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PREFACE  TO  FOURTH  EDITION. 


The  title  of  this  work  has  been  changed  to  a  "  Treatise  on 
Corporation  Law,"  for  the  reason  that  the  work  itself  has  been 
expanded  from  a  "  Treatise  on  Stock  and  Stockholders  "  so  as 
to  cover  every  phase  of  corporation  law. 

The  author  has  personally  examined  every  decision  on  cor- 
poration law  rendered,  since  the  last  edition  of  this  work,  by 
the  higher  courts  of  the  dififerent  states,  also  by  the  Supreme 
and  Circuit  Courts  of  the  United  States,  and  by  the  higher 
courts  of  England  and  Canada.  All  of  these  decisions  are  re- 
ferred to  in  this  edition,  inasmuch  as  every  lawyer  wishes  ref- 
erences to  the  decisions  of  his  own  state.  The  author  has  also 
caused  nearly  all  the  citations  to  be  verified, — a  vast  work,  inas- 
much as  there  are  over  thirty-eight  thousand,  involving  over 
nineteen  thousand  different  cases. 

The  five  years  which  have  elapsed  since  the  third  edition 
of  this  work  have  been  prolific  in  the  production  of  corpora- 
tion law.  Nearly  a  quarter  of  the  railway  mileage  of  the 
country  has  passed  through  the  courts  during  those  years, 
and  the  decisions  on  corporation  law  probably  equal  those  of 
any  ten  prior  years.  "Watered  stock,  broken  pledges,  insolvent 
preferences,  illegal  bonds,  doubtful  mortgages,  foreclosures, 
receiverships,  and  reorganizations  have  been  the  order  of  the 
day.  Corporation  ruin  has  created  corporation  law.  New 
and  intricate  questions  of  law  have  arisen  and  been  adjudi- 
cated, and  out  of  the  confusion  and  wreck  has  come  a  vast  mass 
of  decisions  elaborating,  enlarging,  and  enriching  corporation 
law.  These  decisions  have  been  analyzed  and  included  in  this 
edition. 

In  England  it  is  different.  There  a  railroad  mortgage  can 
never  be  foreclosed.  The  mortgage  is  on  the  income  and  not 
on  the  property.    When  insolvency  comes,  no  foreclosure  is 
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allowed  and  no  receiver's  certificates  are  issued,  but  the  stock- 
holders, debenture-holders,  and  creditors  must  agree  by  a  spe- 
cific vote  (generally  tv70-thirds)  on  a  plan  of  reorganization, 
and  then,  if  the  court  says  that  such  plan  is  fair,  the  minority 
are  bound.  In  America,  on  the  other  hand,  when  a  railroad 
becomes  iusolvent  litigation  begins,  receiver's  certificates  are 
issued,  and  then  comes  a  plan  of  reorganization  which  gathers 
up  the  remains  of  the  property.  The  powerful  majority  dic- 
tate the  plan;  the  weak  are  at  the  mercy  of  the  strong;  and 
in  the  process  millions  pass  to  reorganizers  by  way  of  profit. 

Another  fruitful  source  of  American  corporation  law  has 
been  the  "  Trust."  The  original  "  Trust "  form  of  organiza- 
tion has  disappeared,  but  the  "  Trusts  "  themselves  have  reap- 
peared in  the  form  of  huge  corporations.  Many  states  of  the 
TJnion  have  enacted  statutes  against  these  new  corporations, 
but  such  statutes  signally  fail  of  their  purpose.  New  York 
state,  impelled  by  its  vigorous  central  New  York  constitu- 
ency,—  a  constituency  still  true  to  its  New  England  origin  and 
ideal  of  preserving  this  country  as  the  land  of  opportunity,  of 
self-made  men,  of  freedom  from  class  distinctions  and  the 
power  of  wealth, —  is  still  carrying  on  the  struggle,  but  with- 
out avail.  The  laws  of  trade  are  stronger  than  the  laws  of 
men.  Thus,  although  the  Supreme  Court  of  the  United  States 
has  recently  held  that  Railroad  Pools  are  prohibited  by  the 
anti-trust  act  of  Congress,  nevertheless  the  railroads  continue  to 
work  in  harmony.  Meantime  the  economic  effects  of  "  Trusts  " 
are  becoming  apparent, —  a  decrease  in  the  cost  of  production, 
but  a  decrease  also  in  the  number  of  small  producers,  and  a 
transformation  of  the  latter  into  employees  of  colossal  corpo- 
rations. 

New  Jersey  is  still  the  favorite  state  for  incorporations. 
The  expenses  of  that  state  are  paid  largely  from  corporation 
fees,  and  the  relation  of  the  state  toward  the  corporations  re- 
sembles that  between  a  feudal  baron  and  the  burghers  of  old, 
who  paid  for  protection.  Some  recent  New  Jersey  decisions, 
however,  invalidating  stock  and  bonds  issued  for  property  taken 
at  an  overvaluation,^ —  decisions  contrary  to  the  common  law 
as  laid  down  by  the  New  York,  federal,  and  English  courts, — 
will  dampen  the  ardor  of  those  who  would  incorporate  in  the 
state  of  New  Jersey.    "West  Virginia  retains  its  liberal  laws. 
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but  the  cheapness  of  "West  Yirginia  charters  seems  to  detract 
from  their  desirability.  New  York  has  largely  removed  the 
old  statutory  liability  of  directors,  but  still  holds  the  stock- 
holders liable  where  "  watered  "  stock  has  been  issued.  Illi- 
nois has  checked  the  formation  of  corporations  by  imposing 
a  heavy  incorporation  fee.  Connecticut  and  Maine,  both  fa- 
vorite resorts  for  shadowy  incorporations  in  former  days, 
have  gradually  lost  the  business,  the  former  on  account  of  its 
laws  requiring  twenty  per  cent  of  the  capital  stock  to  be  paid 
in  cash,  and  requiring  a  majority  of  the  directors  to  be  citizens 
of  the  state ;  the  latter  on  account  of  a  decision  of  its  Supreme 
Court  holding  stockholders  personally  liable  on  "watered" 
stock. 

Watered  stock  still  claims  the  attention  of  legislatures 
and  constitutional  conventions.  The  new  states  continue  to 
■copy  the  constitutional  prohibitions  of  the  older  states,  although 
these  prohibitions  were  long  ago  construed  away  by  the  courts, 
and  properly  so,  because  their  enforcement  punished  the  inno- 
cent and  unsettled  hundreds  of  millions  of  dollars  of  invest- 
ments. On  the  other  hand,  Massachusetts  alone  of  all  the 
states,  by  a  process  peculiarly  her  own,  has  worked  out  a  suc- 
cessful remedy  for  watered  stock  by  forbidding  the  issue  of 
any  stock  or  bonds  for  property  until  after  State  Commission- 
ers have  passed  upon  the  proposed  issue.  That  state  does  not 
wait  until  the  stock  and  bonds  have  been  issued  and  sold  to 
the  public  by  the  promoters.  The  result  is  that  there  are  few 
receiverships  in  the  Commonwealth  of  Massachusetts. 

The  statutory  liability  of  stockholders  in  Kansas  corpora- 
tions has  been  a  proUfic  source  of  litigation,  owing  to  the  in- 
nate tendency  of  Kansas  corporations  to  become  insolvent. 
The  ]^ew  York  Court  of  Appeals  has  emphatically  refused  to 
enforce  this  liability.  Other  states  have  done  the  same.  The 
logic  and  law  of  these  decisions  may  well  be  doubted,  but  the 
futility  of  a  statutory  liability  of  stockholders  has  again  been 
demonstrated  by  the  fruitless  attempts  to  enforce  this  Kansas 
liability. 

The  doctrine  of  uli/ra  vires  is  disappearing.  The  old  theory 
that  a  corporate  act  beyond  the  express  and  implied  corpo- 
rate powers  was  illegal  and  not  enforceable,  no  matter  whether 
.'any  actual  injury  had  been  done  or  not,  has  given  way  to  the 
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practical  view  that  the  parties  to  a  contract  which  has  been 
partially  or  wholly  executed  will  not  be  allowed  to  say,  it  was 
ultra  vires  of  the  corporation.  The  New  York  Court  of  Ap- 
peals leads  the  way,  and  has  declared  that,  where  neither  the 
stdckholders  nor  corporate  creditors  are  injured,  the  court  will 
not  declare  a  contract  void  merely  to  satisfy  a  superannuated 
principle  of  law.  Indeed,  in  the  Bath  Gas  Light  Company 
case,  in  1896,  the  New  York  court  went  to  the  extent  of  break- 
ing away  entirely  from  the  decisions  of  the  Supreme  Court  of 
the  United  States  and  of  the  English  courts  on  this  Subject, 
and  applied  to  a  contract  of  a  quasi-public  corporation  the 
same  rule  that  years  ago  was  applied  by  that  court  to  watered 
stock  and  accommodation  paper.  This  rule  is  just  and  will 
prevail.  In  still  another  case  the  JSTew  York  Court  of  Appeals 
expressed  its  opinion  plainly  when  it  said  that  "  that  kind  of 
plunder  which  holds  on  to  the  property,  but  pleads  the  doc- 
trine of  ultra  vires  against  the  obligation  to  pay  for  it,  has 
no  recognition  or  support  in  the  law  of  this  state." 

A  curious  phase  of  corporation  law  recently  arose  in  Eng- 
land, where  the  lower  courts  held  that  where  a  merchant  incor- 
porates a  company  to  take  over  and  carry  on  his  business  —  a 
"  one-man  company,"  the  other  stockholders  being  "  dum- 
mies"—  and  such  company  becomes  insolvent,  he  is  liable  for 
its  debts  on  the  grounds  that  it  was  but  his  agent  and  that 
such  a  corporation  was  not  contemplated  by  the  law.  The 
House  of  Lords,  however,  reversed  these  decisions  and  held 
that  no  public  policy  or  fair  construction  of  the  common  and 
statutory  law  called  for  any  such  conclusion. 

On  the  other  hand  there  is  a  growing  inclination  on  the 
part  of  the  courts  to  occasionally  ignore  the  existence  of  the 
corporation,  and,  where  substantial  justice  requires  it,  to  hold 
that  the  stockholders  are  the  corporation,  and  the  corporation 
the  stockholders.  The  New  York  Court  of  Appeals,  in  the 
Anthony  Case,  expressed  this  power  of  the  court  when  it  said : 
"  We  have  of  late  refused  to  be  always  and  utterly  trammeled 
by  the  logic  derived  from  corporate  existence  where  it  only 
serves  to  distort  or  hide  the  truth." 

On  other  subjects,  also,  the  record  of  the  past  five  years  is 
interesting.  The  decisions  of  the  Circuit  Courts  of  the  United 
States  continue  to  be  the  most  prolific  source  of  corporation 
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law.  On.  the  other  hand,  the  decisions  of  the  Supreme  Court 
of  the  United  States,  since  the  limitation  of  appeals  to  that 
court,  are  no  longer  so  numerous  in.  that  class  of  cases.  At 
present  it  is  only  occasionally  that  a  decision  from  that  great 
tribunal  lights  up  obscure,  difficult,  or  new  features  of  corpora- 
tion law.  The  English  decisions,  on  the  contrary,  though  no 
larger  in  volume  than  the  decisions  of  a  single  American  state, 
continue  to  be  of  the  first  importance,  because  they  treat  of  the 
most  advanced  questions  of  corporation  law.  This  is  due  to 
the  fact  that  the  modes  of  financing  and  organizing  in  Lon- 
don —  the  moneyed  center  and  clearing-house  of  the  world  — 
are  developed,  elaborated,  and  refined  far  in  advance  of  those 
in  New  York,  the  financial  center  of  America.  Nevertheless, 
the  New  York  Court  of  Appeals  continues  its  rich  contribu- 
tions to  the  law  of  corporations.  The  commercial  supremacy 
of  ]l^ew  York  brings  before  that  court  all  the  ingenious  finan- 
cial devices  of  the  American  mind,  and  the  New  York  Court 
>  of  Appeals,  with  broad  and  impartial  judgment,  still  separates 
the  valuable  from  the  worthless,  the  honest  from  the  fraudu- 
lent, the  progressive  from  the  speculative. 

The  onward  march  of  socialism  in  its  attacks  on  property 
has  been  met  by  the  Supreme  Court  of  the  United  States.  The 
court  that  stopped  the  repudiation  of  municipal  bonds  twenty 
years  ago  has  now  rebuked  and  stopped  the  confiscation  of  cor- 
porate property  and  the  violation  by  municipalities  of  their 
grants  to  corporations.  In  the  Eeagan  Case  of  1894,  and  the 
Burlington  &  Quincy  Eailroad  Case  of  1898,  the  Supreme  Court 
practically  overruled  its  decisions  in  the  Granger  Cases  of  1876, 
and  now  holds  that  legislative  reductions  of  railroad  rates  may 
be  investigated  by  the  courts,  and  if  found  to  be  unreasonable 
may  be  declared  void.  Again,  in  the  Monongahela  Canal  Case, 
the  Supreme  Court  held  that  where  the  property  of  a  quasi- 
public  corporation  is  taken  by  the  government  for  public  use, 
the  franchise,  the  good- will, —  in  other  words,  the  earning 
power, — must  be  paid  for  as  well  as  the  physical  property  it- 
self. And  in  still  another  case  the  Circuit  Court  of  the  United 
States,  in  declaring  void  the  repudiation  by  a  municipality  of 
its  grant  to  a  street  railway,  said  that  the  frequency  of  such 
attempted  repudiations  furnish  a  "  suggestive  lesson  as  to  the 
freedom  with  which  municipal  legislatures  in  this  country  have 
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undertaken  to  strike  down  enterprises  wliicli  they  were  anxious 
to  encourage  in  the  first  instance  with  liberal  grants  and  large 
declarations  of  good  faith." 

These  decisions  are  bulwarks  of  public  honor,  public  hon- 
esty, and  private  property.  They  are  the  American  way  of 
dealing  with  the  revolutionary  doctrines  of  socialism.  In  Eng- 
land the  House  of  Lords  is  the  conservative  power  of  the 
nation ;  in  Germany  the  Crown ;  in  France  the  fear  of  the  Com- 
mune. But  in  America  the  Federal  Constitution,  written  by 
lawyers,  expounded  by  lawyers,  and  applied  by  lawyers,  is 
the  final  protection.  And  the  profound  changes  which  are 
likely  to  take  place  in  America  during  the  next  twenty  years, 
in  regard  to  the  ownership  of  quasi-public  property,  and  in 
regard  to  taxation  of  property  generally,  will  be  moulded  by 
the  legal  profession.  Corporations  will  pass  through  many 
perils,  but  the  changes,  owing  to  the  flexible  nature  of  Ameri- 
can institutions,  will  be  made  peaceably  and  gradually,  in  ac- 
cord with  the  movement  of  intelligent  public  sentiment ;  and 
they  will  be  made  by  the  courts  and  the  lawyers  —  the  real 
law-makers  of  the  land.  Corporation  law  will  change,  but  cor- 
poration property  and  rights,  like  all  other  private  property  and 
rights,  wiU  be  protected,  and,  in  the  reconstruction  which  may 
be  at  hand,  the  ninety  thousand  American  lawyers  will  formu- 
late and  express  the  will  of  seventy-five  millions  of  American 
people. 

"William  "W.  Cook. 

New  Yokk,  October  1, 1898. 
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DEFINITIONS  AND  NATURE  OF  COEPORATIONS. 


§  1.    Definition  of  corporation. 

2.  Definition  of  charters,  general 

andspecial. 
2a.  Acceptance  of  a  charter  by 
the  corporation  arises  from 
merely  acting  under  it,  and 
a  want  of  formal  acceptance 
is  no  defense  to  actions  on 
its  contracts. 

3,  A   private    corporation   may 

become  accommodation  in- 
dorser,  distribute  its  assets, 
issue  its  notes,  stock,  or 
bonds  below  par  or  for  no 
consideration  whatsoever, 
give  away  its  assets,  or  may 
mortgage  its  property  for 
the  persona,l  benefit  of  a 
part  or  aU  of  its  stockhold- 
ers or  ofiicers;  provided,  al- 
ways, that  all  the  stockhold- 
ers assent,  and  provided  that 
corporate  creditors  are  not 
injured,  and  ijrovided  that 
no  statute  forbids  such  acts. 
The  doctrine  of  ultra  vires 
is  no  longer  held  to  forbid 
such  acts  by  a  private  cor- 
poration under  such  circum- 
stances —  Definition  of  pow- 
ers, express  and  implied, 
and  of  franchise. 


§  4.  The  certificate  of  incorpora- 
tion im.der  the  general  act 
cannot  legally  contain  any 
powers,  restrictions,  or  pro- 
visions except  those  called 
for  by  the  statute. 
4a.  By-laws  of  a  corporation. 

5.  Mistakes,    irregularities,    and 

illegalities  in  becoming  in- 
corporated. 

6.  "Dummy"     corporations   — 

Fraudulent  corporations  — 
The  court  will  sometimes  ig- 
nore the  corporate  existence 
t;  in  order  to  do  justice  —  Cor- 
porations as  distinguished 
from  partnerships. 

7.  Classes   of  corporations    and 

the  class  considered  herein. 

Corporations  having  a  capital 
stock  —  Definition  of  capital 
stock. 

Is  the  capital  stock  a  trust 
fund  for  the  benefit  of  cor- 
porate creditors  ? 

10.  Definitions  of  corporator,  sub- 

scriber, shareholder,  stock- 
holder, and  officer. 

11.  Relation   of  stockholders  to- 

wards the  corporation. 

12.  Shares    of    stock    defined  — 

What  law  governs  —  Com- 
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9. 
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mon  stock — ^Preferred  stock. 
"Watered  stock  —  Deferred 
stock — Overissued  stock — 
Special  stock. 

13.    Certificates  of  stock. 

14  Definition  of  bond,  mortgage, 
deed  of  trust,  debenture,  ar- 
ticles of  association,  memo-, 
randa  of  association,  scrip, 
certificate    book,    transfer 


book,  stock  ledger,  under- 
writing, foimders'  shares. 
§  15.    Name  of  a  corporation. 

15a.  Statutes  which  apply  to  "  per- 
sons "  are  generally  con- 
strued to  apply  to  corpora- 
tions. 

15&.  Torts  committed  by  corpora- 
tions— Exemplary  damages. 
Indictment. 


§  1.  Definition  of  corporation. —  A  corporation  is  an  artificial 
person,  like  the  state.  It  is  a  distinct  existence  —  an  existence 
separate  from  that  of  its  stockholders  and  directors.  Chief  Jus- 
tice Marshall,  in  the  Dartmouth  CoUege  Case,^  defined  a  cor- 
poration as  "  an  artificial  being,  invisible,  intangible,  and  ex- 
isting only  in  contemplation  of  law." 


1  Dartmouth  College  v.  Woodward, 
4  Wheat.  518, 636  (1819). 

The  supreme  court  of  the  United 
States  has  said  that  "an  incorporated 
company  is  an  association  of  individ- 
uals, acting  as  a  single  person  and  by 
their  corporate  name; "  and  again, 
"  Private  corporations  are  but  associ- 
ations of  individuals  unit«d  for  some 
common  purpose,  and  permitted  by 
the  law  to  use  a  common  name,  and 
to  change  its  members  without  a  dis- 
solution of  the  association."  IT.  S.  v. 
Trinidad  Coal  Co.,  137  U.  S.  160  (1890). 

In  Re  Gibbs'  Estate,  157  Pa.  St.  59 
(1893),  a  corporation  is  defined  as  fol- 
lows: "A  corporation  is  an  artificial 
person  created  by  law  as  the  repre- 
sentative of  those  persons,  natural  or 
artificial,  who  contribute  to,  or  be- 
come holders  of  shares  in,  the  prop- 
erty intrusted  to  it  for  a  common 
purpose.  As  it  is  the  creature  of  posi- 
tive law,  its  rights,  powers,  and  du- 
ties are  prescribed  by  the  law." 

The  following  cases  give  definitions 
of  a  corporation:  Ohio  Ins.  Co.  v. 
Nunnemacher,  15  Ind.  395  (1860) ;  Ohio, 
etc.  E.  E.  V.  Wheeler,  1  Black,  386, 295 
(1861),  per  Taney,  C.  J. ;  Tippecanoe 
Coimty  V.'  Lafayette,  etc.  E.  E,  50 
Ind.  85,  108  (1875);  Railroad  Com'rs 
V.  Portland,  etc.  E.  R,  63  Me.  369, 
277  (1873);  Thompson  v.  Waters,  35 


Mich.  314,  323  (1873);  Baltimore,  etc. 
E.  R.  V.  Fifth  Baptist  Chmrch,  108 
U.  S.  317,  330  (1883);  People  v.  Assess- 
ors of  Watertown,  1  Hfil,  616,  620 
(1841);  Thomas  v.  Dakin,  33  Wend. 
9,  70,  104  (1839);  Warner  v.  Beers,  33 
Wend.  103,  133,  134  (1840);  Head  v. 
Providence  Ins.  Co.,  3  Cranch,  137, 167 
(1804);  Bank  of  U.  S.  v.  Deveaux,.5 
Cranch,  61,  88  (1809),  per  MarshaU, 
C.  J. ;  LouisviUe,  etc.  E.  E.  v.  Letson, 
3  How.  497,  553  (1844);  3  Kent,  Com 
368;  State  v.  Milwaukee,  etc.  E'y,  45 
Wis.  579,  592(1878);  86  Fed.  Rep.  585. 

In  Tipling  v.  Pexall,  3  Bulst.  333 
(1613),  "the  opinion  of  Manwood, 
Chief  Baron,  was  this,  as  touching 
corporations:  that  they  are  invisible, 
immortal,  and  that  they  had  no  souL 
A  corporation  is  a  body  aggregate; 
none  can  create  soiils  but  God;  but 
the  king  creates  them,  and  therefore 
they  have  no  souls." 

It  is  well  to  state  here  that  a  ji^int- 
stock  corporation  and  a  joint-stock 
association  are  essentially  different. 
Both  have  a  capital  stock,  and  both 
are  managed  by  boards  of  oflicers 
and  meetings  of  the  stockholders. 
But  a  joint-stock  company  is  imin- 
corporated,  is  not  a  distinct  entity, 
and  is  but  a  partnership.  See  ch. 
XXIX,  infra. 
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A  corporation  can  be  created  by  or  under  legislative  enact- 
ment, and  by  that  alone.^ 

The  domicile,  residence,  and  citizenship  of  a  corporation  are 
in  the  state  where  it  is  incorporated.^ 

The  Eomans  seem  to  have  originated  the  idea  of  a  corpora- 
tion. The  genius  of  that  people  for  conquest  and  government 
led  naturally,  as  with  the  English-speaking  races,  to  industrial 
organization  and  new  modes  of  business  on  a  large  scale.  The 
Eoman  corporation  was  much  the  same  as  the  corporation  of 
modern  times.' 

§  2.  Definition  of  charters,  general  and  special. — A  charter 
is  the  instrument  which  creates  the  corporation.  It  formerly 
was  granted  by  the  king.  Later  it  was  granted  by  an  act  of 
the  legislature  —  a  separate  act  being  passed  for  each  charter. 
At  present  the  constitutions  of  many  of  the  states  require  that 


1  Franklin  Bridge  Co.  v.  Wood,  14 

Ga.  80  (1853);  IT.  S.  Trust  Co.  v.  Brady, 

20  Barb.  119  (1855) ;  Pennsylvania  E.  E. 

V.  Canal  Com'rs,  31  Pa.  St.  9  (1853); 

Stowe  V.  Flagg,  73  lU.  397  (1874) ;  Hoad- 

ley  V.  Essex  County,  105  Mass.  519 

(1870);  State  v.  Bradford,  33  Vt.  50 

(1859);  McKim  v.  Odom,  3  Bland,  Ch. 

(Md.)  407,  417  (1839). 

r     In  England  certain  colleges  have 

j  power  to  create    corporations.    No 

j  such  power  exists  in  this  country. 

Medical  Inst.  v.  Patterson,  1  Denio, 

61(1845). 

Congress  has  constitutional  power 
to  incorporate  a  bank.  McCullough 
V.  Maryland,  4  Wheat.  316  (1819).  Con- 
gress may  incorporate  interstate  rail- 
roads. California  v.  Pacific  E.  E.,  137 
U.  S.  1, 39  (1888). 

No  particular  form  of  words  is 
requisite  to  create  a  corporation. 
Denton  v.  Jackson,  3  John.  Ch.  330 
(1817).  Yet  a  statute  which  seems  to 
create  a  corporation  may  be  con- 
strued not  to  have  that  effect.  See 
Walsh  V.  New  York,  etc.  Bridge,  96 
N.  Y.  437  (1884),  holdm^  that  the 
trustees  of  the  Brooklyn  bridge  are 
not  a  corporation,  but  that  the  prop- 
erty belongs  to  the  two  cities  of  New 


York  and  Brooklyn.  A  cliarter  is 
legal,  even  though  no  maximum  capi- 
tal stock  is  fixed.  State  v.  Bank  of 
Commerce,  95  Term.  331  (1895). 

2  American,  etc.  Co.  v.  Johnson,  60 
Fed.  Eep.  503  (1893).  The  domicile 
of  a  corporation  is  entirely  distinct 
from  the  personal  domicile  of  its  oflS.- 
cers  or  stockholders.  Perry  u  Bound 
Lake,  etc.  Assoc,  33  Hun,  393  (1880); 
Eossie  Iron  Works  v.  Westbrook,  59 
Hun,  845  (1891).  See  also  cases  in 
ch.  XLV,  infra,  where  the  jurisdic- 
tion of  the  federal  courts  was  at  is- 
sue. 

3  Professor  Eudolph  Sohm,  in  his  In- 
stitutes of  Eoman  Law,  says,  pp.  104- 
106 :  "  In  Eoman  law,  the  property  of  a 
corporation  is  the  sole  property  of  the 
collective  whole;  and  the  debts  of  a 
corporation  are  the  sole  debts  of  the 
collective  whole.  ...  It  repre- 
sents a  kind  of  ideal  private  person, 
an  independent  subject  capable  of 
holding  property,  totally  distinct 
from  all  previously  existing  persons, 
including  its  own  members.  It  pos- 
sesses, as  such,  rights  and  liabilities 
of  its  own.  It  leads  its  own  life,  as  it 
were,  quite  unaffected  by  any  change 
of  members.    It  stands  apart  as  a 
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in  all  possible  cases  the  legislature  shall  pass  general  acts 
whereby,  by  the  simple  filing  of  a  prescribed  instrument,  per- 
sons may  form  a  corporation  without  applying  to  the  legisla- 
ture at  all.  These  general  acts  specify  the  contents  of  the 
instrument  to  be  filed,  and  specify  also  the  powers  of  the  cor- 
poration. A  charter  is  special  where  a  special  act  of  the  legis- 
lature creates  the  corporation.  A  charter  is  under  the  general 
act  when  it  consists  of  a  certificate  of  incorporation  filed  with 
the  public  authorities  in  accordance  with  a  general  act  of  the 
legislature  allowing  corporations  to  be  formed  in  that  manner. 
The  general  laws  of  the  state  apply  to  a  corporation  organized 
under  a  special  act  so  far  only  as  the  former  are  consistent 
with  the  latter.' '  Although  a  special  charter  gives  the  right  to 


separate  subject  or  proprietary  capa- 
city, and,  in  contemplation  of  law,  as 
a  stranger  to  its  own  members.  The 
collective  whole,  as  such,  can  hold 
property;  its  property,  therefore,  is, 
as  far  as  its  members  are  concerned, 
another's  property,  its  debts  another's 
debts.  .  .  .  Eoman  law  contrived 
to  accomplish  a  veritable  master- 
piece of  juristic  ingenuity  in  discover- 
ing the  notion  of  a  collective  person; 
in  clearly  grasping,  and  distinguish- 
ing from  its  members,  the  collective 
whole  as  the  ideal  unity  of  the  mem- 
bers bound  together  by  the  corporate 
constitution;  in  raising  this  whole  to 
the  rank  of  a  person  (a  juristic  per- 
son, namely),  and  in  securing  it  a 
place  in  private  law  as  an  independ- 
ent subject  of  proprietary  capacity 
standing  on  the  same  footing  as  other 
private  persons." 

•A  provision  of  the  general  stat- 
utes imposing  a  personal  liability 
upon  directors  of  a  corporation  is  not 
incorporated  into  a  special  charter 
by  a  clause  declaring  that  that  cor- 
poration shall  possess  aU  the  general 
powers  and  privileges  and  be  subject 
to  all  the  liabilities  conferred  and 
imposed  upon  corporations  organized 
under  the  general  act.  Park  Bank 
V.  Eemsen,  158  U.  S.  337  (1895).    The 


provisions  of  the  general  statutes  rel- 
ative to  corporations  are  not  appli- 
cable to  a  special  charter  so  far  as 
the  provisions  of  the  special  charter 
seem  to  be  inconsistent  with  those 
of  the  general  statutes.  See  State  v. 
Bowen,  30  Barb.  24  (1859);  affirmed 
on  other  points,  31  N.  Y.  517  (1860); 
also  HoUis  v.  Drew,  etc.  Seminary,  95 
N.  Y.  166,  178  (1884);  Lefevre  v.  Le- 
fevre,  59  N.  Y.  434  (1875);  Clarkson  v. 
Hudson  River  R  R,  13  N.  Y.  304 
(1855);  Johnson  v.  Hudson  River  R 
R,  49  N.  Y.  455  (1872);  Burroughs  v. 
Brinkerhofif,  68  N.  Y.  259  (1877). 

A  general  statute  reserving  the 
power  to  amend  or  repeal  charters  is 
a  part  of  all  special  charters  passed 
subsequently.  Griffin  v.  Kentucky 
Ins.  Co.,  3  Bush  (Ky.),  593  (1868);  ap- 
proved in  Louisville  Water  Co.  v. 
Clark,  143  U.  S.  1  (1893). 

The  charter  of  a  company  formed 
under  the  general  law  consists  not 
only  of  its  articles  of  association,  but 
also  of  the  general  statutes  of  the 
state  under  which  the  organization 
takes  place.  People  v.  Chicago  Gas 
T.  Co.,  130  ILL  268  (1889). 

The  duration  of  a  corporation  is 
twenty  years,  although  its  special 
charter  provides  for  "  perpetual  suc- 
cession," where  a  general  act  pro- 
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a  railroad  corporation  to  consolidate  with  other  roads,  yet  a 
subsequent  general  statute  may  take  away  this  power  except  so 
far  as  the  same  has  been  already  exercised.^  A  special  charter 
existing  at  the  time  of  a  constitutional  amendment  prohibiting 
future  special  charters  may  nevertheless  be  amended  thereafter.^ 

vides  for  twenty  years'  duration. 
State  u  Payne,  129  Mo.  468  (1895). 

A  corporation  whose  charter  is  not 
expressly  limited  as  to  duration  is 
perpetual.  Snell  v.  Chicago,  138  IlL 
413  (1890). 

"  Corporations  organized  under  the 
general  law  are  vested  with  the  pow- 
ers conferred  by  the  general  act,  and 
those  contemplated  by  the  certificate, 
and  such  incidental  powers  with  re- 
spect to  the  general  and  special  pow- 
ers as  are  necessary,  in  the  sense  of 
convenient,  reasona,ble,  and  proper." 
EUerman  v.  Chicago  Junction,  etc. 
Co.,  49  N.  J.  Eq.  217  (1891). 

In  New  York  the  legislature  is  to 
decide  whether  a  special  or  general 
incorporation  law  shall  be  enacted. 
People  V.  Bowen,  21  N.  Y.  517  (1860); 
Re  Gilbert  El.  R'y,  70  N.  Y.  861  (1877). 

A  charter  cannot  be  sold,  mort- 
gaged, or  assigned,  although  the  prop- 
erty and  power  to  operate  the  prop- 
erty may  be.    See  §  790,  infra. 

In  Citizens'  Bank  v.  Parish  of  Or- 
leans, 54  Fed.  Rep.  78  (1893),  the  court 
held  that  the  acceptance  by  the  cor- 
poration of  an  act  which  compelled 
the  corporation  to  accept  the  terms 
of  a  new  constitution  did  not  have 
that  effect.  ' 

In  Citizens'  St.  E.  E.  v.  Memphis, 
53  Fed.  Eep.  715  (1898),  the  court  held 
that  a  charter  granted  without  the 
reserved  right  to  amend  or  repeal  did 
not  become  subject  to  the  right  to 
amend  or  repeal,  although  it  had  en- 
tered into  a  consolidation  after  a 
constitutional  provision  was  passed 
reserving  this  right  in  all  cases.  The 
consolidation  was  held  not  to  have 
dissolved  the  old  corporation. 

iPearsall  v.  Great  Northern  E'y, 


161  U.  S.  646  (1896).  Mr.  Justice 
Brown's  opinion  in  this  case  contains 
a  clear  exposition  of  the  law  on  this 
subject  and  on  the  various  and  far- 
reaching  applications  and  restric- 
tions of  the  Dartmouth  College  case. 

The  general  statutes  are  a  part  of 
the  charter,  and  a  subsequent  repeal 
of  a  part  of  the  general  statutes  does 
not  affect  the  corporation  unless 
the  statute  expressly  so  provides. 
Knights  of  Pythias  v.  Weller,  98  Va. 
605  (1896). 

2  Wallace  wLoomis,  97  U.  S.  146 
(1877). 

A  constitutional  provision  against 
special  charters  does  not  prevent  the 
legislature  curing  defects  in  the  or- 
ganization of  a  corporation  under  a 
general  act.  State  v.  Webb,  110  Ala. 
214  (1896). 

Where  by  an  amendment  an  in- 
surance charter  is  changed  into  a 
banking  charter,  an  exemption  from 
taxation  may  be  lost  thereby  by  rea- 
son of  a  constitutional  provision  en- 
acted after  the  original  charter  was 
granted,  but  before  the  amendment 
was  granted.  Memphis  City  Bank  v. 
Tennessee,  161  U.  S.  186  (1896). 

Although  a  constitutional  provi- 
sion requires  incorporations  under 
general  acts,  if  at  all,  yet  an  old  char- 
ter existing  prior  to  the  constitu- 
tional provision  may  be  amended  by 
the  legislature  after  such  constitu- 
tional provision.  Famsworth  v.  Lime 
Eock  E.  E,  83  Me.  440  (1891). 

An  ■  old  special  charter  may  be 
amended  although  a  new  constitu- 
tion forbids  the  grant  of  special  char- 
ters. St.  Joseph,  etc.  R.  E.  v.  Sham- 
baugh,  106  Mo.  557  (1891). 
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The  state  creates  the  corporation  upon  the  application  of  in- 
dividuals, who  are  called  incorporators.  The  incorporators 
then  organize  the  corporation.  The  functions  of  the  incorpo- 
rators thereupon  cease,  and  stockholders  proceed  to  contribute 
the  capital  and  elect  directors.  The  directors  then  start  and 
continue  to  keep  in  operation  the  powers  of  the  corporation. 

§  2a.  Acceptance  of  a  cliarter  iy  the  corporation  arises  from 
merely  acting  under  it,  and  a  want  of  formal  acceptance  is  no 
defense  to  actions  on  its  contracts. —  It  is  an  old  principle  of  law 
that  individuals  cannot  be  compelled  by  the  state  to  accept  a 
charter  to  act  as  a  private  corporation.  Accordingly  an  accept- 
ance of  the  charter  by  them  is  necessary  to  the  actual  existence 
of  the  corporation.  But  there  is  no  rigid  rule  of  law  requiring 
them  to  indicate  such  acceptance  in  a  formal  manner.  Any 
acts  which  prove  an  intent  on  the  part  of  the  corporators  to 
proceed  under  the  charter  is  a  sufficient  acceptance  of  it.  It 
has  been  frequently  held  that  an  acceptance  may  be  shovsm  by 
proof  that  corporate  meetings  and  elections  have  been  held  and 
other  corporate  acts  entered  into.  Mere  user  of  the  right  to 
act  as  a  corporation  is  sufficient.^ 

1  Acceptance  of  a  cliarter  is  suffl-  f  rey   v.  Paulding,  7   La.  Ann.  363 

ciently  shown  by  user  under  it.   Dem-  (1852) ;  Benbow  u  Cook,  115  N.  C.  324 

arest  v.  Flack,  128  N.  Y.  205  (1891);  (1894);  Trott  v.  Warren,  11  Me.  227 

Ameriscoggin   Bridge   v.  Bragg,  11  (1834).    As  to  the  acceptance  of  a 

N.  H.  103  (1840);  Bank  of  Manchester  charter,  see  also  the  digest  of  cases 

V.  Allen,  11  Vt.  303  (1839);  Talladega  in  13  Am.  R.  B.  &  Corp.  Rep.,  pp.  460- 

Ins.  Co.  V.  Landers,  43  Ala.  115, 136  466.    BuUding  a  part  of  the  road  is 

(1869);    Blandford   School    Dist.    v.  an  acceptance  of  a  special  charter. 

Gibbs,  56  Mass.  39  (1848) ;  Cleaves  v.  St.  Joseph,  etc.  R  R.  v.  Shambaugh, 

Brick  Church  Tump.  Co.,  1  Sneed  106  Mo.  557  (1891).    Acceptance   is 

(Tenn.),  491  (1853);  Perkins  u  Sanders,  sufificient  where  the  grantees  after- 

56  Miss.  733  (1879);    Mutual  F.  Ins.  wards  apply  for  an  amendment  to 

Co.  V.  Stokes,  9  Phila.  80  (1873);  Pen-  the  charter.     Farnsworth  v.  Lime 

obscot  Boom  Corp.  v.  Lamson,  16  Me.  Rock  R.  R.,  83  Me.  440  (1891);  and  see 

224(1839);  Sampson  u  Bowdoinham,  cases  in  §§  183-186,  infra,  holding 

etc.  Corp.,  36  Me.  78  (1853);  Lincoln,  that  a  subscriber  cannot  defeat  an 

etc.  Bank  v.  Richardson,  1  Me.  79  action  to  collect  his  subscription  by 

(1830);  Bow  v.  Allenstown,  34  N.  H.  alleging   informalities  in.  organiza- 

351,  372  (1857);  Jameson  u  People,  16  tioh.    Formerly  it  was  customary  at 

111.  357  (1855) ;  Covington  v.  Coving-  the  first  meeting  of  the  corporation 

ton,  etc.  Co.,  10  Bush  (Ky.),  69  (1873);  to  pass  a  formal  vote  accepting  the 

People  V.  Farnham,  35  111.  562  (1864);  charter.    This,  however,  is  not  neces- 

Middlesex  Husbandmen,  etc.  v.  Davis,  sary.    The  fact  of  holding  the  meet- 

44  Mass.  133  (1841);  Commonwealth  ing  is  a  sufficient  acceptance.    See 

V.  Bakeman,  105  Mass.  53  (1870);  Pal-  same  cases;   also,  Atlanta  v.  Gate 
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§  3.  J.  private  corporation  may  hecome  aocommoclation  in- 
dorser,  distribute  its  assets,  issue  its  notes,  stock,  or  bonds  beloiv 
par  or  for  no  consideration  whatsoever,  give  away  its  assets, 
or  may  mortgage  its  property  for  the  personal  leneflt  of  a  part 


City  Gas  Light  Co.,  71  Ga.  106  (1883), 
■where  a  charter  granted  in  1868  was 
not  acted  on  until  1877.  It  was  held 
that  the  application  for  a  charter  con- 
stituted an  acceptance  in  advance. 
McKay  v.  Beard,  20  S.  C.  156  (1883), 
holding  that  an  acceptance  existed 
though  no  meeting  at  aU  for  organ- 
ization was  held,  but  the  corporation 
proceeded  to  business;  Logan  v.  Mc- 
Allister, 3  DeL  Ch.  176  (1858),  holding 
that  irregularities  in  organization 
are  immaterial;  Eussell  v.  McLellan, 
31  Mass.  68  (1833),  where  no  notice 
was  given  of  the  first  meeting,  and  a 
stockholder  sued  for  a  dissolution  of 
the  company  as  a  copartnership.  The 
best  evidence  possible  of  the  accept- 
ance should  be  given.  Hudson  v. 
Carman,  41  Me.  84  (1856).  Where  sub- 
scription books  are  opened  and  then 
abandoned,  and  ten  years  later  are 
secretly  re-opened  and  subscriptions 
taken  without  giving  the  statutory 
notice  to  the  public  that  they  may 
subscribe,  the  charter  is  forfeitabla 
State  V.  BuU,  16  Conn.  179  (1844).  So, 
also,  where  a  new  charter  is  granted 
to  an  existing  corporation,  and  it  con- 
tinues to  act,  the  jury  are  to  say 
whether  the  corporation  continued 
under  the  old  charter  or  accepted  the 
new  one.  Hammond  v.  Straus,  53 
Md.  1  (1879).  As  regards  the  accept- 
ance of  a  charter  amendment  by 
simply  acting  under  it,  see  State  v. 
Sibley,  35  Minn.  387  (1879);  Sumrall 
V.  Sun  Mut.  Ins.  Co.,  40  Mo.  37  (1867); 
Eex  V.  Hughes,  7  B.  &  C.  708  (1838),  a 
municipal  corporation  case;  Bangor, 
etc.  R  R  V.  Smith,  47  Me.  34  (1859); 
Lyons  V.  Orange,  etc.  E.  E.,  33  Md.  18 
(1869);  Wetumpka,  etc.  R  R  v.  Bing- 
ham, 5  Ala.  (N.  S.)  657  (1843),  and  many 
cases  in  ch.  XXVIII  and  §  503,  infra. 


Failure  to  organize  imder  a  special 
charter  until  after  a  constitutional 
amendm.ent  prohibiting  special  char- 
ters is  fatal  to  it.  State  v.  Dawson, 
16  Ind.  40  (1861).  In  Texas  it  is  a 
sufficient  acceptance  of  a  special 
charter  to  organize  under  it,  but 
if  the  organization  does  not  take 
place  untU  after  the  constitution  is 
changed,  the  special  charter  is  sub- 
ject to  the  amended  constitution. 
Quinlan  v.  Hoxiston,  etc.  E'y,  89  Tex 
356  (1896).  Acceptance  must  be  in 
toto  or  not  at  aU,  Eex  v.  Westwood, 
.  4  B.  &  C.  781  (1835>  A  person  can- 
not be  compelled  to  act  as  a  corpo- 
rator in  a  private  corporation.  Ellis 
TJ.  Marshall  3  Mass.  369  (1807).  Hence 
his  acceptance  must  be  proved  by 
user  at  least.  CoflBn  v.  Collins,  17  Me. 
440  (1840).  Organizing  out  of  the 
state  may  not  be  legal,  yet  it  suffices 
for  an  acceptance  of  the  charter. 
Heath  v.  SUverthorn,  etc.  Co.,  39  Wis. 
146  (1875).  A  special  charter  must  be 
accepted  before  the  corporation  ex- 
ists, and  such  acceptance  cannot  be 
at  a  meeting  held  out  of  the  state. 
Hence  a  biU  by  a  stockholder  to  set 
aside  a  forfeiture  of  his  stock  was 
dismissed  by  the  court.  Smith  v.  Sil- 
ver VaUey  Man.  Co.,  64  Md.  85  (1885). 
Acceptance  of  a  new  charter  is  not 
necessarily  an  abandonment  of  the 
old  one.  Johnston  v.  Crawley,  25  Ga. 
316  (1858);  Woodfork  v.  Union  Bank, 
3  Coldw.  (Tenn.)  488  (1866).  A  corpo- 
ration cannot  accept  part  of  a  special 
charter  and  reject  the  rest.  Re  Met- 
ropolitan Transit  Co.,  Ill  N.  Y.  588 
(1889).  Acceptance  of  the  charter  is 
not  implied  by  accepting  the  benefits, 
but  performing  none  of  the  burdens 
imposed,  as  where  a  toll  road  was  es- 
tablished over  a  highway.    Welsh  v. 


§  3.]  DEFINITIONS   AND   NATtJEE   OF   COEPOEATIONS.  [CH.  I. 

or  all  of  its  stochholders  or  officers,  provided  always  that  all  the 
stocMiolders  assent,  and  provided  that  corporate  creditors  are 
not  injured,  and  provided  that  no  statute  foriids  such  acts. 
The  doctrine  of  ultra  vires  is  no  longer  held  to  forMd  such  acts 
hy  a  private  corporation  under  such  circumstances  —  Definition 
of  powers,  express  and  implied,  and  of  franchise. —  The  powers 
of  the  corporation  are  given  by  the  charter,  and  these  powers 
are  express  or  implied. 

The  express  powers  are'  those  which  are  expressly  specified 
in  the  charter  or  the  statutes  under  which  the  corporation  was 
incorporated. 

The  implied  powers  of  a  corporation  are  those  which  natu- 
rally arise  from  the  nature  of  the  business.  Thus,  a  corporation 
has  impUed  power  to  buy,  hold,  and  sell  necessary  real  estate 
and  other  property  in  its  corporate  name ;  to  sue  and  be  sued 
in  that  name ;  to  do  business  in  its  corporate  name  without  ren- 
dering its  stockholders  liable  as  partners  for  its  debts ;  to  gov- 
ern its  officers,  agents,  and  business  by  by-laws ;  to  issue  trans- 
ferable certificates  of  stock  to  its  stockholders ;  to  have  its  busi- 
ness managed  by  directors  instead  of  by  the  stockholders  as  in 
a  partnership;  to  continue  business  although  its  stockholders 
die  or  sell  their  stock;  to  borrow  money  and  give  bills,  notes, 
and  acceptances;  to  issue  negotiable  bonds;  to  assign  for  the 
benefit  of  creditors ;  and,  except  in  quasi-public  corporations, 
such  as  railroads,  to  give  a  mortgage.* 

Plumas  County,  94  CaL  368  (1892).  and  chattels;  (4)  to  have  a  common 

Where  a  stock  corporation  has  re-  seal;  (5)  to  make  by-laws.  Chancellor 

ceived  no  stock  subscription  and  is-  Kent,  in  3  Com.  278,  n.,  adds:  (6)  the 

sued  no  stock,  it  cannot  maintain  a  power  to  expel  members.    1  Kyd, 

suit.    Aspen,  etc.  Co.  v.  Aspen,  5  Colo.  Corp.  18,  69,  70,  has  a  difiEerent  sum- 

App.  13  (1894).  mary  of  incidents.    See  also  3  Kent, 

1  The  definition  of  a  corporation  Com.  277. 
throws  some  light  upon  its  nature,  The  greatest  and  most  vital  fea- 
but  a  stiU  clearer  idea  is  obtained  by  tures  of  modern  corporations,  how- 
considering  the  inherent  powers  of  ever, —  features  that  have  become 
corporations.  1  Blackstone's  Com.  prominent  since  those  authors 
475,  says  that  the  inseparable  inci-  wrote,  and  the  features  that  have 
dents  or  powers  of  aU  corporations  rendered  possible  the  universal  use 
aggregate  are:  (1)  To  have  perpetual  and  great  achievements  of  corpora- 
succession;  (2)  to  sue  or  be  sued,  and  tions, —  are  two  in  number:  (1)  The 
grant  or  receive  by  the  corporate  limited  liability  conferred,  by  impli- 
name;  (3)  to  purchase  and  hold  lands  cation,  by  the  granting  of  a  charter; 

8 
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The  theory  of  a  corporation  is  that  it  has  no  powers  except 
those  expressly  given  or  necessarily  implied.  But  this  theory 
is  no  longer  strictly  applied  to  private  corporations.  A  pri- 
vate corporation  may  exercise  many  extraordinary  powers,  pro- 
vided all  of  its  stockholders  assent  and  none  of  its  creditors  are 
injm-ed.  There  is  no  one  to  complain  except  the  state,  and, 
the  business  being  entirely  private,  the  state  does  not  interfere. 
Thus,  fifty  years  ago  the  courts  would  summarily  have  declared 
it  illegal  for  a  business  corporation  to  become  an  accommoda- 
tion indorser  of  commercial  paper.  But  to-day  there  is  no  rule 
of  public  policy  which  prohibits  a  private  corporation  having 
a  capital  stock  from  becoming  the  accommodation  indorser  of 
commercial  paper,  provided  such  indorsement  is  made  with  the 
knowledge  and  assent  of  all  the  directors  and  stockholders,  and 
provided  corporate  creditors  are  paid.^ 

Unless  some  statute  prohibits,  or  a  stockholder  or  creditor 
objects,  a  corporation  may  declare  a  dividend  out  of  its  capital 
stock.' 

A  corporation  may  execute  its  note  for  the  personal  indebt- 
edness of  its  sole  stockholder,  and  no  one  but  the  creditors  of 
the  corporation  can  complain.'  A  mortgage  given  by  the  cor- 
poration for  the  personal  benefit  of  a  part  or  aU  of  the  stock- 

(2)  the  right  of  the  corporation  to  2PeopleuBarker,141N.Y.251(1894). 

issue  shares  of  stock  and  the  right  of  See  also  §§  535,  546,  548,  671,  infra. 

the  members  to  transfer  them.  Where  a  few  persons  o^vn  all  the 

It  has  been  said  that  the  essence  of  stock  of  a  company  and  use  the  profits 
a  corporation  consists  of  a  capacity  for  personal  expenses  and  misoellane- 
(1)  to  have  perpetual  succession  under  ous  purposes,  irrespective  of  the  cor- 
a  special  name  and  in  an  artificial  poration,  aU  the  stockholders  know- 
form;  (3)  to  take  and  grant  property,  iug  thereof  and  assenting  thereto,  a 
contract  obligations,  sue  and  be  sued,  policy  of  insurance  belonging  to  one 
by  its  corporate  name  as  an  individ-  of  them  is  his,  even  though  the  pre- 
ual;  and  (3)  to  receive  and  enjoy  in  miums  were  paid  out  of  the  corpo- 
common  grants  of  privileges  and  im-  rate  profits,  it  beiug  shown  that  all 
munities.  Thomas  uDakin,  33  Wend,  this  was  done  while  the  corporation 
1,  71  (1839).  The  supreme  court  of  was  solvent,  and  that  no  rights  of 
Illinois,  speaking  of  the  above,  says:  creditors  then  intervened,  and  that 
"The  first  two  describe  the  franchises  all  the  debts  represented  by  the  re- 
which  belong  to  the  corporators;  the  ceiver  arose  subsequently.  Little  v. 
last  those  which  belong  to  the  corpo-  Garabrant,  90  Hun,  404  (1895) ;  aff'd, 
ration."  SneU  u  Chicago,  133  IlL  413  153  N.  Y.  661  (1897).  On  a  sale  of  all 
(1890).  its  assets,  a  corporation  may  distrib- 

1  Martin  v.  Niagara  Falls,  etc.  Co.,  ute  the  proceeds.    See  g  671,  infra. 

133  N.  Y.  165  (1890).    See  also  §  774,  sjiillsaps  v.  Merchants',  etc.  Bank, 

infra.  71  Miss.  361  (1893). 
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holders  is  legal,  if  all  the  stockholders  assent.'  Bonds  of  a 
corporation  may  be  issued  at  any  price  which  may  be  agreed 
upon,''  and  stock  may  be  issued  at  less  than  par  or  even  given 
avray,  provided  aU  the  stockholders  assent,'  or  do  not  object 
within  a  reasonable  time,*  and  provided  corporate  creditors  are 
not  injured.'  And  even  as  to  the  latter,  only  those  corporate 
creditors  can  object  who  become  such  after  the  watered  stock 
was  issued.* 

A  corporation  may  sell  all  its  property  and  distribute  the 
proceeds  among  its  stockholders,  if  all  its  stockholders  assent,' 
or  may  sell  the.  corporate  property  and  take  in  payment  pur- 
chase-money mortgage  bonds  to  be  distributed  among  the 
stockholders.' 

A  bond  dividend  is  legal '  as  well  as  a  stock  dividend."    The 


1  Swift  V.  Smith,  65  Md.  428  (1886), 
is  in  point.  In  that  case  a  person 
had  purchased  all  the  stock  of  a  cor- 
poration and  paid  for  it  by  notes 
secured  by  a  mortgage  of  the  corpo- 
ration on  all  of  its  property.  Th6 
corporation  became  insolvent.  A 
general  creditor  of  the  corporation 
attacked  the  mortgage,  but  the  court 
held  that  it  was  legal  and  could  be 
enforced  by  the  person  to  whom  the 
notes  were  given.  The  court  said: 
"A  man  can  certainly  do  what  he 
pleases  virith  his  own  property,  if  he 
does  not  thereby  prejudice  any  of  the 
rights  of  subsisting  creditors.  It  does 
not  appear  that  any  existing  creditors 
were  injuriously  affected  thereby." 
Again,  where  three  persons  own  aU 
the  stock  of  a  company;  two  of  them 
may  buy  the  stock  of  the  third  and 
give  the  company's  notes  in  partial 
payment  for  the  same.  The  trans- 
action is  legal,  inasmuch  as  no  one  is 
injured  and  all  consent.  Neither  sub- 
sequent purchasers  of  the  stock,  nor 
those  who  become  stockholders  after 
the  notes  are  paid,  nor  stockholders 
who  consent  to  the  arrangement,  can 
complain  of  it.  Schilling,  etc.  Co.  v. 
Schneider,  110  Mo.  83  (1892).  An  im- 
provement corporation  may  legally 


give  a  mortgage  to  secure  the  per- 
sonal debt  of  its  president,  if  none  of 
the  stockholders  or  the  existing  cred- 
itors ob j  ect.  Oslborn  v.  Montelao  Park, 
89  Hun,  167  (1895);  aff'd,  153  N.  Y.  672. 
In  Germania,  etc.  Co.  v.  Boynton,  71 
Fed.  Eep.  797  (1896),  however,  it  was 
held  that  even  though  every  stock- 
holder and  director  acquiesces  in  cor- 
porate bonds  being  issued  to  secure 
the  private  debt  of  an  officer,  yet  that 
a  party  receiving  such  bonds  with 
notice  could  not  enforce  them. 

2See§766,  in/m. 

3§§  38,  89,  infra.  Where  aU  the 
stockholders  unite  in  the  issue  of 
watered  stock  to  the  president  for 
his  own  use,  and  assent  to  a  contract 
between  him  and  the  company,  the 
corporation  itself  cannot  subse- 
quently complain.  Arkansas,  etc.  Co. 
V.  Farmers',  etc.  Co.,  13  Colo.  587  (1889). 

^  See  ch.  2LIV,  infra. 

^%%  42,  AS,  infra. 

^  §  42,  infra. 

'See§§670,  671,  in/r-o. 

8  United  Lines  TeL  Co.  v.  Boston, 
etc.  Co.,  147  U.  S.  431  (1898).  See  also 
§  766,  infra. 

9  Wood  V.  Lary,  124  N.  Y.  83  (1891). 
i«See§536,  w/^o. 
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corporation  may  also,  by  consent  of  all,  give  away  corporate 
assets,^  and  in  a  great  variety  of  ways  by  which  directors  and 
corporate  officers  make  a  personal  profit  out  of  the  corporation, 
a  profit,  which  is  fraudulent  and  illegal  if  any  stockholder  ob- 
jects,^ is  legal  and  is  upheld  by  the  courts  if  all  the  stockholders 
assent'  or  do  not  object.* 

In  other  words,  the  question  is,  who  has  been  damaged?  The 
state  is  not  damaged  and  cannot  enjoin  the  act ;  ^  neither  can  a 
stockholder  who  assents  or  delays  after  knowledge  of  the  act ; " 
nor  can  the  purchaser  or  transferee  of  stock  which  assented  to 
the  act ; '  nor  can  a  corporate  creditor  who  is  sure  to  be  paid,  or 
whose  debt  is  not  due,  or  who  has  not  yet  recovered  judgment ;  ^ 
nor  can  the  corporation  itself.'  If  no  one  is  injured  no  one  can 
complain.  If  there  is  no  damage  there  can  be  no  suit.  The 
theoretical  idea  that  the  act  is  ultra  vires  or  that  the  corpora- 
tion has  exceeded  its  powers  or  has  violated  some  shadowy 
principle  of  public  policy  is  being  rapidly  abandoned,  and  the 
courts  are  basing  their  decisions  on  the  logical  principle  of 
damage  suffered  or  threatened. 

The  old  theory  of  a  corporation  was  that  it  could  not  legally 
do  anything  in  excess  of  its  express  and  implied  powers.  But 
the  modern  view  is  that  a  private  corporation  may,  if  aU  its 
stockholders  assent  and  if  creditors  are  paid.  Public  policy 
does  not  require  business  corporations  to  confine  themselves 
strictly  within  the  limits  of  the  words  of  their  charter." 

1  See  §  681,  infra.  i"  The  New  York  court  of  appeals 

2  See  §§  647-663,  infra,  for  illustra-  said  in  Kent  v.  QuicksiLver  Min.  Co., 
tions.  Thus,  where  the  directors  own  78  N.Y.  159, 186  (1879):  "A  bank  has 
all  the  stock  of  a  corporation,  the  no  authority  from  the  state  to  en- 
usual  rules  preventing  a  director  from  gage  in  benevolent  enterprises;  and 
contracting  with  the  corporation  do  a  subscription,  though  formally 
not  apply.  McCracken  v.  Eobison,  57  made,  for  a  charitable  object  would 
Fed.  Eep.  375  (1893).  be  out  of  its  powers;  but  it  would 

'See  §g  647-663,  infra.  not  be  otherwise  an  illegal  act;  yet 

■*  See  ch.  XLIV,  infra.  if  every  stockholder  did  expressly 

*  See  §§  37,  633,  635,  infra.  assent  to  such  an  application  of  the 

6  See  §  39  and  oh.  XLIV,  infra^  corporate  funds,  though   it  would 

■^  See  §§  40,  730,  infra.  still  be  in  one  sense  ultra  vires,  no 

8  See  g§  735,  863,  infra.  wrong  would  be  done,  no  public  in- 

8  §§  38,  662,  in/ra.   As  to  public  cor-  terest  harmed;  and  no  stockholder 

porations, —  as,  for  instance,  a  rail-  could  object,  or  claim  that  there  was 

road, —  therule,  of  course,  is  difEerent.  an  infringement  of  his  rights,  and 

See  §§  893-894,  infra.  have  redress  or  protection.    Such  an 
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In  the  case  of  railroad  corporations  public  policy  does  inter- 
vene and  does  limit  the  implied  powers.  A  railroad  company 
has  no  implied  power  to  sell,  lease,  or  mortgage  its  road,  or  to 
charge  such  rates  for  service  as  it  sees  fit,  or  to  charge  one  man 
more  than  another  for  the  same  service.^  Yet  even  here  the 
old  doctrine  is  breaking  down.  The  IS^ew  York  court  of  ap- 
peals has  recently  drawn  the  line  between  its  decisions  and 
the  decisions  of  the  supreme  court  of  the  United  States,  and  has 
held  that  where  a  contract  of  a  corporation  is  not  immoral,  and 
is  not  expressly  prohibited  by  its  charter,  and  has  been  per- 
formed by  one  of  the  parties  thereto,  the  court  will  compel  the 
other  party  to  do  substantial  justice.^ 

It  is  a  general  rule  that  "every  public  grant  of  property  or 
of  privileges  or  franchises,  if  ambiguous,  is  to  be  construed 
against  the  grantee  and  in  favor  of  the  public,"  and  especially 
so  as  regards  corporations  organized  under  general  laws.'  For 
this  reason  it  is  held  that  the  words  "  franchises,  rights,  and 
privileges  "  do  not  necessarily  include  an  exemption  from  tax- 
ation.*   On  the  other  hand,  a  corporation  chartered  to  exist 


act,  thougli  beyond  the  power  given 
by  the  charter,  unless  expressly  pro- 
hibited, if  confirmed  by  the  stock- 
holders could  not  be  avoided  by  any 
of  tiiem  to  the  harm  of  third  per- 
sons. This  arises  from  the  principle 
that  the  trust  for  stockholders  is  not 
of  a  public  nature."  See  also  §  774, 
infra. 

1  See  oh.  LIII,  infra. 

2  Bath  Gaslight  Co.  v.  ClafEy,  151 
N.  Y.  24,  29-31,  33,  34,  37  (1896),  where 
the  court  said:  "The  courts  in  this 
state  from  an  early  day,  commencing 
as  far  back  as  the  Utica  insurance 
cases,  have  sought  to  regulate  and 
restrict  the  defense  of  ultra  vires  so 
as  to  make  it  consistent  with  the  ob- 
ligations of  justice."  See  also  Au- 
gusta, etc.  R  E.  V.  City  Council,  28 
S.  E.  Eep.  126  (Ga.,  1897).  The  old 
rule  of  ultra  vires  has  been  changed 
so  that  now  only  the  state  or  a  party 
interested  in  the  corporation  can 
complain.  FarweU  Co.  u  Wolf,  70 
N.  W.  Rep.  289  (Wis.,  1897). 


'  Central  Transp.  Co.  v.  Pullman's 
Car  Co.,  139  U.  S.  24,  49  (1891). 

^  Phoenix,  etc.  Co.  v.  Tennessee,  161 
TJ.  S.  174  (1896).  In  State  v.  Pitts- 
burgh, etc.  E.  E.,  50  Ohio  St.  239  (1893), 
a  franchise  is  said  to  be,  "  as  defined 
by  Kent,  a  particular  privilege  con- 
ferred by  the  grant  of  the  govern- 
ment and  vested  in  individuals,  or,  as 
defined  by  Blackstone,  a  branch  of 
the  king's  prerogative  subsisting  in 
the  hands  of  a  subject.  3  Kent,  Com. 
458;  2  BL  Com.  37." 

A  corporate  franchise  may  mean 
either  the  power  to  act  as  a  corpora- 
tion, or  may  mean  the  right  which  a 
corporation  has  to  operate  a  fran- 
chise, such  as  a  railroad's  right  of 
way.  The  former  is  not  property. 
It  is  not  an  element  of  value  in  esti- 
mating the  value  of  the  majority 
of  the  stock.  Johnson  v.  Kirby,  65 
Cal.  482  (1884).  It  is  not  an  asset. 
A  bank  franchise  does  not  pass  to  its 
assignee  for  the  benefit  of  creditors, 
and  the  court  will  deny  his  applica- 
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only  a  limited  number  of  years  may  take  the  fee  to  real  es- 
tate,i  accept  a  street  franchise  for  a  longer  period  than  its  own 
charter  exists,^  and  enter  into  a  contract  which  cannot  be  fully 
performed  during  the  corporate  existence.'  A  corporation  as 
well  as  an  individual  may  waive  the  objection  that  a  statute 
is  unconstitutional.*  The  word  "  franchise  "  has  been  construed 
to  mean  the  entire  property,  tangible  and  intangible,  when  so 
intended,  in  a  taxation  statute.' 

§  4.  The  certificate  of  incorporation  under  the  general  act 
cannot  legally  contain  any  powers,  restrictions,  or  provisions 
except  those  called  for  hy  the  statute. —  Frequently  the  incorpo- 
rators desire  to  obtain  more  powers  than  the  statute  specifies, 
or  to  restrict  unalterably  some  of  the  powers  possessed  by  the 
corporation,  or  to  regulate  in  some  unalterable  way  the  busi- 
ness of  the  company.  For  the  purpose  of  doing  so  they  insert 
in  the  certificate  of  incorporation  under  the  general  act  special 
provisions  not  called  for  by  the  act  which  authorizes  the  incor- 
poration. 

The  law  is  clear  that  the  articles  of  association  of  a  corpora- 
tion organized  under  a  general  act  are  allowed  to  contain  only 
those  matters  and  statements  which  are  required  by  the  statute 
itself.  The  incorporators  are  not  at  liberty  to  insert  additional 
provisions  and  regulations.  If  such  additional  provisions  and 
regulations  are  inserted  they  are  void.  The  law  does  not  rec- 
ognize them.  They  do  not  constitute  a  part  of  the  charter,  but 
are  rejected  as  surplusage  and  extraneous  matter.  If  the  arti- 
cles of  association  contain  the  matters  required  by  the  statute 
and  also  contain  additional  matters,  the  former  are  sufficient 
to  sustain  the  charter,  and  the  additional  matter  does  not  vitiate 
the  legitimate  part  of  the  articles,  but  the  additional  matter  is 
disregarded  by  the  law  as  though  it  had  not  been  written.  All 
of  the  decisions  hold  that  any  statements  of  restrictions  inserted 
in  the  articles  of  association,  outside  of  the  statements  required 

tion  to  sell  it.    Fietsam  v.  Hay,  123       *  Mayor,  etc.  v.  New  York,  etc.  E.  E., 

111.  293  (1887).  143  N.  Y.  1  (1894),  a  case  where  the  title 

For  various  definitions  of  franchise,  of  the  act  did  not  meet  the  constitu- 

see  Wait,  Insolv.  Corp.,  §  12.  tional  requirements. 

iSee  §  641,  infra.  5  Adams,  etc.  Co.  v.  Kentucky,  166 

2  See  §  641,  infra.  U.  S.  171  (1897). 

'See§641,  in/m. 
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by  the  general  act  allowing  the  incorporation,  are  unauthorized 
and  void.^ 

In  'New  York  and  New  Jersey  and  under  the  National  Bank- 
ing Act  such  special  provisions  are  allowed/  and  a  broad  public 


1  Eastern  Plank  Eoad  Co.  v. 
Vaughan,  14  N.  Y.  546  (1856);  Oregon 
R'y.  etc.  Co.  v.  Oregonian  E'y>  l^" 
U.  S.  1,  35  (1889);  Albright  v.  Lafay- 
ette, etc.  Assoc,  102  Pa.  St.  411  (1883) ; 
Becket  v.  Uniontown,  etc.  Assoc,  88 
Pa.  St.  311  (1878);  Grangers',  etc  Ins. 
Co.  V.  Kamper,  73  Ala.  823  (1883); 
Thomas  v.  Railroad  Co.,  101  U.  S.  71 
(1879) ;  Pennsylvania  E.  E.  v.  St.  Louis, 
etc  E.  R,  118  U.  S.  290,  307  (1886); 
Bigelow  V.  Gregory,  78  lU.  197  (1874); 
Rochester  Ins.  Co.  v.  Martin,  18  Minn. 
59  (1868);  "Western  Union  T.  Ca  v. 
Union  Pac  E'y,  8  Fed.  Eep.  1, 4  (1880); 
Ancient,  etc.  Club  v.  Miller,  7  Lans. 
412(1878);  People  v.  Utica  Ins.  Co., 
15  Johns.  858  (1818);  75  N.  W.  E.  874. 

A  provision  carmot  be  included  ia 
a  charter  under  the  general  act, 
whereby  stockholders  are  to  vote 
according  to  their  stock.  Common- 
wealth V.  Conover,  10  PhUa.  55  (1873). 

Where  ia  addition  to  the  articles 
of  incorporation  the  statute  provides 
for  articles  of  association,  the  corpo- 
ration may  in  the  latter  provide  for 
a  lien  on  the  stock.  Mohawk  Nat. 
Bank  v.  Schenectady  Bank,  78  Hun, 
90  (1894). 

If  a  charter  contains  purposes, 
some  of  which  are  legal  and  some 
illegal,  it  is  good  to  the  extent  of  the 
former.  Galveston  Land  &  Imp.  Co.  v. 
Perkins,  26  S.  W.  Rep.  356  (Tex,  1894). 

A  provision  in  the  charter  of  a 
manufactiiring  company  organized 
under  the  general  law,  that  it  may 
buy,  etc.,  a  railroad,  does  not  invali- 
date the  charter,  even  though  it  can- 
not exercise  such  a  power.  People  v. 
Mount  Shasta  Mfg.  Co.,  107  CaL  256 
(1895).  For  many  decisions  on  this 
subject,  see  ch.  Xin,  §§  231-334,  notes, 
infra. 


In  incorporating  under  the  gen- 
eral act  no  powers  can  be  placed  in 
the  articles  of  incorporation  except 
such  powers  as  the  general  act  au- 
thorizes. People  V.  Chicago  Gas  T. 
Co.,  130  la  368  (1889). 

Where  a  land  company  is  incorpo- 
rated imder  the  general  act,  and  the 
general  act  does  not  provide  for  any 
statement  in  the  articles  of  assooia.- 
tion  as  regards  the  amount  of  debts 
which  the  corporation  may  incur,  a 
provision  inserted  in  the  articles  of 
association  that  "the  indebtedness 
of  the  company  shall  not  exceed 
$500  at  any  one  time  "  is  not  a  part 
of  the  charter.  The  provision  is  at 
the  most  merely  a  by-law.  The  court 
said:  "  We  think  that  the  limitation 
of  $500  in  the  charter  of  the  corpo- 
ration cannot  be  regarded  of  any 
more  force  than  a  by-law."  Sher- 
man, etc  Co.  V.  Morris,  43  Kan.  383 
(1890). 

A  provision  in  the  charter  that  the 
stock  shaU  be  divided  in  a  certain 
way  is  binding  upon  the  corporation 
so  far  as  it  is  concerned,  and  upon 
the  parties  thereto,  but  may  be  con- 
tradicted by  other  evidence  of  what 
the  agreement  really  was.  Bates  v. 
WiLson,  14  Colo.  140  (1890). 

Provisions  for  internal  manage- 
ment should  not  appear  in  a  char- 
ter. Be  Stevedores'  Beneficial  Assoc, 
14  Phila.  Eep.  130  (1880);  Be  M.  E. 
Patterson  Memorial  Church,  41  Leg. 
Int.  358  (1884);  Be  St.  Luke's  Chui'ch, 
41  Leg.  Int.  74  (1884);  Be  Central 
Democratic  Assoc,  46  Leg.  Int.  380 
(1889);  Booz's  Appeal,  109  Pa.  St.  592 
(1885). 

2  See  Part  VI,  infra;  also,  Society, 
etc  V.  Meyer,  52  Pa.  St.  135  (1866). 
Where  the  statute  allows  the  incor- 
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policy  favors  the  allowance  of  them.  Nevertheless,  under  the 
usual  general  incorporating  act  they  are  void. 

The  certificate  of  incorporation  may,  however,  provide  that 
the  business  shall  be  two  or  more  of  the  kinds  of  business 
which  are  authorized  by  the  statute.' 

§  ia.  By-laivs  of  a  corporation. — According  to  Blackstone, 
one  of  the  important  features  of  a  corporation  is  the  power  to 
make  by-laws.  A  by-law  is  a  permanent  rule  of  action,  in  ac- 
cordance with  which  the  corporate  affairs  are  to  be  conducted. 
A  by-law  differs  from  a  resolution  in  that  a  resolution  applies- 
to  a  single  act  of  the  corporation,  while  a  by-law  is  a  perma- 
nent and  continuing  rule,  which  is  to  be  applied  on  all  future 
occasions.^  The  power  to  make  by-laws  is  always  stated  to  be 
one  of  the  essential  incidents  and  rights  of  a  corporation.  This 
power  exists  at  common  law.  Frequently,  however,  it  is  given 
by  the  charter  or  statutes.' 

By-laws  are  to  be  made  by  the  stockholders  in  meeting  as- 
sembled. The  stockholders  have  few  functions  to  perform,  and 
this  right  to  make  by-laws  is  an  essential  and  important  one. 
The  directors  have  no  inherent  power  to  make  by-laws.*    But- 

porators  to  include  special  provisions  (1854);  Commonwealth  v.  "Woelper,  3 

in  their  articles  of  incorporation,  and  Serg.  &  E.  (Pa.)  39  (1817);  Juter  v. 

a  lien  right  is  inserted,  and  the  cer-  Commonwealth,  30  Pa.  St.  484  (1853) ; 

tiflcate  of  stock  on  its  face  refers  to  NewUng  v.  Francis,  3  T.  E.  189  (1789), 

the   articles  of  association,  a   pur-  the  last  two  cases  holding  that  at 

chaser  of  a  certificate  buys  subject  common  law  the  corporation  may 

to  such  lien.    Gibbs  v.  Long  Isla,nd  make  by-laws  regulating  elections. 
Bank,  83  Hun,  93  (1894).  4  Morton,  etc.  Co.  u  Wysong,  51  Ind. 

1  Bird  V.  Daggett,  97  Mass.  494  (1867).  4  (1875),  holding  that  a  by-law  made 
A  statement  in  the  articles  of  in-  by  the  directors  is  void;  Carroll  v. 
corporation  that  the  company  may  Mullanphy  Sav.  Bank,  8  Mo.  App.  249 
carry  on  such  business  as  it  thinks  (1880) ;  Brinkerhoff,  etc.  Co.  v.  Home 
to  be  for  the  benefit  of  the  stock-  Lumber  Co.,  118  Mo.  447  (1893),  hold- 
holders  is  void.  lie  Crown  Bank,  L.  ing  that  a  by-law  made  by  the  di- 
E.  44  Ch.  D.  634  (1890).  rectors  restricting  the  right  to  sell 

Charters  for  enumerated  objects  stock  is  void.  A  by-law  may  arise  by 

"and    other  purposes"  will  be  re-  custom.    Union  Bank  v.  Eidgely,  1 

jeoted.   iJe  Journalists' Fund,  8  Phila.  Har.  &  G.  (Md.)  324  (1837).    See  Se 

373  (1871).    So  as  to  mining  for  "min-  Eegents',  etc.  Co.,  3  "W.  N.  79  (1867). 

erals."    Re  Glenwood  Co.,  6  Pa.  Co.  See  also  Eex  v.  Head,  4  Bui-r.  351& 

Ct.  Eep.  575  (1889).  (1770),  where  Lord   Mansfield   said 

^  Quoted  and  approved  in  Steger  v.  "  that  the  body  at  large  had  no  power 

Davis,  8  Tex.  Civ..  App.  33  (1894).  to  make  by-laws,  because  that  power 

•'  People  u  Crossley,  69  lU.  195(1873);  is,  by  the  charter,  given  to  the  com- 

Kearney  v.  Andrews,  10  N.  J.  Eq.  70  mon  council,  consisting  of  the  mayor- 
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the  stockholders  may  delegate  to  the  directors  the  power  to 
make  by-laws.^  Frequently  the  charter  confers  this  power  upon 
the  directors.^ 

"Where  the  statute  states  for  what  purpose  by-laws  may  be 
passed,  none  ethers  can  be  passed.'  "Where  the  by-laws  con- 
flict with  the  charter,  the  charter  prevails.*  By-laws  must  be 
reasonable ;  they  must  not  interfere  with  the  vested  and  sub- 
stantial rights  of  the  stockholders ;  and  they  must  not  be  con- 
trary to  public  policy  or  the  established  law  of  the  land.  This 
general  rule,  however,  can  be  understood  only  by  a  study  of 
the  cases  themselves,  a  collection  of  which  is  given  in  the 
notes.' 


and  aldermen ;  and  the  common  coun- 
cil could  not  by  a  by-law  take  away 
from  the  body  at  large  the  right  of 
election  which  the  charter  had  vested 
in  the  whole  body."  Unless  author- 
ized by  the  charter  the  board  of  di- 
rectors have  no  power  to  make  by- 
laws, nor  to  alter,  amend,  or  repeal 
the  same  (United  Fire  Assoc,  v.  Ben- 
seman,  4W.  N.  Cas.  (Pa.)  1—1877);  but 
when  charter  authority  to  enact  by- 
laws is  conferred  upon  the  board  of 
directors,  they  may  validly  adopt  a 
by-law  authorizing  voting  by  proxy 
at  all  meetings  of  the  corporation 
(Wilson  V.  American  Acad,  of  Music, 
43  Leg.  Int.  86—1886);  and  even  in  the 
absence  of  authority  the  affirmations 
and  acquiescence  of  a  member  may 
estop  him  from  questioning  the  mode 
in  which  the  by-laws  have  been  en- 
acted (Morrison  v.  Dorsey,  48  Md.  461 — 
1877). 

1  Rex  V.  Spencer,  3  Burr.  1837, 1837 
(1766),  where  Lord  Mansfield  said 
that,  "where  the  power  of  making 
by-laws  is  in  the  body  at  large,  they 
may  delegate  their  rights  to  a  select 
body."  See  also,  in  an  association, 
Heintzelman  v.  Druids'  Eelief  Assoc, 
38  Minn.  138  (1888).  Although  the 
stockholders  authorize  the  directors 
to  make  by-laws,  yet  the  directors 
cannot  change  or  act  contrary  to  a 
by-law  made   by  the   stockholders. 


Stevens  v.  Davison,  18  Gratt.  (Va.) 
819(1868).  City  officials  having  power 
to  elect  new  burgesses  may  delegate 
that  power.  EexuWestwood,  7Bing. 
1  (1830).  So,  also,  as  to  the  election  of 
aldermen.  Eex  v.  AshweU,  12  East, 
22  (1810). 

2  See  Part  VII,  infra.  See  also 
CahiU  V.  Kalamazoo  Mut.  Ins.  Co.,  2 
Doug.  (Mich.)  124  (1845);  Samuel  v. 
Holladay.Woolw.  400  (1869);  S.C.,21 
Fed.  Cas.  306;  Commonwealth  v.  Gill, 
3  Whart.  (Pa.)  228  (1838).  A  by-law 
made  by  the  stockholders  instead  of 
by  the  directors  as  prescribed  by 
charter  is  nevertheless  binding  as  to 
past  acts  on  participating  stockhold- 
ers. People  V.  Sterling  Mfg.  Co.,  82 
111.  457  (1876). 

'Ireland  v.  Globe,  etc.  Co.,  83  AtL 
Eep.  931  (R.  1, 1895). 

*  Republican,  etc.  Mines  v.  Brown, 
58  Fed.  Eep.  644  (1893). 

5  Thus,  the  by-laws  cannot  modify 
the  articles  of  incorporation  in  any 
of  the  particulars  required  by  statute 
to  be  stated  in  the  articles  of  incor- 
poration. Guinness  v.  Land  Corp., 
L.  E.  22  Ch.  D.  349  (1882).  A  by-law 
may  authorize  stockholders  to  vote 
by  proxy.  People  v.  Crossley,  69  lU. 
195(1873).  See,  also,  §  610,  in/ro.  A 
by-law  may  give  the  corporation  a 
lien  on  stock  for  debts  due  to  it  from 
the    stockholders.     See  ch.  XXXI, 
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Frequently  the  by-laws  provide  that  the  contracts  of  the  cor- 
poration shall  be  authorized  only  in  a  certain  way,  and  shall 


infra.  But  cannot  give  the  corpo- 
ration tte  right  to  forfeit  stock  for 
non-payment  of  calls.  See  ch.  VIII, 
infra.  A  by-law  allowing  a  stock- 
holder to  return  his  stock  to  the  cor- 
poration at  a  fixed  value  is  illegal 
Vercoutere  v.  Golden  State  Land  Co., 
116  CaL  410  (1897).  A  by-law  cannot 
release  stockholders  from  their  stat- 
utory liabiUty.  Wells  u  Black,  117  CaL 
157  (1897).  A  by-law  prohibiting  a 
stockholder  from  applying  for  disso- 
lution in  accordance  with  the  statute 
is  invalid.  lie  Peveril,  etc.,  Ltd.,  77  L. 
T.  Eep.  505  (1897).  By-laws  may  regu- 
late the  manner  of  voting.  Common- 
wealth V.  Woelper,  3  Serg.  &  E.  (Pa.)  39 
(1817) ;  Juker  v.  Commonwealth,  20  Pa. 
St.  484  (1853).  May  require  bonds  to  be 
given  by  cashiers.  Bank  of  "Wilming- 
ton V.  "Wollaston,  3  Harr.  (Del.)  90 
(1840);  Hannibal  Sav.  Bank  v.  Hunt, 
72  Mo.  597  (1880).  May  prescribe 
qualifications  for  admission  to  mem- 
bership. Regina  v.  Saddlers'  Co.,  Ip 
H.  L.  Cas.  404  (1863).  A  by-law  is 
illegal  if  it  disturbs  the  vested  prop- 
erty rights  of  the  stockholders.  Kent 
V.  Quicksilver,  etc.  Co.,  78  N.  Y.  159 
(1879),  where  preferred  stock  was  is- 
sued. So,  also,  a  by-law  which  pro- 
vides for  the  administration  of  an 
oath  to  stockholders  who  vote  is 
iUegaL  People  v.  Kip,  4  Cow.  382,  n. 
(1825).  If  the  by-law  is  illegal  its  ef- 
fect cannot  be  obtained  by  printing 
it  upon  the  face  of  the  certificate  of 
stock.  Conklin  v.  Oswego  Nat.  Bank, 
45  N.  Y.  655  (1871),  involving  a  lien 
on  stock.  A  by-law  by  the  directors 
excluding  one  of  them  from  examin- 
ing the  corporate  books  is  void.  Peo- 
ple V.  Throop,  13  Wend.  183  (1834).  A 
by-law  restricting  the  right  of  mem- 
bers of  a  church  to  vote  as  author- 
ized by  statute  is  void.  People  v. 
PhiUips,  1  Denio,  388  (1845).  A  by- 
law may  be  good  in  part.  Eogers  v. 
Jones,  1  Wend.  387  (1838).    A  by-law 


of  a  bank  that  mistakes  in  pass-books 
must  be  corrected  at  once  does  not 
bind  a  depositor.  Mechanics',  etc. 
Bank  v.  Smith,  19  Johns.  115  (1831). 
A  by-law  that  any  five  of  a  board  of 
twenty-three  directors  should  be  a 
quorum  for  transacting  business  is 
valid.  This  is  equivalent  to  an  ex- 
ecutive committee,  except  that  the 
members  may  shift.  Hoyt  v.  Thomp- 
son,.19  N.  Y.  207,  216  (1859).  By-laws 
may  regulate  the  calling  of  meetings. 
Taylor  u  Griswold,  14  N.  J.  L.  233  (1834). 
A  by-law  which  limits  or  regulates 
the  corporate  powers  which  the  char- 
ter confers  on  the  directors  may  be 
disregarded  by  them.  Union  Mut. 
F.  Ins.  Co.  V.  Keyser,  33  N.  H.  313 
(1855).  By-laws  imposing  fines  for 
non-attendance  or  for  refusal  to  ac- 
cept office  are  valid,  but  a  by-law 
making  assessments  is  invalid.  To- 
bacco Pipe  Makers  v.  Woodroffe,  7 
B.  &  C.  888  (1828).  A  by-law  that 
voluntary  contributions  will  be  re- 
funded is  a  contract  which  a  con- 
tributor may  enforce.  Davis  v.  Sec- 
ond Union  Meeting-house,  49  Mass. 
321  (1844).  A  by-law  imposing  pen- 
alties for  past  acts  is  void.  Pulford 
V.  Detroit  Fire  Dep't,  31  Mich.  458 
(1875).  A  by-law  that  transfers  of 
stock  are  subject  to  the  approval  of 
the  directors  is  void  as  against  the 
rights  of  third  persons.  Farmers', 
etc.  Bank  v.  Wasson,  48  Iowa,  386 
(1878).  See  also  §  621a,  infra.  Or 
the  approval  of  the  president.  Sar- 
gent V.  Franklin  Ins.  Co.,  25  Mass.  90 
(1829).  A  by-law  restricting  the  right 
of  electors  in  a  town  to  vote  is  void. 
Eex  V.  Spencer,  3  Burr.  1827  (1766); 
Eex  V.  Head,  4  Burr.  2515,  2531  (1770). 
It  has  been  held  that  the  by-laws  of 
a  building  association  cannot  impose 
an  unreasonable  fine  for  non-payment 
of  assessments.  Lynn  v.  Preemans- 
burg,  etc.  Assoc,  117  Pa.  St.  1  (1887). 
It  is  legal  for  the  by-laws  to  provide 


17 


%ia.l 


DEFINITIONS   AND   NATUEE   OF   COEPOEATIONS. 


[CH.  r. 


be  signed  by  certain  officers  in  order  to  be  valid  corporate  ob- 
ligations.   Such  a  by-law,  however,  does  not  affect  the  validity 

that  the  company  may  sell  out  all  of 
its  property  at  any  time.  Cotton  v. 
Imperial,  etc.  Corp.,  [1893]  3  Ch.  454. 
The  by-laws  of  a  voluntary  associa- 
tion— an  exchange — forbidding  the 
members  from  carrying  on  dealings 
outside  of  the  exchange  is  legal. 
American,  etc.  Co.  v.  Chicago,  etc. 
Exch,,  143  IlL  310  (1893).  A  corpora- 
tion may  pass  a  by-law  prescribing 
the  qualifications  of  its  directors,  and 
may  prescribe  that  a  person  who  is 
an  attorney  against  it  in  a  suit  shall 
not  be  a  director.  Cross  v.  West  Vir- 
ginia, etc.  E'y,  37  W.  Va.  343  (1893). 
A  stockholder  who  is  given  a  copy 
of  the  by-laws  upon  his  becoming  a 
stockholder  is  not  bound  to  know 
that  there  are  other  by-laws  not  in- 
cluded in  them.  McKenney  v.  Dia- 
naond,  etc.  Assoc,  8  Houst.  (BeL)  557 
(1889).  A  by-law  that  the  rnembers 
of  a  news  association  shall  not  pub- 
lish news  furnished  by  other  associa- 
tions in  the  same  territory  is  valid. 
The  penalty  for  violation  may  be  sus- 
pension. Matthews  v.  Associated 
Press,  61  Hun,  199  (1891).  Where 
stockholders  in  an  apartment-house 
corporation  are  entitled  to  rent 
apartments  at  a  rental  to  be  fixed 
by  a  majority  vote  of  the  stockhold- 
ers, an  increased  rental  so  voted  is 
legal  The  by-laws  providing  for 
such  a  vote  override  a  general  state- 
ment in  a  prospectus  to  the  contrary, 
the  stockholders  knowing  of  the  by- 
law. Compton  V.  The  Chelsea,  138 
N.  Y.  537  (1891).  Where  a  land  com- 
pany is  incorporated  under  the  gen- 
eral act,  and  the  general  act  does  not 
provide  for  any  statement  in  the  arti- 
cles of  association  as  regards  the 
amount  of  debts  which  the  coi-pora- 
tion  may  incur,  a  provision  inserted 
in  the  articles  of  association  that 
"the  indebtedness  of  the  company 
shall  not  exceed  $500  at  any  time  "  is 
not  a  part  of  the  charter.    The  pro- 


vision is  at  the  most  merely  a  by-law. 
The  court  said:  "  We  think  that  the 
limitation  of  $300  ia  the  charter  of 
the  corporation  cannot  be  regarded 
of  any  more  force  than  a  by-law." 
Sherman,  etc.  Co.  v.  Morris,  43  Kan. 
383  (1890). 

A  by-law  authorizing  the  corpora- 
tion to  sue  a  subscriber  for  the  differ- 
ence between  the  subscription  and 
the  price  for  which  the  stock  sold  on 
forfeiture  is  void.  Jay  Bridge  Corp. 
V.  Woodman,  31  Me.  573  (18501;  Ken- 
nebec R.  E.  V.  KendaU,  31  Me.  470 
(1850).  See  also  ch.  VIII,  infra.  The 
following  by-laws  have  been  held 
void:  compelling  members  of  an  ex- 
change to  submit  their  controversies 
to  arbitration  on  pain  of  expulsion 
or  suspension.  State  v.  Union  Mer- 
chants' Exchange,  3  Mo.  App.  96 
(1876);  providing  that  suits  to  collect 
insurance  shall  be  brought  in  the 
county  where  the  company  exists, 
Nute  V.  Hamilton  Mut.  Ins.  Co.,  73 
Mass.  174  (1856) ;  enlarging  the  liabil- 
ity of  stockholders  for  debts  of  the 
corporation,  Free  School  Trustees  v. 
Flint,  54  Mass.  539  (1847);  certainly 
so  where  the  creditor  did  not  ex- 
pressly rely  on  the  by-law,  Flint  v. 
Pierce,  99  Mass.  68  (1868);  or  where 
an  assignee  of  the  corporate  creditor 
seeks  to  enforce  the  liability,  Gam- 
weU  V.  Pomeroy,  131  Mass.  307  (1876); 
see  also  §  241,  infra;  authorizing  less 
than  a  majority  of  directors  to  act 
when  the  statute  required  a  major- 
ity. State  V.  Curtis,  9  Nev.  835  (1874); 
compelling  stockholders  to  retire  a 
part  of  their  stock,  Bergman  v.  St. 
Paul,  etc.  Assoc,  29  Minn.  375,  382 
(1883);  prohibiting  the  use  of  the 
company's  canal  on  Sundays,  Calder, 
etc.  Nav.  Co.  v.  Pilling,  14  M.  &  W. 
76  (1845) ;  restricting  the  members  as 
to  their  fishing  business,  Adley  v. 
Whitstable  Co.,  17  Ves.  Jr.  815  (1810); 
19  Ves.  Jr.  304  (1815);  restricting  the 
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of  a  contract  executed  in  violation  of  the  by-law,  so  far  as  such, 
contract  affects  persons  having  no  knowledge  of  the  by-law.^ 

A  by  law  authorizing  the  forfeiture  of  stock  for  non-payment 
of  a  call  is  discussed  elsewhere ;  ^  as  is  also  the  right  of  the  cor- 
poration to  create  a  lien  on  stock  by  by-law.'  There  are  no 
particular  rules  ia  regard  to  the  method  of  enacting,  amending 
or  repealing  by-laws.*  A  company  cannot  contract  not  to  alter 
its  by-laws.^ 

niunber  of  apprentices  which  mem- 
bers may  have,  Rex  v.  Coopers'  Co., 
7  T.  E.  543  (1798);  Eexu  Tappenden, 
3  East,  186  (1803);  restricting  the  sale 
of  guns,  Gunmakers  v.  Fell,  Willes, 
884  (1743);  restricting  the  transfer  of 
seats  in  an  exchange,  Ritterband  v. 
Baggett,  43  N.  Y.  Super.  Ct.  556(1877). 
Railroad  regulations  as  to  passengers, 
etc.,  are  not  by-laws.  Their  validity, 
however,  depends  on  their  reason- 
ableness. State  V.  Overton,  34  N.  J. 
L.  435  (1854).  The  by-laws  of  a  city 
cannot  exclude  from,  business  all 
painters  who  do  not  belong  to  a 
guild.  Clark  v.  Le  Cren,  9  B.  &  C.  52 
(1839).  See,  however,  as  to  city  by- 
laws, 1  Dillon,  Mun.  Corp.,  ch.  13,  etc. 
If  a  by-law  is  divisible,  the  invalidity 
of  part  does  not  invalidate  the  re- 
maining part.  Amesbury  v.  Bow- 
ditch,  etc.  Co.,  73  Mass.  596  (1856). 
For  a  valuable  statement  of  the  law 
in  relation  to  by-laws,  see  JRe  Long 
Island  E.  R.,  19  Wend.  37,  41  (1837); 
Lumley,  By-laws  (English,  1877);  3 
Am.  &  Eng.  Ency.  L.  705.  By-laws 
are  construed  as  they  ai-e  construed 
by  the  corporation,  if  that  construc- 
tion be  reasonable.  State  v.  Conklin, 
34  Wis.  21  (1874).  By-laws  are  bind- 
ing on  all  laembers.  Cummings  v. 
Webster,  43  Me.  193  (1857).  But 
strangers  are  not  bound  to  know 
them.  Kingsley  v.  New  England, 
etc.  Co.,  62  Mass.  393  (1851),  where 
the  by-law  was  printed  on  an  insur- 
ance policy;  Wait  v.  Smith,  92  111. 
385  (1879);  Royal  Bank,  etc.  Case, 
L.  E,  4  Cli.  App.  253  (1869).  See  also 
§  735,  infra,  relative  to  contracts  by 


in  violation  of  by-laws.  A 
by-law  cannot  give  the  president  a 
casting  vote  in  addition  to  his  regu- 
lar vote.  State  v.  Curtis,  9  Nev.  325 
(1874).  A  by-law  which  prohibits 
members  from  working  with  per- 
sons who  are  not  members  is  void. 
Thomas  v.  Mutual  Protective  Union, 
49  Hun,  171  (1888).  Of.  S.  C,  131  N.  Y. 
45  (1890). 

1  See  §  735,  infra. 

-  See  %  123,  infra. 

3See§§533,  584,  m/ra. 

*  They  need  not  be  written.  Union. 
Bank  v.  Eidgely,  1  Har.  &  G.  (Md.) 
334,  418  (1837).  The  corporation  may 
adopt  Cushing's  Manual.  People  v. 
American  Institute,  44  How.  Pr.  468 
(1873).  By-laws  may  be  modified  by 
usage.  Henry  v.  Jackson,  87  Vt.  431 
(1865).  The  charter  may  require  by- 
laws to  be  enacted  Tinder  seal.  Dun- 
ston  V.  Imperial,  etc.  Co.,  3  B.  &  Ad. 
125  (1833).  If  amendments  to  the  by- 
laws are,  by  the  by-laws,  to  be  made 
only  after  notice,  that  notice  is  nec- 
essary. French  v.  O'Brien,  53  How. 
Pr.  394  (1876).  Directors  may  disre- 
gard their  own  by-laws.  Martino  v. 
Commerce  F.  Ins.  Co.,  47  N.  Y.  Super. 
Ct.  530  (1881).  Power  to  make  by- 
laws implies  power  to  repeal  them. 
Eex  V.  Ashwell,  12  East,  33  (1810). 
By-laws  of  mutual  insurance  asso- 
ciations may  be  changed.  Supreme 
Lodge,  etc.  v.  Knight,  117  Ind.  489 
(1889).  A  by-law  may  be  repealed 
by  a  resolution  inconsistent  with  it. 
Royal  Bank,  etc.  Case,  L.  E.  4  Ch. 
App.  253  (1869). 

sMalleson  v.  National,  etc.  Corp., 
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§  5.  Mistakes,  irregularities  and  illegalities  in  lecoming  in- 
corporated.—  Often  it  happens  that  mistakes  are  made  in  or- 
ganizing a  corporation.  The  certificate  of  incorporation  may 
be  defective,  or  it  may  not  be  filed  or  published  as  required  by 
the  statutes,  or  the  corporation  itself  may  be  irregularly  oi-gan- 
ized  thereafter.  Complicated  questions  then  arise  as  to  the 
rights  and  liabilities  of  the  various  parties.  Stockholders  can- 
not set  up  such  irregularities  as  a  defense  to  an  action  by  the 
corporation  to  enforce  their  subscriptions  to  stock.'  Corporate 
creditors  cannot  hold  the  stockholders  liable  as  partners  by 
reason  of  the  irregular  incorporation.^  Indeed,  the  general  rule 
now  is,  with  few  exceptions,  that  no  one  can  question  the  regu- 
larity of  the  incorporation  except  the  state,  where  the  statutes 
allow  incorporation  and  the  company  has  endeavored  to  incor- 
porate and  is  acting  as  a  corporation.'  But  where  the  purpose 
for  which  the  corporation  is  organized  is  illegal  or  not  specified 
in  the  act  authorizing  the  incorporation,  then  the  rule  is  dif- 
ferent.* 

§  6.  "Dummj/"  corj}orations  —  Fraudulent  corporations  — 
The  court  will  sometimes  ignore  the  corporate  existence  in  order 
to  do  justice  —  Corporations  as  distinguished  from  partner- 
ships.—  A  corporation  is  an  entity  and  existence  separate  from 
its  officers  and  stockholders.  And  the  inclination  of  some 
writers  to  assimilate  a  corporation  as  nearly  as  possible  to  a 

70  L.  T.  Rep.  157  (1893),  holding  that  mate  changes.    Smith  v.  Nelson,  18 
a  provision  in  the  by-laws  that  the  Vt.  511  (1846). 
subscriptions  should  be  called  in  at  i  See  §  183,  infra. 
certain  times  only  may  be  modified.  2  gee  §§  231-239,  infra. 
In  New  Jersey  it  has  been  held  that  3  gee  §  637,  infra.    For  a  detailed 
a  provision  in  the  by-laws  that  they  digest  of  the  decisions  on  what  may 
shiall  not  be  changed  except  on  a  two-  and  what  naust  be  stated  in  certifi- 
thirds  vote  is  legal  and  binding  when  cates  of  incorporation  and  what  in- 
the  original  by-laws  so  provided  and  formalities  will  be  fatal,  and  what 
the  enterprise  was  organized  on  that  meaning  is  given  to  the  usual  pro- 
basis.     Loewenthal  v.  Rubber,  etc.  visions  of  general  statutes  for  incor- 
Co.,  52  N.  J.  Eq.  440  (1894),  holding  porations,  see  also  13  Am.  R  E.  & 
also  that  the  original  by-laws  consti-  Corp.  Cases,  pp.  474r-522. 
tuted  a  contract  between  the  stock-  ^  See  ch.  XIII,  infra. 
holders,  and  that  a  by-law  providing  The  organization  of  a  company  to 
ior  cumulative  voting  could  not  be  carry  on  the  lottery  business  in  for- 
repealed.   Although  the  by-laws  pro-  eign  coimtries  was  held  legal  in  Mac- 
vide  for  changes  therein  only  on  a  nee  v.  Persian  Investment  Corp.,  L. 
two-thirds  vote,  yet  a  majority  may  E.  44  Ch.  D.  306  (1890). 
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partnership  and  to  apply  to  the  former  the  rules  applicable  to 
the  latter  leads  only  to  confusion  and  is  contrary  to  the  law.^ 
The  difference  between  a  corporation  and  a  partnership  and 
the  advantages  of  a  corporation  over  a  partnership  as  a  means 
of  doing  business  are  very  marked  and  should  not  be  limited 
by  construction.^ 


1  The  House  of  Lords  in  England 
lias  pointed  out  the  fact  that  there  is 
no  real  analogy  between  an  ordinary 
partnership  and  a  corporation.  Birch 
V.  Cropper,  L.  R.  14  App.  Cas.  525 
(1889),  (reversing  lie  Bridgewater 
Nav.  Co.,  L.  R.  39  Ch.  D.  1),  refusing 
to  apply  the  analogy  and  saying  that 
to  apply  it  would  in  the  case  before 
it  "work  inequality  and  injustice 
and  not  equity." 

A  trading  corporation  is  governed 
by  the  ordinary  rules  of  partnership, 
except  so  far  as  special  conditions 
may  be  inserted  into  their  constitu- 
tion by  the  legislature  or  by  their 
own  articles  of  associatioru  Oakes  v. 
Turquand,  L.  R.  2  H.  L.  325  (1867),  as 
referred  to  in  "Whiting  v.  Hovey,  13 
Out.  App.  7  (1886). 

In  speaking  of  the  fact  that  decis- 
ions concerning  municipal  corpora- 
tions and  the  powers  of  their  officers 
are  not  at  all  applicable  to  private 
corporations,  Ruger,  C.  J.,  in  Wallace 
V.  Walsh,  135  N.  Y.  26,  36  (1890),  said: 
"It  is  manifest  that  no  analogy  ex- 
ists between  the  action  of  a  body  of 
men  invested  with  the  exercise  of 
political  power  under  special  condi- 
tions and  the  action  of  the  trustees 
of  a  private  corporation  in  the  con- 
duct of  its  ordinary  business  opera- 
tions. The  one  relates  to  the  execu- 
tion of  powers  and  the  other  to  the 
performance  of  duties  and  the  en- 
joyment of  privileges.  The  one  is 
controlled  by  the  principles  govern- 
ing the  relations  of  principal  and 
agent,  and  the  other  to  the  general 
rules  regulating  the  consequences 
following  a  neglect  or  disobedience 


of  the  requirements  of  statutes  affect- 
ing private  relations.  In  the  one  case 
the  question  as  to  whaA  is  a  good  ex- 
ecution of  a  power  is  involved,  and 
in  the  other  as  to  what  may  be  con- 
sidered an  adequate  performance  of 
a  duty.  These  questions  are  mani- 
festly controlled  by  different  rules, 
and  that  ■which  is  required  in  one  is 
not  an  authority  for  the  requirements 
of  the  other.'" 

2  There  are  certain  advantages 
which  a  corporation  presents  as  com- 
pared with  a  copartnership. 

In  large  enterprises  the  partner- 
ship has  been  found  to  be  clumsy, 
dangerous  and  insufficient.  If  un- 
successful it  brings  ruin  upon  all  of 
its  members,  because  each  partner  is 
liable  absolutely  for  all  debts.  Any 
member  may  bind  the  firm  by  his 
contract  and  each  one  has  an  equal 
voice  in  deciding  its  policy.  Its  cap- 
ital and  credit,  and  consequently  its 
amount  of  business,  are  limited  nec- 
essarily by  the  capital  and  credit  of  • 
a  very  few  men  —  the  members  them- 
selves. !She  death  of  a  member  or 
the  transfer  of  his  interest  dissolves 
the  firm.  Any  member  may  arbi- 
trarily cause  a  dissolution  at  any 
time,  and  the  insolvency  of  a  mem- 
ber renders  the  partnership  property 
subject  to  levy  of  execution  for  his 
debt.  Upon  the  death  of  a  partner 
the  surviving  partners  have  the  sole 
charge  of  winding  up  the  business, 
and  the  executor  of  the  deceased  part- 
ner is  not  allowed  to  come  in.  A  part- 
ner may  withdraw  his  money  only  at 
a  sacrifice,  or  by  long  and  expensive 
proceedings.  He  cannot  conveniently 
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•  A  corporation  is  an  entity,  an  existence,  irrespective  of  the 
persons  who  own  all  its  stock.  The  fact  that  one  person  owns 
aU  the  stock  does  not  make  him  and  the  corporation  one  and 
the  same  person.^  Although  one  railroad  corporation  owns  all 
the  stock  of  another  railroad  corporation,  yet  the  separate  ex- 
istence of  the  two  corporations  continues  and  they  are  not 
thereby  merged.^ 


sell  his  interest  or  borrow  money 
upon  it.  New  partners  cannot  read- 
ily or  safely  be  admitted. 

The  partnership  is  restricted  in  its 
capital,  dangerous  in  its  liabilities, 
narrow  in  its  exclusion  of  new  mem- 
bers, too  free  in  its  mode  of  making 
contracts,  and  too  contracted  in  its 
opportunities  for  withdrawal  It  is 
becoming  obsolete  as  a  mode  of  doing 
business  on  a  large  scale.      / 

In  a  corporation  all  this  is  changed. 
The  members  are  not  liable  for  the 
debts.  The  amount  already  invested 
may  be  lost,  but  the  private  fortunes 
of  the  stockholders  are  not  involved. 
The  business  is  done  and  contracts 
made  not  by  all,  but  by  a  select  few, 
called  directors.  A  large  capital  is 
created  by  the  union  of  funds  from 
many  sources.  A  person  may  safely 
invest  in  many  enterprises  and  yet 
not  take  part  in  the  management  nor 
watch  the  biisiness  of  any  one  of 
them.  The  leading  spirit  in  an  en- 
terprise may  hold  a  majority  of  the 
stock  and  may  admit  associates,  em- 
ployees or  strangers  as  holders  of  a 
minority  of  the  stock,  and  yet  he  will 
retain  the  management  as  though  he 
were  the  single  owner  of  the  concern. 
Persons  may  easily  buy  into  or  retire 
from  the  enterprise.  Dissolution  is 
not  brought  about  by  the  death  or 
withdrawal  or  dissatisfaction  of  a 
stockholder.  The  insolvency  of  a 
stockholder  does  not  affect  the  busi- 
ness of  the  corporation.  Upon  the 
death  of  a  stockholder  his  executor 
votes  his  stock  and  has  a  voice  in  the 
continuation  of  the  business.  A  stock- 


holder mcy  sell  or  pledge  his  interest 
readily  and  intelligibly  by  reason  of 
the  reports,  dividends  and  market 
quotations  of  his  stock.  The  corpo- 
ration is  a  protection  in  that  the  lia- 
bility is  limited;  it  is  capable  in  that 
it  renders  possible  the  collection  of  a 
great  capital;  it  is  efficient  because 
the  directors  and  they  alone  govern 
its  policy  and  its  contracts;  and  it  is 
convenient  because  it  is  easy  to  sell 
or  buy  or  pledge  or  bequeath  one's 
interest  in  the  concern. 

The  advantages  of  incorporation 
are  set  forth  in  the  Law  Quarterly 
Review  for  April,  1895  (p.  185),  as  fol- 
lows: "  Incorporation  secures  first  of 
all  the  benefit  of  limited  liability.  It 
further  preserves  the  continuity  of 
the  partnership  unaffected  by  the 
death,  limacy  or  bankruptcy  of  the 
members  or  by  other  contingencies. 
It  minimizes  the  dangers  of  a  dis- 
honest partner  by  restricting  the 
agency  of  the  directors  in  articles  of 
which  all  persons  dealing  with  the 
company  have  constructive  notice. 
It  facilitates  dealing  with  the  shares 
of  the  partners  by  sale,  mortgage  or 
settlement.  It  affords  greater  facili- 
ties for  borrowing,  more  particularly 
for  raising  money  on  debentures.  A 
shareholder  who  lends  money  to  the 
company  is  not  at  the  disadvantage 
of  being  postponed  to  other  creditors 
as  an  ordinary  partner  is  who  lends 
to  the  firm." 

i§709,  Mi/m. 

2  Quoted  and  approved  in  Exchange 
Bank  v.  Macon,  etc.  Co.,  97  Ga.  1 
(1895).    See,  also,  §  663,  infra. 
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]S'ot  only  is  tlie  identity  of  the  corporation  preserved  as  dis- 
tinct from  its  stockholders,  but  it  is  also  distinct  from  its  pro- 
moters, incorporators  and  antecedents.  It  is  not  liable  on  the 
contracts  and  obligations  of  its  promoters.^  Nor  is  it  liable  for 
the  debts  of  a  prior  corporation  to  whose  property  it  succeeds 
by  foreclosure  sale.^  Where  a  partnership  or  a  corporation  is 
merged  into  another  corporation,  the  creditors  of  the  former 
may  pursue  the  property,  but  they  cannot  hold  the  latter  cor- 
poration liable  for  the  debt,'  unless  the  latter  took  Avith  such 
notice  that  it  may  be  held  to  account.* 

But  there  are  occasions  where  the  courts  will  ignore  the  cor- 
porate existence  and  will  hold  that  its  acts  are  the  acts  of  its 
stockholders  and  vice  versa  the  same  as  in  a  partnership.  Thus, 
where  an  individual  organizes  a  corporation  to  violate  a  con- 
tract which  he  himself  would  not  be  allowed  to  violate,  the 
■court  will  enjoin  the  corporation  as  though  it  were  the  person 
himself.'  So,  also,  where  a  director  causes  the  corporation  to 
give  a  valuable  contract  to  a  corporation  in  which  he  is  se- 
cretly interested,  this  may  be  the  same  as  though  he  were 
interested  in  a  firm  which  received  that  contract.^  Property 
acquired  by  and  in  the  name  of  a  "  dummy  "  corporation  may 
be  held  to  be  subject  to  a  mortgage  executed  by  the  owner  of 
such  "  dummy  "  corporation.''  A  contract  between  three  local 
companies  by  which  one  runs  over  the  tracks  of  another  for  a 
consideration  paid  to  the  third  is  legal  as  to  the  second  corpo- 
ration where  such  second  corporation  is  a  mere  dummy  of  the 
third  corporation  and  the  earnings  of  both  corporations  went 
together."  A  corporation  may  be  held  liable  for  the  fraud  of 
its  board  of  directors  against  another  corporation  which  the 
same  board  controlled.'  The  New.  York  court  of  appeals  have 
said:  "We  have  of  late  refused  to  be  always  and  utterly 
trammeled  by  the  logic  derived  from  corporate  existence  where 
it  only  serves  to  distort  or  hide  the  truth."  " 

This  same  principle  applies  to  trade  combinations  of  corpo- 

1  See  §  707,  tw/ra.  s-g-nior)  Pac.  E'y  v.  Chicago,  etc. 

2  See  §  890,  infra.  R'y,  163  U.  S.  564,  592  (1896). 

3  See  §  673,  infra,  and  ch.  IL  9  Fitzgerald  v.  Fitzgerald,  etc.  Co., 
<  See  §  673,  infra.  41  Neb.  374  (1894). 

5  See  ch.  XXXIZ,  infra.  ic  Anthony   v.   AmericEm    Glucose 

■«  Id.  Co.,  146  N.  Y.  407  (1895),  holding  that, 

'  See  §  857.  where  one  corporation  sells  out  to 
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rations  called  "  Trusts."  ^  The  corporate  existence  will  be  dis- 
regarded and  the  acts  and  contracts  of  the  persons  holding  all 
the  stock  "will  be  considered  the  acts  and  contracts  of  the  cor- 
poration itself,  where  the  effect  is  the  same  as  though  the  cor- 
poration had  acted  or  contracted  as  a  corporation.  Hence, 
where  aU  the  stock  is  combined  with  aU  the  stock  of  other 
companies  in  order  to  form  a  combination  which  is  illegal,  the 
state  wiU  forfeit  the  charter  of  the  corporation,  although  tech- 
nically it  is  not  a  party  to  the  agreement.^ 

It  was  held  by  the  lower  courts  in  England  that  where  a 
merchant  incorporates  a  company  to  take  over  the  business,  he 
being  practically  the  only  stockholder,  he  is  liable  personally 
for  all  the  corporate  debts,  on  the  theory  that  the  corporation 
was  a  fraud  or  a  mere  "  dummy."  The  House  of  Lords,  how- 
ever, very  properly  reversed  this  decision.' 

§  1.  Classes  of  corporations,  and  the  class  considered  herein. — 
For  the  better  understanding  of  the  law  of  corporations,  and 
for  the  treatment  of  special  branches  of  that  law,  the  early 
writers,  like  Kyd,  Blackstone,  Kent,  Angell  and  Ames,  and 
many  subsequent  authors,  subdivided  corporations  into  distinct 
classes.  These  subdivisions  have  been  made  on  various  prin- 
ciples of  classification.  "When  divided  with  respect  to  the  mem- 
bers of  corporations  they  are  aggregate  and  sole.  As  regards 
their  functions  they  are  public,  such  as  cities  and  towns; 
quasi-public,  such  as  counties  and  school  districts ;  and  private ; 
and  again  private  corporations  are  divided  into  ecclesiastical 
and  lay ;  and  still  further,  lay  corporations  are  divided  into 
eleemosynary  or  charitable,  and  civil,  the  latter  of  which  in- 
clude aU  private  corporations  that  are  created  for  temporal 
pm'poses,  such  as  banking,  insurance,  trading,  railroad,  manu- 
facturing, turnpike,  bridge  and  canal  corporations,  and  certain 

another  for  stock  of  tlie  latter,  a  Munkittrick  v.  Ferryman,  74  L.  T. 

stockholder  in  the  former  may  sue  Eep.  149  (1896),  where  the  court  held 

the  purchasing  corporation  for  his  that  two  partners  might  incorporate 

part  of  such  stock,  it  not  having  and  that  they  would  not  thereafter 

been  delivered.  be  personally  liable  on  the  contracts 

1  See  ch.  XXIX,  infra.  of  the  company.    The  court,  how- 

2  Id. ;  also.  State  v.  Standard  OU  ever,  intimated  that  if  both  of  the 
Co.,  49  Ohio  St.  137  (1892).  partners   and  the  corporation   had 

3  Salomon   v.    Salomon,   etc.    Co.,  been  before  the  court  a  different  con- 
[1897],  A.  C.  22,  reversing  Broderip  v.  elusion  might  have  been  reached' 
Salomon,  [1895J  3  Ch,  333.    See  also 
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educational  institutions.  The  tendency  of  the  times,  however, 
is  to  hold  that  railroads  are  more  than  private  corporations. 
The  latest  opinion  is  that  they  are  public  corporations.^ 

A  domestic  corporation  is  one  that  has  been  organized  under 
the  laws  of  the  state  referred  to.  A  foreign  corporation  is  one 
that  has  been  organized  under  the  laws  of  another  state  or  of 
a  foreign  government.  An  alien  corporation  is  one  that  has 
been  organized  under  the  laws  of  a  foreign  government.^         ' 

At  an  early  day  private  corporations  for  business  purposes 
were  few  in  number  and  of  little  importance  in  the  law.  Chan- 
cellor Bland,  of  Maryland,  believed  that  no  instance  of  such  a 
corporation  in  the  colonial  times  of  America  could  be  found.*^^ 
Judge  Baldwin,  of  Connecticut,  however,  calls  attention  to  the 


iTJnited  States  v.  Trans-Missouri 
Freight  Assoc,  166  U.  S.  390,  331 
(1897),  where  the  court  say:  "It  can- 
not be  disputed  that  a  railroad  is  a 
public  corporation,  and  its  business 
pertains  to  and  greatly  affects  the  pub- 
lic, and  that  it  is  of  a  public  nature." 
Concerning  the  question  of  whether 
a  railroad  company  is  a  private  cor- 
poration, the  court  said  in  Pierce  v. 
Commonwealth,  104  Pa.  St.  155  (1883) : 
'•  Raih'oad  and  canal  companies  are 
private  corporations.  This  we  have 
decided  in  point  twice  within  the 
last  two  years;  once  in  the  case  of 
Timlow  V.  Philadelphia,  etc.  E.  R.,  99 
Pa.  St.  384  (1883),  and  agaia  in  the 
case  of  Pittsburgh,  etc.  R.  E.  v.  Bruce, 
103  Pa.  St.  33  (1883).  ...  So  in  the 
case  of  Presbyterian  Soc.  v.  Auburn, 
etc.  E.  E.,  3  HiU,  567  (1843),  it  is  said 
that  a  railroad  company  is  not  pub- 
lic nor  does  it  stand  in  the  place  of 
the  public;  it  is  but  a  private  corpo- 
ration over  whose  rails  the  public 
may  travel  if  they  choose  to  ride  in 
its  cars.  Indeed,  we  regard  it  as  a 
misnomer  to  attach  even  the  name 
'quasi-public  corporation '  to  a  rail- 
road company,  for  it  has  none  of  the 
features  of  such  corporations,  if  we 
except  its  qualified  right  of  eminent 
domain,  and  this  it  has  because  of 
the  right  reserved  to  the  public  to 


use  its  way  for  travel  and  transpor- 
tation. Its  officers  are  not  public  offi- 
cers, and  its  business  transactions  are 
as  private  as  those  of  a  banking- 
house.  Its  road  may  be  called  a 
quasi-public  highway,  but  the  com- 
pany itself  is  a  private  corporation 
and  nothing  more."  To  same  effect, 
see  Black  v.  Delaware,  etc.  Co.,  34  N> 
J.  Eq.  455, 469  (1873).  That  a  railroad 
is  a  quasi-public  corporation,  see 
Chicago,  etc.  E'y  v.  Wabash,  etc.  E'y, 
61  Fed.  Eep.  993  (1894).  See  also 
§  891,  infra,  and  the  varioiis  sections 
of  ch.  LV. 

A  mining  and  manufacturing  cor- 
poration is  a  private  corporation. 
Wolfe  V.  Underwood,  91  Ala.  533 
(1891). 

A  cemetery  corporation  is  a  private 
corporation.  Pokrok,  etc.  Co.  v.  Ziz- 
kovsky,  43  Neb.  64  (1894).  See  the 
various  sections  of  ch.  LV,  infra,  on 
this  subject. 

2  An  English  corporation  is  an  alien 
corporation.  Eureka,  etc.  Co.  v.  Eich- 
mond,  etc.  Co.,  3  Fed.  Eep.  839  (1880). 

The  residence  of  a  corporation  is. 
the  town  or  city  specified  in  its  arti- 
cles of  incorporation.  Rossie  Iron 
Works.  V.  Westbrook,  59  Hun,  345 
(1891). 

3McKim  V.  Odom,  3  Bland,  Ch. 
(Md.)  407,  418  (1839).     For  a  list  of 
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fact  that  the  "  JSTew  London  Society  for  Trade  and  Commerce 
United"  was  incorporated  by  the  Colony  of  Connecticut  in 
1731,  and  that  it  not  only  had  a  capital  stock  but  issued  circu- 
lating bills  as  currency.  It  is  true,  however,  that  during  the 
eighteenth  century  private  corporations  for  profit  were  of  small 
consequence.  But  the  past  seventy-five  years  have  completely 
reversed  the  relative  importance  of  the  different  classes  of  cor- 
porations, and,  at  the  present  time,  private  corporations  for 
business  purposes  have  completely  overshadowed  aU  other 
kinds. 

"With  this  change  there  is  a  decided  tendency  to  re-classify 
the  subject,  and  the  modern  treatises  on  corporation  law  have 
recognized  the  fact  that  old  classifications  are  to  be  disregarded, 
and  that  corporations  are  to  be  divided  into  joint-stock  cor- 
porations, or  those  having  a  capital  stock,  and  corporations 
without  a  capital  stock.  Indeed,  the  modern  text-books  on 
corporations  treat  very  little  of  the  older  classes  of  corporations 
and  the  principles  which  govern  them,  but  fully  and  explicitly 
of  corporations  having  a  capital  stock. 

This  change  is  due  largely  to  the  remarkable  growth  of  the 
law  regulating  the  one  prominent  difference  between  the  two 
classes.  That  feature  is  that  corporations  with  a  capital  stock 
have  stock  and  stoclcholders,  while  corporations  without  a  cap- 
ital stock  have  none,  and  are  governed  largely  by  principles 
of  law  that  have  changed  little  since  the  days  of  Blackstone, 
Kyd  and  Kent.  It  is  with  this  feature  of  modern  corpora- 
tions, that  of  stock  and  stockholders,  as  distinguished  from  the 
characteristics  of  the  early  corporations,  which  have  sunk  into 
comparative  unimportance,^  that  the  present  work  is  concerned. 

§  8.  Corporations  having  a  capital  stock  —  Definition  of  cap- 
ital stoclc. —  The  questions  which  arise  in  connection  with  cor- 

the  first  incorporated  business  com-  might  resume  the  payment  of  divi- 
panies  in  America,  see  Harvard  Law    dends. 

Beview,  Nov.  1888,  p.  165.  i  The  subject  of  municipal  corpo- 

l  In  the  case  of  McKean  v.  Biddle,  37  rations  would  seem  to  form  an  excep- 
AtL  Eep.  528  (Pa.,  1897),  it  appears  tion  to  this  statement  were  it  not 
that  a  mutual  iusurance  company  that  the  great  and  deservedly  suc- 
had  not  paid  dividends  for  one  him-  cessful  work  of  Judge  DiUon  on 
dred  and  thirty  years,  but  had  grad-  Municipal  Corporations  has  clearly 
uaUy  accumulated  a  surplus  of  over  stated,  and  thereby  settled,  most  of 
$4j000,000.    The  court  held  that  it    the  difficult  subjects  connected  with 

that  branch  of  the  law. 
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porations  having  a  capital  stock  may  be  divided  into  two 
groups.  The  first  includes  those  principles  of  law  which  affect 
all  corporations,  whether  they  have  a  capital  stock  or  not.  Of 
such  a  kind  are  the  old  questions  of  how  a  corporation  shall 
contract ;  whether  a  seal  be  necessary ;  whether  and  how  it 
may  act  through  an  agent ;  the  right  to  sue  and  be  sued  in 
.various  courts ;  and  to  hold  and  dispose  of  property.  These 
■questions,  capacities  and  incidents,  for  the  most  part,  have  be- 
■come  so  well  settled  as  to  give  rise  to  comparatively  little  liti- 
gation at  the  present  day. 

On  the  other  hand,  it  is  believed  that  the  modern  law  of 
■corporations,  as  regards  its  litigated  questions,  its  unsettled 
principles,  its  new  problems  and  its  rapidly  crystallizing  results, 
is  the  law  of  stock  and  stockholders.  This  law  involves  the 
issue  of  stock  and  the  rights,  duties,  liabilities  and  miscellane- 
•ous  incidents  of  stockholdership.  Indeed,  it  may  be  said  that 
the  law  of  stock  and  stockholders  is  the  proper  standpoint 
from  which  to  treat  of  general  corporation  law.  It  is  upon 
this  theory  that  this  work  has  been  written. 

Capital  stock  is  the  sum  fixed  by  the  corporate  charter  as 
the  amount  paid  in  or  to  be  paid  in  by  the  stockholders  for  th© 
prosecution  of  the  business  of  the  corporation  and  for  the  ben- 
efit of  corporate  creditors.^  The  capital  stock  is  to  be  clearly 
■distinguished  from  the  amount  of  property  possessed  by  the 

1  Quoted  and  approved  in  Ameri-  basis  for  the  business  or  enterprise  for 
cdn,  etc.  Co.  ■;;.  State  Board,  56  N.  J.  which  the  corporation  or  association 
L.  389  (1894);  Tradesman  Pub.  Co.  v.  was  formed; "  Jones  u  Davis,  35  O.  St. 
€ar  Wheel  Co.,  95  Tenn.  634  (1895),  and  474,  476  (1880);  Railway  Co.  v.  Fur- 
in  Commercial  F.  Ins.  Co.  v.  Board  of  naoe  Co.,  49  O.  St.  102  (1892);  Burrall 
Revenue,  99  Ala.  1  (1892).  For  vari-  v.  Bushwick  R.  R.,  75  N.  Y.  311  (1878), 
■ous  definitions  see  Barry  v.  Mer-  where  Folger,  J.,  defines  it  as  "that 
chants'  Ex.  Co.,  1  Sandf.  Ch.  280,  305  money  or  property  which  is  put  into 
'(1844) ;  Christensen  v.  Eno,  106  N.  Y.  a  single  corporate  fund  by  those  who, 
97,  100  (1887);  Hightower  v.  Thorn-  by  subscription  therefor,  become 
ton,  8  Ga.  486,500(1850);  Hannibal,  members  of  the  corporate  body;" 
■etc.  R.  R.  V.  Shacklett,  30  Mo.  550, 558  Williams  v.  Western  Union  Tel.  Co., 
■(I860);  St.  Louis, etc.  R. R.  v.  Loftin,  30  93  N.  Y.  163,  188  (1883),  where  Earl, 
Ark.  693,  709  (1875);  Bent  v.  Hart,  10  J.,  tersely  says  it  is  "the  property  of 
Mo.  App.  143,  146  (1881);  Mutual  Ins.  the  corporation  contributed  by  its 
'Co.  I'.  Erie  County,  4  N.  Y.  443  (1851);  stockholders  or  otherwise  obtained 
Bailey  v.  Clark,  31  WaU.  384  (1874),  by  it,  to  the  extent  required  by  its 
where  Field,  J.,  says  "it  applies  only  charter;  "  Sanger  v.  Upton,  91  U.  S. 
to  the  property  or  means  contributed  56,  60  (1875);  State  v.  Morristown 
by  the  stockholders  as  i  the  fund  or  Fire  Assoc,  33  N.  J.  L.  195  (1851); 
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corporation.  Occasionally  it  happens  that,  under  the  terms  of 
statutes  relating  to  taxation  which  have  been  drawn  without 
regard  to  the  technical  meaning  of  words,  the  courts  wiU  con- 
strue the  capital  stock  to  mean  all  the  actual  property  of  the 
corporation.^  But  this  is  for  the  purpose  of  carrying  out  the 
intent  of  the  statute,  and  is  not  the  real  meaning  of  the  term. 
At  common  law  the  capital  stock  does  not  vary,  but  remains 
fixed,  although  the  actual  property  of  the  corporation  may 
fluctuate  widely  in  value  and  may  be  diminished  by  losses  or 
increased  by  gains.  The  term  "  stock  "  ^  has  been  used  at  times 
to  indicate  the  same  thing  as  capital  stock.     Generally,  how- 


State  V.  Cheraw,  etc.  R.  R.,  16  S.  C. 
534  (1881).  "The  capital  of  a  corpo- 
ration is  the  property  or  means  which 
the  corporation  owns,  and  it  may 
vary  in  amount,  while  the  capital 
stock  is  fixed,  and  represents  the  in- 
terests of  the  stockholders, ,  and  is 
their  property. ''  Wells  v.  Green  Bay, 
etc.  Co.,  90  Wis.  443  (1895).  A  sav- 
ings bank  corporation  may  be  formed 
without  any  capital  stock,  the  profits 
going  to  depositors.  Huntington  v. 
Savings  Bank,  96  U,  S.  388  (1877). 
Such  is  the  statute  law  of  New  York. 

For  a  definition  of  capital  stock, 
see  People  v.  Coleman,  136  N.  Y.  433 
(1891). 

"  Capital  stock  of  a  corporation  is 
a  different  thing  from  shares  of  stock. 
Lycoming  Co.  v.  Gamble,  47  Pa.  St. 
106, 110  (1864).  The  capital  stock  rep- 
resents the  property  and  assets  of 
the  company,  which  may  consist  in 
whole  or  in  part  of  real  estate.  The 
certificates  or  shares  of  stock  are  the 
evidence  of  an  interest  which  the 
holder  has  in  the  corporation,  and  it 
is  well  settled  that  this  interest  is 
personal  property."  Wilkes  Barre, 
etc.  Bank  v.  Wilkes  Barre,  148  Pa.  St. 
601  (1893). 

Where  the  charter  gives  power  to 
borrow,  not  exceeding  one-half  of  the 
capital  stock,  capital  stock  means 
the  paid-in  capital  stock  and  not  the 
capital  stock  as  stated  in  the  charter. 


Commonwealth  v.  Lehigh  Avenue 
E'y.  129  Pa.  St.  405  (1889). 

1  Quoted  and  approved  in  Hender- 
son Bridge  Co.  v.  Commonwealth,  99 
Ky.  633  (1895);  Ohio,  etc.  R.  E.  v. 
Weber,  96  111.  443  (1880) ;  Philadelphia 
V.  Ridge  Ave.,  etc.  E'y,  103  Pa.  St. 
190  (1883);  Security  Co.  v.  Hartford, 
61  Conn.  89  (1891).  In  New  York  the 
words  "  capital  stock  "  as  used  in  the 
tax  laws  is  construed  to  mean,  act- 
ual property  and  not  sliare  capital 
People  V.  Coleman,  136  N.  Y.  433  (1891) ; 
People  V.  Wemple,  150  N.  Y.  46,  50 
(1896). 

2  Burr  V.  Wilcox,  23  N.  Y.  551,  556 
(1860) ;  People  v.  Tax  Commissioners, 
etc.,  38  N.  Y.  192,  220  (1861);  Bailey 
V.  Eailroad  Co.,  33  WalL  604,  637 
(1874).  Formerly  government  bonds 
were  called  "  stock,"  both  in  England 
and  in  this  country.  People  v.  Tax 
Commissioners,  3  Black,  620  (1862); 
Weston  V.  Charleston,  3  Pet.  449 
(1829) ;  Cavanagh,  Law  of  Money  Ser 
ourities  (2d  ed.),  488-494.  This  use 
of  the  term  still  prevails  in  England, 
but  is  generally  obsolete  in  this 
country,  although  the  securities  of 
the  city  of  New  York  are  stiU  called 
"stock." 

In  tax  statutes,  "stock"  may  bo 
defined  to  mean  shares  of  stock. 
Lockport  V.  Weston,  61  Conn.  211 
(1891). 
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ever,  it  means  shares  of  stock,  and  in  this  sense  it  is  nsed  in 
this  treatise.  "Where  a  stock  corporation  has  received  no  stock 
subscription  and  issued  no  stock  it  cannot  maintain  a  suit.^ 

§  9.  Is  the  capital  stock  a  trust  fund  for  the  'benefit  of  corpo- 
rate creditors?  —  In  182i  Mr  Justice  Story,  in  a  celebrated  case,^ 
originated  and  announced  the  doctrine  that  the  capital  stock 
of  a  corporation  is  a  trust  fund,  so  far  as  corporate  creditors  are 
concerned,  and  should  be  protected  and  administered  as  a  trust 
fund  by  courts  of  equity.  This  doctrine  was  supposed  to  have 
been  adopted  by  the  supreme  court  of  the  United  States,^  and 
by  the  courts  of  nearly  every  state  of  the  Union.  On  this  doc- 
triae  rest  the  decisions  that  unpaid  subscriptions  for  stock  can- 
not be  evaded  by  release,  cancellation  or  fraudulent  transfer ;  * 
that  the  holders  of  "  -watered  "  stock  issued  for  cash  at  less  than 
par  or  issued  fraudulently  for  property  are  liable  to  corporate 
creditors ;  *  that  dividends  paid  from  the  capital  stock  may  be 
recovered  back ;  *  and  that  a  corporation  cannot  use  its  capital 
stock  to  purchase  outstanding  shares  of  its  capital  stock.' 

In  1893,  however,  the  supreme  court  of  the  United  States 
passed  again  upon  this  theory  of  the  capital  stock  beirig  a  trust 
fund,  and  decided  that  whatever  of  trust  thereis,  it  is  rather  a 
trust  in  the  administration  after  possession  by  the  court  than 
a  trust  attaching  to  the  property  itself.^     This  conclusion 

1  Aspen,  etc.  Co.  v.  Aspen,  5  Colo,  with  the  property  of  a  corporation, 
App.  13  (1894).  the  corporation  is  an  entity,  distinct 

2  Wood  V.  Dummer,  3  Mason,  308  from  its  stockholders  as  from  its 
(1824);  S.  C,  30  Fed.  Gas.  435.  creditors.    Solvent,  it  holds  its  prop- 

'  Sawyer  v.  Hoag,  17  WalL  610,  620  erty  as  any  individual  holds  his,  free 

(1873).  from  the  touch  of  a  creditor  who  has 

^See  §§  199,  353,  263,  infra,  acquired  no  lien;  free  also  from  the 

5  See  §§  42,  46,  infra,  touch  of  a  stockholder  who,  though 

*  See  §  548,  m/ro.  equitably  interested  in,  has  no  legal 

">  See  §  313.  right  to,  the  property.   Becoming  in- 

8 The  court  said:  "While  it  is  true  solvent,  the  equitable  interest  of  the 

langua,ge  has  been  frequently  used  stockholders  in  the  property,  together 

to  the  effect  that  the  assets  of  a  cor-  with  their  conditional  liability  to  the 

poration  are  a  trust  fund  held  by  a  creditors,  places  the  property  in  a 

corporation  for  the  benefit  of  credit-  condition  of  trust,  first,  for  the  cred- 

ors,  this  has  not  been  to  convey  the  itors,  and  then  for  the  stockholders. 

idea  that  there  is  a  direct  and  express  Whatever  of  trust  there  is  arises  from 

trust  attached  to  the  property.  .  .  .  the  peculiar  and  diverse  equitable 

In  other  words,  and  that  is  the  idea  rights  of  the  stockholders  as  against 

which  underlies  all  these  expressions  the  corporation  in.  its  property  and 

in  reference  to  'trust '  in  connection  their  conditional  liability  to  its  cred- 
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does  not  change  the  law  as  to  subscriptions,  "  watered  stock,"' 
dividends  and  purchases  of  stock,  as  mentioned  above.  It 
changes  only  the  theory  or  reasoning  upon  which  that  law  is 
based.  In  this  respect  the  supreme  court  is  in  harmony  with 
the  English  decisions.  The  trust-fund  theory  does  not  exist  in 
England.  It  is  purely  an  American  doctrine.  The  fact  is  that 
the  trust-fund  theory  has  beclouded  rather  than  clarified  the 
subject.  For  instance,  on  account  of  this  theory  some  of  the 
courts  have  fallen  into  error  and  held  that  when  a  corporation 
is  insolvent  it  cannot  prefer  one  creditor  as  against  another.. 
The  trust-fund  theory  may  well  be  superseded  by  the  fact  that 
the  capital  stock  of  a  corporation  is  like  the  capital  of  a  busi- 
ness man,  and  that  just  as  he  cannot,  as  against  his  creditors^ 
give  it  away  or  forgive  the  debts  of  those  who  owe  him,  so  a 
corporation  cannot,  as  against  its  creditors,  release  subscrip- 
tions, give  away  its  assets  to  its  stockholders  by  way  of  divi- 
dends, or  buy  its  own  stock  with  funds  which,  upon  insolvency, 
belong  to  its  creditors  instead  of  its  stockholders. 

§  10.  Definitions  of  corporator,  siibscriber,  sharelioMer, 
stockholder  and  officer. —  A  corporator  is  one  of  those  to  whom 
a  charter  is  granted,  or  of  those  who  file  a  certificate  of  incor- 
poration under  a  general  incorporating  statute.^  A  subscriber 
is  one  who  has  agreed  to  take  stock  from  the  corporation  on 

itors.    It  is  rather  a  trust  in  the  ad-  soritaers.    See  Densmore  Oil  Co.  v. 

ministration  of  the  assets  after  pes-  Densmore,  64  Pa.  St.  43,  54  (1870). 
session  by  a  court  of  equity  than  a       It  has  frequently  been  held  that 

trust  attaching  to  the  property,  as  where  a  statute  authorizes  persons  to 

such,  for  the  direct  benefit  of  either  form  a  corporation,  although  the  stat- 

creditor  or  stockholder."    Hollins  v.  ute  does  not,  in  express  terms,  say 

Brierfield,  etc.  Co.,  150  IT.  S.  371,  381,  that  they  must  be.  of  full  age,  yet  it 

388  (1893).    To  the  same  eiiect,  see  is  implied  that  they  shall  be  of  full 

O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala.  age.    Re  Globe,  etc.  Assoc.,  63  Hun, 

205,  327  (1894);  Hospes  v.  Northwest-  263  (1892).    Cf.  Be  Laxon,  [1893J 1  Oh. 

ern,  etc.  Co.,  48  Minn.  194  (1893).  210  (1892). 

1  Chase  u.  Lord,  77  N.  Y.  1,11  (1879),        A  married  woman  is  not  at  com- 

the  coiirt  saying:  "  Corporators  exist  mon  law  qualified  to  act  as  an  incor- 

before  stockholders,  and  do  not  exist  porator  nor  as  treasurer,    9  Ey.  & 

with     them.    When     stockholders  Corp.  L.  J.  197. 

come  in,  corporators  cease  to  be."        A  corporation  is  legally  organized 

Cf.   Re  Lady  Bryan,  1    Sawy.  349  although  the  incorporators  are  not 

(1870);  S.   C,  14  Fed.  Cas.   936.    In  shareholders  as  required  by  statute. 

Pennsylvania,  under  a  peculiar  stat-  Welch  v.  Importers',  eta  Bank,  123' 

ute,  it  has  been  held  that  the  incor-  N.  Y.  177  (1890). 
porators  thereof  need  not  be  sub- 
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the  original  issue  of  such  stock.^  A  shareholder  in  this  country 
means  the  same  thing  as  a  stockholder,  and  the  terms  are  used 
interchangeably  to  indicate  one  who  owns  stock  in  a  corpora- 
tion and  has  been  accepted  as  a  stockholder  by  the  corporation.* 
A  stockholder  does  not  stand  in  the  attitude  of  a  partner  to- 
wards the  corporation.  A  director  is  an  "  oflficer,"  and  a  paying 
teller  may  be  one  within  the  meaning  of  a  criminal  statute.' 

§  11.  Relation  of  stocldiolders  towards  the  corporation. — A 
corporation  may  contract  with  its  stockholders  to  the  same  ex- 
tent and  in  the  same  manner  that  it  may  with  any  other  per- 
sons.*  "Where  a  state  is  a  stockholder  in  a  railroad  corporation, 


iBusey  v.  Hooper,  35  Md.  15  (1871); 
Spear  u  Crawford,  14  Wend.  20,  33 
(1835).  In  the  Thames  Tunnel  Co.  v. 
Sheldon,  6  B.  &  C.  341  (1837),  the  word 
"  subscriber  "  is  elaborately  defined, 
and  it  is  held  to  mean  only  such  per- 
sons as  have  entered  into  an  express 
contract  to  take  up  a  certain  definite 
number  of  shares.  See  also  a  defini- 
tion at  some  length  by  Cooley,  J.,  in 
Peninsular  R'y  v.  Duncan,  38  Mich. 
130  (1873). 

Subscribers  are  stockholders,  al- 
though no  certificates  have  been 
issued  to  them  and  no  payments 
made.  McComb  v.  Barcelona,  etc. 
Assoc,  10  N.  Y.  Supp.  546  (1890). 

A  "  subscription  "  for  stock  is  dif- 
ferent from  a  "sale."  A  "subscrip- 
tion" applies  to  an  original  issue. 
Bates  V.  Great  Western  TeL  Co.,  134 
lU.  536  (1890). 

^  See  Eosevelt  v.  Brown,  11  N.  Y. 
148,  153  (1854);  State  v.  Ferris,  43 
Conn.  560  (1875);  Adderly  v.  Storm,  6 
HUl,  634  (1844);  Worrall  v.  Judson,  5 
]i3arb.  210  (1849).  Where  the  regis- 
tered holder  is  merely  a  nominal 
holder  he  will  not  be  entitled  to  spe- 
cial privileges,  such  as  free  admission 
to  a  place  of  amusement.  Academy 
of  Music's  Appeal,  108  Pa.  St.  510 
(1885). 

A  person  is  held  to  be  a  stock- 
holder, although  no  certificate  has 
been  issued  to  him.   See  §  193,  infra. 


Moreover,  he  may  be  held  to  be  a 
stockholder,  although  he  has  sold  and 
transferred  his  certificate  of  stock,  if 
such  transfer  has  not  been  recorded 
on  the  corporate  stock-book.  See  ch. 
XV,  infra. 

3  United  States  v.  Means,  43  Fed. 
Rep.  599  (1890). 

A  director  is  an  officer  under  a  stat- 
ute making  officers  liable  for  debts 
in  certain  cases.  Brand  v.  Godwin, 
8  N.  Y.  Supp.  339  (1890).  The  presi- 
dent and  directors  are  "officers" 
within  the  meaning  of  a  criminal 
statute.  Commonwealth  v.  Wyman, 
49  Mass.  247  (1844).  So,  also,  of  the 
treasurer.  Commonwealth  v.  Tuck- 
erman,  76  Mass.  173  (1857).'  In  cer- 
tain cases  an  "officer  "is  construed 
to  mean  merely  an  agent  and  not  a 
director.  So  held  in  regard  to  ap- 
pointing a  receiver  of  a  foreign  cor- 
poration. Moran  v.  Alvas,  etc.  Co., 
N.  Y.  Law  J.,  Dec.  5, 1891. 

*  Hartford,  etc.  E.  E.  v.  Kennedy, 
13  Conn.  499,  509  (1838);  Gordon  v. 
Preston,  1  Watts  (Pa.),  385  (1833) ;  Cen- 
tral E.  E.  V.  Claghorn,  1  Speers'  Eq. 
(S.  C.)  545,  563  (1844). 

Thus,  where  one  subscribed  for 
stock  and  paid  for  it  by  mortgages 
payable  at  times  mutually  agreed 
upon  between  the  parties,  "  this  was 
merely  a  mode  of  payment.  .  .  .  He 
stands  in  two  capacities:  one  as 
debtor   to   the   association,  one   as 
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its  rights  are  no  different  from  those  of  a  private  individual 
who  is  a  stockholder.^ 

A  stockholder,  as  a  creditor  of  the  corporation,  may  ohtain 
security  for  his  debt  in  exclusion  of  other  creditors.^ 

A  stockholder  has  no  legal  title  to  the  property  or  profits  of 
the  corporation  until  a  dividend  is  declared,  or  a  division  made 
on  the  dissolution  of  the  corporation.'  He  may  sue  the  corpo- 
ration or  be  sued  by  it,  both  at  law  and  in  equity.* 


stookliolder  in  it.  These  capacities 
are  independent  of  each  other."  Ely 
V.  Sprague,  1  Clarke,  Oh.  (N.  Y.)  351 
(1840);  Longley  v.  Longley  Stage  Co., 
23  Me.  39  (1843),  holding  that  where  a 
creditor  consented,  as  a  stockholder, 
to  the  reorganization  of  the  company 
which  had  become  indebted  to  him 
under  the  former  organization,  he 
had  not  thereby  forfeited  his  right 
to  recover  from  the  newly-organized 
corporation,  to  which  he  had  become 
a  subscriber;  American  Bank  v. 
Baker,  45  Mass.  164, 176  (1843),  hold- 
ing that  a  corporation  vote  to  com- 
promise certain  securities  to  the  detri- 
ment of  a  member  who  was  also  a 
creditor  could  not  be  regarded  as  con- 
sented to  by  him  in  his  absence. 

1  Southern  R'y  v.  North  Carolina 
E.  R,  81  Fed.  Rep.  595  (1897). 

SReichwald  v.  Commercial  Hotel 
Co.,  106  m  489  (1883).  See  also  §  692, 
■infra. 

3  Hyatt  V.  Allen,  56  N.  Y.  553  (1874) ; 
Jones  V.  Terre  Haute,  etc.  R.  R,  57 
N.  Y.  196  (1874);  Brundage  v.  Brun- 
dage,  1  Thomp.  &  C.  (N.  Y.)  83  (1873); 
Goodwin  v.  Hardy,  57  Me.  143  (1869); 
Minot  V.  Paine,  99  Mass.  101  (1868); 
Granger  v.  Bassett,  98  Mass.  463 
(1868);  Phelps  v.  Farmers',  etc.  Bank, 
26  ConiL  269  (1857);  Burroughs  v. 
North  Carolina  R.  R,  67  N.  C.  376 
(1872);  Curry  v.  Woodward,  44  Ala. 
305  (1870);  Lockhart  v.  Van  Alstyne, 
31  Mich.  76,  78  (1875).  See  also  ch. 
SXXII. 

*  Waring  v.  Cahawba  Co.,  2  Bay 


(S.  C),  109  (1797),  where  this  right  of 
a  stockholder  was  the  question  di- 
rectly in  litigation;  Rogers  v.  Danby 
Univ.  Soc,  19  Vt.  187  (1847);  Culbert- 
son  V.  Wabash  Nav.  Co.,  4  McLean, 
544;  S.  C,  6  Fed.  Cas.  944 (1849);  Peirce 
V.  Partridge,  44  Mass.  44  (1841);  Barn- 
stead  V.  Empire  Min.  Co.,  5  CaL  299 
(1855);  Ex  parte  Booker,  18  Aik.  338 
(1857);  Sanborn  v.  Lefferts,  58  N.  Y. 
179  (1874) ;  Cary  v.  Schoharie,  etc.  Co., 
3  Hun,  110  (1874);  Wausau,  etc.  Co.  v. 
Plumer,  35  Wis.  274  (1874);  Sawyer 
V.  Methodist  Ep.  Soc,  18  Vt.  405  (1846); 
Dunstan  v.  Imperial,  etc.  Co.,  3  B.  & 
Ad.  125  (1832);  Giflord  v.  New  Jersey, 
etc.  Co.,  10  N.  J.  Eq.  171  (1854);  Sam- 
uel V.  Holladay,  1  Woolw.  400,  418; 
S.  C,  31  Fed.  Cas.  306  (1869).  A  stock- 
holder may  collect  his  debt  the  same 
as  other  creditors.  Lang  v.  Dough- 
erty, 74  Tex.  226  (1889).  See  also 
O'Connor  v.  North  Truckee  Ditch  Co., 
17  Nev.  245  (1883).  A  grantor  of  land 
to  a  corporation  may  insist  on  his 
vendor's  lien  even  though  he  is  also 
a  stockholder.  Biggs  v.  Elliston  Dev. 
Co.,  93  Va.  404  (1896). 

A  stockholder  who  is  also  a  director 
may  nevertheless  sue  to  compel  liis 
corporation  to  abate  a  nuisance. 
Leonard  v.  Spencer,  108  N.  Y.  338 
(1888).  A  stockholder  may  sue  the 
corporation  for  an  injury  done  to 
him  by  the  company  by  reason  of  the 
acts  of  other  stockholders,  such  as 
diverting  the  water  from  an  irrigation 
canal.  O'Connor  v.  North  Truckee 
Ditch  Co.,  17  Nev.  245  (1883). 
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I'he  stockholder  is  not  liable  for  the  debts  of  the  corporation,^ 
except  so  far  as  his  subscription  price  is  unpaid,^  and  except 
where  a  statute  renders  him  liable.' 

The  admissions  or  declarations  of  stockholders  do  not  bind 
the  corporation;^  nor  do  the  admissions  of  one  stockholder 
bind  another  stockholder.' 

Notice  to  individual  stockholders  is  not  notice  to  the  corpo- 
ration, and  their  knowledge  of  facts  is  not  notice  of  those  facts 
to  the  corporation.*  Service  of  process  on  a  stockholder  is  not 
service  on  the  corporation.'^  A  judgment  against  a  corporation 
as  to  tKe  infringement  of  a  patent  is  not  binding  on  the  stock- 
holders in  subsequent  suits  against  them,  even  though  they  were 
present  at  the  trial  and  testified.* 

A  stockholder  in  an  insurance  company  has  the  same  rights 
as  has  a  stockholder  in  any  other  corporation.^ 

The  stockholder  is  an  individual,  distinct  from  the  corpora- 
tion in  its  contracts  and  transaction  of  business.  The  mere  fact 
that  he  is  a  stockholder  does  not  make  him  an  agent  to  contract 
for  it  or  bind  it  by  his  acts.^" 

One  person  may  own  all  the  stock,  and  yet  the  existence,  re- 
lations and  business  methods  of  the  corporation  continue.^^ 

1  See  ch.  XIIL  law  prevents  a  confiscation  of  the 

2  See  chs.  XI  and  III,  infra,  corporation  property.    U.  S.  v.  Dis- 

3  See  cli.  XII,  infra.  tillery,  43  Fed.  Eep.  846  (1890). 

*  See  §  736,  infra.  Damages  may  be  recovered  by  a 

5  Simmons  v.  Sisson,  26  N.  Y.  364  corporation  for   a   fraud  practiced 

<1863).  upon  it,  even  though  an  agent  of  the 

•i  See  §  737,  infra.  corporation,  who  aided  in  the  perpe- 

'  See  §  753,  infra.  tration  of  the  fraud,  was  a  stook- 

8  Wilgus  V.  Germain,  72  Fed.  Rep.  holder  in  the  corporation.  Grand 
773  (1896).  Rapids,  etc.  Co.  v.  Cincinnati,  etc.  Co., 

9  Thus,  a  shareholder  in  an  insur-  45  Fed.  Eep.  671  (1891).  A  company 
ance  company,  conducted  on  both  is  not  liable  for  the  contracts  of  a 
the  stock  and  the  mutual-insurance  person  who  makes  a  construction 
plan,  is  entitled  to  all  the  rights  in  contract  with  it,  even  though  that 
the  guaranty  accumulations  that  a  person  is  the  principal  stockholder 
stockholder  in  any  other  corporation  and  dominates  and  controls  the  ac- 
has  iu  the  corporate  assets.  Traders',  tion  of  the  corporation.  Although 
etc.  Ins.  Co.  v.  Brown,  143  Mass.  408  other  stockholders,  bondholders  or 
<1886).  the  corporation  itself  might  question 

1"  See  §§  708,  etc.,  infra.  such  a  contract,  yet  subcontractors 

Where  the  law  permits  punishment    cannot.   Central  Trust  Co.  v.  Bridges, 

or  confiscation  of  property,  but  not    57  Fed.  Rep.  758  (1898). 

both,  the  conviction  of  a  stockholder      n  See  §§  709,  etc.,  infra. 

for  violation  of  the  internal  revenue 
3  83 
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The  stockholders,  assembled  together  in  a  corporate  meeting, 
have  the  powers  to  elect  officers ;  make  by-laws ;  increase  or  re- 
duce the  capital  stock,  if  the  statute  permits ;  authorize  auxiliary 
or  fundamental  changes  in  the  charter,  if  constitutional ;  and 
perform  a  few  other  acts  for  and  in  behalf  of  the  corporation. 
But  there  their  powers  cease.  The  making  of  corporate  con- 
tracts ;  the  management  of  corporate  business ;  the  employment 
and  direction  of  agents ;  the  bringing  or  defending  of  suits,  and 
aU  the  infinite  details  of  corporate  management,  are  under  the 
control  of  the  directors  and  their  agents.  The  stockholders  have 
no  power  herein,  either  individually  or  in  meeting  assembled.' 

A  stockholder  is  charg'eable  with  notice  of  entries  made  upon 
the  corporate  books,  if  they  were  made  in  his  presence  and  he 
presumably  assented  thereto.^ 

A  shareholder  in  a  corporation  which  does  not  properly  in- 
sure its  property  has  such  an  insurable  interest  in  that  property 
that  he  may  recover  upon  a  policy  thereon  taken  in  his  own 
name,  for  an  amount  which,  added  to  the  company's  insurance, 
would  cover  his  interest.' 

At  common  law  the  stockholder,  on  account  of  his  interest 
in  the  corporation,  was  not  a  competent  witness  for  the  corpo- 
ration in  a  suit  in  which  the  corporation  was  a  party.*    In  some 

'See  §  713,  infra.  Greenhood,  Pub.  Policy,  355;  Angell, 

"  The  property  of  a  corporation  is  Fire  &  L.  Ins.,  ch.  XI,  and  cases  cited, 

not  subject  to  the  control  of  individ-  A  stockholder  has  an  insurable  m- 

ual  members,  whether  acting  separ  terest  in  the  property  of  the  corpora- 

rately  or  jointly.    They  can  neither  tion.    Eiggs  v.  Commercial,  etc.  Ins.. 

incumber  nor  transfer  that  property,  Co.,  135  N.  Y.  7  (1890).    A  stockholder 

nor  authorize  others  to  do  so.    The  may  insure  his  interest.    Wilson  v^ 

corporation  —  the  artiflcial  being  ere-  Jones,  L.  R.  3  Ex.  139  (1867). 

ated — holds  the  property,  and  alone  *  Porter  v.  Bank  of  Eutland,  19  Vt. 

can  mortgage  or  transfer  it ;  and  the  410  (1847) ;  Mc Auley  v.  York  Min.  Co.,. 

corporation  acts  only  through  its  of-  6  CaL  80  (1856).    See  cases  in  next 

ficers,  subject  to  the  conditions  pre-  note. 

scribed  by  law."    Humphreys  v.  Mc-  In  Pierce  v.  Kearney,  5  HiU,  83 

Kissook,  140  U.  S.  304  (1891).  (1843),  a  shareholder  was  held  incom- 

2  See  §  737,  infra,  petent  to  testify  that  the  defendant,. 

3  Warren  v.  Davenport  F.  Ins.  Co.,  in  an  action  to  enforce  a  statutory 
31  Iowa,  464  (1871),  distinguishing  liability  of  stockholders,  was  a  stock- 
Phillips  V.  Knox  County  Ins.  Co.,  30  holder.  Compare,  however.  Re  Kip,. 
Ohio,  174  (1851).  C/.  Seaman  u  En-  1  Paige,  601  (1839),  involving  the  testi- 
terprise  F.  &  M.  Ins.  Co.,  18  Fed.  Rep.  mony  of  a  corporator  and  pew-holder 
250;  S.  C,  5  McCrary,  558  (1883).   See  in  a  church  corporation ;  Mokelumne, 
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states,  however,  this  rule  has  been  changed  by  statute ;  and  in 
others  it  is  easily  evaded  by  a  formal  transfer  of  the  certificate 
of  stock  to  another  person.^    A  stockholder  is  incompetent  to 


etc.  Co.  V.  Woodbiiiy,  14  Cal.  265  (1859), 
in  which,  in  deciding  upon  the  com- 
petency of  a  stockholder  as  a  witness, 
the  court  held  that  "members  of  a 
corporation  who  are  answerable  per- 
sonally for  the  corporate  debts  and 
liabilities  stand  in  the  same  position, 
ia  relation  to  the  creditors  of  the 
corporation,  as  if  they  were  conduct- 
ing their  business  as  a  common  part- 
nership." To  same  effect,  Mitchell 
u  Beckman,  64  CaL  117  (1883). 

The  president,  though  a  stock- 
holder, is  a  competent  witness  for 
the  company  if  he  is  willing  to  tes- 
tify, since  his  private  interest  is 
greater  than  his  stockholder  interest. 
Church  V.  Sterliag,  16  Conn.  388  (1844). 

A  stockholder  who  knowingly 
transfers  his  stock  but  expects  to  get 
it  back  is  not  a  competent  witness 
for  a  corporation.  Bank  of  Michigan 
V.  Gray,  1  Q.  B.  Eep.  (Can)  423  (1841). 

A  stockholder  in  a  company  which 
is  a  creditor  of  a  party  to  a  suit  may 
testify  in  behalf  of  the  latter.  Si- 
mons V.  Vulcan,  etc.  Co.,  61  Pa.  St. 
203  (1869). 

The  purchase  by  a  bank  of  its  own 
stock,  in  order  to  enable  the  stock- 
holder to  testify  for  it,  was  upheld, 
though  its  charter  prohibited  it  from 
purchasing  goods,  etc.  Farmers',  etc. 
Bank  v.  Ohamplaia  Transp.  Co.,  18 
Vt.  131  (1846). 

Washington  Bank  v.  Palmer,  3 
Sandf.  Super.  Ct.  686  (1850),  and  New 
York,  etc.  B.  R  v.  Cook,  3  Sandf. 
Super.  Ct.  783  (1850),  are  both  to  the 
effect  that  a  stockholder  is  not  a  party 
to  the  action,  nor  a  person  for  whose 
immediate  benefit  it  is  prosecuted, 
within  the  meaning  of  the  code.  He 
is  therefore  a  competent  witness. 

A  stockholder  who  has  nothing  to 
do  with  the  negotiation  of  a  corpo- 


rate contract  may  testify  although 
the  other  party  is  dead  and  the  stat- 
ute prohibits  the  living  party  in  in- 
terest from  testifying.  Banking,  etc. 
Co.  V.  Eood,  133  Mo.  356  (1896). 

The  officers  or  directors  of  a  corpo- 
ration may  testify  in  its  behalf  al- 
though a  statute  says  that  in  ac- 
tions where  one  party  is  dead  the 
other  party  shall  not  testify.  New 
Jersey,  etc.  Co.  v.  Camden,  etc.  Co., 
58  N.  J.  L.  196  (1895). 

A  stockholder  need  not  testify 
against  his  corporation.  Bank  of 
Oldtown  V.  Houlton,  31  Me.  501  (1843). 

A  stockholder,  under  the  New 
York  statute,  cannot  testify  to  a  per- 
sonal communication  between  the 
corporation  and  a  deceased  person. 
Keller  v.  West,  etc.  Co.,  39  Hun,  848 
(1886). 

A  vsritness  who  is  agent  of  a  corpo- 
ration, the  latter  being  a  party  to 
the  suit,  is  entitled  to  the  same  priv- 
ilege as  to  libelous  statements  made 
by  him  as  witness  that  a  party  has. 
Nissen  v.  Cramer,  104  N.  C.  574  (1889). 

The  plaintiff  in  a  siut  against  a  cor- 
poration may  offer  a  stockholder  as 
a  witness.  Hart  v.  New  Orleans,  etc. 
R.  R,  1  Am.  St.  R'y  Dec.  4  (La.,  1841). 

'That  a  transfer  will  render  tlie 
transferrer  competent,  see  Illinois 
Mut.  F.  Ins.  Co.  V.  Marseilles  Mfg.  Co., 
6  ni.  386(1844);  Union  Bank  v.  Owen, 
4  Humph.  (Term.),  888  (1843);  BeU  v. 
Hull,  etc.  R'y,  6  M.  &  W.  699  (1840); 
1  Greenleaf 's  Evidence,  §  439.  He  is 
competent  though  the  transfer  has 
not  been  registered.  Bank  of  Utioa 
V.  SmaUey,  3  Cow.  770  (1824);  Gilbei-t 
V.  Manchester,  etc.  Co.,  11  Wend.  637 
(1834) ;  Delaware,  etc.  R.  R  v.  Irick, 
23  N.  J.  L.  331  (1853);  and  although 
he  expects  to  buy  it  back;  but  there 
must  be  no  agreement  expressly  to 
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serve  as  a  judge'  or  juror^  in  a  case  where  the  corporation  is  a 
party.  A  stockholder  cannot  bring  suit  to  enforce  the  ordinary 
claims  of  the  corporation.^  The  directors  control  such  matters 
and  decide  whether  a  suit  shall  be  brought,  prosecuted  or  com- 


that  effect.  TJtica  Ins.  Co.  v.  Cad- 
weU,  3  Wend.  296  (1839);  Stall  v. 
CatskiU  Bank,  18  Wend.  466  (1837). 
Contra,  Carver  v.  Braintree  Mfg.  Co., 
3  Story,  433  (1843);  S.  C,  5  Fed.  Cas. 
335. 

1  Dimes  v.  Grand  Junction  Canal, 
3  H.  L.  Cas.  759  (1853),  where  the  lord 
chancellor  was  a  stockholder  in  the 
defendant    company,    and    had  af- 
firmed a  decree  by  the  vice-chancel- 
lor in  the  case.    The  House  of  Lords 
reversed  the  decision  on  this  ground. 
Cooley,  Const.  Lim.,  pp.  *410,  *411; 
Washington  Ins.  Co.  v.  Price,  1  Hopk. 
Ch.    1  (1833),  Chancellor   Sandford 
therein  refusing  to  f oUow  Chancellor 
Kent  in  Stuart  v.  Mechanics',  etc. 
Bank,  19  Johns.   496,  501  (1823).    In 
Peninsular  R'y  v.  Howard,  20  Mich. 
18  (1870),  the  court  say:  "It  is  not  a 
matter  of  discretion  with  the  judge 
or  other  person  acting  in  a  judicial 
capacity,  nor  is  it  left  to  his  own 
sense  of  propriety  or  decency;  but 
the  principle  forbids  him  to  act  in 
such  capacity  at  all  when  he  is  thus 
interested,  or  when  he  may  possibly 
be  subject  to  this  limitation."     A 
judge  is  not  incompetent  by  reason 
of  the  fact  that  he  is  a  stockholder 
in  a  trust  company  that  is  guardian 
of  a  party  whose  sanity  is  being  tried. 
In  re  Leonard's  Estate,  95  Mich.  395 
(1893).    In  New  York  the  statute  pre- 
vents an  interested  judge  from  sit- 
ting.   See  Cregin  v.  Brooklyn,  etc. 
R  R,  19  Hun,  349  (1879).    Being  re- 
lated to  a  stockholder  does  not  dis- 
qualify,   ^earsburgh   Turnp.  Co.  v. 
Cutler,  6  Vt.  315  (1834).    A  judge  may 
hear  a  case  although  he  is  a  cousin 
of  one  of  the  stockholders  of  one  of 
the  jjarties.    Eobinson  v.  Southern 
Pac.  Co.,  105  Cal.  536  (1895). 


A  judge  is  not  disqualified  merely 
because  he  formerly  owned  stock. 
Nicholson  v.  Showalter,  83  Tex.  99 
(1893).  A  judge  who  is  a  brother-in- 
law  of  a  stockholder  and  president 
of  a  corporation  is  qualified  to  try 
a  case  in  which  the  corporation  is  a 
party.  Lewis  v.  HiUsboro,  etc.  Co., 
33  S.  W.  Eep.  338  (Tex,  1893). 

2  Page  V.  Contoocook  Valley  R.  R., 
31 N.  H.  438  (1850) ;  Peninsular  R  R.  v. 
Howard,  20  Mich.  18  (1870) ;  Fleeson  v. 
Savage  S.  M.  Co.,  3  Nev.  157  (1867);  Sil- 
vis  V.  Ely,  3  Watts  &  S.  (Pa.)  420  (1842) ; 
McLaughlin  v.  Louisville,  etc.  Co.,  37 
S.  W.  Rep.  851  (Ky.,  1896).  Cf.  Will- 
iams V.  Smith,  6  Cow.  166  (1826).  The 
incompetency  extends  to  the  son  of 
a  stockholder.  Georgia  E.  E.  v.  Hart, 
60  Ga.  550  (1878).  A  person  donating 
to  the  railroad  is  incompetent  to 
serve  in  condemnation  proceedings. 
Michigan  Air  Line  R'y  v.  Barnes,  40 
Mich.  383  (1879).  But  the  fact  that 
the  corporation  is  interested  in  a  sub- 
sequent case  on  the  same  facts  does 
not  render  the  stockholder  incompe- 
tent. Commonwealth  v.  Boston,  etc. 
R.  R,  57  Mass.  35  (1849). 

Objection  to  competency  must  be 
raised  at  the  triaL  It  cannot  be 
raised  for  the  first  time  by  motion 
for  new  trial.  Williams  v.  Great 
Western  R'y,  3  H.  &  N.  869  (1858). 

The  fact  that  a  juror  and  plaintiff 
are  both  stockholders  in  the  same 
corporation  is  no  cause  for  challenge 
in  a  suit  not  involving  the  corpora- 
tion. Brittain  v.  AUen,  1  Dev.  L. 
(N.  C.)  130  (1839). 

A  juror  is  qualified  although  his 
wife  is  related  to  a  stockholder.  But- 
ler V.  Glens  Falls,  etc.  R  R,  131  N.  Y. 
113  (1890). 

3  See  §750. 
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promised.'  Sometimes  tlie  stockholder  is  allowed  to  intervene 
in  the  suit,  however,^  and  there  are  certain  cases  involving 
fraud  on  the  part  of  the  directors  or  ulinra  vires  acts  where  the 
stockholder  may  sue  in  behalf  of  the  corporation."  A  stock- 
holder or  director  of  an  insolvent  corporation  is  competent  and 
qualified  to  act  as  its  receiver  or  assignee.''  A  director  need 
not  necessarily  be  a  stockholder,  unless  a  statute  or  the  charter 
expressly  so  provides.^ 

In  corporations  having  a  capital  stock  no  power  of  expulsion 
can  be  exercised  unless  expressly  conferred  by  the  charter  or 
by  statute.*  The  expulsion  by  virtue  of  a  by-law  has  been  held 
to  be  unlawful.'    A  member  who  has  been  unjustly  expelled 


1  See  §  750. 

2  See  §750. 

3  See  ohs.  2XXIX,  XL  and  XLV. 

*  Covert  u  Rogers,  38  Mich.  363 
(1878) ;  iJe  Eagle  Iron  "Works,  8  Paige, 
385  (1840);  modifying  S.  C,  3  Edw. 
Ch.  385  (1840);  J2e  Bowery  Bank,  16 
How.  Pr.  56  (1857).  See  also  §  864, 
infra.  Of.  Attorney-General  v.  Bank 
of  Columbia,  1  Paige,  511  (1839),  N.  Y. 
Code  Civ.  Proc,  §  2429,  expressly  au- 
thorizing such,  appointments. 

In  Atkins  v.  Wabash,  etc.  R'y,  29 
Fed.  Rep.  161  (1886),  however,  the 
court  removed  the  receivers,  and 
said:  "  Receivers  should  be  impartial 
between  the  parties  in  interest;  and 
stockholders  and  directors  of  insolv- 
ent corporations  should  not  be  ap- 
pointed unless  the  case  is  exceptional 
and  urgent;  and  then  only  on  the 
consent  of  parties  whose  interests  are 
to  be  intrusted  to  their  charge."  See 
also  ch.  LI,  infra. 

In  New  Jersey  a  corporate  officer  is 
held  to  be  ineligible  to  the  position 
of  receiver.  Middlesex  Freeholders 
V.  State  Bank,  38  N.  J.  Eq.  166  (1877); 
McCullough  V.  Merchants'  L.  &  T. 
Co.,  29  N.  J.  Eq.  217  (1878). 

The  court  will  not  appoint  as  coun- 
sel for  the  receiver  the  counsel  for 
the  party  who  obtained  the  receiver- 
ship. Emmons  v.  Davis,  etc.  Co.,  16 
Atl.  Rep.  157  (N.  J.,  1888). 


5  Wight  V.  Springfield,  etc.  R.  R., 
117  Mass.  326  (1875);  Re  St.  Lawrence 
Steamboat  Co.,  44  N.  J.  L.  529,  541 
(1883);  State  v.  McDaniel,  33  Ohio  St. 
354  (1872).  Cf.  Bartholomew  v.  Bent- 
ley,  1  Ohio  St.  37  (1852);  Despatch 
Line  v.  Bellamy  Mfg.  Co.,  12  K  H. 
205, 333  (1841);  Cumming  v.  Prescott, 
3  Younge  &  C.  (Exch.)  488  (1837); 
Stock's  Case,  33  L.  J.  (Ch.)  731  (1864). 

^  Evans  V.  Philadelphia  Club,  50 
Pa.  St.  107  (1865);  State  v.  Chamber 
of  Commerce,  30  Wis.  63  (1865);  also 
State  V.  Milwaukee  Chamber  of  Com- 
merce, 47  Wis.  670  (1879).  In  Dick- 
enson V.  Milwaukee  Chamber  of  Com- 
merce, 39  Wis.  45  (1871),  it  is  held 
that  there  maybe  a  lawful  expulsion 
under  a  valid  by-law.  As  to  the  ex- 
pulsion of  a  member  from  the  New 
York  Stock  Exchange,  see  Belton  v. 
Hatch,  109  N.  Y.  593  (1888).  See  also 
§  504,  infra,  note  on  Exchanges;  also 
§710. 

'People  V.  Saint  Franciscus  Ben. 
Soo.,  34  How.  Pr.  216  (1863);  People 
V.  Mechanics'  Aid  Soc,  22  Mich.  86 
(1870);  Green  v.  African  Meth.  Epis. 
Soc,  1  Serg.  &  R.  (Pa.)  354  (1815).  A 
resolution  spread  upon  the  corporate 
records  unjustly  expelling  a  member 
is  a  libel,  and  the  member  offering 
the  resolution  is  liable  to  an  action 
thereupon.  Fawcett  v.  Charles,  13 
Wend.  473  (1835).     Cf  Adley  v.  Whit- 
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may  have  mandmrms  to  compel  the  corporation  to  restore  him 
to  membership.!  Accordingly,  where  a  corporate  body  strikes 
off  the  name  of  one  of  its  members  without  giving  him  previous 
notice  of  their  intention  so  to  do,  and  affording  him.  opportunity 
to  be  heard  in  his  own  defense,  a  mcmdcmbus  to  restore  wiU  be 
granted  ;^  and  an  injunction  lies  to  restrain  a  board  of  brokers 
from  irregularly  expelling  one  of  their  members.'  Such  organ- 
izations, however,  as  chambers  of  commerce  sometimes  provide 
for  forfeiture  of  membership  for  non-payment  of  dues,  and  such 
provision  is  legal.  The  corporation  may  sue  for  its  dues  in- 
stead of  forfeiting  the  membership.* 

Where  the  expulsion  is  regular  and  authorized  by  the  char- 
ter or  statute  it  is  conclusive,  and  mandamus  will  not  lie.*  An 
act  of  expulsion  cannot  be  impeached  or  attacked  collaterally.* 
At  common  law  there  were  three  causes  for  expulsion :  where 
the  member  was  guilty  of  an  infamous,  indictable  offense ;  or 
guilty  of  an  offense  against  his  duty  as  a  corporator ;  or  of  an 
offense  compounded  of  these  two.' 


stable  Co.,  19  Ves.  Jr.  304  (1815);  Chase 
V.  East  Tennessee,  etc.  R.  R.,  5  Lea 
(Teirn.),  415  (1880). 

1  Black,  etc.  Soc.  v.  Vandyke,  2 
Whart.  (Pa.)  309  (1837);  Common- 
wealth V.  German  Soc,  15  Pa.  St.  251 
(1850);  People  v.  Saint  Franclscus 
Ben.  Soo.,  24  How.  Pr.  216  (1862); 
State  V.  Carteret  Club,  40  N.  J.  L. 
395  (1878);  People  v.  Erie  Medical 
Soc.,  32  N.  Y.  187  (1865);  People 
V.  New  York  Ben.  Soc,  3  Hun,  361 
(1875) ;  Medical,  etc.  Soc  v.  Weatherly, 
75  Ala.  248  (1883).  As  to  the  dam- 
ages to  be  paid  to  a  member  who  has 
been  unlawfully  expelled  and  is  re- 
instated by  the  court,  see  People  v. 
Musical,  etc  Union,  118  N.  Y.  101 
(1889). 

2  Delacy  v.  Neuse  River  Nav.  Co.,  1 
Hawks  (N.  C),  274  (1821).  The  mem- 
ber must  have  a  fair  hearing.  South- 
ern Plank-road  Co.  v.  Hixon,  5  Ind. 
165  (1854). 

3  Leech  v.  Harris,  2  Brewst.  (Pa.) 
571  (1869);  Hutchinson  v.  Lawrence 
(N.  Y.  Supr.  Ct),  N.  Y.  D.  Reg.,  Feb.  8, 


1887.  Cf.  Italian  Union  Soc.  v.  Monte- 
donioo,  4  Am.  &  Eng.  Corp.  Cas.  22 
(1884).  But  not  as  against  a  medical 
society.  Gregg  v.  Massachusetts  Med- 
ical Soc,  111  Mass.  185  (1872).  So, 
also,  the  courts  will  not,  upon  the 
application  of  a  member  of  the  cor- 
poration, grant  an  injunction  to  re- 
strain a  corporation  from  initiating 
new  members  when  no  danger  of 
pecuniary  loss  is  shown  as  likely  to 
result  to  the  petitioner  from  such 
initiation.  .  Thompson  v.  Tammany 
Soc,  17  Hun,  305  (1879). 

*Benver  Chamber,  etc.  v.  Green,  8 
Cola  App.  420  (1896). 

5  Commonwealth  v.  Pike  Ben.  Soc, 
8  Watts  &  S.  247  (1844);  People  v. 
Fire  Underwriters,  7  Hun,  248  (1876). 

s  Black,  etc.  Soc.  v.  Vandyke,  2 
"Whart.  (Pa.)  309  (1837);  Common- 
wealth V.  Pike  Ben.  Soc,  8  Watts  & 
S.  (Pa.)  247  (1844);  Society  for  Visita- 
tion,-etc  V.  Meyer,  52  Pa.  St.  135,  131 
(1866).  Cf.  Commonwealth  v.  Oliver, 
3  Pars.  Sel.  Cas.  420,  426  (1849). 

7  Bagg's  Case,  11  Coke,  93b,  99  (1616) ; 
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§  12.  Shares  of  stock  defined —  What  law  governs  —  Common 
stock — Preferred  stock — Watered  stock  —  Deferred  stock  — 
Overissued  stock  —  Special  stock. —  A  share  of  stock  may  be 
defined  as  a  right  which  its  owner  has  in  the  management, 
profits  and  ultimate  assets  of  the  corporation.^  By  the  court  of 
appeals  of  New  York  it  is  said  that  "  the  right  which  a  share- 
holder in  a  corporation  has,  by  reason  of  his  ownership  of 
shares,  is  a  right  to  participate  according  to  the  amount  of  his 
stock  in  the  surplus  profits  of  the  corporation  on  a  division,  and 
ultimately,  on  its  dissolution,  in  the  assets  remaining  after  pay- 
ment of  its  debts."  ^ 


Eex  V.  Liverpool,  2  Burr.  723,  732 
(1759);  State  v.  Milwaukee  Chamber 
of  Commerce,  20  "Wis.  63  (1865);  Peo- 
ple V.  New  York  Comm.  Assoc,  18 
Abb.  Pr.  271  (1864);  People  u  Chicago 
Board  of  Trade,  45  la  112  (1867).  Cf. 
Smith  V.  Smith,  8  Desauss.  (S.  C.)  557 
(1813),  where  an  expulsion  for  mis- 
conduct was  sustained;  Woolsey  v. 
Independent  Order,  etc.,  1  Am.  & 
Eng.  Corp.  Cas.  172  (1883);  Fisher  u 
Keane,  L.  R.  11  Ch.  D.  353  (1878);  Hop- 
kinson  v.  Exeter,  L.  R.  5  Eq.  63  (1867); 
Dawkins  v.  Antrobus,  L.  R.  17  Ch.  D. 
615  (1881);  Gardner  v.  Fremantle,  19 
W.  R.  256  (1871);  People  v.  New  York 
■Cotton  Exch.,  8  Hun,  216  (1876);  Dean 
V.  Bennett,  L.  R.  6  Ch.  App.  489  (1871). 
In  Sturges  v.  Chicago  Board  of  Trade, 
86  lU.  441  (1877),  it  was  held  that  the 
remedy  of  the  expelled  member  was 
at  law,  and  not  in  equity.  But  see 
State  V.  Lusitanian,  etc.  Soc,  15  La. 
Ann.  73  (I860);  Wood  v.  Woad,  L.  R. 
«  Exch.  190  (1874);  Bostwick  v.  De- 
troit Fire  Dept.,  49  Mich.'513  (1883); 


wealth  V.  Philanthropic  Soc,  5  Binn. 
(Pa.)  486  (1813);  Commonwealth  v. 
St.  Patrick  Benev.  Soc,  3  Binn.  (Pa.) 
448  (1810);  People  v.  Fire  Underwi-it- 
ers,  7  Hun,  248  (1876).  Upon  the  gen- 
eral question  of  the  power  to  expel 
members,  see  Ang.  &  A.,  Corp.,  §  410 
et  seq.;  2  Kent,  Com.  297. 

1  Quoted  and  approved  in  Jones  v. 
Concord,  etc.  R.  R.,  30  Atl.  Rep.  614 
(N.  H.,  1892),  and  in  American,  etc. 
Co.  V.  State  Board,  56  N.  J.  L.  389 
(1894);  24  N.  Y.  App.  Div.  255. 

2  Plimpton  V.  Bigelow,  93  N.  Y.  592, 
599  (1883).  To  the  same  eflfeot  see 
Burrall  v.  Bushwick  E.  R.,  75  N.  Y. 
211,  216  (1878);  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  Y.  159  (1879);  Jermain 
V.  Lake  Shore,  etc  E.  R,  91  N.  Y.  483, 
492(1883);  Field  v.  Pierce,  102  Mass. 
253,  261  (1869);  Jones  v.  Davis,  35 
Ohio  St.  474,  477  (1880);  Bradley  v. 
Bander,  36  Ohio  St.  28, 35  (1880);  Bent 
V.  Hart,  10  Mo.  App.  143  (1881);  Har- 
rison V.  Vines,  46  Tex.  15,  21  (1876); 
Brightwell    v.    Mallory,    10    Yerg. 


Hassler     v.     Philadelphia     Musical-  (Tenn.)  196  (1836);  Barksdale  v.  Fin- 


Assoc,  14  Phila.  233  (1880);  Anacosta 
Tribe  u  Murbach,  13  Md.  91  (1858); 
State  V.  Georgia  Med.  Soc,  38  Ga. 
608  (1869);  Washington  Ben.  Soc  v. 
Bacher,  20  Pa.  St.  425  (1853);  Riddell 
V.  Harmony  Fire  Co.,  8  Phila.  310 
(1871);  State  u.  Adams,  44  Ma  570 
(1869);  Harmstead  v.  Washington 
Fire  Ca,  8  Phila.  331  (1871) ;  Common- 


ney,  14  Gratt.  (Va.)  338,  357  (1858); 
Van  Allen  v.  Assessors,  3  WaU.  573, 
584  (1865) ;  Union  Nat.  Bank  v.  Byram, 
131  111.  92  (1889). 

"  The  interest  of  each  stockholder 
consists  in  the  right  to  a  proportion- 
ate part  of  the  profits  whenever  divi- 
dends are  declared  by  the  corpora- 
tion during  its  existence  under  its 
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It  is  said  that  the  rights  which  a  share  of  stock  secures  to  its 
owner  are  the  rights  "  to  meet  at  stockholders'  meetings,  to 
participate  in  the  profits  of  the  business,  and  to  require  that  the 
corporate  property  and  funds  shall  not  be  diverted  from  their 
original  purpose." ' 

In  England  a  share  means  the  same  as  it  does  in  this  country ; 
but  the  word  "stock"  there  signifies  a  number  of  paid-up 
shares,  so  united  that  the  owner  may  divide  it  and  transfer  it 
in  large  or  small  quantities,  irrespective  of  the  number  and  par 
value  of  the  shares  which  have  been  thus  merged  into  "  stock."  ^ 

Hence  a  share  of  stock  may  be  defined  as  a  proportional  part 


charter,  and  to  a  like  proportion  of 
the  property  remaiaing,  upon  the 
termination  or  dissolution  of  the  cor- 
poration, after  payment  of  its  debts." 
Gibbons  v.  Mahon,  136  U.  S.  549 
(1890). 

Chief  Justice  Shaw,  by  way  of  a 
definition  of  a  share  of  stock,  says: 
"The  right  is,  strictly  speaking,  a 
right  to  participate,  in  a  certain  pro- 
portion, in  the  immunities  and  bene- 
fits of  the  corporation;  to  vote  in  the 
choice  of  their  officers,  and  the  man- 
agement of  their  concerns;  to  share 
in  the  diTidends  of  profits,  and  to  re- 
ceive an  aliquot  part  of  the  proceeds 
.of  the  capital  on  winding  up  and 
terminating  the  active  existence  and 
operations  of  the  corporation."  Fisher 
V.  Essex  Bank,  71  Mass.  373, 878  (1855). 
Of.  Arnold  v.  Buggies,  1  R.  I.  165 
(1837). 

1  Forbes  v.  Memphis,  etc.  R.  R.,  3 
"Woods,  333, 331  (1872) ;  S.  C,  9  Fed.  Cas. 
408.  Cf.  Payne  v.  Elliot,  54  CaL  339 
(1880).  Mr.  Justice  Sharswood  says: 
"  A  share  of  stock  is  an  incorporeal 
intangible  thing.  It  is  a  right  to  a 
certain  proportion  of  the  capital 
stock  of  a  corporation — never  real- 
ized except  upon  the  dissolution  and 
winding  up  of  the  corporation, — with 
the  right  to  receive,  in  the  mean 
time,  such  profits  as  may  be  made 
and  declared  in  the  shape  of  divi- 


dends." Nailer  v.  Kelley,  69  Pa.  St. 
403,  407  (1871).  See  also  Bridgman  v. 
Keokuk,  73  Iowa,  43  (1887). 

^Morrice  v.  Aylmer,  L.  R.  7  H.  L. 
717  (1875),  says:  "  Shares  are  not  nec- 
essarily converted  into  stock  as  soon 
as  they  are  paid  up ;  they  may  exist 
either  as  paid  up  or  as  not  paid-up 
shares.  But,  as  regards  stock,  that 
can  only  exist  in  the  paid-up  state. 
.  .  .  There  is  a  certain  extent  of 
change,  as  well  as  consolidation,  in 
these  paid-up  shares.  They  are 
changed  from  ordinary  shares  in  this 
respect,  that  they  are  no  longer  ia- 
capable  of  being  subdivided." 

Stock  is  "a  fund  or  capital  which 
is  capable  of  being  divided  into  and 
held  in  any  irregular  amount.  Thus, 
the  ordinary  government  funds  (con- 
sols, new  threes,  etc.)  are  called 
'stocks,'  because  a  person  can  buy 
them  in  any  amount  (such  as  £99 19s. 
lid  as  well  as  £100).  A  share  or  de- 
benture, on  the  other  hand,  is  of  a 
fixed  amotmt  (such  as  £10,  £50,  £100), 
and  is  incapable  of  subdivision  or 
consolidation."  Rapalje  &  L.  Law 
Diet.  1234.  Shares  may  be  converted 
by  the  company  into  stock,  so  as  to 
enable  their  holders  to  dispose  of 
them  in  small  or  irregular  amounts.  • 
Hurrell  &  Hyde,  Joint-Stock  Com- 
panies, 47. 
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of  certain  rights  in  the  management  and  profits  of  the  corpora- 
tion during  its  existence,  and  in  the  assets  upon  dissolution.^ 

It  has  been  well  settled  that  shares  of  stock  are  personalty 
and  not  realty.  A  share  of  stock  is  not  real  estate,  has  noth- 
ing to  give  it  the  character  of  real  estate,  is  not  land,  nor  an 
hereditament,  nor  an  interest  in  either  of  them.^ 

In  some  of  the  earlier  cases,  upon  the  theory,  perhaps,  that 
the  shareholders  had  a  direct  interest  in  the  tangible  property 
of  the  corporation,  shares  were  held  to  be  real  estate  where  the 
corporate  property  consisted  wholly  or  chiefly  of  realty.^ 

But  as  a  result  of  all  the  authorities  it  is  clearly  settled  that 
shares  of  stock  are  to  be  regarded  as  personalty,*  a  view  which 
has  frequently  found  expression  in  declaratory  statutes  both  in 
England  ^  and  the  various  states  of  the  Union. 


1  Oakbank  Oil  Co.  v.  Crum,  L.  E.  8 
App.  Cas.  65  (1882). 

^Bligh  V.  Brent,  2  Younge  &  C. 
(Exoh.)  268  (1837);  Edwards  v.  HaU, 
6  De  G.,  M.  &  Q.  74  (1855);  Bradley  u 
Holdsworth,  3  M.  &  W.  422  (1838); 
Ex  parte  Lancaster  Canal  Nav.  Co., 
1  Dea.  &  Ch.  411  (1882);  Watson  v. 
Spratley,  28  Eng.  L.  &  Eq.  507  (1854). 
In  Allen  v.  Pegram,  16  Iowa,  163, 173 
(1864),  Mr.  Justice  Dillon  says:  "Mr. 
■WilUams  treats  of  shares  in  corpora- 
tions as  'incorporeal,  personal  prop- 
erty ' — a  very  neat  and  accurate  des- 
ignation. Wms.  Pers.  Prop.  [*191]." 
See  also  Johns  v.  Johns,  1  Ohio  St. 
350  (1853),  Thurman,  J.;  Arnold  v. 
Buggies,  1  E.  L  165  (1837);  Dyer  v. 
Osborne,  11  E.  L  321,  325  (1876);  Tip- 
pets V.  Walker,  4  Mass.  595, 596  (1808), 
Parsons,  C.  J.;  Sargent  u  Franklin 
Ins.  Co.,  25  Mass.  90  (1829);  Weyer  v. 
Second  Nat.  Bank,  57  Ind.  198  (1877); 
Manns  v.  Brookville  Nat.  Bank,  73 
Ind.  243  (1881);  Seward  v.  EisingSun, 
79  Ind.  351  (1881);  Southwestern  E.  E. 
V.  Thomason,  40  Ga.  408  (1869).  Of. 
Wheelock  v.  Moulton,  15  Vt.  519 
(1843) ;  Eussell  v.  Temple  (Mass.,  1798), 
3  Dane,  Abr.,  108,  110. 

3  Price  V.  Price,  6  Dana  (Ky.),  107 
(1838);  Copeland  v.  Copeland,7  Bush, 


349  (1870).  But  as  soon  as  this  latter 
decision  was  handed  down,  the  legis- 
lature passed  an  act  declaring  shares 
of  stock  in  Kentucky  to  be  personal 
property;  thus  bringing  the  courts 
of  that  state  into  line  with  other 
common-law  courts  upon  this  ques- 
tion. In  Meason's  Estate,  4  Watts 
(Pa.),  341  (1835),  there  is  to  be  found 
a  tendency  to  hold  shares  in  a  toll- 
bridge,  real  estate.  Turnpike  stock 
was  held  realty  in  Welles  v.  Cowles, 
2  Conn.  567  (1818);  S.  P.,  Knapp  v. 
Williams,  4  Ves.  Jr.  430,  note  (1798). 
So  of  canal  shares.  Tomlinson  v. 
Tomlinson,  9  Beav.  459,(1828).  Cf. 
Buckeridge  v.  Ingram,  2  Ves.  Jr.  652 
(1795) ;  Drybutter  v.  Bartholomew,  2 
P.  Wms.  127  (1723);  Eex  v.  Winstan- 
ley,  8  Price,  180  (1820).  Contra, 
Walker  v.  Milne,  11  Beav.  507  (1849). 
See,  also.  Sparling  v.  Parker,  9  Beav. 
450  (1846);  Myers  v.  Perrigal,  18  L.  J. 
(Ch.)  185  (1849);  S.  C,  21  L.  J.  (C.  P.) 
217  (1852);  Ashton  v.  Langdale,  4 
Eng.  L.  &  Eq.  80  (1851),  and  an  inter- 
esting discussion  of  the  question  in  3 
Dane,  Abr.  108  et  seq. 

*See  cases  cited  supra.  Also,  an 
essay  on  Stock,  its  Nature  and  Trans- 
fer, 7  South.  L.  Eev.  (N.  S.)  430  (1881). 

5  41  Geo.  Ill,  ch.  3 ;  Watson  v.  Sprat- 
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Stock,  though  personalty,  is  not  a  chattel;^  it  is  rather  a 
chose  in  action ;  or,  as  some  older  authorities  declare,  property 
in  the  nature  of  a  chose  in  action.^ 

It  is,  moreover,  of  such  a  nature  that  it  cannot  ordinarily, 
either  by  act  of  the  law  or  act  of  its  owner,  be  taken  into  tan- 
gible possession,  although,  of  course,  its  representative  —  the 
oertificate  of  stock — may  be.' 

It  is  an  English  doctrine  that  shares  of  stock  are  not  "  goods^ 
wares  or  merchandise,"  as  those  terms  are  to  be  understood  in 
construing  that  section  of  the  statute  of  frauds  which  requires 
delivery,  payment  or  memorandum  in  writing  of  a  sale  thereof.* 
In  this  country,  however,  the  courts  have  taken  the  opposite 
view.'  Furthermore,  it  is  said  that  shares  are  not  money,^  nor 
are  they  security  for  money,'  nor  a  credit.* 

Shares  of  stock,  being  in  the  nature  of  a  chose  in  action,  are, 
at  common  law,  not  subject  to  attachment  or  levy  of  execu- 
tion ; '  but  most  of  the  states  have  enacted  statutes  which  have 
changed  this  rule.  This  species  of  property  may  be  made  sub- 
ject to  taxation ;  i"  and  for  purposes  of  taxation  it  exists  apart 

ley,  38  Eng.  L.  &  Eq.  507  (1854);  Ex  s  jgrmain  v.  Lake  Shore,  etc.  E.  R., 

parte  Vallanoe,  3  Deacon,  354  (1837);  91  N.  Y.  483,  493  (1883);  Neiler  v.  Kel- 

Ex  parte  Lancaster  Canal  Nav.  Co.,  ley,  69  Pa.  St.  403,  407  (1871);  Payne 

1  Dea.  &  Ch.  411  (1833).  v.  EUiot,  54  Cal.  839, 341  (1880). 

1  Rex  V.  Capper,  5  Price  (Exch.),  317  <  See  §§  339,  340,  infrck 
(1817).  6  Id. 

2  Wildman  v.  Wildman,  9  Ves.  174  ^  Nightlngal  v.  Devisme.  5  Burr. 
<1808) ;  Howe  v.  Starkweather,  17  Mass.  2589 ;  9.  C,  3  W.  BL  684  (1770) ;  Jones 
340,  343  (1831);  Hutchins  u  State  u  Brinley,  1  East,  1  (1800);  Douglas 
Bank,  53  Mass.  431,  436  (1847);  Union  v.  Congreve,  1  Keen,  410  (1836);  Gos- 
Bank  v.  State,  9  Yerg.  (Tenn.)  490, 500  den  v.  DotteriU,  1  My.  &  K  56  (1833); 
(1836);  Allen  v.  Pegram,  16  Iowa,  163,  Lowe  v.  Thomas,  5  De  G.,  M.  &  G.  315 
178  (1864);  Arnold  v.  Ruggles,  1  R.  L  (1854);  Hotham  v.  Sutton,  15  Ves.  319 
165  (1837);    Slaymaker   v.   Bank  of  (1808). 

Gettysburg,  10  Pa.  St.  378  (1849);  Den-  7  Ogle  v.  Knipe,  88  L.  J.  (Cli.)  692 

ton  V.  Livingston,  9  Johns.  96  (1813);  (1869);  Atkins  v.  Gamble,  43  Cal.  86 

Chesapeake,  etc.  R.  R.  v.  Paine,  29  (1871);  Wilson  v.  Little,  3  N.  Y.  443 

Gratt.  (Va.)  503, 506  (1877) ;  Barksdale  (1849) ;  Mechanics'  Bank  v.  New  York, 

V.  Finney,  14  Gratt.   (Va.)  338,  857  etc.  R.  R.,  13  N.  Y.  599,  636  (1856). 

(1858);  Fisher  v.  Essex  Bank,  71  Mass.  *  New  Orleans,  etc.  Assoc,  v.  Wiltz, 

373, 877  (1855) ;  People's  Bank  v.  Kurtz,  ■  10  Fed.  Rep.  830  (1881) ;  S.  C,  4  Woods, 

99  Pa.  St.  344,  849  (1883);  Humble  v.  43.    See  also' Smith  v.  Crescent  City, 

Mitchell,  11  Ad.  &  EL  305,  308  (1839).  etc.  Co.,  80  La.  Ann.  1378  (1878). 

C/.  Kellogg  u  Stockwell,  75  111.  68  sSeech.  XXVIL 

(1874) ;  In  re  Jackson,  L.  R.  12  Eq.  354  i»  See  ch.  XXXIV. 
(1871).    See  also  78  L.  T.  Rep.  61  (1897). 
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from  tlie  corporation,  the  corporate  property,  the  corporate 
franchises  and  the  capital  stock.  Stock  is  "  issued,"  so  far  as 
taxation  is  concerned,  when  it  is  subscribed  for.^  In  most  of 
the  states,  and  in  the  federal  courts,  trover  lies  for  the  conver- 
sion of  stock.  In  Pennsylvania,  however,  a  contrary  rule  pre- 
vails, although  conversion  is  held  to  lie  in  reference  to  certifi- 
cates of  stock.^ 

Justice  Story,  in  his  Conflict  of  Laws,  says  that  questions  re- 
lating to  shares  of  stock  are  to  be  determined  by  the  law  of  the 
state  of  the  corporation.''  For  purposes  of  attachment  and  ex- 
ecution levied  upon  stock  this  is  undoubtedly  true,  since  it  is 
only  at  the  domicile  of  the  corporation  that  such  an  attach- 
ment or  execution  can  be  levied.*  As  regards  the  taxation  of 
stock,  however,  the  stock  follows  the  domicile  of  the  stock- 
holder, and  may  be  taxed  in  accordance  with  the  law  of  the 
domicile  of  such  stockholder.''  In  reference  to  transfers  of 
stock  it  would  seem  that  the  law  of  the  forum  or  of  the  place 
of  making  or  the  place  of  performing  the  contract  should  gov- 
ern as  between  the  parties  to  the  contract,  but  as  to  the  duty 
•of  the  corporation  relative  to  transfers,  the  law  of  the  state 
wherein  the  corporation  was  organized  should  govern.*  Legal 
proceedings  against  the  stock  may  be  initiated  at  the  domicile 
of  the  corporation.'  A  claimant,  however,  of  stock  in  a  corpo- 
ration cannot  institute  suit  at  the  place  where  the  company  is 

1  American,  etc.  Co.  v.  State  Board,  land  subscriber  to  a  Virginia  corpo- 
56  N.  J.  L.  389  (1894).  ration.  See  78  L.  T.  Rep.  61. 

2  See  oh.  XXXV.  6  See  oh.  XXII. 

3  Story,  Confl.  Laws  (8th  ed.),  §  383.  "iSee  oh.  XXVII,  and  §§  361,  362, 
And  see  the  discussion  of  this  sub-  iji/ra;  and,  in  general,  see  Eichmond- 
ject  in  Black  v.  Zacharie,  3  How.  483  ville  Mfg.  Co.  v.  Prall,  9  Conn.  487 
(1845).  As  to  the  situs  of  stock  see  (1833);  Black  v.  Zacharie,  3  How.  488 
article  in  45  Alb.  L.  J.  -330;  Glenn  v.  (1845);  Holbrook  v.  New  Jersey  Zinc 
Garth,  147  U.S.  360  (1893);  Glenn  v.  Co.,  57  N.  Y.  616  (1874).  As  regards 
Liggett,  135  U.  S.  533  (1890);  Morris  v.  national  banks,  see  Scott  v.  Pequon- 
Glenn,  87  Ala.  638(1888);  also  Lown-  nock  Nat.  Bank,  15  Fed.  Eep.  494 
des  V.  Gooch,  39  AtL  Bep.  1045  (Md.,  (1883);  Continental  Nat.  Bank  tj.  Eliot 

Atty.  Gen.  v.  New  York,  etc.    Nat.  Bank,  13  Eep.  351  (1881);  S.  C, 


Co.,  78  L.  T.  Eep.  61  (1897).  7  Fed.  Rep.  369;  Dickinson  v.  Cen- 

4  See  eh.  XXVH.  tral  Nat.  Bank,  139  Mass.  379  (1880); 

5  See  ch.   XXXIV.     The    case   of  Sibley  v.  Quinsigamond  Nat.  Bank, 
Glenn  v.  Clabaugh,  65  Md.  65  (1886),  133  Mass.  515   (1882);  State  v.  First 
holds    that  the    insolvent    laws    of  Nat.  Bank,  89  Ind.  303  (1883). 
Maryland  cannot  discharge  a  Mary- 
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incorporated  for  the  purpose  of  obtaining  possession  of  the 
stock  where  the  holders  of  the  stock  are  non-residents  and  are 
brought  into  the  case  only  by  publication  and  substituted  serv- 
ice. The  court  does  not  acquire  jurisdiction  over  the  defend- 
ants,' unless  the  certificates  are  within  the  jurisdiction.^ 

In  regard  to  shares  of  stock  owned  by  married  women,  the 
payment  of  dividends  is  governed  by  the  law  of  the  domicile 
of  the  corporation.'  It  would  seem  that  as  to  transfers  of  stock 
by  her  the  law  of  her  domicile  should  govern  as  between  her 
and  the  party  with  whom  she  deals,  but  that  the  duty  of  the 
corporation  as  to  transfers  is  according  to  the  law  of  the  state 
wherein  the  corporation  is  organized.* 

A  guardian's  sale  of  stock  is  governed  by  the  law  of  the 
state  of  the  guardianship,'  so  far  as  the  party  dealing  with  the 
guardian  is  concerned,  but  as  to  the  corporation  the  same  rule 
should  apply  as  in  the  case  of  transfers  by  married  women. 

As  regards  the  common-law  and  statutory  liability  of  a 
stockholder  on  his  stock,  the  law  of  the  domicile  of  the  corpo- 
ration determines  the  extent  of  the  liability,  while  the  law  of 
'Ca.Qforwm  determines  the  method  of  enforcing  that  liability.^ 

The  capital  stock  of  a  corporation  may  be  either  common  or 
preferred.  By  common  stock  is  meant  that  stock  which  enti- 
tles the  owners  of  it  to  an  equal  ^to  rata  division  of  profits,  if 
any  there  be ;  one  shareholder  or  class  of  shareholders  having 
no  advantage,  priority  or  preference  over  any  other  share- 
holder or  class  of  shareholders  in  the  division,  ^j  preferred 
stocJc  is  meant  stock  which  entitles  its  owners  to  dividends  out 
of  the  net  profits  before  or  in  preference  to  the  holders  of  the 
common  stock.  Common  stock  entitles  the  owner  to  a,  pro  rata 
of  dividends  equally  with  aU  other  holders  of  the  stock  except 
preferred  stockholders ;  while  preferred  stock  entitles  the  owner 
to  a  priority  in  dividends. 

By  watered  stock  is  meant  stock  which  is  issued  as  fully  paid 
up,  when,  in  fact,  the  whole  amount  of  the  par  value  thereof 

1  Jellenik  v.  Huron,  etc.  Co.,  83  Fed.  *  See  on  this  subject  Story  on  Con- 
Rep.  778  (1897).  A  careful  discussion  flict  of  Laws,  8th  ed.,  §§  146,  etc.,  and 
of  the  situs  of  stock  will  be  found  in  §§  433, 159  and  186.  See  also  §  319, 
the  case  of  Matter  of  Bronson,  150  infra. 

N.  Y.  1,  17,  34  (1896).  5  gee  §  338,  infra. 

2  See  §  361,  m/ra.  ngee  oh.  XI,  §  199,  and  ch.  XII, 
3See  §  543,  ira/ro.                                §333. 
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has  not  been  paid  in.  If  an  amount  less  than  the  whole  face 
value  of  the  stock  has  been  paid,  and  the  stock  has  been  is- 
sued as  full  paid,  then  the  stock  is  watered  to  the  extent  of 
the  deficit.  Watered  stock  is,  accordingly,  stock  which  pur- 
ports to  represent,  but  does  not  represent,  in  good  faith,  money 
paid  ia  to  the  treasury  of  the  company,  or  money's  worth  act- 
ually contributed  to  the  working  capital  of  the  concern.  The 
issue  of  such  stock  may  be  lawful,  but  sometimes  it  is  in  fraud 
of  the  rights  of  some  interested  party,  as,  e.  g.,  creditors  of  the 
corporation,  certain  shareholders  or  classes  of  shareholders.^ 

By  deferred  stock  or  ionds  is  meant  stock' or  bonds  the  pay- 
ment of  dividends  or  interest  upon  which  is  expressly  postponed 
until  some  other  class  of  shareholders  are  paid  a  dividend,  or 
until  some  certain  obligation  or  KabiLity  of  the  corporation  is 
satisfied.* 

By  overissued  or  spwrious  stock  is  meant  stock  issued  in  ex- 
cess of  the  full  amount  of  capital  stock  authorized  by  the  char- 
ter of  the  corporation.'  Such  stock  is  void  even  though  issued 
in  good  faith. 

In  Massachusetts  some  classes  of  corporations  issue  what  is 
there  known  as  special  stock.  This  is  a  peculiar  kind  of  stock, 
essentially  local  in  character,  provided  for  by  statute,  and  un- 
known before  the  year  1855.  Its  characteristics  are  that  it  is 
limited  in  amount  to  two-fifths  of  the  actual  capital ;  it  is  sub- 
ject to  redemption  by  the  corporation  at  par  after  a  fixed  time, 
to  be  specified  in  the  certificate ;  the  corporation  is  bound  to 
pay  a  fixed  half-yearly  sum  or  dividend  upon  it  as  a  debt ;  the 
holders  of  it  are  in  no  event  liable  for  the  debts  of  the  corpo- 
ration beyond  the  amount  of  their  stock,  and  the  issue  of  spe- 
cial stock  makes  aU  the  general  stockholders  liable  for  all  debts 
and  contracts  of  the  corporation  until  the  special  stock  is  fully 
redeemed.* 

§  13.  Certificates  of  stock. —  A  certificate  of  stock  is  from 
one  point  of  view  a  mere  muniment  of  title,  like  a  title  deed. 
It  is  not  the  stock  itself,  but  evidence  of  the  ownership  of  the 
stock ;  that  is  to  say,  it  is  a  written  acknowledgment  by  the 
corporation  of  the  interest  of  the  shareholder  ia  the  corporate 

1  See  ch.  III.  3  See  §§  391,  298. 

2  See  §  762,  infra,  and  oh.  IIL       <  See  ch.  XVI,  infra. 
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property  and  franchises ;  ^  it  operates  to  transfer  nothing  from 
the  corporation  to  the  shareholder,  but  merely  affords  to  the 
latter  evidence  of  his  rights.^  It  should  be  clearly  apprehended 
that  the  certificate  is  not  the  stock,  but  merely  written  evi- 
dence of  the  ownership  of  shares.'  Accordingly  it  follows  that 
shares  have  no  "  ear-marks  "  —  that  one  share  cannot  be  dis- 
tinguished from  another  share  —  but  that  it  is  only  the  certifi- 
cates which  are  distinguishable  one  from  the  other  by  their 
numbers  and  in  other  ways.*  The  certificate,  therefore,  has 
value  in  itself  only  as  evidence,  and,  apart  from  the  shares 
which  it  represents,  it  is  utterly  worthless.'  And  even  as  evi- 
dence it  is  not  in  every  case  essential ;  it  is  merely  a  conven- 
ient voucher,  which  the  shareholder  has  a  right  to  receive  if 
he  asks  for  it.*    One  element  of  its  value  to  the  shareholder  is 


1  Higgins  V.  Lansingh,  154  111.  301 
(1895). 

An  American  form  of  a  certificate 
of  stock  is  so  common  it  need  not  be 
given  here.  The  English  form  is  dif- 
ferent. The  following  is  a  specimen: 
No.  2007.        1000  fully  paid  ordinary  shares. 

The Company,  Limited. 

Incorporated  under  the   Companies  Acts, 
1862  to  1890. 
CAPITAL,  £200,000. 
Divided  into 
112,000  seven  per  cent,  preference  shares  of 
£1  each,    80,000  ordinary  shares  of  £1 
each  and  400  founders'  shares  of  £20 
each. 

THIS  IS  TO  CEETIFY  that of 

street,  London,  E.  C,  is  the  Eegisfcered 
Holder  of  One  Thousand  Ordinary  Shares  of 
£1  each,  Nos.  113,751  to  114,760,  inclusive,  in 

the Company,  Limited,  subject  to  the 

Kegulations  of  the  said  Company,  and  that 
the  said  Shares  are  fully  paid  up. 

GIVEN  imder  the  Common  Seal  of  the 
Company  this day  of ,  189-. 


(Seal.)  ,     .g 

,  Secretary.  a 

No  transfer  of  all  or  any  portion  of  these 
shares  can  be  registered  without  the  produc- 
tion of  this  certificate. 

2  Approved  in  the  case  of  Nelson  v. 
Owen,  31  So.  Eep.  75  (Ala.,  1896). 

3  Hawley  v.  Brumagim,  33  Cal.  394 
(1867);  Campbell  v.  Morgan,  4  Bradw. 


(lU.)  100  (1879);  People's  Bank  v. 
Kurtz,  99  Pa.  St.  344  (1882);  HubbeU 
V.  Drexel,  11  Fed.  Eep.  115  (1883); 
Van  Allen  v.  Assessors,  8  Wall.  578, 
598  (1865);  Burr  v.  Wilcox,  22  N.  Y. 
551  (1860);  Birmingham  Nat.  Bank 
V.  Eoden,  97  Ala.  404  (1892).  "  Stock 
is  one  thing,  and  certificates  another. 
The  former  is  the  substance,  and  the 
latter  is  the  evidence  of  it."  Haw- 
ley V.  Brumagim,  83  Cal.  394  (1867). 
The  fact  that  certificates  of  stock 
in  foreign  corporations  are  in  New 
York  state  does  not  render  them  sub- 
ject to  taxation  in  that  state.  Re 
James,  144  N.  Y.  6  (1894). 

<  HubbeU  v.  Drexel,  11  Fed.  Eep. 
115  (1883). 

5  Payne  v.  EUiot,  54  CaL  339  (1880). 
"  But  in  the  business  world  such  ob- 
ligations or  securities  are  treated  as 
something  more  than  mere  muni- 
ments of  title.  They  are  daily  bought 
and  sold  like  ordinary  chattels,  they 
may  be  hypothecated  or  pledged, 
they  have  an  inherent  market  value, 
and,  while  differing  in  some  respects 
from  chattels,  they  are  generally 
classified  as  personal  property."  Mer- 
ritt  V.  American,  etc.  Co.,  79  Fed. 
Eep.  338,  335  (1897). 

6  Johnson  v.  Albany,  etc.  E.  E.,  40 


46 


OH.  I.J 


DEFINITIONS   AND   NATUEE    OF   COEPOEATIONS. 


[§13- 


that  it  is  prima  facie  evidence  of  liis  title.'    A  certificate  of 
stock  need  not  be  under  seal.^ 

A  certificate  of  stock  is  not  necessary  to  the  complete  owner- 
ship of  the  stock ; '  nor  is  payment  of  the  subscription  necei;- 
sary  thereto.*  But  the  corporation  is  bound,  upon  demand,  to 
issue  a  certificate  of  stock  to  one  "who  is  entitled  to,  it ;  ^  and, 
if  it  refuses,  the  stockholder  may  bring  suit  in  equity  to  com- 
pel its  issuance ;  ^  or  he  may  sue  it  in  an  action  at  law  for  dam- 
When  certificates  are  executed  by  a  part  only  of  the 


How.  Pr.  193  (1870).  Cf.  Arnold  v. 
Suffolk:  Bank,  37  Barb.  434  (1857),  a 
case  in  which,  the  distinction  be- 
tween a  refusal  on  the  part  of  a  cor- 
poration to  issue  a  certificate  in  a 
certaiu  form  and  a  refusal  to  recog- 
nize the  owner  of  shares  as  owner  — 
a  denial  of  his  property  in  the  stock  — 
is  clearly  drawn.  The  supreme  court 
of  Indiana  have  noted  the  distinc- 
tion to  the  effect  that  a  certificate  is 
not  the  title,  but  only,  evidence  of 
the  title,  to  shares.  The  court  say: 
"The  certificate  did  not  constitute 
the  title  to  the  stock.  ...  In  legal 
contemplation  the  certificate  was 
merely  an  additional  and  conven- 
ient evidence  of  the  ownership  of  the 
stock."  Cincinnati,  etc.  E.  E.  v. 
Pearce,  38  Ind.  503  (1867). 

1  Broadway  Bank  v.  McElrath,  13 
N.  J.  Eq.  34  (1860);  Courtright  v. 
Deeds,  37  Iowa,  503  (1873);  Walker  u 
Detroit  Transit  R'y,  47  Mich.  338 
(1883). 

^Halstead  v.  Dodge,  51 N.  Y.  Super. 
Ct.  169  (1884).  There  is  no  common- 
law  rule  requiring  certificates  of 
stock  to  have  the  corporate  seal 
placed  upon  them.  Coddington  v. 
Railroad,  103  U.  S.  409  (1880),  dictum. 

If  the  certificate  is  not  signed  by  . 
the  president  and  is  not  imder  seal, 
a  purchaser  must  take  notice  of  facts 
contained  in  the  corporate  books 
relative  to  such  stock.  Byers  v.  Rol- 
lins, 13  Colo.  33  (1889). 

3  Wheeler  v.  Millar,  90  N.  Y.  353 


(1883);  Burr  v.  WUcox,  33  N.  Y.  551, 
555  (1860);  Thorp  v.  Woodhull,  1 
Sandf.  Ch.  411  (1844). 

4  Wheeler  v.  MiUar,  90  N.  Y.  353 
(1883). 

5  Buffalo,  etc.  E.  R.  v.  Dudley,  14 
N.  Y.  336,  347  (1856);  National  Bank 
u  Watsontown  Bank,  105  U.  S.  317 
(1881).  A  valid  certificate  may  be 
issued  out  of  the  state  in  which  the 
corporation  exists.  Courtright  v. 
Deeds,  37  Iowa,  503  (1873).    See  §  61. 

The  failure  of  the  corporation  to 
issue  a  certificate  is  no  defense  to 
an  action  to  collect  the  subscription. 
See  §  193,  infra. 

As  to  whether  a  company  is  obliged 
at  common  law  to  issue  certificates 
of  stock,  see  an  article  in  6  Juridical 
Review  (Eng.),  58. 

It  has  been  held  in  Maryland  that 
a  subscriber  to  the  increased  capital 
stock  of  the  company  is  not  entitled 
to  a  certificate  until  he  has  paid  for 
the  stock  in  full,  and  such  subscriber 
is  not  entitled  to  the  rights  of  a. 
stockholder  untU  he  has  paid  in  full. 
The  court  stated  that  such  stock- 
holders are  not  entitled  to  dividends 
equally  with  other  stockholders. 
The  basis  of  the  decision  was  the 
difference  between  original  stock  and 
increased  stock.  The  court  refused 
to  compel  the  corporation  to  issue  a 
certificate.  Baltimore,  etc.  R'y  v. 
Hambleton,  77  Md.  341  (1893). 

6  Id. 
'Id. 
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-officers  required  by  law  to  sign  them,  they  may  be  void.^  But 
a  certificate  issued  to  an.  officer  of  the  corporation  who  is  a 
shareholder,  although  the  certificate  is  signed  by  that  officer, 
is  valid.2  It  is  not,  however,  essential  to  the  existence  of  the 
corporation  that  certificates  of  stock  shall  be  issued.'  Without 
a  certificate  the  shareholder  has  a  complete  power  to  transfer 
his  stock,*  to  receive  dividends,^  and  to  vote,'  and  he  is  individu- 
ally liable  as  a  stockholder.'  A  certificate  of  stock  may  be  a 
valid  subject  of  a  donatio  causa  mortis,  of  a  legacy,  a  contract 
of  sale,  a  pledge,  or  a  gift.^  Under  the  English  statute  an  issue 
of  stock  by  a  corporation  has  reference  only  to  the  issue  of  the 
certificates,  and  means  an  original  putting  out  of  the  shares.' 
In  New  York,  making  out  and  mailing  the  certificates  has  been 
held  to  constitute  a  due  issuing  thereof.^"  And  in  Maryland,  the 
■stub  of  a  book  from  which  certificates  have  been  detached  is 
evidence  of  their  regular  issue.^^ 

Certificates  of  stock  are  not  negotiable  instruments.  They 
have  sometimes  been  said  to  have  a  quasi-negotiability,  but  this 
phraseology  throws  little  light  upon  the  real  character  of  the 
transferability  of  stock.  It  may  be  said  in  general  that  by  the 
■operation  of  the  law  of  estoppel  the  purchaser  of  a  certificate 
of  stock,  in  good  faith  and  for  value,  may  take  it  free  from 
many  claims  of  previous  holders  which  would  be  allowed  to 
<;ome  in,  in  the  case  of  a  sale  of  an  ordinary  chose  in  action.^^ 

By  reason  of  certificates  of  stock  having  many  elements  of 
negotiability  a  pledge  of  the  certificates  may  be  enforced  by 
suit  in  a  state  where  the  certificates  are  deposited.^' 

1  Holbrook  v.  Fauquier,  etc.  Co.,  3  ^  Beckett  v.  Houston,  33  Ind.  393 
Crauch,  C.  C.  435  (1839);  S.  C,  13  Fed.    (1869). 

Cas.  333.    See  §  368.  7  Agricultural  Bank  v.  Wilson,  34 

2  Titus  V.  Great  Western  Tump.  Me.  373  (1844);  Mitchell  v.  Beckman, 
Eoad,  61  N.  Y.  337  (1874).  64  Cal.  117  (1883). 

3  Chester  Glass  Co.  v.  Dewey,  16  8  gee  ch.  XVIII. 

Mass.  94  (1819);  Burr  v.  Wilcox,  33  9  East  GloucestersMre  R'y  v.  Bar- 

N.  Y.  551  (1860).  tholomew,  L.  R.  3  Exch.  15  (1867); 

■1  First    Nat.  Bank   v.  GiflEord,  47  Bush's  Case,  L.  E.  9  Ch.  App.  554 

Iowa,  575  (1877);  National  Bank  v.  (1874). 

Watsontown   Bank,  105    U.  S.  317  "  Jones  u  Terre  Haute,  etc.  R.  E.,  17 

.j(1881).  Cf.  Brigham  v.  Mead,  93  Mass.  How.  Pr.  539  (1859).     Cf.  §  13,  mprcu 

345  (1865).  11  Weber  v.  Fickey,  47  Md.  196  (1877). 

5  Ellis  V.  Essex  Merrimack  Bridge,  12  ggg  ch.  XXIV. 

19  Mass.  343  (1834).  "  Certificates  of  stock  represent  the 
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Stock  may  be  transferred  without  a  transfer  of  the  certifi- 
cate, and  if  the  transferrer  afterwards  transfers  the  certificate 
to  another  party  he  is  liable  to  the  first  transferee.' 

§  14.  Definition  of  hond,  mortgage,  deed  of  trust,  debenture, 
'articles  of  association,  memoranda  of  association,  scrip,  certifi- 
cate hoolc,  transfer  hook,  stock  ledger,  underivriting,  founders'' 
shares. —  A  tend  of  a  corporation  is  an  instrument  executed 
under  the  seal  of  the  corporation,  acknowledging  the  loan  and 
agreeing  to  repay  the  same  upon  terms  set  forth  therein.  A 
coupon  bond  is  one  that  has  coupons  attached,  usually  in  the 
form  of  promissory  notes  to  pay  an  amount  of  money  equal  to 
the  annual  or  semi-annual  interest  on  the  bond.  A  registered 
bond  is  one  whose  negotiability  is  temporarily  withdrawn  by  a 
writing  on  the  bond  that  it  belongs  to  a  specified  person,  and  by 
a  registry  to  that  effect  at  an  oflELce  specified  by  the  company. 

A  mortgage  given  by  a  corporation  may  be  similar  to  the 
ordinary  mortgage  given  by  an  individual. 

But  usually  a  corporate  mortgage  is  made  in  the  form  of  a 
mortgage  deed  of  trust.  Such  a  deed  of  trust  is  a  mortgage,  the 
mortgagee,  however,  being  a  trustee  for  bondholders,  and  the 
bonds  being  secured  by  the  mortgage  deed  of  trust.  The  trustee 
maybe  an  individual  but  generally  is  a  trust  company.  Where 
the  mortgage  is  to  secure  a  large  number  of  bonds,  it  is  almost 
necessary  that  a  deed  of  trust  be  used.  Otherwise  the  mort- 
gage would  run  to  the  bondholders,  who  are  constantly  chang- 
ing, and  many  of  whom  are  soon  unknown  to  the  corporation 
mortgagor.  Moreover  in  foreclosing  such  a  mortgage  serious 
difl&culties  would  arise.  Hence,  where  a  corporation  gives  a 
mortgage  to  secure  bonds,  this  mortgage  is  made  in  the  form 
of  a  deed  of  trust. 

The  word  "  debenture  "  has  no  definite  legal  meaning,  except 
that  it  always  means  a  debt.  It  may  be  applied  to  any  prom- 
ise or  security  of  the  company  to  pay  money.  It  may  be  a 
mere  promise  to  pay,  or  a  covenant  under  seal  to  pay,  or  a 
mortgage  or  charge  under  the  seal  of  the  company.^ 

stock  itself  sufficiently  to  sustaia  a    American,  etc.  Co.,  79  Fed.  Eep.  228 
suit  commenced  by  substituted  serv-    (1897). 

ice  for  the  purpose  of  establishing  a        i  Mahahey  v.  "Walsh,  16  N.  Y.  App. 
lien,  even  though  the  corporation  is    Div.  601  (1897).    See  §  358,  infra. 
located  in  another  state.    Merritt  v.        2  gge  §  776,  infra. 
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"  Debenture  stock  "  is  an  Englisli  term.  It  does  not  mean 
shares  of  stock,  as  in  America,  but  means  an  English,  bond,  an 
absolute  obligation  of  the  corporation  to  pay  principal  and  in- 
terest at  fixed  times.  It  is  the  English  form  of  bond,  and  may 
or  may  not  be  secured  by  a  mortgage.  A  holder  of  debenture 
stock  is  generally  given  a  certificate  by  the  corporation,  similar 
in  many  respects  to  a  certificate  of  shares  of  stock,  except  that 
the  former  represents  a  portion  of  a  lump  debt,  while  the 
latter  represents  a  portion  of  the  capital  stock.'  In  this  coun- 
try the  same  kind  of  security  is  issued  by  gi'V'ing  to  a  bond- 
holder, in  exchange  for  coupon  bonds  which  he  delivers  to  the 
company  at  the  time  when  he  receives  the  certificate,  a  certifi- 
cate entitling  him,  and  him  alone,  to  a  specified  sum  and  inter- 
est. The  United  States  government  issues  such  a  certificate 
and  calls  it  a  registered  bond.  An  American  mortgage  may 
be  so  drawn  as  to  secure  both  American  bonds  and  English 
debenture  stock,  with  suitable  provisions  for  the  exchange  of 
bonds  for  stock.^ 

Articles  of  association  are  similiar  to  by-laws,  and  are  for  the 
regulation  and  management  of  the  corporation. 

Memoranda  of  association  are  the  same  as  the  American  ar- 
ticles of  incorporation  required  to  be  filed  under  general  stat- 
utes for  incorporation.' 

In  England  scrip  is  a  written  acknowledgment  by  a  corpo- 
ration that  the  holder  will  be  entitled  to  certain  shares  of  stock 

1  Lindley,  Company  Law,  p.  195.  which  a  debenture  may  be  secnxed. 
See  also  §  777,  infra.  "  Debenture  The  loans  of  the  large  railway  com- 
stook  is  of  the  same  nature  as  ordi-  panies  are  almost  invariably  in  the 
nary  debentures,  except  that  instead  form  of  stock,  and  are  usually  per- 
of  each  bond  securing  a  definite  petufl,L"  Jordan  &  Brown  on  Joint- 
amount  the  whole  sum  secured  is  Stock  Companies  (20th  od.),  p.  138. 
treated  as  a  single  stock,  and  bonds  2  gee  §  777,  infra. 
are  issued  declaring  the  holder  to  be  '  "  Deed  of  settlement "  is  a  term 
entitled  to  a  definite  sum,  part  of  this  that  was  used  in  England,  prior  to 
stock.  Tills  sum  is  not  necessarily  a  1863,  to  indicate  the  same  as  the 
roimd  sum,  but  maybe  for  any  num-  modem  articles  of  association  and 
ber  of  pounds,  and  may  include  f  rac-  memoranda  of  association.  See  Bur- 
tions  of  a  pound  unless  express  lim-  rows  v.  Smith,  10  N.  Y.  550, 556  (1853); 
itation  is  made  in  that  respect.  The  Eapalje  &  L.  Law  Diet.  361 ;  London 
debenture  stock  may  be  repayable  at  Financial  Assoc,  v.  Kelk,  L.  R  26  Cli. 
a  fixed  date,  or  may  be  u-redeemable,  D.  107  (1884) ;  Guinness  v.  Land  Corpo- 
according  to  the  deed  creating  it,  and  ration,  L.  E.  22  Ch.  D.  349  (1883). 
may  be  secured  in  any  manner  in 
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and  a  certificate  therefor  when  the  unpaid  instalments  on  such 
shares  are  all  paid  in.     They  are  negotiable  instruments.^ 

The  certificate  took  of  a  corporation  contains  the  printed, 
lithographed  or  engraved  certificates  of  stock,  -which  are  fiUed 
out  and  signed  by  the  proper  officers  and  then  delivered  to  the 
stockholders.  A  stub  in  the  book,  opposite  each  certificate, 
states  the  name,  amount,  date,  etc.,  of  the  certificate  which  is 
issued.  When  the  certificate  is  returned,  upon  a  transfer  to  a 
new  person,  it  is  canceled  and  attached  to  the  old  stub.  On 
the  back  of  the  certificate  a  blank  forih  for  a  transfer  of  the 
stock  represented  by  it  is  given. 

The  transfer  'hook  is  for  the  purpose  of  keeping  a  record  of 
transfers  of  stock.  The  entries  in  it  correspond  to  the  transfers 
on  the  backs  of  the  canceled  certificates  of  stock.  The  entries 
in  the  transfer  book  are  generally  made  by  a  clerk  as  attorney 
in  fact  for  the  transferrer.  The  form  of  transfer  on  the  back 
of  the  certificate  contains  such  a  power  of  attorney. 

The  stock  ledger  contains  a  statement  of  how  much  stock  the 
past  and  present  stockholders  have  owned  or  now  own.^ 

TJnderwriiMig  means  an  agreement,  made  before  the  shares 
are  brought  before  the  public,  that  in  the  event  of  the  public 

1  Goodwin  v.  Eobarts,  L.  R.  1  App.  and  delinquent    sales,  whether  his 

Cas.  47G  (1876);   EirtnbaU  v.  Metro-  shares  are  free  from  liens  or  liability 

pohtan  Bank,  L.  E.  3  Q.  B.  D.  194  ia  favor  of  the  corporation,  and  in 

(1877).  the  same  manner  enables  the  corpo- 

In  tliis  country  scrip  generally  ration  to  enforce  its  dehnquent  as- 
means  a  kind  of  dividend:  e.  g.,  land  sessment  upon  the  shares  liable  there- 
scrip  dividend  entitling  the  holder  to  for,  no  matter  how  many  transfers 
take  so  much  land;  and  a'scrip  divi-  have  been  made  subsequent  to  the 
dend  entitling  the  holder  to  future  assessment;  each  transferee  taking 
dividends  the  same  as  stock  receives,  the  legal  title,  but  subject  to  the  as- 
but  without  the  voting  privilege  of  sessment,  just  as  the  grantee  of  the 
stock.    See  oh.  XXXII,  infra.  legal  title  to  land  takes  it  subject  to 

2 "The  keeping  of  a  stock  book,  in  all  valid  recorded  liens."  Craig  v. 
which  the  original  issue  and  all  sub-  Hesperia,  etc.  Co.,  113  CaL  7  (1896). 
sequent  transfers  must  be  entered.  See  also  §  382,  infra.  It  may  be 
enables  the  holder  or  purchaser  to  added  that  the  stock  ledger  also  en- 
trace  his  shares  back  to  the  original  ables  the  corporation  to  ascertain 
issue  by  the  numbers  of  the  different  quickly  who  is  entitled  to  vote  and  on 
certificates,  and  thus  identify  the  how  much  stock;  also  who  is  entitled 
shares  upon  which  any  assessment  to  dividends  and  on  how  much  stock, 
has  been  made,  and  enables  him  to  It  is  not  necessary  for  the  corpora- 
ascertain  with  certainty,  in  co'nnec-  tion  to  keep  either  a  transfer  or  a 
tion  with  the  other  records  of  the  stock  ledger.  See  g  383,  infra. 
corporation  relating  to  assessments 
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not  taking  all  the  shares  or  the  number  mentioned  in  the  agree- 
ment, the  underwriter  ■will  take  the  shares  which  the  public  do 
not  take.' 

Founders^  sha/res  are  shares  which  take  the  profits  after  cer- 
tain dividends  are  paid  on  the  other  shares.  They  are  a  sort 
of  deferred  stock.^  They  are  issued  to  the  founders  or  pro- 
moters of  the  enterprise.  They  are  unknown  in  America.  In 
England  they  often  acquire  a  great  value,  and  so  enormous 
have  been  the  profits  of  some  of  the  trust  and  investment  com- 
panies that  their  founders'  shares,  which  divide  the  surplus 
after  payment  of  a  moderate  maximum  dividend  on  the  ordi- 
nary shares,  are  worth  almost  fabulous  sums  of  money.' 


1  The,  underwriter  is  liable  on  the 
stock.  iJe  Licensed  Victuallers,'  etc. 
Assoc,  L.  R.  4a  Ch.  D.  1  (1889). 

Where  an  "  underwriter  "  agrees  to 
subscribe  for  whatever  the  public  do 
not  take,  and  authorizes  another  to 
make  the  subscription  for  him,  he  is 
bound  by  the  subscription.  Shaw  v. 
Bentley,  etc.  Co.,  68  L.  T.  Eep.  812 
(1893);  also  iJe  Bentley,  etc.  Co.,  69 
L.  T.  Eep.  204  (1893). 

An  imderwriter's  contract  is  given 
in  full  in  Re.  Hannan's,  etc.  Co.,  75 
L.  T.  Eep.  45  (1896). 

2  In  the  case  iJe  New  Transvaal  Co., 
75  |L.  T.  Rep.  272  (1896),  the  founders' 
shares  had  the  following  rights: 

"  The  profits  of  the  company  in  each 
year  shall  ...  be  applicable  fiist  in 
or  towards  payment  of  a  dividend  of 
eight  per  cent,  on  the  amount  of  the 
ordinary  shares,  and  the  surplus,  if 
any,  shall  ...  be  divided  as  follows, 
viz.:  one-fifth  part  thereof  among  the 
holders  of  founders'  shares,  and  four- 
fifths  thereof  among  the  holders  of 
ordinary  shares  in  proportion  to  the 
amounts  for  the  time  being  paid  up 
thereon." 

In  iJe  London,  etc.,  Ltd.,  77  L.  T. 
Eep.  146  (1897),  there  were  one  hun- 
dred and  twenty  founders'  shares  of 
£10  each  and  twelve  thousand  ordi- 
nary shares  of  £10  each.    The  found- 


ers' shares  were  entitled  to  half  of 
any  dividend  which  might  remain 
after  paying  ten  per  cent,  on  the  or- 
dinary shares.  The  directors  allotted 
to  themselves  eighty  of  these  found- 
ers' ghares  and  the  court  upheld  the 
allotment.  The  prospectus  stated 
that  each  person  taking  fifty  ordi- 
nary shares  would  be  entitled  to  take 
one  of  the  founders'  shares.  The  di- 
rectors caused  the  fifty  ordinary 
shares  for  each  of  the  eighty  found- 
ers' shares  to  be  taken  by  others. 

3  For  instance,  the  founders'  shares 
in  The  Trustees,  Executors  and  Secu- 
rities Insurance  Company  have  been 
quoted  on  the  market  at  sometliing 
like  seven  thousand  five  hundred  per 
cent,  of  their  par  value. 

The  following  article  in  the  Finan- 
cial News  of  London  of  June  2,  1890, 
is  interesting  if  not  particularly  edi- 
fying: 

"  In  a  considerable  proportion  at  the  new 
enterprises  whicli  are  being  brought  out, 
either  the  prospectus  is  accompanied  by  a  list 
of  founders,  or  it  invites  subscriptions  of  or- 
dinary capital  by  offering  the  inducement  of  a 
proportionate  allotment  of  founders'  shares. 
The  very  name  of  f  oundfer  has  come  to  have 
an  opulent  ring  about  it,  .  .  and  in  the  case 
of  the  most  recent  issue,  that  of  the  Empire 
of  India  Corporation,  the  fortunate  possessors 
of  the  few  £10  founders'  shares  have  already 
seen  them  worked  up  in  the  market  to  a  pre- 
mium of  £500.    No  wonder,  then,  that  securi- 
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Founders'  shares  are  often  given  as  a  gift  to  eminent  persons 
who  consent  to  act  as  directors  and  to  be  held  out  to  the  public 
as  such. 


ties  of  this  class  are  regarded  with  a  covetous 
eye.  To  be  the  lucky  holder  seems  a  very 
good  substitute  for  possessing  the  philoso- 
pher's stone  or  the  magic  wand  of  the  east- 
em  genii,  by  means  of  which  gold  could  be 
produced  at  will.  In  no  other  kind  of  invest- 
ment regulated  by  limited-liability  principles 
have  such  profitable  results  been  obtained. 
For  a  comparatively  small  outlay  there  is  the 
prospect  of  a  return  '  exceeding  the  dreams 
of  avarice/ and  although  all  founders'  shares 
do  not  turn  oat  El  Doradoes,  yet  their  infinite 
possibilities  -of  *  unearned  increment '  give 
them  a  special  degree  of  fascination,  and 
tempt  persons  who  would  scornfully  hold 
aloof  from  any  ordinary  scheme  of  com- 
pany promotion  to  lend  their  names  in  re- 
turn for  the  allotment  of  one  or  two  founders' 
shares.  .  .  There  can  be  no  question  that 
the  investing  public  attach  a  good  deal  of 
importance  to  the  lists  of  founders.  They  see 
a  number  of  names  of  gentlemen  of  social 
position,  possibly  of  financial  eminence,  and 
they  jump  to  the  conclusion  that  the  taking 
up  of  the  founders'  shares  by  these  persons 
implies  a  sort  of  assurance  on  their  part  of 
the  respectability  and  bona  fides  of  the  pro- 
motion. The  founders  themselves,  probably, 
have  never  looked  at  the  matter  quite  in  that 
light.  They  must,  however,  confess  that  the 
privilege  of  holding  these  specially-favored 
shares  is  not  conferred  with  an  altogether 
disinterested  object.  Promoters  want  to  get 
good  names  on  the  prospectus,  and  this  is 
one  of  the  expedients  by  which  they  accom- 
plish their  end.  ...  It  is  quite  understood  in 
many  —  perhaps  in  a  majority  of  —  eases 
that  it  is  their  personal  influence  which  is 
being  purchased  by  the  grant  of  an  exclusive 
privilege.  To  that  extent  they  do  undoubt- 
edly further  and  encourage  the  interests  of 
the  promoters.  Sometimes  they  undertake 
for  each  foimders'  share  to  place  a  certain 
number  of  ordinary  shares  —  in  other  words, 
to  *  guarantee  a  subscription.' " 

Founders'  shares  resemble  pre- 
ferred stock  in  that  the  amount  of 
dividends  payable  thereon  depends  in 
each  case  upon  the  terms  of  the  agree- 
ment under  which  the  shares  are  is- 
sued. The  dividends  going  to  the 
founders'  shares  may  be  great  or 
small,  and  may  be  more  or  less  fixed 
or  contingent,  just  as  the  oi'iginal 


incorporators  may  determine.  The 
nature  of  founders'  shares  and  the 
variable  character  of  the  rights  con- 
ferred thereby  are  illustrated  ia  the 
case  Re  London,  etc.  Corp.,  73  L.  T. 
Kep.  380  (1895),  the  charter  contain- 
ing the  following  provisions: 

"  (6)  There  shall  first  be  paid  out  of  the 
net  profits  of  the  company  in  each  year  to 
the  holders  of  the  preferred  shares  a  cumu- 
lative preferential  dividend,  at  a  rate  not  ex- 
ceeding £5  per  cent,  per  annum  on  the  amount 
paid  up  thereon  for  the  time  being,  (c)  There 
shall,  in  the  next  place,  be  paid  out  of  the 
net  profits  of  the  company  to  the  holders  of 
ordinary  shares  a  dividend  at  the  rate  of  seven 
per  cent,  per  annum  on  the  amount  paid  up 
thereon  for  the  time  being,  (d)  After  these 
payments,  and  providing  for  the  further  re- 
muneration of  the  directors,  one  moiety  shall 
belong  to  the  holders  of  founders'  shares, 
and  the  residue  shall  belong  to  the  holders  of 
ordinary  shares."  .  .  . 

"The  founders'  shares  shall  entitle  the  hold- 
ers thereof  to  such  dividends  and  other  inter- 
est in  the  profits  of  the  company  as  is  defined 
by  the  memorandum  and  articles  of  associa- 
tion; but,  except  in  the  case  of  liquidation, 
they  shall  not  entitle  the  holders  thereof  to 
any  share  in  the  capital  of  the  company  be- 
yond the  actual  amount  paid  up  or  duly  cred- 
ited as  paid  up  upon  them."  .  .  . 

"In  any  winding-up  of  the  company  the 
holders  of  founders'  shares  shall  be  entitled 
(as  between  themselves  and  holders  of  pre- 
ferred and  ordinary  shares)  to  one  moiety  of 
any  assets  of  the  company  remaining  after 
the  payment  and  discharge  of  the  debts  and 
liabilities  of  the  company,  and  the  repay- 
ment to  the  holders  of  preferred  and  ordi- 
nary shares  of  the  amount  paid  up  or  credited 
as  paid  up  on  such  shares,  together  with  the 
costs  of  winding  up;  provided  always  that  in 
the  division  of  any  reserve  fund  under  this 
clause  the  founders  shall  be  entitled  to  one 
moiety  of  any  portion  of  such  reserve  fund 
arising  from  the  issue  of  any  shares  in  the 
company  at  a  premium,  but  as  to  any  other 
reserve  fund  shall  only  be  entitled  to  one 
moiety  of  such  reserve  fund  up  'to  twenty 
per  cent,  of  the  subscribed  capital,  and  no 
more." 

See  also  Re  Macdonald,  etc.  Co.,  69 
L.  T.  Rep.  567  (1893). 
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DEFINITIONS   AJND   NATUEE   OF   COEPOEATIONS. 


[cn. 


§  15.  The  name  of  a  corporation. —  A  corporation  has  an  ex- 
istence distinct  from  that  of  the  individuals  constituting  it. 
Hence,  for  the  purposes  of  identification  and  perpetuity,  it  is 
essential  that  the  corporation  have  a  name. 

The  corporate  name  is  usually  the  choice  of  the  incorporators, 
and  is  specified  in  the  creating  instrument.  By  this  name  it 
takes  and  grants  property,  sues  and  is  sued,  and  does  aU  cor- 
porate acts.^  The  right  of  a  corporation  to  the  exclusive  use  of 
its  chosen  name  is  recognized  by  statute  in  many  states,  but  is 
usually  protected  independently  of  any  statute.^ 


1  Viner's  Abr.,  Corporation ;  Bacon's 
Abr.,  Corporation;  1  BL  Com.  475, 
476;  Glass  v.  Tipton,  etc.  Co.,  33  Ind. 
376  (1869).  Statutes  relative  to  cor- 
porations usually  prescribe,  expressly 
or  by  implication,  that  the  articles  of 
incorporation  shall  specify  the  nam.e 
assumed  by  the  corporation.  In  "Wells 
V.  Oregon  Wj,  etc.  Co.,  15  Fed.  Rep. 
561,  567  (1883),  it  is  said  that  the  stat- 
ute might  create  a  corporation  with- 
out any  special  designation,  although 
some  description  would  be  necessary, 
and  then  it  might  subsequently  ac- 
quire a  name.  Corporations  are  re- 
quired both  at  common  law  and  by 
the  statutes  of  aU  the  states  to  have 
names.  Glass  v.  Tipton,  etc.  Co.,  83 
Ind.  376  (1869).  The  corporate  name 
has  been  variously  spoken  of  as  "the 
very  being  of  the  constitution," 
"the  knot  of  their  combination," 
"as  the  name  of  baptism,"  "the  sub- 
stance and  essence  of  it."  The  form 
of  the  name  is  sometimes  prescribed 
by  statute,  as  that  it  shall  begin  with 
"The"  and  end  with  "company," 
"corporation,"  "association"  or  "so- 
ciety." Colo.  Gen.  Laws,  1877,  pp.  143, 
144  See  also  Conn.  Gen.  Stat.  1888, 
§  1905.  In  Hammond  v.  Hastings, 
134  U.  S.  401  (1890),  the  name  of  the 
corporation  was  "George  H.  Ham- 
mond &  Company.''  The  court  held 
that  even  if  this  name  on  the  certifi- 
cate of  stock  did  not  give  notice  that 
it  was  'a  corporation,  yet  that  a  lien 
on  the  stock  was  sufficient.    School 
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districts  erected  under  a  general  law, 
which  does  not  require  the  designa- 
tion of  a  name,  may  acquire  such 
for  the  purposes  of  suits  and  other 
corporate  acts  by  usage.  South  School 
Dist.  V.  Blakeslee,  13  Conn.  337  (1839). 
The  West  Virginia  Code,  1891,  p.  503, 
§  11,  prescribes  that  "  no  joint-stock 
company  shall  adopt  the  same  name 
which  is  being  used  at  the  time  by 
another  corporation  of  this  state." 
N.  Y.  Laws,  1895,  ch.  673,  prohibits 
even  the  selection  of  a  name  suffi- 
ciently resembling  another  as  to  de- 
ceive. See  also  Mo.  Eev.  St.  1889, 
§§  3496,  3768.  An  author  cannot  re- 
pudiate his  contract  with  a  corpora- 
tion, although  the  corporation  has 
the  same  name  as  a  person  who  has 
fled  from  a  criminal  prosecution. 
Jewett  Pub.  Co.  v.  Butler,  159  Mass. 
517  (1893). 

2  Thus,  it  is  said  that  a  corporate 
name  legally  acquired  should  be  pro- 
tected upon  the  same  principle  and 
to  the  same  extent  that  individuals 
are  protected  in  the  use  of  trade- 
marks. Holmes,  etc.  v.  Holmes,  etc. 
Co.,  37  Conn.  378, 393  (1870).  The  cor- 
porate name  is  a  trade-mark  from 
the  necessity  of  the  thing,  and  upon 
every  consideration  of  private  justice 
and  public  poUcy  deserves  the  same 
consideration  and  protection  from  a 
court  of  equity.  The  case  of  an  en- 
croachment is  analogous  to  if  not 
stronger  than  that  of  a  piracy  upon 
an  established  trade-hiark.    Newby  ■ 


OH.  I.] 


PEFINITIONS   AND   NATUEE   OF   COEPOEATIONS. 


[§15. 


The  matter  of  protecting  the  use  of  a  corporate  name  is  in- 
trinsically of  equitable  cognizance,  as  the  injured  party  seldom 
if  ever  has  an  adequate  and  complete  remedy  at  law.  To  pre- 
vent the  continuance  of  such  a  wrong  equity  will  interfere, 
and  at  the  suit  of  the  injured  party  wiU  grant  an  injunction.' 


V.  Oregon  Cent.  R'y,  Deady,  609,  616 
(1869);  S.  C,  18  Fed.  Cas.  38.  Cf. 
Goodyear's  India  Rubber,  etc.  Co.  v. 
Goodyear  Rubber  Co., '128  U.  S.  598 
(1888).  State  oflacia,ls  cannot  be  en- 
joined from  allowing  a  domestic  cor- 
poration to  take  the  name  that  a  for- 
eign corporation  has,  even  though  a 
fraud  is  worked  thereby.  Lehigh 
VaUey  Coal  Co.  v.  Hamblen,  33  Fed. 
Rep.  225  (1885).  In  Massachusetts,  by 
statute,  a  foreign  corporation  doing 
a  banking,  loan,  trust  or  investment 
business  in  the  state  cannot  use  the 
same  name  as  or  a  similar  riame  to  a 
domestic  corporation.  International 
T.  Co.  V.  International  L.  &  T.  Co., 
153  Mass.  371  (1891).  A  corporation 
may  take  a  name  which  an  old  cor- 
poration is  about  to  take  by  change 
of  name.  Illinois  Watch  Case  Co.  v. 
Pearson,  140  m.  438  (1893).  A  foreign 
corporation  cannot  prevent  a  domes- 
tic corporation  from  using  the  same 
name,  where  the  latter  was  incorpo- 
rated first,  even  though  the  public 
may  be  misled.  In  this  case  a  party 
sold  out  to  individuals,  but  did  not 
sell  any  trade-marks.  He  then  in- 
corporated a  company  under  the 
name  of  the  trade-mark.  Hazelton 
Boiler  Co.  v.  Hazelton,  etc.  Co.,  143 
111.  494  (1892). 

1  Ottoman  Clahvey  Co.  v.  Dane,  95 
111.  303  (1880).  Equity  wiU  always  in- 
terfere where  the  same  name  has  been 
WTongfuUyappropriated.  Where  only 
a  similar  name  is  used  it  is  usually 
held  that  some  actual  damage,  past, 
present  or  imminent,  must  be  shown. 
A  corporation  will  be  protected  in  its 
name  as  a  trade-mark.  Often  so  by 
etatute.  State  v.  McGrath,  93  Mo. 
355  (1887).  A  corporation  may  enjoin 


another  corporation  from  taking  and 
using  its  name.    Farmers'  L.  &  T. 
Co.  V.  Farmers'  L.  &  T.  Co.,  1  N.  Y. 
Supp.  44  (1888).    The  use  of  any  par- 
ticular name  by  a  corporation  will 
not  be  enjoined  unless  it  be  clearly 
proven  that  the    complainant  wiU 
suffer  injury.    Drummond  Tobacco 
Co.  V.  Handle,  114  la  412  (1885);  Lon- 
don, etc.  Ass.  Soc.  V.  London,  etc. 
Ins.  Co.,  11  Jm-.  938  (1847);  Newby  v. 
Oregon  Cent.   R'y,  Deady,  609,  616 
(1869);  S.  C,  18  Fed.  Cas.  38;  Holmes, 
etc.  V.  Holmes,  etc.  Co.,  87  Conn.  278, 
295  (1870),  where  the  language  of  the 
court  is  as  follows:  "The  ground  on 
which  courts  of  equity  afford  relief 
in  this  class  of  cases  is  the  injury  to 
the  party  aggrieved,  and  the  imposi- 
tion upon  the  public  by  causing  them 
to  believe  that  the  goods  of  one  man 
or  firm  are  the  production  of  another. 
The  existence  of  these  consequences 
does  not  necessarily  depend  upon  the 
question  whether  fraud  or  an  evil 
intent  does  or  does  not  exist.    The 
quo  animo,  therefore,  would  seem  to 
be  an  immaterial  inquiry.''    A  New 
York  corporation,  "Goodyear  Rub- 
ber Co.,"  cannot  enjoin  a  Connecticut 
corporation  from  using  substantially 
the  same  name.    Goodyear's  India 
Rubber,  etc.  Co.  v.  Goodyear  Rubber 
Co.,  138  U.  S.  598  (1888);  rev'g  21  Fed. 
Rep.  376  (1884).     Cf.  Boston  Rubber 
Shoe  Co.  V.  Boston  Rubber  Co.,  149 
Mass.  486  (1889).    The  corporate  name 
is  not  a  franchise,  even  though  it  is 
a  trade-mark.    Hazelton  Boiler  Co.  v. 
Hazelton,  etc.  Co.,137IU.  231  (1891).  A 
benevolent  corporation  cannot  object 
to  a  subsequent  corporation  a,ssuming 
a  somewhat  similar  name.    Ameri- 
can, etc.  Clans  v.  MerrUl,  151  Mass, 
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DEFINITIONS   AND   NATUEE   OF   COEPOEATIONS. 


[CH.  I. 


The  'New  York  court  of  appeals  states  the  law  on  this  subject 
when  it  says : 

"  In.  respect  to  corporate  names  the  same  rule  applies  as  to 
the  names  of  firms  or  individuals,  and  an  injunction  lies  to  re- 
strain the  simulation  and  use  by  one  corporation  of  the  name 
of  a  prior  corporation  which  tends  to  create  confusion  and  to 
enable  the  later  corporation  to  obtain,  by  reason  of  the  simi- 
larity of  names,  the  business  of  the  prior  one.  The  courts  in- 
terfere in  these  cases,  not  on  the  ground  that  the  state  may  not 
affix  such  corporate  names  as  it  may  elect  to  the  entities  it  cre- 
ates, but  to  prevent  fraud,  actual  or  constructive." ' 


558  (1890).  The  words  "employers' 
liability,"  used  in  the  name  of  an  in- 
surance company,  may  be  used  in  the 
name  of  another  insurance  company, 
both  companies  being  foreign  corpo- 
rations. Employers',  etc.  Corp.  v. 
Employers',  etc.  Co.,  10  N.  Y.  Supp. 
845  (1890).  A  corporation  of  Nebraska, 
"  The  Nebraska  Loan  &  Trust  Com- 
pany,'' cannot  enjoin  another  Ne- 
braska corporation,  the  "Nebraska 
Loan  &  Trust  Company,"  from  using 
that  name.  The  name  is  too  general 
for  a  trade-mark,  and  the  location  of 
the  companies  in  different  cities  pre- 
vents confusion  of  business.  Ne- 
braska Loan,  etc.  Co.  v.  Nine,  37  Neb. 
507  (1889).  Technically  this  decision 
may  be  correct,  but  when  such  a 
fraud  is  sustained  by  the  courts  it  is 
time  for  the  legislature  of  Nebraska 
to  enact  the  usual  law  against  one 
corporation  assuming  the  name  of  a 
prior  corporation.  The  corporate 
hame  "  Richardson  &  Boynton  Com- 
pany "  does  not  prevent  another  com- 
pany using  the  name  "  Richardson  & 
Morgan  Company."  Richai'dson,  etc. 
Co.  V.  Richardson,  etc.  Co.,  8  N.  Y. 
Supp.  52  (1889).  If  a  corporation 
wrongfuUy  refuses  to  accept  watch 
movements  with  its  name  thereon 
the  manufacturer  may  sell  them  with 
that  name  on.  McCuUoh  v.  Smith,  44 
Fed.  Rep.  13  (1890).  The  "Interna- 
tional Banking   Company"  cannot 


prevent  another  concern  using  the 
name  the  "International  Bank." 
Koehler  v.  Sanders,  132  N.  Y.  65  (1890). 
"Where  a  company  has  a  well  estab- 
lished and  known  business,  and  a  per- 
son having  the  same  name  attempts 
to  incorporate  under  his  name  and 
carry  on  the  same  business,  although 
he  was  never  in  the  business  before, 
he  will  be  restrained.  Tussaud  v. 
Tussaud,  L.  R.  44  Ch.  D.  678  (1890). 
While  there  may  be  "nothing  in  the 
adoption  of  a  name  which  is  borne 
by  another  which  infracts  any  known 
law"  {Ee  Baptist  Church,  3  Haz.  Pa. 
Reg.  325  (1838);  S.  C,  1  Haz.  Pa.  Reg. 
75),  yet  approval  of  the  proposed  ar- 
ticles of  incorporation  vsdll  generally 
be  withheld  if  the  name  conflicts 
vnth  that  of  an  existing  corporation. 
lie  First  Presbyterian  Church  of  Har- 
risburg,  3  Grant  Cas.  (Pa.)  340  (1858); 
Re  Sons  of  Progress,  14  W.  N.  Cas.  31 
(1883). 

1  Higgins  Co.  v.  Higgins  Soap  Co., 
144  N.  Y.  463  (1895). 

Where  a  corporation  selects  its 
name  in  order  to  get  another  com- 
pany's business,  it  is  no  defense  that 
the  name  of  the  former  is  the  name 
of  its  chief  stockholder.  William 
Rogers  Mfg.  Co.  v.  R.  W.  Rogers  Co., 
66  Fed.  Rep.  56  (1895). 

The  court  will  not  authorize  a  cor- 
poration to  change  its  name,  where 
injury  wiU  result  to  another  corpo- 
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CH.  I.] 


DEFINITIONS   AND   NATURE   OF   COEPOEATIONS. 


[§15. 


A  corporation  has  neither  the  right  nor  the  power  to  change 
the  corporate  name  originally  selected  unless  it  is  allowed  so 
to  do  by  the  laws  under  which  it  has  been  created,  or  by  the 
consent  of  the  authority  from  which  its  charter  is  derived ;  but 
a  change  of  name  even  without  authority  does  not  affect  the 
obligations  of  the  company.^ 


ration,  or  an  imposition  or  deceit 
will  result  by  reason  of  the  confusion 
of  the  names.  Be  U.  S.  Mortgage  Co., 
83  Hun,  573  (1895). 

A  name  is  protected  like  a  trade- 
mark, but  five  years'  delay  in  com- 
plaining is  fatal.  Moreover  a  se- 
ceding part  of  an  unincorporated 
association  cannot  by  incorporation 
obtain  the  exclusive  right  to  the  old 
name.  United  Workmen  v.  Graham, 
96  Iowa,  593  (1896). 

The  "  Sun  Life  Assurance  Society  " 
of  England  cannot  restrain  the  "  Sun 
Life  Assurance  Company  of  Canada  " 
from  doing  business  in  England.there 
being  no  actual  fraud  practiced  or 
attempted;  but  the  latter  company 
must  not  abbreviate  its  name  so  as 
to  mislead  the  public.  Saimders  u 
Sun,  etc.  Co.,  69  L.  T.  Rep.  755  (1893). 

The  Elgin  Butter  Company  cannot 
object  to  another  company  using  the 
name  the  Elgin  Creamery  Company. 
Elgin  Butter  Co.  v.  Elgin  Creamery 
Co.,  155  m.  127  (1895). 

The  Home  Life  Insurance  Com- 
pany, a  New  York  corporation,  can- 
not prevent  a  Michigan  corporation 
from  organizing  under  the  name  The 
Home  Life  Assurance  Com.pany.  Peo- 
ple V.  Home,  etc.  Co.,  69  N.  W.  Eep. 
653  (Mich.,  1897). 

A  committee  appointed  by  a  vol- 
untary association  to  obtain  a  char- 
ter may  incorporate  in  the  name  of 
the  voluntary  association,  and  the 
association  cannot  enjoin  the  use  of 
such  name.  Paulino  v.  Portuguese 
Ben.  Assoc,  18  B.  I.  165  (1898). 

Although  the  name  of  a  domestic 
coi-poration  is  very  similar  to  that  of 


an  existing  domestic  corporation,  yet 
where  there  is  no  evidence  that  the 
latter  company  knew  of  the  former, 
and  no  sufficient  proof  that  any  one 
is  deceived,  the  court  may,  in  the  ex- 
ercise of  a  sound  discretion,  refuse  to 
enjoin  the  latter  corporation  from 
using  the  name  —  the  name  of  the 
first  company  beingthe  Hygeia  Water 
Ice  Company,  and  of  the  latter  the 
New  York  Hygeia  Ice  Company,  Lim- 
ited. Hygeia,  etc.  Co.  v.  New  York, 
etc.  Co.,  140  N.  Y.  94  (1893). 

1  In  the  case  of  voluntary  religious 
societies  constituted  under  general 
laws,  without  a  special  act  of  incor- 
poration and  without  an  established 
name,  names  are  piu'ely  arbitrary, 
and  changes  therein  do  not  at  all  af- 
fect their  identity.  Trinity  Church 
V.  Hall,  33  Conn.  135  (1853);  Cahill  v. 
Bigger,  8  B.  Mon.  (Ky.)  211  (1848).  So 
the  identity  and  rights  of  a  municipal 
corporation  are  not  affected  by  a 
change  of  its  name.  Girard  v.  Phila- 
delphia, 7  Waa  1  (1868).  The  power 
is  sometimes  given  by  the  legislature 
to  the  courts  to  change  the  name  of 
any  corporation  within  their  juris- 
diction upon  proper  notice  being 
given  to  the  auditor-general;  and 
this  applies  to  religious  corporations. 
Be  First  Presbyterian  Ch.,  Ill  Pa.  St. 
156  (1885).  A  reorganization,  ^vith 
change  of  name,  imder  a  statute, 
does  not  affect  fixed  or  running  obli- 
gations. Hyatt  V.  McMahon,  25  Barb. 
457  (1857):  City  Nat.  Bank  v.  Phelps, 
16  Hun,  158  (1878).  As  to  a  change 
of  name  under  the  New  York  statute, 
see  Be  U.  S.  etc.  Agency,  115  N.  Y. 
176  (1889).    A  judgment  in  the  new 
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While  a  corporation  cannot  change  its  corporate  name,  it 
may  nevertheless  become  known  by  another  name  through 
usage ;  and  the  courts  have  frequently  treated  acts  done  and 
contracts  entered  into  by  corporations  under  another  name  as 
having  been  done  or  entered  into  by  it  under  its  true  name.^ 


name  which  a  corporation  has  taken 
by  proceedings  under  a  statute  is 
valid  although  such  proceedings  to 
change  the  name  were  not  regular. 
King  V.  Ilwaco,  etc.  Co.,  1  Wash.  St. 
127  (1890).  An  irregular  and  inefifect- 
ual  attempt  to  change  the  name  of  a 
corporation  does  not  affect  its  charter. 
O'DonneU  v.  C.  R  Johns  Co.,  76  Tex. 
3Q2  (1890).  A  corporation  cannot 
change  its  name  unless  allowed  by 
statute  so  to  do.  Sykes  v.  People,  132 
m.  33  (1890);  Bellows  v.  Hallowell, 
etc.  Bank,  2  Mason,  31  (1819);  S.  C,  3 
Fed.  Cas.  144  In  some  states  it  is 
provided  in  the  general  laws  that  the 
corporate  name  may  be  changed  by 
a  resolution  of  the  stockholders  or  of 
*he  directors,  properly  filed  and  re- 
corded. Me.  Rev.  St.  1883,  ch.  46,  §  6; 
Tenn.  Code,  1896,  §  3038;  Shackleford, 
«tc.  Co.  V.  Dangerfield,  L.  E.  3  C.  P. 
407  (1868),  under  the  EngUsh  Com- 
panies Act.  Similar  provision  is 
sometimes  made  in  special  acts. 
Morris  v.  St.  Paul,  etc.  R'y,  19  Minn. 
528  (1873);  Attorney-General  u  Joy, 
55  Mich.  94, 106  (1884).  Or  the  change 
may  be  directly  made  by  the  special 
act.  Wallace  v.  Loomis,  97  U.  S.  146, 
154  (1877);  Alexander  v.  Berney,  28 
N.  J.  Eq.  90,  92  (1877).  Of.  Pacific 
BankuDeRo,37CaL538(1869).  Orthe 
original  special  act  of  incorporation 
may  provide  for  a  change  by  an  order 
of  the  directors  approved  by  the  stock- 
holders. Wells  V.  Oregon  R'y  &  Nav. 
Co.,  15  Fed.  Rep.  561  (1883).  If  the  leg- 
islature changes  the  name  of  a  cor- 
poration without  altering  its  powers 
•or  identity,  it  does  not  afEeot  a  con- 
troversy between  the  company  and 
third  parties.  Rosenthal  v.  Madison, 
«tc.  Co.,  10  Ind.  358  (1858).    As  to  the 


right  of  the  corporation  to  maintain 
an  action  on  a  note  executed  to  it  in 
the  old  name,  Northwestern  College 
V.  Schwagler,  37  Iowa,  577  (1873).  A 
grant  to  a  church  in  a  particular 
name  is  not  lost  by  a  subsequent 
change  of  name.  Cahill  v.  Bigger,  8 
B.  Men.  (Ky.)  211  (1848).  Where  a 
railroad  company  was  authorized  oy 
special  act  to  change  its  name  or  the 
names  of  its  branches,  and  did  change 
the  name  of  one  branch  and  of  itself 
in  the  management  of  such  branch, 
held,  that  for  the  purpose  of  suits  its 
original  name  remained  unchanged. 
Morris  v.  St.  Paul,  etc.  R'y,  19  Minn. 
528  (1873).  The  change  of  a  corpora- 
tion's name  does  not  affect  its  real- 
estate  contracts.  Weliley.u  Shenan- 
doah, etc.  Co.,  83  Va.  768  (1887).  Nor 
an  obligation  oh  a  bond.  West  v. 
Carolina  L.  Ins.  Co.,  31  Ark.  476  (1876). 
A  guaranty  to  pay  for  goods  there- 
after delivered  by  Crane  Bros.  Manu- 
facturing Company  cannot  be  en- 
forced by  the  company,  where  it 
changed  its  name  to  Crane  Company 
before  the  goods  were  delivered. 
Crane  Co.  v.  Specht,  39  Neb.  133  (1894). 
1  Society  for  Propagating  Gospel  v. 
Young,  3  N.  H.  310  (1820).  Where 
two  insurance  corporations  in  issu- 
ing a  policy  use  a  name  to  designate 
both  of  them  they  may  be  sued  imder 
that  name.  Ferry  v.  Cincinnati  Un- 
derwriters, 69  N.  W.  Rep.  483  (Mich., 
1896).  An  assignment  by  a  corpora- 
tion in  a  name  which  it  has  adopted 
but  not  recorded  as  required  by  stat- 
ute is  good.  Woodrough,  etc.  Co.  v. 
Witte,  89  Wis.  537  (1895).  InMcGary 
V.  People,  45  N.  Y.  153  (1871),  it  is  held 
(three  justices  dissenting)  that  a  mis- 
nomer of  the  corporation  owner  of 
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Modern  law  lias  departed  from  the  strict  rules  of  tlie  com- 
mon law  as  to  the  use  of  the  corporate  name.  As  corporations 
are  now  able  to  contract  almost  as  freely  as  natural  persons,  it 
is  held  that  a  departure  from  the  strict  name  of  a  corporation 
wiU  not  avoid  its  contract  if  its  identity  substantially  appears ; 
and  a  latent  ambiguity  may,  under  proper  averments,  be  ex- 
plained by  parol.^  "Where  a  corporation  has  been  enjoined  from 


the  property  in  an  indictment  for 
arson  is  fataL  Smith  v.  Tallassee, 
etc.  Co.,  30  Ala.  650,  664  (1857);  South 
School  District  v.  Blakeslee,  13  Conn. 
237  (1839);  Miaot  v.  Curtis,  7  Mass. 
441  (1811),  where  the  court,  in  using 
the  language,  "We  know  not  why 
corporations  may  not  be  known  by 
several  names  as  well  as  individuals," 
evidently  had  in  mind  certain  classes 
of  corporations  and  societies.  Iden- 
tity may  be  a  question  of  fact  for  the 
jury.  Dutch  West  India  Co.  v.  Van 
Moses,  1  Stra.  613  (1725).  An  assign- 
ment of  a  claim  against  a  corpora- 
tion need  not  accurately  describe  its 
name.  Adler  v.  Kansas  City,  etc.  E. 
R,  93  Mo.  843  (1887).  A  corporation 
is  bound  by  an  abbreviated  name. 
People  V.  Sierra,  etc.  Co.,  39  CaL  511, 
514  (1870).  There  is  a  distiaction  in 
some  of  the  old  cases  to  the  effect 
that  corporations  by  prescription 
may  have  several  names,  while  with 
charter  corporations  it  is  otherwise. 
Anonymous  (3),  8  Salk.  103  (1703); 
Mercers,  etc.  of  Shrewsbury  v.  Hart, 
1  Car.  &  P.  113  (1833);  Hammond  v. 
Shepard,  29  How.  Pr.  188, 191  (1865); 
Thomas  v.  Dakin,  23  Wend.  9,  73 
(1839);  Melledge  v.  Boston  Iron  Co., 
59  Mass.  158, 175  (1849);  Medway  Cot- 
ton Manuf 'y  v.  Adams,  10  Mass.  360 
<1813);  Alexander  v.  Berney,  28  N.  J. 
Eq.  90  (1877),  holdiag  that  a  corpora- 
tion, through  its  retaining  the  xise  of 
its  original  name  after  the  passage 
of  an  amendatory  act  changing  it, 
regained,  so  to  speak,  its  original 
name,  and  could  be  sued  and  be  pro- 
ceeded against  in  bankruptcy  by  it. 


Where  the  company  signs  a  contract 
under  an  assumed  name  the  contract 
may  be  enforced  against  it.  Marmet 
Co.  V.  Archibald,  37  W.  Va.  778  (1893). 
In  Cincinnati  Cooperage  Co.  v.  Bate, 
96  Ky.  356  (1894),  the  remarkable  con- 
clusion was  reached  that  where  a  cor- 
poration changed  its  name  and  used 
the  new  name  without  complying 
with  the  statute  the  stockholders 
were  liable  as  partners. 

1  Haag  V.  County  Com'rs,  34  Fed.  Rep. 
778  (1888);  Berks,  etc.  Road  v.  Myers, 
6  Serg.  &  R.  (Pa.)  12, 17  (1820);  Bois- 
gerard  v.  New  York  Banking  Co.,  2 
Sandf.  Ch.  23  (1844);  Hammond  v. 
Shepard,  29  How.  Pr.  188  (1865);  Gif- 
ford  V.  Rockett,  121  Mass.  431  (1877); 
MeUedge  v.  Boston  Iron  Co.,  59  Mass. 
158,  175  (1849);  Medway  Cotton 
Manuf 'y  v.  Adams,  10  Mass.  360  (1813) ; 
Commercial  Bank  v.  French,  38  Mass. 
486  (1839);  HascaU  v.  Life  Assoc,  5 
Hun,  151  (1875);  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  27, 55  (1851);  North- 
western Dist.  Co.  V.  Brant,  69  111.  658 
(1873).  Cf.  New  York  African  Soc.  v. 
Varick,  13  Johns.  38  (1816);  Mott  v. 
Hicks,  1  Cow.  513  (1823);  Brockway 
w  Allen,  17  Wend.  40  (1837).  Although 
by  error  land  is  deeded  to  a  corpora- 
tion not  by  its  right  name  but  by  a 
name  which  another  corporation  has, 
yet  the  latter  company  does  not  take 
title.  Clarke  v.  MiUigan,  58  Minn,  413 
(1894).  The  omission  of  part  of  the 
corporate  name  in  the  assignment  of 
a  mortgage  by  a  corporation  is  im- 
material. Chilton  V.  Brooks,  71  Md. 
445  (1889).  Although  the  name  used 
in  a  contract  is  different  from  the 
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using  its  name  this  is  cause  for  a  dissolution,  at  the  instance  of 
the  stockholders.! 


corporate  name,  yet  if  the  identity  is 
clear  the  contract  is  enforceable.  Has- 
selman  v.  Japanese,  etc.  Co.,  2  Ind. 
App.  180  (1891).  There  is  a  line  of 
cases  where  corporations  draw  or  ac- 
cept bills  or  make  deeds  in  another 
name  merely  as  a  convenient  mode 
of  doing  the  special  act  of  business, 
and  they  are  held  liable  although  the 
corporate  name  is  not  mentioned.  In 
such  cases  they  are  to  be  sued  in  their 
true  name.  Culpeper  Agric.  etc.  Soc. 
V.  Digges,  6  Rand.  (Va.)  165  (1828); 
Milford,  etc.  Co.  v.  Brush,  10  Ohio,  111 
(1840);  Eyan  v.  Martin,  91  N.  C.  464 
(1884);  AshevUle  Division  v.  Aston,  92 
N.  C.  578  (1885);  Clement  v.  Lathrop, 
18  Fed.  Rep.  885  (1884);  Bridgeford  w 
Hall,  18  La.  Ann.  211, 218  (1866) ;  Brock 
Dist.  Council  v.  Bowen,  7  U.  C.  Q.  B. 
471  (1850).  A  misnomer  has  been 
held  material  in  the  following  cases: 
Whei'e  a  corporation  is  required  by 
statute  to  act  for  its  own  benefit,  as 
in  collecting  assessments  for  benefit 
to  land  from  its  proposed  road.  Glass 
V.  Tipton,  etc.  Co.,  32  Ind.  376  (1869). 
In  an  indictment  for  arson.  McGary 
V.  People,  45  N.  Y.  153  (1871).  Where 
the  name  in  a  _/?.  fa.  was  different 
from  that  by  which  the  corporation 
was  sued  and  judgment  had.  Brad- 
ford V.  Water  Lot  Co.,  58  Ga.  280 
(1877).  Cf.  Ga.  Code,  §  3636.  A  vari- 
ation will  not  in  general  invalidate  a 
deed,  grant,  or  lease  by  or  to  a  cor- 
poration when  the  true  name  can  be 
collected  from  the  instrument  or  is 
shown  by  proper  averments.  2  Kent, 
Com.  292;  Bacon,  Abr.,  Corporation; 
Kentucky  Seaninary  v.  Wallace,  15 
B.  Mon.  (Ky)  35,  45  (1854);  Clarke  v. 
Potter  County,  1  Pa.  St.  159  (1845); 
Douglass  V.  Mobile  Branch  Bank,  19 
Ala.  659  (1851);  Culpeper  Agric.  etc. 
Soc.  V.  Digges,  6  Rand.  (Va.)  163  (1828); 
1  Kyd,  Corp.  286,  288;    Com.  Dig., 


Pleader,  2,  B.  2;  Case  of  Linne  Regis, 

10  Co.  1226, 1256  (1613);  Ayray's  Case, 

11  Co.  186  (|1612).  At  common  law 
a  substantial  variance  between  the 
name  of  the  party  injured  as  laid  in 
the  indictment  and  as  given  in  evi- 
dence was  fatal;  and  it  was  so  held 
in  New  York,  in  a  case  involving  a 
misnomer  of  the  corporate  owner  of 
the  property.  McGary  v.  People,  45 
N.  Y.  153  (1871),  three  judges  dissent- 
ing; Sykes  v.  People,  132  111.  32  (1890). 
But  this  rule  is  modified  in  some  ju- 
risdictions, as  by  the  Penal  Code  of 
California,  section  956.  See  People  v. 
Potter,  35  CaL  110  (1868).  Cf.  N.  Y. 
Code  Crun.  Proc,  §281,  Cf,  also. 
People  V.  Rimkel,  9  Johns.  147,  156 
(1812). 

A  slight  variation  in  documentary 
evidence  of  a  national  bank's  corpo- 
rate existence  which  does  not  go  to 
raise  a  doubt  of  the  identity  is  to  be 
disregarded.  Thatcher  v.  West  River 
Nat.  Bank,  19  Mich.  196  (1869).  "A 
corporation  may  sue  or  be  sued  only 
by  its  corporate  name."  Iowa  Rev., 
§  1151;  Iowa  Code,  §  1059.  "It  is  im- 
material what  name  it  does  its  busi- 
ness under.  A  corporate  name  is 
that  which  is  adopted  in  the  articles 
of  incorporation.  If  the  name  is 
changed  it  must  be  done  by  chang- 
ing the  articles  of  incorporation." 
Where  a  corporation  sued  on  an 
agreement,  and  alleged  a  due  and 
legal  change  of  name  between  the 
time  of  the  execution  and  the  suit, 
it  was  held  such  change  must  be 
proved  by  the  articles  and  not  by 
testimony  of  the  seoi'etary.  Chicago, 
etc.  R.  R.  V.  Keisel,  43  Iowa,  39 
(1876).  A  suit  brought  against  the 
Bell  Telephone  Company  is  sustain- 
able though  the  corporate  name  is 
the  American  Bell  Telephone  Com- 
pany.   State  V.  Bell  Telephone  Co.,  36 


liJe  Thomas,  etc.  &  Sons,  Ltd.,  76  L.  T.  Rep.  100  (1897). 
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§  15a.  Statutes  which  apply  to  "persons  "  are  generally  con- 
strued to  apply  to  corporations. —  TKus,  a  statute  authorizing 
persons  to  obtain,  a  discharge  from  their  debts  upon  going 
through  certain  insolvency  proceedings  applies  to  a  corpora- 


Ohio  St.  396  (1880).  When  the  cor- 
porate name  has  once  correctly  ap- 
peared it  is  generally  not  necessary 
that  it  should  be  completely  stated 
at  every  recurrence  in  a  pleading. 
Antipeeda  Bapt.  Ch.  v.  Mulford,  8 
N.  J.  L.  183  (1835);  London  v.  Lynn, 
1  H.  Bl.  806  (1789);  Stafford  v.  Bol- 
ton, 1  Bos.  &  P.  40  (1797);  Case  of 
Lynne  Regis,  10  Rep.  130  (1613).  In 
an  action  or  special  proceeding 
brought  by  or  against  a  corporation 
the  defendant  is  deemed  to  have 
waived  any  mistake  in  the  statement 
of  the  corporate  name  unless  the  mis- 
nomer is  pleaded  in  the  answer  or 
other  pleading  in  the  defendant's  be- 
half. N.  Y.  Code  Civ.  Pro.,  §  1777. 
So  generally  a  misnomer  is  not 
ground  for  a  nonsuit  and  must  be 
pleaded  in  abatement.  Whittlesey 
V.  Frantz,  74  N.  Y.  456  (1878);  Bank 
of  Utica  V.  Smalley,  3  Cow.  770  (1834); 
Methodist  Ep.  Church  v.  Tryon,  1 
Denio,  451  (1845);  Lake  Superior 
Bldg.  Assoc.  V.  Thompson,  33  Mich. 
«93  (1875);  Northumberland  Co.  Bank 
V.  Eyer,  60  Pa.  St.  436  (1869);  Wilson 
ty.  Baker,  53  Iowa,  433  (1879);  Med- 
way  Cotton  Manuf'y  v.  Adams,  10 
Mass.  360  (1813) ;  Gilbert  v.  Nantucket 
Bank,  5  Mass.  97  (1809);  State  v.  BeU 
Teleph.  Co.,  36  Ohio  St.  396  (1880); 
Sunapee  v.  Eastman,  S3  N.  H.  470 
(1855);  Bumham  v.  Strafford  Co.  Sav. 
Bank,  5  N.  H.  446  (1831);  School  Dis- 
trict V.  Griner,  8  Kan.  334  (1871).  Mis- 
nomer is  pleadable  in  abatement,  but 
not  in  bar.  Baltimore,  etc.  R.  R.  v. 
Fifth  Bapt.  Church,  137  U.  S.  568 
(1891).  Proceedings  for  perpetuating 
testimony  are  not  admissible  when 
only  the  letters  "C,  B.  &  Q.  R.  R. 
Co."  are  used  to  designate  defendant. 
Acoola  V.  Chicago,  etc.  R'y,  70  Iowa, 


185(1886).  O/.  Martin  u  Central  Iowa 
R'y,  59  Iowa,  411  (1883);  Stone  v.  East 
Berkshire  Cong.  Soc,  14  Vt.  86  (1843);- 
Souhegan,  etc.  Factory  v.  McConihe, 
7  N.  H.  309  (1834);  Bank  of  Metropo- 
lis V.  Orme,  3  GOI  (Md.),  443  (1845); 
Gray  v.  Monongahela  Nav.  Co.,  3 
Watts  &  S.  (Pa.)  156  (1841);  Stafford 
V.  Bolton,  1  Bos.  &  P.  40  (1797);  Beene 
V.  Cahawba,  etc.  R.  R.,  3  Ala.  (N.  S.) 
660  (1843);  Lafayette  Ins.  Co.  v. 
French,  18  How.  405  (1855).  Cf.  Brit- 
tain  V.  Newland,  3  Dev.  &  B.  (N.  C.) 
L.  363  (1837);  Traver  v.  Eighth  Ave. 
R.  R,  4  Abb.  Dec.  433  (1867);  Mau- 
ney  v.  High  Shoals  Mfg.  Co.,  4  Ired. 
Eq.  (N.  C.)  195  (1845).  A  mistake 
in  setting  out  the  name  of  a  cor- 
poration party  in  a  pleading  may 
be  corrected  by  amendment.  Smith 
V.  Central  Plank-road  Co.,  30  Ala. 
650,  663  (1857);  BuUard  v.  Nantucket 
Bank,  5  Mass.  99  (1809);  Sherman  v. 
Connecticut  River  Bridge,  11  Mass. 
838  (1814);  Brittain  v.  Newland,  3 
Dev.  &  B.  (N.  C.)  L.  363  (1837).  Or  if 
manifestly  immaterial  no  objection 
will  be  allowed.  Baltimore  Marine 
Bank  v.  Biays,  4  Har.  &  J.  (Md.)  338 
(1818).  And  judgment  will  not  be 
arrested.  Coulter  v.  Western  Theol. 
Seminary,  39  Md.  69  (1868).  There  is 
little  uniformity  in  the  acts  incorpo- 
rating towns  andvilla,ges;  but  where 
a  corporate  name  is  established  it 
is  usually  held  that  suits  must  be 
brought  and  defended  in  such  name. 
Romeo  v.  Chapman,  3  Mich.  179  (1851). 
In  the  case  of  a  misnomer  in  a  devise 
the  courts  are  very  liberal  in  permit- 
ting the  identity  of  the  corporation 
to  be  otherwise  shown.  Deaf  and 
Dumb  Inst.  v.  Norwood,  Busb.  (N.  C.) 
Eq.  65  (1853);  First  Parish  in  Sutton 
V.  Cole,  30  Mass.  333  (1835);  Minot  v. 
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tion,  and  it  may  obtain,  sucli  a  discharge.'  A  statute  prohibit- 
ing "  persons  "  from  engaging  in  banking  applies  not  only  to 
natural  persons  but  also  to  corporations.*    A  corporation  is 


Boston  Asyliun,  48  Mass.  416  (1844) ; 
St.  Louis  Hospital  Assoc,  v.  Williams, 
19  Mo.  609  (1854);  Preachers'  AidSoo. 
V.  Rich,  45  Me.  553  (1858);  Vansant  v. 
Roberts,  3  Md.  119  (1853);  New  York 
Inst,  for  Blind  v.  How,  10  N.  Y.  84 
(1854);  Domestic,  etc.  Soc's  Appeal, 
30  Pa.  St.  435  (1858);  Cresson's  Ap- 
peal, 80  Pa.  St.  487  (1858);  Newell's 
Appeal,  34  Pa.  St.  197  (1855);  Chapin 
V.  Winchester  School  Dist.,  85  N.  H. 
445  (1857) ;  Button  v.  American  Tract 
Soc,  33  Vt.  336  (1851);  Hornbeok  v. 
American  Bible  Soc,  3  Sandf.  Ch. 
183  (1844);  Attorney-General  v.  Rye, 
7  Taunt.  546  (1817);  General  Lying- 
in  Hospital  V.  Knight,  31  L.  J.  Oh. 
537(1851);  Re  Kilvert's  Trusts,  L.R. 
7  Ch.  App.  170  (1871);  Jarman,  WiUs, 
336.  Where  a  corporation  voluntarily 
appears  imder  a  wrong  name  it  be- 
comes a  party  in  such  name  and  may 
not  object  to  a  decree  for  want  of 
process  against  it.  Virginia,  etc.  Nav. 
Co.  V.  United  States,  Taney,  418 
(1840);  S.  C,  38  Fed.  Cas.  1339;  State 
V.  BeU  Teleph.  Co.,  36  Ohio  St.  396 
(1880);  School  District  v.  Griner,  8 
Kan.  334  (1871).  So,  in  general,  when- 
ever, for  any  purpose,  a  corporation 
is  described,  a  slight  variance  will 
not  be  held  material.  Burdine  v. 
Grand  Lodge,  87  Ala.  478  (1861);  Sou- 
hegan,  etc.  Factory  v.  McConihe,  7 
N.  H.  309  (1834).  In  the  case  of  a 
misnomer  in  a  notice  required  by 
statute  to  be  given  as  a  condition 
precedent  to  an  action  where  there 
was  no  possibility  of  anybody  being 
misled.  Pollock,  C.  B.,  said:  "For  the 
credit  of  Westminster  Hall  we  ought 
to  refuse  this  rule."  Eastham  v. 
Blackburn  R'y,  33  L.  J.  Exch.  199 
(1854).  See  also  Bruce  County  v. 
Cromar,  33  L.  J.  Exch.  331,  337 
(1863);  Trent,  etc.  Co.  v.  Marshall,  10 


U.  C.  0.  P.  339,  386  (1861);  Hawkins 
V.  Municipal  Council,  etc.,  3  U.  C. 
C.  P.  73, 131  (1853);  Whitby  v.  Harri- 
son, 18  U.  C.  Q.  B.  608  (1859);  Croy- 
don Hospital  V.  Farley,  6  Taunt.  467 
(1816);  Doe  v.  Miller,  1  B.  &  Aid.  699 
(1818);  Hagerstown  Tump.  Co.  v. 
Creeger,  5  Har.  &  J.  (Md.)  133  (1830); 
Hoboken  Bldg.  Assoc,  v.  Martin,  18 
N.  J.  Eq.  437  (1861);  Upper  AUoways 
Creek  v.  String,  10  N.  J.  L.  828  (1839); 
Woolwick  V.  Forest,  3  N.  J.  L.  115 
(1806);  Middletown  v.  McCormick,  3 
N.  J.  L.  (8d  ed.)  93  (1809);  Granville 
Charitable  Assoc,  v.  Baldwin,  43 
Mass.  859  (1840);  LoweU  v.  Morse,  43 
Mass.  473  (1840);  Shawmut  Sugar  Co. 
V.  Hampden  Mut.  Ins.  Co.,  78  Mass. 
540  (1859) ;  Levant  Trustees  v.  Parks, 
10  Me.  441  (1833);  Newport  Mechan- 
ics' Mfg.  Co.  V.  Starbird,  10  N.  H.  128 
(1889);  Society  for  Propagating  Gos- 
pel V.  Young,  3  N.  H.  810  (1830);  Del- 
aware, etc.  R.  R.  V.  Irick,  33  N.  J.  L. 
821  (1852).  Although  a  notice  of  a 
corporate  meeting,  and  proxies  given 
for  a  corporate  meeting,  add  to  the 
name  of  the  corporation  the  place 
where  it  is  located,  this  is  immateriaL 
Langan  v.  Francklyn,  20  N.  Y.  Supp. 
404  (1893). 

iBarth  v.  Backus,  140  N.  Y.  230 
(1893). 

2  People  V.  Utica  Ins.  Co.,  15  Johns. 
358  (1818).  A  corporation  may  be  a 
"person"  within  the  meaning  of  the 
words  of  a  statute.  Jeffries  Neck 
Pasture  v.  Ipswich,  153  Mass.  42  (1891). 
A  statute  authorizing  tax  commis- 
sioners to  reduce  an  assessment,  and 
to  extend  the  time  for  applying 
therefor  in  case  of  illness,  etc.,  ap- 
plies to  corporations,  and  if  the  offi- 
cers are  absent  or  ill,  the  corporation 
is  entitled  to  further  time.  People 
V.  Barker,  140  N.  Y.  437  (1893). 
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subject  to  a  statute  which  prescribes  that  a  "  person  "  shall  be 
subject  to  a  penalty ;  ^  or  that  the  United  States  shall  be  a 
preferred  creditor ;  ^  or  that  all  "  inhabitants  "  or  "  residents  " 
shall  pay  taxes ; '  or  that  testimony  shall  be  admitted  as  against 
certain  "  persons ; "  *  or  that  "  persons  "  may  do  certain  acts  in 
regard  to  promissory  notes ;  ^  or  that  a  local  court  shall  have 
jurisdiction ;  *  or  that  property  may  be  attached  ; '  or  shall  be 
guilty  of  a  misdemeanor ;  ^  or  that  "  persons  "  shall  be  liable  for 
damages  for  injuries  which  result  in  death ; '  or  in  case  of  injury 
by  a  dam ;  i"  or  a  statute  which  allows  "  owners  "  of  vessels  to  ob- 
tain a  registry,"  or  gives  a  mechanic's  lien  to  "persons.'"^  A  trust 
company  is  not  a  bank  within  the  meaning  of  a  criminal  stat- 
ute.^^  Stockholders  are  liable  for  taxes  levied  on  a  distillery, 
where  the  statute  levies  the  tax  on  "  persons  interested  in  the 
use  of  the  distillery."  "  A  foreign  corporation  is  a  "  person  " 
outside  of  the  state  as  regards  the  statute  of  limitations.^^  But 
a  foreign  corporation  is  not  a  "  resident "  within  the  chattel- 

lU.  S.  V.  Amedy,  11  Wheat.  392  w  Keep,  23  111.  9  (1859) ;  Trenton  Bkg. 

(1826).     Contra,  Androscoggin,  etc.  Co.  u  Haverstick,  11  N.  J.  L.  171 

Co.  V.  Bethel,  etc.   Co.,  64  Me.  441  (1829) ;  Bushel  u  Commonwealth  Ins. 

(1874);    Cumberland,    etc.    Corp.    v.  Co.,  15  Serg.  &  E.  (Pa.)  173  (1837); 

Portland,  56  Me.  77  (1868).  Planters',  etc.  Bank  v.  Andrews,  17 

2  Beaston  v.  Farmers'  Bank,  13  Pet.  Ala.  (O.  S.)  404  (1838).  Or  garnished. 
103  (1838).  Contra,  Commonwealth  Brauser  v.  New  England,  etc.  Ins. 
V.  Phoenix  Bank,  53  Mass.  139  (1846).  Co.,  31  Wis.  506  (1867). 

3  Bank  of  U.  S.  v.  Deveaux,  5  « White  u  State,"  69  Ind.  273  (1879). 
Cranch,  61  (1809);  Eex  v.  Gardner,  » Southwestern  R.  E.  v.  Paulk,  34 
Cowp.  79  (1774);  Otis  Co.  v.  Ware,  74  Ga.  856  (1858). 

Mass.  509  (1857);  International,  etc.  i"  Lehigh  Bridge  i;.  Lehigh  Coal  & 

Soc.  V.  Com'rs,  38  Barb.  318  (1858);  Nav.  Co.,  4Eawle  (Pa.),  8  (1833). 

Baldwin  v.  Ministerial  Fund,  37  Me.  "  Eegina  v.  Arnaud,  9  Q.  B.  806 

369    (1854);    Cortis   v.  Kent   Water  (1846). 

Works,  7  B.  &  C.  314  (1837).    Contra,  is  Chapman  v.  Brewer,  48  Neb.  890 

Hartford  F.  Ins.  Co.  v.  Har-tford,  8  (1895). 

Conn.  15  (1819).  w  State  v.  Eeid,  135  Mo.  43  (1894). 

1  La  Farge  v.  Exchange  F.  Ins.  Co.,  "  U.  S.  v.  Wolters,  46  Fed.  Eep.  509 

22  N.  Y.  853  (1860).  (1891). 

5  State  V.  Woram,  6  Hill,  83  (1843).  isoicott  v.  Tioga  E.  E.,  20  N.  Y. 

SBrownv.  Mayor,  etc.,  66  N.Y.  385  310  (1859);  Blossburg,  etc.  E.  E.  v. 
(1876);  Bristol  v.  Chicago,  etc.  E.  E.,  Tioga  E.  E.,  5  Blatohf.  387  (1867); 
15  m.  436  (1854);  Bank  of  North  S.  C,  8  Fed.  Cas.  785.  Contra,  Con- 
America  V.  Chicago,  etc.  E.  E.,  83  BL  neoticut,  etc.  Ins.  Co.  v.  Duerson,  38 
493  (1876);  Eslava  v.  Ames  Plow  Co.,  Gratt.  (Va.)  630  (1877),  where  it  had 
47  Ala.  384  (1873).  an  agent  in  the  state  to  accept  serv- 

'Knox   V.  Protection  Ins.  Co.,  9  ice. 
Conn.  430  (1888);  Mineral  Pomt  E.  E. 

63 


§  155.] 


DEFINITIONS   AND   NATUEE    OE   COEPOEATIONS. 


[CH.  I. 


mortgage  act ; '  noj*  is  a  domestic  corporation  a  "  resident  tax- 
payer," so  as  to  be  comited  in  voting  municipal  aid  to  rail- 
roads ;  ^  nor  is  a  state  a  person,  and  as  such  entitled  to  take  by 
devise.^  A  corporation  is  not  a  "  citizen  "  within  the  meaning 
of  the  federal  constitution ;  *  but  is  a  "  person  "  within  the  mean- 
ing of  the  fourteenth  amendment.' 

§  155.  Torts  committed  iy  corporations  —  Exemplary  dam- 
ages —  Indictment, —  After  much  discussion  the  general  rule  is 
now  firmly  established  that  corporations  cannot  make  defense 
to  actions  in  tort  by  claiming  that  the  acts  by  which  the  wrongs 
have  been  committed  are  not  within  the  corporate  powers  con- 
ferred upon  them.* 


1  Cook  V.  Hager,  3  Colo.  386  (1877). 

2  People  V.  Schoonmaker,  63  Barb. 
44  (1871).  Cf.  Crafford  v.  Warwick 
County,  87  Va.  110. 

siJe  Fox,  53  N.  Y.  530  (1873);  U.  S. 
V.  Fox,  94  U.  S.  315  (1876). 

*  See  §  696,  infra.  Cf.  McKinley  v. 
Wheeler,  130  U.  S.  630  (1889);  Tlwmas 
V.  Chisholm,  13  Colo.  105  (1889). 

5  San  Mateo  County  v.  Southern  Pa- 
cific R.  E.,  13  Fed.  Eep.  733  (1883). 

6  National  Bank  v.  Graham,  100 
U.  S.  699,  703  (1879),  where  a  bank 
was  held  in  damages  for  the  loss,  oc- 
casioned by  the  gross  negligence  of 
its  agents,  of  a  special  deposit  which 
it  had  received  with  the  knowledge 
and  acquiescence  of  its  officers  and 
directors;  Baltimore,  etc.  E.  E.  v. 
Fifth  Baptist  Ch.,  108  U..S.  317  (1883), 
for  maintaining  a  nuisance;  Phila- 
delphia, etc.  E.  E.  V.  Quigley,  31  How. 
303,  810  (1858),  for  libel  published  by 
the  board  of  directors,  Campbell,  J., 
sayiag:  "For  acts  done  by  the  agents 
of  a  corporation,  either  in  contractu 
or  in  delicto,  in  the  course  of  its  busi- 
ness and  of  their  employment,  the 
corporation  is  responsible  as  an  in- 
dividual is  responsible  under  similar 
circumstances."  This  rule  was  di- 
rectly affirmed  and  applied  to  a  mu- 
nicipal corporation  in  Salt  Lake  City 
V.  HolUster,  118  U.  S.  356  (1886).  See 
New  York,  etc.  E.  E.  v.  Schuyler,  34 


N.  Y.  30  (1865);  State  v.  Morris,  etc. 
R.  R,  23  N.  J.  L.  360,  367  (1852),  and 
cases  cited;  Brokaw  u  New  Jersey 
R.  R.  &  T.  Co.,  32  N.  J.  L.  328  (1867), 
an  action  for  assault  and  battery 
(ejecting  a  passenger);  Eamsden  v. 
Boston,  etc.  R.  R.,  104  Mass.  117  (1870), 
assault  and  battery  (seizing  property 
for  fare) ;  Peebles  v.  Patapsco  Q-uano 
Co.,  77  N.  C.  233  (1877),  a  case  of  de- 
ceit and  fraudulent  representations 
made  by  agents;  Chicago,  etc.  R.  R. 
V.  Davis,  86  lU.  30  (1877),  trespass,  see 
infra;  Vinas  v.  Merchants'  Mut.  Ins. 
Co.,  37  La.  Ann.  367  (1875),  slander 
and  libel  sanctioned  by  a  corpora- 
tion; Western  Union  TeL  Co.  v.  Eyser, 
3  Colo.  141  (1873),  iujuryto  person; 
Goodspeed  v.  East  Haddam  Bank,  32 
Conn.  580  (1853),  vexatious  suit; 
South,  etc.  E.  E.  v.  Chappell,  61  Ala. 
537  (1878),  injury  to  person;  Hays  v. 
Houston,  etc.  E.  R,  46  Tex.  373  (1876), 
expulsion  from  train;  Fishkill  Sav. 
Inst.  V.  FishkiU  Nat.  Bank,  80  N.  Y. 
162  (1880),  conversion  of  bonds  by 
cashier;  Eangeru  Great  Western  E'y 
Co.,  5  H.  L.  Cas.  73,  86  (1854);  Lewis 
V.  Meier,  14  Fed.  Rep.  311  (1883);  Phil- 
adelphia, etc.  R.  R.  V.  Derby,  14  How. 
468  (1853),  injury  to  person  in  a  colli- 
sion caused  by  the  negligence  of  em- 
ployees; Hussey  u  Norfolk,  etc.  R.  R., 
98  N.  C.  34  (1887),  malicious  prosecu- 
tion and   false   imprisonment,  the 
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"Where  it  is  necessary  to  prove  a  fraudulent  or  malicious  in- 
tent, it  is  held,  by  the  great  weight  of  modern  authority,  that 
the  fraiid  or  malice  of  the  authorized  agents  of  corporations  is 
to  be  imputed  to  the  corporations  themselves.^ 

Although  a  corporation  may  not  strictly  be  guilty  of  deceit, 
yet  it  is  held  liable  for  damages  resulting  from  the  false  and 
fraudulent  representations  of  its  agents.^ 


court  saying:  "These  artificial  per- 
sons have  become  so  numerous,  and 
entered  so  largely  into  the  everyday 
transactions  of  life,  that  it  has  be- 
come the  policy  of  the  lavs^  to  subject 
them,  as  far  as  practicable,  to  the 
same  civil  liability  for  wrongful  acts 
as  attach  to  natural  persons;  "  Den- 
ver, etc.  R'y  V.  Harris,  123  U.  S.  597 
(1887),  assault  and  battery;  New  Jer- 
sey Steamboat  Co.  v.  Brookett,  121 
U.  S.  637  (1887),  undue  violence  by 
employee;  New  Orleans,  etc.  R.  E.  v. 
BaUey,  40  Miss.  395  (1866).  A  railroad 
which  has  engaged  in  transporting 
passengers  by  a  steamboat  cannot  de- 
feat an  action  for  negligence  by  as- 
serting that  the  use  of  the  steamboat 
by  it  was  ultra  vires.  Gruber  v. 
"Washington,  etc.  R.  R,  93  N.  C.  1 
<188o);  South  Wales  R'y  u  Redmond, 
10  C.  B.  (N.  S.)  675  (1861).  Contra, 
Gmm  V.  Central  R.  R.,  74  Gta.  509 
(1885),  where  a  railroad  was  held  not 
responsible  for  a  tort  (an  injury  to 
the  person)  committed  by  a  firm,  in 
which  it  had  become,  although  ille- 
gally, a  partner. 

1  National  Exch.  Co.  v.  Drew,  3 
Macq.  H.  L.  Cas.  103  (1855);  New 
Brunswick,  etc.  R'y  v.  Conybeare,  9 
H.  L.  Cas.  711,  740  (1862);  Barwick  v. 
English  Joint  Stock  Bank,  L.  R.  3 
Exch.  259  (1867);  Philadelphia,  etc. 
R.  R.  V.  Quigley,  31  How.  203  (1858); 
Wldtfield  V.  Southeastern  R'y,  EL,  B. 
&  E.  115  (1858);  Vance  v.  Erie  R'y,  33 
N.  J.  L.  334(1867);  Copley  v.  Grover, 
etc.  Co.,  3  Woods,  494  (1875);  S.  C,  6 
Fed.  Cas.  517  ;Goodspeed«;.  East  Had- 
dam  Bank,  33  Conn.  530  (1858) ;  Carter 


V.  Howe  Machine  Co.,  51  Md.  290 
(1878);  Wheless  v.  Second  Nat.  Bank, 
1  Baxt.  (Tenn.)  469  (1873);  Williams  v. 
Planters'  Ins.  Co.,  57  Miss.  759  (1880); 
Iron  Mountain  Bank  v.  Mercantile 
Bank,  4  Mo.  App.  505  (1877) ;  Edwards 
V.  Midland  R'y,  L.  R.  6  Q.  B.  D.  387 
(1880);  JefEersonville  R.  R.  v.  Rogers, 
28  Ind.  1,  7  (1867).  Cf.  Walker  v. 
Southeastern  R'y,  L.  R.  5  0.  P.  640 
(1870);  Smith  v.  Southeastern  R'y, 
L.  R.  5  0.  P.  640  (1870). 

2  Maokay  t).  Commercial  Bank,  L.  R. 
5  P.  C.  394  (1874),  in  which  a  bank 
was  held  liable  in  damages  for  the 
act  of  its  cashier  in  sending  a  tele- 
gram purporting  to  be  from  an  indi- 
vidual by  means  of  which  other  par- 
ties were  induced  to  accept  bills  of 
exchange  in  which  the  bank  'was 
interested;  Ranger  v.  Great  West- 
ern R'y,  5  H.  L.  Cas.  73,  86  (1854), 
Lord  Chancellor  Cranworth  saying: 
"If  the  agents  employed  conduct 
themselves  fraudulently,  so  that  if 
they  had  been  acting  for  private  em- 
ployers the  persons  for  whom  they 
were  acting  would  have  been  affected 
by  their  fraud,  the  same  principles 
must  prevail  where  the  principal 
im.d6r  whom  the  agent  acts  is  a  cor- 
poration; "  Barwick  v.  English  Joint 
Stock  Bank,  L.  R.  3  Exch.  259  (1867), 
where  a  bank  was  held  liable  for 
false  representations  of  its  manager 
as  to  the  credit  of  an  individual ;  Erie 
City  Iron  Works  u  Barber,  106  Pa. 
St.  135  (1884),  where  a  manufacturing 
company  was  held  in  damages  for 
the  deceit  of  its  agent  in  knowingly 
selling  a  defective  boiler  and  repre- 
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A  corporation  may  be  held  liable  in  damages  for  a  libel ; ' 
for  assault  and  battery  committed  by  its  officers,  agents  or 
servants  in  executing  the  rules  and  regulations  or  orders  of 


senting  it  as  soimd  and  safe;  Peebles 
V.  Patapsco  Guano  Co.,  77  N.  C.  333 
(1877),  involving  representations  of 
an  agent  that  a  spurious  article  was 
genuine;  Cragie  v.  Hadley,  99  N.  Y. 
131  (1885),  where,  an  of&cer  of  a  bank 
receiving  a  deposit  after  he  knew  the 
bank  was  insolvent  and  its  paper 
protested,  it  was  held  to  be  a  deceit 
which  justified  a  rescission  of  the 
contract  and  a  recovery  of  the  de- 
posit; New  York,  etc.  R.  E.  v.  Schuy- 
ler, 34  N.  Y.  30  (1865),  involving  an 
issue  of  false  certificates  of  stock; 
Butler  V.  Watkins,  18  Wall.  456  (1871), 
where  an  agent  of  a  corporation,  by 
pretending  to  negotiate  for  the  pur- 
chase of  a  patent,  succeeded  in  keep- 
ing the  patented  article  out  of  the 
market.  The  corporation  was  held 
liable  in  damages;  Candy  v.  Globe 
Eubber  Co.,  37  N.  J.  Eq.  175  (1883), 
where  a  sale  to  a  corporation  made 
upon  false  representations  of  its  ofB- 
cers'as  to  its  solvency  and  prosperity 
was  rescinded;  Fogg  v.  Griffin,  84 
Mass.  1  (1861),  where,  in  an  action 
upon  premium  notes,  a  defense  that 
they  had  been  procured  through  false 
and  fraudulent  representations  by 
an  agent  of  the  company  as  to  the 
amount  of  capital  stock  paid  in  was 
held  good.  See,  also,  Etting  v.  Bank 
of  U.  S.,  11  Wheat.  59  (1836);  Lamm 
V.  Port  Deposit  Homestead  Assoc,  49 
Md.  333  (1878);  Carter  v.  Howe  Ma- 
chine Co.,  51  Md.  390  (1878);  Western 
Bank  v.  Addle,  L.  E.  1  So.  145  (1867), 
and  §§  139, 140,  157,  infra. 

1  Philadelphia,  etc.  E.  E.  v.  Quigley, 
21  How.  202  (1858),  in  which  the  court 
held  that  the  publication  of  a  libel- 
ous letter  received  in  evidence  by 
a  committee  of  investigation  in  a 
bound  volume  of  its  transactions,  by 
authority  of  the  board  of  directors 


of  a  railroad  company,  constituted  a 
sufficient  ground  for  an  action  for 
libel  against  the  corporation;  Van 
Aernam  v.  Bleistein,  102  N.  Y.  355 
(1886) ;  Howe  Machine  Co.  v.  Souder, 
58  Ga.  64  (1877),  where  the  publica- 
tion of  libelous  matter  was  caused 
by  an  agent  withiu  the  scope  of  his 
authority;  Maynard v.  Fireman's,  etc. 
Co.,  34  Cal  49  (1867);  S.  C,  47  CaL  207 
(1873);  Johnson  v.  St.  Louis  Dispatch 
Co.,  2  Mo.  App.  565  (1876);  Fogg  v. 
Boston,  etc.  E.  E.,  148  Mass.  513  (1889) ; 
Van  Aernam  v.  McCune,  32  Hun,  316 
(1884),  holding  that  a  joint-stock  as- 
sociation Tinder  the  New  York  stat- 
ute is  liable  to  an  action  for  libel; 
Payne  v.  Western,  etc.  R.  E.,  13  Lea 
(Tenn.),  507  (1884);  Evening  Journal 
Assoc.  V.  McDermott,  44  N.  J.  L.  430 
(1882);  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.  447  (1868);  Aldrioh 
V.  Press  Printing  Co.,  9  Minn.  133 
(1864);  Hewitt  v.  Pioneer-Press  Co., 
23  Minn.  178  (1876);  Vinas  v.  Mer- 
chants' Mut.  Ins.  Co.,  27  La  Ann.  367 
(1875);  Whitfield  v.  Southeastern  E'y, 
EL,  B.  &  E.  115  (1858);  Tench  v.  Great 
Western  E'y,  33  TJ.  C.  Q.  B.  452  (1872). 
In  Brennan  v.  Tracy,  2  Mo.  App.  540 
(1876),  it  was  said  that  a  corporation 
may  be  subjected  to  a  criminal  liDeL 
A  railroad  may  be  held  liable  for  a 
libel  by  its  division  agent  in  report- 
ing causes  of  discharge  of  employees 
to  other  agents.  Bacon  v.  Michigan 
Cent.  E.  R,  66  Mich.  166  (1887).  A 
corporation  is  not  liable  for  a  slander 
by  its  president  as  to  the  right  of  a 
person  to  sell  goods.  Perkins  v.  Mays- 
ville,  etc.  Assoc,  10  S.  W.  Eep.  659 
(Ky.,  1889).  A  corporation  was  held 
liable  for  a  libel  in  Missouri  Pac. 
E'y  V.  Richmond,  73  Tex.  568  (1889). 
Stockholders  and  officers  are  not  lia- 
ble for  a  libel  published  by  the  cor- 
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the  corporation;^  for  damages  for  arrest  and  false  imprison- 
ment;^ for  knowingly  keeping  a  dangerous  animal;'  for  a 


poration  unless  they  aided  or  advised 
its  publication,  or  their  duties  were 
such  that  the  law  would  charge  them 
as  agents  in  the  publication  or  circu- 
lation. Belo  V.  FuUer,  84  Tex.  450 
(1893).  A  corporation  may  bring  suit 
for  libel.  South  Hetton  Coal  Co.  v.. 
Northeastern  News  Assoc,  69  L.  T. 
Eep.  844  (1893). 

1  Brokaw  v.  New  Jersey  E.  E.  &  T. 
Co.,  32  N.  J.  L.  338  (1867),  for  ejecting 
a  passenger  from  a  train,  and  in  such 
action  an  individual  may  be  joined 
as  a  defendant  with  the  corporation; 
Hewett  V.  Swift,  85  Mass.  430  (1863), 
for  using  undue  force  in  removing  a 
minor  from  a  freight  depot  under  an 
order  of  the  president  directing  em- 
ployees to  keep  boys  out  of  the  depot; 
Denver,  etc.  E'y  v.  Harris,  133  U.  S. 
597  (1887),  where  forcible  possession 
was  taken  of  a  railroad;  Eamsden 
V.  Boston,  etc.  E.  E.,  104  Mass.  117 
(1870),  involving  an  assault  by  a  con- 
ductor in  seizing  property  to  secure 
payment  of  fare.  And  see  Frost  v. 
Domestic  S.  M.  Co.,  133  Mass.  563 
(1882);  Jackson  u  Second  Ave.  E.  E, 
47  N.  Y.  374  (1872),  holdmg  that  if 
an  illegal  fare  be  demanded  by  a 
conductor  any  force  used  in  ejecting 
a  passenger  renders  the  railway  com- 
pany liable  for  an  assaidt  and  bat- 
tery; Pennsylvania  E.  E.  v.  Vandiver, 
43  Pa.  St.  365  (1863),  for  ejecting  a 
passenger  and  thereby  causing  his 
death;  Moore  v.  Fitchburg  E.  E.,  70 
Mass.  465  (1855),  where,  in  an  action 
for  assault  in  ejecting  from  a  train, 
there  being  a  verdict  against  the 
corporation  but  in  favor  of  the  con- 
ductor, the  joinder  of  the  defendants 
was  held  not  to  be  a  ground  of  excep- 
tion by  the  corporation ;  Chicago,  etc. 
E.  E.  V.  Wmiams,  55  EL  185  (1870), 
for  preventing  a  colored  woman  from 
entering  a  car  set  apart  for  ladies; 
JefEersonvUle  E.  E.  v.  Eogers,  38  Ind. 


1  (1867);  St.  Louis,  etc.  E.  E.  v.  Dalby, 
19  lU.  353  (1857),  holding  that  in  Illi- 
nois the  proper  remedy  is  trespass. 

2  Owsley  V.  Montgomery,  etc.  E.  E., 
37  Ala.  560  (1861);  Wheeler,  etc.  Co. 
V.  Boyce,  36  Kan.  350  (1887);  Ameri- 
can Exp.  Co.  V.  Patterson,  73  Ind.  430 
(1881);  Lynch  v.  Metropolitan  El.  E'y, 
90  N.  Y.  77  (1883);  Carter  v.  Howe 
Machine  Co.,  51  Md.  390  (1878).  See 
also  Hussey  v.  Norfolk  Southern  E.  E, 
98  N.  C.  34  (1887).  in  which  the  ques- 
tion of  agency  was  left  to  the  jury. 
A  corporation  is  not  liable  for  an  ar- 
rest by  a  special  policeman  appointed 
by  the  governor  at  its  request  and  for 
its  protection,  even  though  the  arrest 
was  made  at  the  request  of  an  officer 
of  the  company,  the  policeman  act- 
ing merely  in  the  exercise  of  his  cona- 
mon-law  powers  as  an  officer,  and  not 
as  a  duly  authorized  agent  of  the 
company.  Tolchester,  etc.  Co.  v. 
Stehuneier,  72  Md.  313  (1890).  A  cor- 
poration is  not  necessarily  liable  for 
a  false  imprisonment  instigated  by 
its  state  agent,  where  the  plaintiff 
fails  to  show  the  agency,  and  the 
agent  testifies  that  he  acted  individ- 
ually. Travis  u  Standard,  etc.  Ins. 
Co.,  86  Mich.  288  (1891).  See  also  Gil- 
lett  V.  Missouri  Valley  E.  E.,  55  Mo. 
315  (1874),  overruled  in  Boogher  v. 
Life  Assoc,  75  Mo.  319  (1883).  Al- 
though the  gate-keeper  of  a  turnpike 
company  causes  a  person  to  be  ar- 
rested for  defrauding  the  company 
of  tolls,  yet  the  company  caimot  be 
held  liable  for  false  imprisonment. 
Baltimore,  etc.  T.  Eoad  v.  Green,  37 
AtL  Eep.  643  (Md.,  1897).  A  bank 
may  be  held  liable  in  damages  for 
malicious  intent  in  arresting  an  alder- 
man who  had  introduced  a  privileged 
resolution  which  the  bank  claimed 
was  libelous.  Waohsmuth  v.  Mer- 
chants' Nat.  Bank,  96  Mich.  436  (1893). 

3  Stiles  V.  Cardiff  Steam  Nav.  Co.,. 
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vexatious  civil  suit;^  for  trespass  quaure  clausum  f regit ;^  for 
malicious  prosecution ; '  for  a  uuisaiice ;  *  for  conversion. ; '  and 


33  L.  J.  Q.  B.  310  (1864);  but  in  this 
case  the  action  failed  for  want  of 
proof  that  the  dangerous  character 
of  the  animal  was  known  to  any  one 
whose  knowledge  could,  in  point  of 
law,  be  that  of  the  corporation. 

1  Goodspeed  v.  East  Haddam  Bank, 
22  Conn.  530  (1853);  Wheless  v.  Sec- 
ond Nat.  Bank,  1  Baxt.  (Tenn.)  469 
(1872).    See  8  R'y  &  Corp.  L.  J.  478. 

^Maund  v.  Monmouthshire  Canal 
Co.,  4  Man.  &  G.  452  (1843),  where  the 
trespass  consisted  in  breaking  and 
entering  canal  locks  and  carrying 
away  barges  by  an  agent  acting 
within  the  scope  of  his  authority. 
Chicago,  etc.  R.  R.  v.  Davis,  86  JM  20 
(1870);  Dater  v.  Troy,  etc.  E.  E.,  3 
Hill,  639  (1842). 

3  Willard  v.  Holmes,  etc.,  143  N.  Y. 
493  (1894);  Vance  v.  Erie  E'y,  33  N.  J. 
L.  334  (1867);  Eeed  v.  Home  Sav. 
Bank,  130  Mass.  443  (1881);  Eicord  v. 
Central  Pacific  E.  R.,  15  Nev.  167 
(1880),  holding  that  prosecution  of 
criminal  offenders  is  one  of  the  ob- 
jects and  privileges  of  railroad  corpo- 
rations, and  therefore  they  are  liable 
for  malicious  prosecutions;  Morton  u 
Metropolitan  L.  Ins.  Co.,  34  Hun,  866 
(1884);  Jordan  v.  Alabama,  etc.  E.  E, 
74  Ala.  85  (1883),  overrulmg  Owsley 
V.  Montgomery,  etc.  E.  E,  37  Ala.  560 
(1861);  Boogher  v.  Life  Assoc,  of 
America,  75  Mo.  319  (1883),  overrul- 
ing GiUett  V.  Missouri  V.  E.  R,  55 
Mo.  315  (1874);  Copley  v.  Grover,  etc. 
Co.,  3  Woods,  494  (1875);  S.  C,  6  Fed. 
Cas.  517;  Carter  v.  Howe  Machine 
Co.,  51  Md.  390  (1878);  WiUiams  u 
Planters'  Ins.  Co.,  57  Miss.  759  (1880); 
Iron  Mountain  Bank  v.  Mercantile 
Bank,  4  Mo.  App.  505  (1877).  See  also 
Brennan  v.  Tracy,  3  Mo.  App.  540 
(1876);  Wheless  v.  Second  Nat.  Bank, 
1  Baxt.  (Tenn.)  469  (1873);  Philadel- 
phia, etc.  R.  E.  V.  Quigley,  31  How. 
302  (1858).  In  the  English  case  of 
Stevens  u  Midland  Counties  R'y,  10 
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Exch.  853  (1854),  where  the  power 
to  sue  a  corporation  for  malicious 
prosecution  was  questioned,  Lord 
Alderson  was  of  opinion  that  there 
was  no  such  power.  See  Walker  v. 
Southeastern  R'y,  L.  R.  5  O.  P.  640 
(1870),  where  it  was  held  that  the  ac- 
tion would  not  lie  because  the  act 
out  of  which  the  case  originated  was 
not  within  the  scope  of  the  authority 
of  the  servant  who  committed  it. 
And  in  Henderson  v.  Midland  R'y,  20 
W.  R.  33  (1871),  and  Abrath  v.  North- 
eastern R'y,  L.  R.  11  App.  Cas.  247 
(1886),  Lord  BramweU,  in  dissenting 
opinions,  insisted  that  corporations 
aggregate  cannot  be  liable  for  mali- 
cious prosecution,  because  they  are 
incapable  of  malice  or  motive.  In 
Hussey  v.  Norfolk,  etc.  R.  R,  98  N.  C. 
34  (1887),  it  was  held  that  a  corpora- 
tion is  liable  for  a  malicious  prosecu- 
tion jointly  with  the  officer  who 
instituted  the  prosecution.  No  alle- 
gation of  his  authority  to  act  is  nec- 
essary. A  corporation  is  not  liable 
for  malicious  prosecution  in  insti- 
tuting criminal  proceedings  where  it 
acted  on  the  advice  of  coimseL  Atch- 
ison, etc.  R.  R.  V.  Brovpn,  57  Kan. 
785  (1897). 

4  Baltimore,  etc.  R.  R.  v.  Fifth  Bap- 
tist Ch.,  108  U.  S.  317  (1883);  Pennsyl- 
vania R.  R.  V.  Angel,  41  N.  J.  Eq.  316 
(1886).  "The  directors  and  officers 
are  the  persons  primarily  responsi- 
ble, and  therefore  the  proper  ones  to 
be  prosecuted"  for  a  nuisance  car- 
ried on  by  the  corporation.  The  cor- 
poration itself  can  also  be  prosecuted 
and  fined.  People  v.  Detroit,  etc. 
Works,  83  Mich.  471  (1890). 

5  Beach  v.  Fulton  Bank,  7  Cow.  485 
(1837);  Mayor,  etc.  v.  Bailey,  3  Denio, 
433  (1845),  holding  that  an  action  of 
trespass  or  trover  or  an  action  on  the 
case  for  malfeasance  lies  against  a 
corporation;  Chestnut  Hill,  etc.  Co. 
V.  Eutter,  4  Serg.  &  R.  (Pa.)  6  (1818), 
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for  a  conspiracy.'    The  theory  that  a'  corporation  could  not  be 
technically  thus  liable  has  broken  down. 

Upon  the  question  whether  or  not  corporations  are  liable  in 
exemplary  or  punitive  damages  for  wrongs  maliciously  commit- 
ted by  their  agents  when  acting  in  the  line  of  their  duty,  the 
authorities  are  far  from  uniform.  In  one  line  of  cases  the  courts 
adhere  to  the  ordinary  rule  that  a  principal  cannot  be  held  for 
more  than  the  actual  damage  resulting  from  the  acts  of  his 
agent  or  for  those  immediately  and  necessarily  growing  out  of 
them,  and  therefore  refuse  to  allow  exemplary  damages.^  In 
other  cases  it  is  held  that  if  it  appears  that  injury  has  resulted 
through  the  wilful  misconduct  of  employees,  or  through  such 
a  reckless  indtEference  to  the  fights  of  others  as  amounts  to  an 
intentional  violation  of  them,  punitive  or  exemplary  damages 
may  be  awarded.^    In  still  another  class  of  cases  the  liability 


holding  that  trespass  on  the  case  lies 
against  a  corporation  for  stopping  a 
water-course.    See  also  ch.  XXXV. 

1  Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co.,  106  N.  Y.  669  (1887); 

43  Hun,  153.  Where  a  bank  agrees 
with  a  partnership  that  the  partner- 
ship shall  buy  goods  and  give  a  chat- 
tel mortgage  to  the  bank,  and  then 
that  the  bank  foreclose  and  resell 
the  goods  and  give  two-thirds  of  the 
profits  to  the  copartnership,  a  cred- 
itor of  the  partnership  who  is  thus 
defrauded  ma,y  hold  the  bank  liable. 
Johnston,  etc.  Co.  v.  National  Bank, 

44  Pac.  Eep.  193  (OH.,  1896). 

2  Detroit  Daily  Post  Co.  v.  McAr- 
thur,  16  Mich.  447  (1868) ;  Great  West- 
ern R'y  V.  MiUer,  19  Mich.  305  (1869); 
Wardrobe  v.  California  Stage  Co.,  7 
Cal.  118  (1857);  Mendelsohn  u  Ana- 
heim Lighter  Co.,  40'  CaL  657  (1871); 
Turner  v.  North  Beach,  etc.  R.  R.,  34 
Cal.  594  (1868);  HiU  v.  New  Orleans, 
etc.  R.  R,  11  La.  Ann.  298  (1856); 
Hays  V.  Houston,  etc.  R.  R,  46  Tex. 
373  (1876);  Ackerson  v.  Erie  R'y,  33 
N.  J.  L.  254  (1867);  Doss  v.  Missouri, 
etc.  R.  R.  59  Mo.  37  (1875),  holding 
that  no  exemplary  damages  may  be 
awarded  unless  the  act  complained 
of  be  wanton  or  malicious.    In  a  suit 


against  a  corporation  for  libel  its 
wealth  cannot  be  shovrai,  and  the 
malice  of  a  stockholder  is  not  admis- 
sible. Randall  v.  Evening  News 
Assoc,  97  Mich.  136  (1893). 

3  Denver,  etc.  R'y  u  Harris,  123 
U.  S.  597,  610  a887);  Milwaukee,  etc. 
R'y  V.  Arms,  91  U.  S.  489,  493  (1875): 
Philadelphia,  etc.  R.  R.  v.  Larkin,  47 
Md.  155  (1877);  Baltimore,  etc.  Tump. 
Rd.  V.  Boone,  45  Md.  344  (1876);  Phil- 
adelphia, etc.  R.  R.  V.  Quigley,  31 
How.  302,  214  (1858);  New  Orleans, 
etc.  R.  R.  V.  Hurst,  36  Miss.  660  (1859) ; 
Beale  v.  Railway,  1  DilL  568  (1871); 
S.  C,  3  Fed.  Cas.  1110;  Samuels  v. 
Evening  Mail  Assoc,  75  N.  Y.  604 
(1878),  reversing  S.  C,  9  Hun,  288 
(1876),  where  a  libel  had  been  pub- 
lished; New  Orleans,  etc.  R.  R.  u 
Burke,  53  Miss.  200  (1876),  where  the 
conduct  of  the  conductor  of  a  train 
in  not  properly  protecting  a  passen- 
ger from  the  assault  of  employees  of 
the  road  and  the  failure  of  the  road 
to  discharge  or  punish  the  assailants 
was  held  to  justify  a  verdict  for  ex- 
emplary damages;  Jefiersonville  R. 
R.  V.  Rogers,  38  Ind.  116  (1871),  it 
being  held  that  exemplary  damages 
may  be  awarded  for  a  wrongful  ex- 
pulsion from  a  train  without  harsh 
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.  f  pr  exemplary  damages  is  made  to  depend  upon  the  authority 
of  the  servant  or  agent  who  commits  the  wrong ;  the  corpora- 
tion being  liable  if  the  agent  acted  under  the  express  direction 
of  the  corporation  or  of  the  officer  representing  it,  or  if  the 
•wrongful  act  was  afterwards  ratified  either  expressly  or  im- 
pliedly.i 

Since  corporations  are  not  in  themselves  capable  of  an  evil 
intent,  they  can  be  indicted  only  for  such  offenses  as  arise  from 
misfeasance  —  such  as  a  nuisance:^   or  from  non-feasance  — 


or  unnecessary  force,  on  account  of 
the  time,  place  and  circumstances  of 
the  act;  Goddard  v.  Grand  Trunk 
K'y,  57  Me.  303  (1869),  where  exem- 
plary damages  were  awarded  because 
a  railroad  company  had  retained  in 
service  a  brakeman  after  knowledge 
of  his  gross  assault  upon  a  passenger; 
Taylor  v.  Grand  Tnmk  E'y,  48  N.  H. 
304  (1869);  Belknap  v.  Boston,  etc. 
K.  R.,  49  N.  H.  358  (1870),  holding  that 
in  estimating  exemplary  damages 
the  condition  and  circumstances  of 
the  defendant  may  be  material  and 
are  to  be  considered ;  CaldweU  v.  New 
Jersey  Steamboat  Co.,  47  N.  Y.  383 
(1873);  Cleghom  v.  New  York,  etc. 
E.  R,  56  N.  Y.  44  (1874). 

1  Hagan  v.  Providence,  etc.  R.  R., 
8  E.  I.  88  (1854);  Nashville,  etc.  E.  E. 
V.  Stames,  9  Heisk.  (Tenn.)  53  (1871), 
■where  exemplary  damages  were  re- 
fused because  it  did  not  appear  that 
the  company,  after  knowing  the  reck- 
les3  character  of  its  agent,  retained 
him  in  its  employment;  Bass  v.  Chi- 
cago, etc.  E'y,  43  Wis.  654  (1877) ;  Cleg- 
horn  V.  New  York,  etc.  E.  E.,  56  N.  Y. 
44  (1874);  Mendelsohn  v.  Anaheim 
Lighter  Co.,'40  CaL  657  (1871);  Tur- 
ner V.  North  Beach,  etc.  R.  E,  34  Cal. 
594  (1868);  Perkins  v.  Missouri,  etc. 
E.  E,  55  Mo.  201  (1874);  Maleoek  v. 
Tower  Grove,  etc.  E'y,  57  Mo.  17  (1874), 
where  the  language  of  the  superin- 
tendent of  a  street  railway  admitting 
and  justifying  an  assault  by  a  driver 
was  held  to  bind  the  company ;  Trav- 
ers  V.  Kansas  Pao.  E'y,  63  Mo.  431 
(1876),  holding  that  authority  of  the 


agent  sufficient  to  warrant  exem- 
plary damages  may  be  inferred  from 
the  general  scope  of  his  duty;  Gal- 
veston, etc.  E'y  V.  Donahue,  56  Tex. 
163  (1883);  Goddard  u  Grand  Trunk 
E'y,  57  Me.  203  (1869).  See,  also,  Ack- 
erson  v.  Erie  E'y,  33  N.  J.  L.  354 
(1867).  In  some  states  the  distinction 
between  corporations  and  natural 
persons  as  to  liability  for  exemplary 
damages  is  entirely  obliterated,  and 
corporations  are  held  to  be  equally 
liable  with  individuals  and  to  the 
same  extent.  New  Orleans,  etc.  R.  R. 
V.  Bailey,  40  Miss.  395  (18661 ;  Atlantic, 
etc.  E'y  V.  Dunn,  19  Ohio  St.  163 
(1869);  Western  Union  TeL  Co.  v. 
Eyser,  3  Colo.  141  (1873). 

2  Commonwealth  v.  New  Bedford 
Bridge,  68  Mass.  339  (1854),  erecting 
a  bridge  over  a  navigable  stream; 
Commonwealth  v.  Vermont,  etc.  E. 
R.,  70  Mass.  33  (1855),  obstructing  a 
highway  by  embankment;  State  v. 
Morris,  etc.  R.  R,  33  N.  J.  L.  360  (1852), 
obstructing  a  highway  by  a  building 
and  trains;  Louisville,  etc.  R  E.  v. 
State,  3  Head  (Tenn.),  523  (1859),  ob- 
struction by  a  cut  across  a  street; 
Susquehanna,  etc.  Co.  v.  People,  15 
Wend.  267  (1836),  suffering  a  turnpike 
to  be  and  remain  out  of  repair;  Peo- 
ple V.  Albany,  11  Wend.  539  (1834), 
neglecting  to  excavate  and  cleanse  a 
basin,  whereby  the  water  became 
corrupted  and  a  nuisance;  Regina  v. 
Great  North,  etc.  R'y,  9  Q.  B.  315 
(1846),  obstruction  by  a  cut  across  a 
highway;  Queen  v.  Bradford  Nav. 
Co.,  6  Best  &  S.  631  (1865),  permitting 
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such  as  an  omission  to  perform  a  legal  duty  or  obligation.* 
"  The  corporation  as  such,  the  technical  legal  entity,  cannot 
suffer  imprisonment  for  a  crime,  but  those  who  represent  it  and 
act  for  it  as  its  officers  and  agents  can."  ^ 


water  in  a  canal  to  become  fouL 
Contra,  State  v.  Great  "Works  Milling 
Co.,  20  Me.  41  (1841).  A  corporation 
may  be  iadicted  for  keeping  a  dis- 
orderly bouse.  State  v.  Passaic,  etc. 
Soc,  54  N.  J.  L.  260  (1893).  A  corpo- 
ration maybe  indicted  for  an  offense 
wbicb  is  punishable  by  fine.  Com- 
monwealth V.  Pulaski  County,  etc. 
Assoc,  92  Ky.  197  (1891).  A  corpora^ 
tion  may  be  indicted.  State  v.  Secu- 
rity Bank,  2  S.  D.  538  (1893).  A  cor- 
poration may  be  indicted  for  main- 
taining a  nuisance,  and  judgment 
may  be  given  on  default.  Common- 
wealth V.  Lehigh  VaUey  R  R.,  165  Pa. 
St.  162  (1895).  As  to  the  indictment 
of  a  corporation  in  Indiana  for  main- 
taining a  nuisance,  see  Paragon  Paper 
Co.  V.  State,  49  N.  E.  Rep.  600  (Ind., 
1898). 

1 A  national  bank  may  be  indicted 
for  violating  the  state  usury  laws. 
State  V.  First  Nat.  Bank,  3  S.  B.  568 
(1892).  An  indictment  of  the  direct- 
ors of  the  New  York  &  New  Haven 
R.  E.  Co.  for  an  accident  due  to  not 
using  steam  heat  in  cars  as  required 
by  statute  failed  in  People  v.  Clark, 
N.  Y.  L.  J.,  May  28,  1891;  Common- 
wealth V.  Central  Bridge  Corp.,  66 
Mass.  343  (1853),  for  not  keeping  a 
bridge  properly  lighted  at  night,  its 
charter  requiring  it  to  be  kept  in 
"good,  safe  and  passable  repair;" 
Louisville,  etc.  R.  R  v.  Common- 
wealth, 13  Bush  (Ky.),  388  (1877),  in- 
volving a  failure  to  give  warning 
signals  at  highway  crossings;  Regina 
V.  Manchester,  7  EL  &  B.  453  (1857), 
where  there  was  a  failure  of  a  city  to 
repair  streets;  State  v.  Murfreesboro, 
11  Humph.  (Tenn.)317(1850),to  same 
effect;  People  v.  New  York,  etc.  R  R, 
74  N.  Y.  302  (1878),  sustaining  an  in- 
dictment for  failure  to  repair  a  high- 
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way;  Susquehanna,  etc.  Co.  v.  Peo- 
ple, 15  Wend.  267  (1836),  for  failure  to 
repair  a  plank-road.  An  indictment 
lies  against  a  turnpike  company  for 
failure  to  repair  its  road.  State  v. 
GodwinsviUe,  etc.  Co.,  49  N.  J.  L.  266 
(1887);  Mower  v.  Leicester,  9  Mass. 
247  (1813),  holding  that  an  indict- 
ment may  lie  when  there  is  no  action 
at  common  law  for  damages  sus- 
tained through  defects  in  a  highway. 
In  Brennan  v.  Tracy,  3  Mo.  App.  540 
(1876),  it  was  said  that  a  corporation 
may  be  the  subject  of  a  criminal 
libeL  It  has  been  held  that  a  statute 
subjecting  railroads  to  indictment 
and  fine  for  loss  of  life  on  account  of 
the  negligence  or  carelessness  of  the 
proprietors  or  their  servants  is  con- 
stitutionaL  Boston,  etc.  R.  R.  v.  State, 
33  N.  H.  315  (1855).  A  corporation 
may  be  indicted  for  failing  to  use 
revenue  stamps.  IT.  S.  v.  Baltimore, 
etc.  R  R,  7  Am.  L.  Reg.  (N.  S.)  757 
(1868) ;  S.  C,  24  Fed.  Cas.  973.  A  cor- 
poration cannot  be  indicted  for  a 
crime,  but  its  particular  members 
may  be.  Anonymous,  13  Mod.  559 
(1701).  A  corporation  may  be  in- 
dicted. See  4  Am.  &  Eng.  Encyc. 
of  Law,  pp.  367,  etc.  A  corporation 
may  be  enjoined  from  doing  criminal 
acts,  such  as  promoting  prize-fightmg, 
and  a  receiver  may  be  put  in.  Colum- 
bian Ath.  Club  V.  State,  143  Ind.  98 
(1895). 

2  People  V.  Sherman,  133  N.  Y.  349, 
354  (1892).  "Where  the  law  permits 
punishment  or  confiscation  of  prop- 
erty, but  not  both,  the  conviction  of 
a  stockholder  for  violation  of  the  in- 
ternal revenue  law  prevents  a  con- 
fiscation of  the  corporate  property. 
U.  S.  V.  Distillery,  43  Fed.  Rep.  846 
(1890).  As  to  crime,  cf.  U.  S.  v.  John- 
Kelso  Co.,  86  Fed.  Pep.  304  (1898). 
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§  16.  Metliods  of  issuing  stock. — There  are  in  general  three 
methods  of  issuing  stock.  It  may  be  issued,  first,  by  means  of 
subscriptions,  payable  in  cash,  the  subscription  being  made' in 
writing,  or  by  acts  equivalent  thereto.^  Second,  the  issue  may 
be  by  means  of  subscriptions,  payable  in  labor,  property,  or 
both.     Third,  the  issue  may  be  by  a  stock  dividend. 

§  17.  First  method:  Issue  ly  money  subscription. —  An  issue 
of  stock  by  means  of  a  subscription,  payable  in  cash,  is  the 
most  simple  and  safe  method  of  issuing  stock.  In  the  absence 
of  any  agreement  to  the  contrary,  an  ordinary  subscription  for 
stock  is  deemed  a  cash  subscription,  and  payment  in  money 
may  be  enforced.  The  subscription  contract  is  generally  made 
by  a  -writing  duly  signed  by  the  subscriber.  The  writing  it- 
self is  contained  in  books  opened  by  the  corporation  or  by  com- 
missioners appointed  in  conformity  with  a  statute,  or  it  is  made 
Avithout  formality  on  subscription  lists  or  separate  sheets  of 
paper. 

A  subscription,  payable  in  cash,  may  arise  also  from  the 
mere  acts  or  declarations  of  a  party.  A  person  having  as- 
sumed the  position  of  a  subscriber  or  stockholder  is  frequently 
held  to  be  bound  as  such.  Any  act  or  declaration,  sufficient 
to  indicate  an  intent  on  the  part  of  the  person  to  be  a  sub- 

1  See  ch.  IV,  infra. 
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scriber,  and  an  acceptance  by  the  corporation  of  the  person  as 
such,  is  equivalent  to  a  written  subscription,  and  the  person  is 
bound  as  a  subscriber.^ 

§  18.  Second  method:  Issue  for  property,  labor  or  construc- 
tion worh — The  issue  of  stock  for  labor,  property,  contract 
work,  or  any  valuable  consideration  other  than  money,  has 
given  rise  to  much  controversy  and  litigation.  In  England  a 
long  line  of  decisions,  under  the  Companies  Act,  has  estab- 
lished the  principle  that  stock  need  not  necessarily  be  paid  for 
in  cash,  but  that  it  may  be  paid  for  in  money's  worth.^  Such,, 
also,  was  the  rule  at  common  law.'    The  well-established  rule 


1  See  ck  IV,  infra. 

2  See  many  cases  in  ch.  Ill;  Steacy 
V.  Little  Rock,  etc.  R.  E.,  5  Dill  348, 
376  (1876);  S.  C,  23  Fed.  Cas.  1143, 
1153. 

s  Stock  may  be  issued  in  payment 
for  property  or  labor,  or  both.  Far- 
well  V.  Great  West.  TeL  Co.,  161  IlL 
532  (1896);  Woolfolk  v.  January,  181 
Mo.  630  (1895);  Foster  u  Belcher's,  etc. 
Co.,  118  M9.  338  (1893);  WoodfaU's 
Case,  3  De  G.  &  Sm.  63  (1849);  Burk- 
inshaw  v.  Nicolls,  L.  E.  3  App.  Cas. 
1004, 1013  (1878),  where,  payment  hav- 
ing been  made  ia  property,  the  court 
said:  "If  there  had  been  ho  stat- 
utory enactment  forbidding  a  trans- 
action of  that  kind,  it  is  a  transac- 
tion which  might  be  perfectly  vaUd." 
Of.  dictum  ia  Sanger  v.  Upton,  91 
U.  S.  56,  60  (1875).  "It  is  not  now 
questioned  that  a  corporation  may 
issue  its  stock  by  way  of  payment  m 
the  purchase  of  property.  This  is  on 
the  principle  that  there  is  no  need 
for  the  roundabout  process  of  first 
issuing  the  stock  for  money,  and  then 
paying  the  money  for  the  property. 
But  it  is  necessary  that  the  property 
so  taken  be  considered  reasonably 
worth  the  par  value  of  the  stock  paid 
for  it."  Chouteau  v.  Dean,  7  Mo. 
App.  210  (1879);  Wyman  v.  Ameri- 
can Powder  Co.,  63  Mass.  168  (1851); 
Reichwald  v.  Commercial  Hotel  Co., 
106  IlL  439  (1883);  Haydenu  Atlanta 


Cotton  Factory,  61  Ga.  333  (1878). 
"  Whatever  may  have  been  formerly 
held,  it  is  now  established  that  sub- 
scriptions to  corporate  stock  need 
not,  in  the  absence  of  statutory  pro- 
visions requiring  it,  be  paid  for  in 
cash.  The  principle  is  now  generally 
accepted,  both  in  England  and  Ame]> 
ica,  that  any  property  which  the  cor- 
poration is  authorized  to  purchase, 
or  which  is  necessary  for  the  pur- 
poses of  its  legitimate  business,  may 
be  received  in  payment  for  its  stock. 
Any  payment,  whether  it  be  in 
money  or  money's  worth,  so  that  it 
be  made  in  good  faith,  will  give  the 
shares  so  paid  for  the  status  of 
paid-up  stock.  In  the  language  of 
Lord  Justice  GifEard,  in  Drummond's 
Case,  L.  E.  4  Ch.  App.  773  (1869):  'If 
a  man  contracts  to  take  shares  be 
must  pay  for  them,  to  use  a  homely 
phrase,  in  meal  or  in  malt;  he  must 
either  pay  in  money  or  in  money's 
worth.  If  he  pays  in  one  or  the  other 
that  will  be  a  satisfaction.'  .  .  .  The 
contract  to  receive  in  payment  the 
letters-patent,  plows,  material,  and 
other  assets  of  its  predecessor,  Un- 
thank  &  CoflEin,  was  therefore  not 
ultra  vires."  Coffin  v.  Eansdell,  110- 
Ind.  417  (1887),  holding,  also,  that  pay- 
ment for  stock  by  transferring  to  the 
corporation  the  property  and  assets 
of  a  partnership  was  legal,  provided 
that  a  fair  valuation  was  placed  upon 
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now  is  that  a  subscription  for  stock,  payable  by  its  terms  in 
property  or  labor,  or  both,  is  a  good  and  legal  subscription. 
If  the  property  is  taken  at  a  valuation  made  without  fraud,  the 
payment  is  as  effectual  and  valid  as  though  made  in  cash  to 
the  same  amount.  An  issue  of  stock  for  property  is  one  which 
finds  support,  not  only  in  the  decisions,  but  in  the  daily  trans- 
actions of  corporations,'  and  the  law  does  not  compel  the  cor- 
poration and  the  subscriber  to  go  through  the  useless  form  of 
a  payment  by  the  corporation  to  the  subscriber  of  the  value  of 
the  property,  and  an  immediate  repayment  of  the  same  money 
by  the  subscriber  to  the  corporation  on  his  subscription.^ 

There  is  some  doubt  as  to  whether  an  oral  agreement  of  the 
corporate  agents  that  a  subscription  may  be  paid  in  property 
is  binding  upon  the  corporation.  Under  the  well-established 
rule  that  parol  evidence  will  not  be  allowed  to  add  to  or  vary 
a  written  agreement,  it  has  been  held  that  such  an  oral  agree- 
ment with  the  agent  cannot  be  admitted  in  evidence.'  When, 
however,  the  parol  agreement  is  made  subsequently  to  the  act 
of  subscribing,  and  is  supported  by  a  suflcient  consideration,  it 
is  valid  and  enforceable.* 

§  19.  When  such  subscriptions  are  not  legal. — A  subscription 
payable  by  its  terms  in  labor  or  property  is  in  the  nature  of  a 
conditional  subscription.    Accordingly,  in  certain  states,  where 

the  property  so  conveyed.  If  such  cided  on  that  ground.  There  is  a 
property  is  overvalued,  the  dangers  long  line  of  cases  sustaining  the  valid- 
incurred  thereby  are  various.  Gar-  ity  of  an  issue  of  stock  for  money's 
rett  V.  Kansas  City  Coal  Min.  Co.,  113  v7orth  instead  of  money  itself.  They 
Mo.  330  (1892),  approving  the  above  are  given  in  this  and  the  following 
statement  of  law.    See  also  ch.  III.  chapter.  So  well  established  has  this 

1  Foreman  v.  Bigelow,  4  Cliff.  508,  principle  of  law  become  that  the  few 

544  (1878) ;  S.  C,  9  Fed.  Cas.  427,  441.  oases  holding  to  the  contrary  can  no 

^Searight  u  Payne,  6  Lea  (Tenn.),  longer  be  considered  good  law.  "That 

'383(1880);  Brant  v.  Ehlen,  59  Md.  1  in  the  absence  of  fraud  an  agreement 

(1882);  Spargo's  Case,  L.  R.  8  Ch.  App.  may  ordinarily  be  made  by  which 

407,  412  (1873) ;  Ashuelot  Boot,  etc.  stockholders  can  be  allowed  to  pay 

Co.  V.  Hoit,  56  N.  H.  548  (1876).    Pay-  for  their  shares  in  patents,  mines  or 

ment  in  property  by  subscribers  was  other  property,  to  which  it  is  not 

held  not  allowable  in  Neuse  Eiver  easy  to  assign  a  determinate  value, 

Nav.   Co.  V.  Com'rs  of  Newbern,  7  appears  to  be  well  settled."    New 

Jones,  L.  (N.  C;  275  (1859);  also  Henry  Haven,  etc.  Co.  v.  Linden  Spring  Co., 

<v.  Vermillion,  etc.  R.  R.,  17  Ohio,  187  142  Mass.  849  (1886). 

(1843),  although  the  latter  case  seems  '  See  §  137,  infra. 

to  involve  an  oral  agreement  to  allow  *  Id. 
such  payment,  and  to  have  been  de- 
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a  percentage  or  fixed  amount  of  the  capital  stock  must  be  sub- 
scribed for  before  a  charter  can  be  obtained,  and  where,  by  the 
decisions  of  the  courts,  such  preliminary  subscriptions  must  be 
absolute  and  unconditional,  a  subscription  payable  by  its  terms 
in  labor  or  property,  being  conditional  to  that  extent,  cannot 
form  a  part  of  the  preliminary  subscription.^  In  such  states, 
however,  subscriptions  to  the  remainder  of  the  capital  stock, 
the  part  subscribed  after  the  charter  has  been  or  may  be  ob- 
tained, may  be  conditional,  and  may,  by  their  terms,  be  payable 
in  property  or  labor.^  On  the  ground  that  subscriptions  pay- 
able in  property  or  labor  are  conditional,  it  has  been  held  also 
that  a  subscription  payable  in  labor  or  property  is  not  to  be 
counted  in  ascertaining  whether  the  full  capital  stock  has  been 
subscribed,'  in  order  to  enforce  subscriptions  for  stock.  An 
ultra  vires  purchase  of  property  may  also  be  insufiicient  as  a 
consideration  for  the  issue  o|  stock.* 

§  20.  What  property  may  he  received. —  A  corporation  may 
receive  in  payment  of  its  shares  of  stock  any  property  which  it 
may  lawfully  purchase,'  and,  in  general,  may  receive  any  con- 
sideration which  is  suitable  and  applicable  to  the  purposes  for 
which  the  corporation  was  organized."    A  railroad  corporation 

1  See  §§  79, 180,  infra.  *  See  Green's  Brice's  Ultra  Vires 

2  See  §  82,  infra.  (Sd  ed.),  145;  Angell  &  Ames  (llth 

3  See  §  180,  infra.  ed.),  §  517.    "Payment  of  stock  sub- 

4  In  Powell  V.  Murray,  3  N.  Y.  scriptions  need  not  be  in  cash,  but 
App.  Div.  373  (1896),  where  a  com-  may  be  in  whatever,  considering  the 
pany,  formed  to  manufacture  elec-  situation  of  the  corporation,  repre- 
tric  appliances  and  plant,  issued  sents  to  that  corporation  a  fair, 
stock  in  payment  for  a  license  to  sell  just,  lawful,  and  needed  equivalent 
the  product  of  a  foreign  corporation,  for  the  money  subscribed."  Liebke 
it  was  held  that  the  parties  so  receiv-  v.  Knapp,  79  Mo.  33  (1883).  Payment 
ing  the  stock  were  liable  thereon  in  newspaper  advertising  of  the  en- 
under  the  New  York  statute  as  not  terprise  upheld  in  this  case.  Tlie 
being  paid-up  stock,  such  contract  subscription  may,  by  its  terms,  be 
being  ultra  vires.  payable  in  plank  for  a  plank-road 

B  Brant  v.  Ehlen,  59  Md.  1  (1883);  company,  and  the  subscriber  is  a 

American  Silk  Works  v.  Salomon,  4  stockholder  before  payment  is  com- 

Hun,  135  (1875).  pleted.    Haywood,  etc.  Co.  v.  Bryan, 

In  Louisiana  the  general  act  for  in-  6  Jones,  L.  (N.  C.)  83  (1858).  Payment 

corporation  prescribes  that  the  arti-  in  Confederate  bonds  redeemable  in 

cles  of  incorporation  shall  state  the  cotton  upheld.  Schroder's  Case,  L.  E. 

time  when  and  the  manner  in  which  11  Eq.  Cas.  131  (1870).    So,  also,  payr 

the  stock  shall  be  paid  for.    See  New  ment  in  stock  in  a  coal  corporation 

Orleans,  etc.  R.  R.  v.  Frank,  39  La.  carrying  on  a  supplementary  busi- 

Ann.  707  (1887).  ness.    East  New  York,  etc.  R.  R.  v. 
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may  receive  payment  in  contract  work,  in  right  of  way,  or  in 
any  kind  of  material  or  labor  applicable  to  its  construction.^  A 
manufacturing  corporation  may  receive  payment  in  the  good- 
will of  a  business  or  the  stock  in  trade.'  Land  may  be  taken 
in  payment  when  the  corporation  would  be  allowed  to  pur- 
chase the  same.'    Promissory  notes  may  also  be  taken,  under 


Lighthall,  6  Eob.  (N.  T.)  407  (1868). 
Payment  by  a  patent-right  has  been 
upheld.  Edwards  v.  Bringier  Sugar 
Extracting  Co.,  27  La.  Ann.  118  (1875) ; 
and  in  another  case,  under  a  statute 
not  upheld.  Tasker  v.  WaUaoe,  6 
Daly,  364  (1876).  Payment  may  be 
by  canceling  a  debt  of  the  company 
past  due.  Carr  v.  Le  Fevre,  37  Pa.  St. 
413  (1856).  Or  not  yet  due.  Apple- 
yard's  Case,  49  L.  J.  (Ch.)  290  (1880). 
A  company  may  issue  stock  in  ex- 
change for  bonds  of  another  corpora- 
tion where  the  former  corporation 
owns  the  equity  of  the  property,  sub- 
ject to  the  mortgage  securing  the 
bonds.  Beebe  v.  Richmond,  etc.  Co., 
8  N.  Y.  App.  Div.  334  (1896).  Pay- 
ment, however,  to  a  bank  in  its  own 
currency  was  not  upheld,  it  being 
statutory  that  only  specie  could  be 
received.  King  v.  Elliott,  13  Miss. 
428  (1845).  Payment  by  check  cannot 
be  objected  to  by  another  subscriber. 
Thorp  V.  WoodhuU,  1  Sandf.  Ch.  411 
(1844).  Stock  may  be  issued  to  the 
president  in  payment  of  past  salary 
and  debts.  Eeed  v.  Hayt,  51  N.  Y. 
Super.  Ct.  121  (1884);  aflf'd,  109  N.  Y. 
659. 

1 "  We  can  see  no  objection  what- 
ever to  a  railroad  company  issuing 
stock  and  taking  in  payment  ma- 
terials or  labor  or  land  necessary  for 
its  road."  Clark  v.  Farrington,  11 
Wis.  806  (1860).  As  to  payment  in 
stock  for  construction  work,  see  also 
Wood,  Railways,  §  283.  "The  cor- 
poration had  a  right  to  accept  pay- 
ment of  stock  in  labor  or  materials, 
in  damages  which  the  company  were 
liable  to  pay,  or  in  any  other  liability 
of  the  company,  provided  these  trans- 


actions were  entered  into  and  carried 
out  in  good  faith."  Philadelphia,  etc. 
R  R.  V.  Hickman,  28  Pa.  St.  318  (1857) ; 
Bedford  County  v.  Nashville,  etc.  R'y, 
14  Lea  (Tenn.),  525  (1884),  holding, 
also,  that  thirty  years'  delay  in  de- 
manding the  stock  is  no  bar  to  the 
right.  To  the  same  effect,  payment 
being  in  services,  Kobogum  v.  Jack- 
son Iron  Co.,  76  Mich.  498  (1889). 
Payment  may  be  in  cross-ties.  Ohio, 
etc.  R.  R.  V.  Cramer,  28  Ind.  490  (1864). 
Or  in  real  estate  and  services.  Cin- 
cinnati, etc.  R.  R  V.  Clarkson,  7  Ind. 
595  (1856).  Or  in  services  and  ma- 
terials. Phillips  V.  Covington  Bridge 
Co.,  3  Mete.  (Ky.)  319  (1859).  Or  by 
construction  of  the  road.  See  §  18. 
One  railroad  having  power  to  con- 
solidate with  another  may,  in  pay- 
ment therefor,  issue  stock  to  the 
contractors  who  are  constructing 
the  latter.  Branch  v.  Jesup,  106  U.  S. 
468  (1882).  A  corporation  may  agree 
to  give  §5,000  of  stock  to  one  who  wUl 
borrow  $15,000  for  it.  Arapahoe,  etc. 
Co.  V.  Stevens,  13  Colo.  584  (1889).  A 
contract  that  subscriptions  shall  be 
payable  in  land  is  illegal  by  statute 
in  Alabama,  but  after  subscription 
payment  in  land  may  be  allowed. 
Knox  V.  Childersburg  Land  Co.,  86 
Ala.  180  (1888). 

2  Pell's  Case,  L.  R.  5  Ch.  App.  11 
(1869).  Stock  may  be  issued  for  the 
good-wiU  of  a  business,  and  a  person 
who  has  taken  part  in  the  transac- 
tion cannot  afterwards  complain. 
Washbiu-n  v.  National,  etc.  Co.,  81 
Fed.  Rep.  17  (1897). 

3  Goodin  v.  Evans,  18  Ohio  St.  150 
(1868) ;  Cincinnati,  etc.  R  R.  v.  Clark- 
son,  7  Ind.  595  (1856);  Peck  v.  Coal- 
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the  corporate  power  to  give  credit  and  extend  the  time  of  pay- 
ment of  debts.i  ¥rilly  paid-up  stock  may  be  issued  by  an  irri- 
gation company  in  payment  for  pipe  lines,  wells  and  ditches.^ 
It  "is  legal  for  a  corporation  to  issue  stock  as  fully  paid  to  a 
person  in  consideration  of  his  leaving  an  employment  in  which 
he  is  engaged  and  of  assuming  the  presidency  of  the  corporation.' 
§  21.  Payment  in  property  as  a  favor,  not  as  a  contract 
right. —  There  is  an  important  distinction  to  be  made  between 


field  Coal  Co.,  11  Bradw.  (ILL)  88  (1883) ; 
Brant  v.  Ehlen,  59  Md.  1  (1883) ;  Jones's 
Case,  L.  E.  6  Ch.  App.  4S  (1870);  May- 
nard's  Case,  L.  R.  9  Ch.  App.  60  (1873) ; 
Dayton,  etc.  R  E.  v.  Hatch,  1  Disney 
<Ohio),  84  (18  j5);  Carr  v.  Le  Fevre, 
37  Pa.  St.  413  (1856);  Lohmanu  N.  Y. 
&  Erie  E.  E.,  2  Sandf.  Super.  Ct.  39 
(1848).  In  Foreman  v.  Bigelow,  4  Cliff. 
508,  544  (1878),  S.  C,  9  Fed.  Cas.  437, 
441,  the  court  say:  "Argument  to 
show  that  the  transaction  of  issuing 
the  stock  in  payment  for  the  mineral 
land  would  have  been  valid  .,  .  ,  is 
scarcely  necessary."  In  Indiana  for- 
mal acceptance  by  the  directors  is 
necessary.  State  v.  Bailey,  16  Ind.  46 
(1861);  Jimotion  E.  E.  v.  Eeeve,  15 
Ind.  336  (1860).  A  corporation  receiv- 
ing a  deed  of  land  in  payment  of 
stock  subscription  is  protected  in  its 
title  to  the  land  the  same  as  any  other 
boiia,  fide  purchaser  of  it  would  be 
against  a  former  vendor's  lien  for  the 
purchase-money.  Frenkel  v.  Hudson, 
82  Ala.  158  (1887). 

1  Stoddard  v.  Shetucket  Foundry 
Co.,  84  ConjQ.  543  (1868) ;  Ogdensburgh, 
etc.  E.  E.  V.  Wooley,  3  Abb.  Ct.  of 
App.  Dec.  398  (1864);  Mageeu  Badger, 
30  Barb.  346  (1859);  Goodrich  v.  Eey- 
nolds,  sua  490  (1863) ;  Vermont  Cen- 
tral E.  E.  V.  Clayes,  21  Vt.  30  (1848); 
Hardy  u  Merriweather,  14  Ind.  208 
(1860);  Pacific  Trust  Co.  v.  Dorsey,  72 
CaL  55  (1887).  In  Wisconsin  a  corpo- 
ration may  accept  in  payment  of 
stock  a  note  secured  by  a  mortgage 
on  real  estate.  Clark  v.  Farrington, 
11  Wis.  306  (1860);  Blunt  v.  Walker, 


11  Wis.  384  (1860) ;  ComeU  v.  Hichens, 
11  Wis.  358  (I860) ;  Lyon  v.  Ewings,  17 
Wis.  61  (18^3);  Andrews  v.  Hart,  17 
Wis.  297  (1868) ;  Western  Bank  of  Scot- 
land V.  TaUman,  17  Wis.  ,530  (1863). 
In  Tennessee  payment  in  notes  is  not 
upheld,  but  the  subscriber  is  to  be 
credited  with  the  amount  collected 
on  such  notes.  Moses  v.  Ocoee  Bank, 
1  Lea  (Term.),  398  (1878).  In  New 
York  the  payment  of  a  subscription 
by  one's  own  note  is  prohibited  by 
statute.  See  §  978,  infra.  Payment 
by  bond  and  mortgage  was  upheld  in 
Valk  V.  Crandall,  1  Samdf.  Ch.  179 
(1843),  and  in  Leavitt  w.PeU,  37  Barb. 
332  (1858).  As  to  payment  by  note, 
see  §§  172-175,  infra.  But  a  worth- 
less note  is  not  payment  so  far  as 
corporate  creditors  are  concerned. 
Bouton  V.  Dement,  133  ILL  142  (1887). 
A  company  authorized  by  statute  to 
sell  stock  for  cash  may  sell  it  for  the 
bonds  of  the  vendee,  and  may  enforce 
the  bonds.  Southern  Life  Ins.  Co.  v. 
Lanier,  5  Fla.  110  (1853).  Subscrip- 
tions may  be  paid  by  notes,  especially 
where  the  corporation  sells  the  notes. 
Eouse,  etc.  Co.  ■;;.  Detroit,  etc.  Co.,  69 
N.  W.  Eep.  511  (Mich.,  1896).  A  note 
given  in  payment  for  a  subscription 
does  not  bear  interest  unless  the  note 
itself  so  provides,  especially  where  no 
caU  on  the  subscription  has  been 
made.  Seattle  T.  Co.  v.  Pitner,  51 
Pac.  Rep.  1048  (Wash.,  1898). 

2  Loud  V.  Pomona,  etc.  Co.,  153  IT.  S. 
564,  582  (-1894). 

3  Shannon  v.  Stevenson,  178  Pa.  St. 
419  (1896). 
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payments  in  property,  where  the  subscription  itself,  by  its  terms, 
allows  such  payment,  and  a  payment  in  property,  which  is  al- 
lowed, as  a  matter  of  favor,  by  the  corporation,  the  subscription 
itself  being  silent  as  to  the  mode  of  payment.*  The  latter  class 
of  transactions  has  been  uniformly  upheld,  except  when  posi- 
tively prohibited  by  statute,  and  payment  has  even  been  held 
to  be  valid,  although  the  statute  required  it  to  be  in  money  or 
in  cash.^  A  subscription  is  payable  in  cash  unless  there  is  a 
contract  by  which  it  is  to  be  paid  in  labor  or  property.'  Where 
a  person  subscribes  for  stock  and  afterwards  paym.ent  is  made 
in  property  at  a  gross  overvaluation,  the  court  may  hold  him 
liable  for  the  difference  between  the  actual  value  of  the  prop- 
erty and  the  par  value  of  the  stock,  even  though  the  company 


iMany  of  the  cases  wMch.  appar- 
ently are  cases  of  subscriptions, 
wherein  the  subscriber  has  expressly 
stipulated  that  he  may  pay  in  prop- 
erty or  labor,  will  be  found,  on  close 
examination,  to  be  absolute  subscrip- 
tions payable  in  cash.  Afterwards 
the  corporation,  although  not  obliged 
so  to  do,  accepts  property  or  labor  in- 
stead of  the  cash.  This  kind  of  trans- 
action is  almost  universally  upheld 
by  the  courts  when  entered  into  and 
carried  out  in  good  faith.  Such  pay- 
ment is  upheld  even  in  opposition  to 
the  express  terms  of  a  statute  requir- 
ing payment  in  cash.  See  §33.  Many 
of  the  American  cases,  also,  are 
plainly  cases  in  which  payment  in 
property  was  allowed  by  the  corpo- 
ration, not  as  a  right  but  as  a  matter 
of  favor.  The  courts  uphold  such 
agreements  because  they  are  similar 
to  offsets  of  accounts,  and  the  delays, 
imcertainties,  special  privileges,  and 
other  objections  to  subscriptions  pay- 
able in  terms  in  property  and  labor 
are  obviated.  See  Ashuelot  Boot, 
etc.  Co.  V.  Hoit,  56  N.  H.  548  (1876); 
Stoddard  v.  Shetuoket  Foundry  Co., 
34  Conn.  542  (1868),  where  the  court 
say,  "  that  the  defendants  could  have 
insisted  upon  the  plaintiff's  payment 
for  his  stock  in  cash  is  unquestion- 


able." See,  also,  Vermont  Central 
R  R.  V.  Clayes,  21  Vt.  30  (1848);  Bos- 
ton, etc.  K.  R.  V.  Wellington,  113  Mass. 
79  (1873).  A  subscription  may  be 
made  and  then  by  another  contract 
be  paid  by  a  lease  of  a  railroad.  Coe 
V.  East,  etc.  R.  R.,  52  Fed.  Eep.  531 
(1892).  Railroad  corporations  must 
require  payment  in  cash  of  a  certain 
percentage  of  the  subscription  at  the 
time  of  subscribing.  See  §  963,  infra^ 
Even  here,  however,  the  courts  hold 
that  the  ten  per  cent,  may  be  paid  by 
property  actually  received.  Beach  t>. 
Smith,  30  N.  Y.  116  (1864),  where  pay- 
ment w^as  by  services  rendered.  The 
court  said:  "Was  it  necessary,  for 
any  purpose,  that  the  ceremony  of 
paying  money  by  the  company  to  th» 
defendant,  and  by  the  defendant  of 
the  same  money  back  again,  should 
be  gone  through  with?  It  seems  ta 
me  not." 

2  See  p.  80,  note  2. 

SFarwell  v.  Great  West.  TeL  Co., 
161  111.  532  (1896).  A  subscriber  for 
one  share  of  stock  is  liable  thereon 
although  afterwards  a  contractor  to 
whom  stock  is  issued  for  property 
transfers  to  the  former  one  full-paid 
share  of  stock  to  fulfill  the  subscrip- 
tion. Dalton,  etc.  Co.  v.  Dalton,  6(> 
L.  T.  Rep.  704  (1893). 
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went  througli  the  form  of  canceling  the  subscription  and  issu- 
ing the  stock  as  an  original  issue  for  property.^ 

§  22.  Sale  of  stoclc  for  property. —  The  issue  of  stock  for  prop- 
erty, labor  or  contract  work  need  not  necessarily  be  accompa- 
nied with  the  formality  of  a  subscription.^  Frequently  the  issue 
is  spoken  of  as  a  sale  of  the  stock  for  the  property  received  in 
payment.  Sometimes  the  issue  is  by  means  of  a  contract, 
whereby,  upon  the  completion  of  certain  work,  the  party  is  to 
be  entitled  to  the  stock.  The  New  York  court  of  appeals 
stated  the  law  clearly  when  it  said,  in  respect  to  such  issues, 
that  "  the  right  of  the  officers  of  a  railroad  corporation  to  enter 
into  an  agreement  to  build  its  road  and  pay  for  the  construc- 
tion of  the  same  in  stock  or  bonds  cannot  be  seriously  ques- 
tioned, and  contracts  of  this  description  are  frequently  made 
for  such  a  purpose." ' 

It  is  doubtful,  however,  whether  any  clearness  of  ideas  is  ob- 
tained, under  any  circumstances,  by  calling  an  original  issue 
of  stock  a  sale  of  stock.  Such  a  transaction  is  not  a  sale  of 
stock.  A  sale  of  stock  means  a  transfer  of  stock  after  the 
stock  has  been  issued,  or  an  agreement  to  transfer  the  same. 
Such  original  issues  of  stock  as  are  occasionally  spoken  of  as 
being  sales  of  stock  might  better  be  considered  as  informal 
subscriptions  arising  by  the  acts  or  declarations  of  the  parties^ 
and  payable  in  property  by  the  terms  of  the  contract.* 

1  Hebberd  v.  Soutbwestern,  etc.  Co.,  case  which  recognizes  a  difference 
36  AtL  Eep.  133  (N.  J.,  1896).  between  those  stockholders  who  be- 

2  A  charter  provision  authorizing  come  such  in  pursuance  of  a  written 
the  opening  of  stock  subscription  agreement  and  those  who  become 
books  does  not  amount  to  a  prohibi-  such  by  the  mere  acceptance  of  stock 
tion  against  any  other  mode  of  be-  issued  to  them.'' 

coming  a  stockholder.  "If  a  railroad  3  Van  Cott  v.  Van  Brunt,  83  N.  Y. 
company  could  seU  its  stock  for  the  535  (1880).  See  also  Eppes  v.  Missis- 
right  of  way,  for  lands  for  depot  pur-  sippi,  etc.  B.  R,  35  Ala.  38  (1859) ; 
poses,  for  iron,  or  anything  essential  Boody  u  Rutland,  etc.  E.  E.,  3  Blatchf. 
to  the  accomplishment  of  its  purpose,  25  (1853);  8.  C,  3  Fed.  Cas.  857;  S.  C, 
it  might  do  so."  It  is  a  legal  issue  of  24  Vt.  660;  Troy,  etc.  E.  E.  v.  New- 
stock  without  subscription.  Western  ton,  74  Mass.  596  (1857) ;  McMahon  v. 
Bankof  Scotland  v.TaUman,  17  Wis.  New  York,  etc.  E.  E.,  20  N.  Y.  468 
530  (1863).  See,  also,  Clark  v.  Farring-  (1859),  construing  such  a  contract, 
ton,  11  Wis.  306  (1860);  Eeed  v.  Hayt,  An  agreement  to  buy  stock  was  held 
51  N.  Y.  Super.  Ct.  131  (1884);  aff'd,  to  be  a  subscription  to  stock  in  Lin- 
109  N.  Y.  659.  In  Jackson  v.  Traer,  coin,  etc.  Co.  v.  Sheldon,  44  Neb.  37» 
64  Iowa,  469  (1884),  stock  having  been  (1895). 

issued  in  payment  of  contract  work,  *  See  Weiss  v.  Mauch  Chunk  Iron 

the  court  said:   "We  have  seen  no  Co.,  58  Pa.  St.  395  (1868);  St.  Paul, 
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§  23.  English  statutes  on  issues  of  stock  for  ])roperty. — .In 

England  the  payment  for  stock  in  property,  labor  or  contract 
work  is  regulated  largely  by  act  of  parliament.  The  statute 
requires  that  payment  shall  be  in  cash,  unless  the  contract  al- 
lowing payment  in  property  is  registered  at  a  specified  public 
registry.'  ITevertheless,  even  where  no  registry  is  made,  the 
courts  have  held  that  a  payment  in  property  is  equivalent  to 
a  payment  in  cash,  where  the  property  has  been  actually  de- 
livered.^   Such  a  payment  in  property,  however,  is  as  a  mat- 


etc.  R.  R  V.  Eobbins,  23  Minn.  439  [1891]  1  Ch.  119.  Conveyance  of  a 
(1877) ;  Clark  v.  Continental  Improve-  lease  held  to  be  a  good  payment, 
ment  Co.,  57  Ind.  135  (1877).  In  tbe  Spargo's  Case,  L.  E.  8  Ch.  App.  407i 
case  of  Seymour  v.  Jeflferson,  74  N.  (1873).  Where  the  parties  fail  toi 
W.  Eep.  149  (Minn.,  1898),  the  court  ^register  their  contract  as  required, 
held  that  a  contract  to  take  stock    by  law,  they  are  liable  on  the  stock 


from  the  corporation  was  a  subscrip- 
tion and  not  a  sale  of  stock.  In  the 
case  of  Kohlmetz  v.  Calkins,  16  N.  Y. 
App.  Biv.  518  (1897),  the  court  held 
that  a  sale  of  stock  was  an  exec- 
utory contract  to  take  the  stock,  and 
that  a  tender  of  the  certificate  might 
be  necessary  before  suit. 

1  Companies  Act,  Amendment  1867, 
30  and  31  Vict,  ch.  131,  §  35. 

2  Under  this  statute  three  classes 
of  cases  of  unregistered  contracts 
arise:  First,  where  payment  is  act- 
ually made  in  property,  if  fairly 
made,  it  is  upheld,  under  the  princi- 
ples laid  down  in  section  16.  ,  See 
Jones'  Case,  L.  E.  6  Ch.  App.  48  (1870); 
Maynard's  Case,  L.  E.  9  Ch.  App.  60 
(1873) ;  payment  by  colliery.  Re  Bag- 
Ian  Hall  CoUiery  Co.,  L.  E.  5  Ch.  App. 
346  (1870);  Brummond's  Case,  L.  E. 
4  Ch,  App.  772  (1869);  Schroder's 
Case,  L.  E.  11  Eq.  Oas.  131  (1870); 
PeU's  Case,  L.  E.  5  Ch.  11  (1869);  by 
services.  Ex  parte  Clarke,  L.  E.  7  Eq. 
550  (1869).  The  amounts  on  each 
side  must  be  payable  presently  and 
in  cash.  Fothergill's  Case,  L.  E.  8 
Ch.  App.  270  (1873) ;  so  that  the  trans- 
action is  in  the  nature  of  a  set-oflf. 
Forbes's  Case,  L.  E.  5  Ch.  App.  270 
(1870);   Be  Johannesberg  Hotel  Co., 


to  the  fuU  par  value  thereof  in 
cash,  but  may  set  off  a  debt  due  to 
them  from  the  company.  lie  Jo- 
hannesberg Hotel  Co.,  64  L.  T.  Eep. 
61  (1890),  foUowing  Spargo's  Case. 
A  second  class  of  unregistered  agree- 
ments to  take  pay  in  property  turn 
upon  the  question  whether  the  agree- 
ment that  payment  shall  be  in  prop- 
erty is  a  condition  precedent  or  sub- 
sequent to  the  subscription.  If  the 
condition  is  precedent,  and  must  be 
performed  before  the  subscription 
can  be  enforced,  none  of  the  parties 
are  bound,  even  though  the  corpo- 
ration becomes  insolvent.  PeUatt's 
Case,  L.  E.  2  Ch.  App.  527  (1867); 
Stace's  Case,  L.  E.  4  Oh.  App.  683 
(1869);  Simpson's  Case,  L.  E.  4  Ch. 
App.  184  (1869).  The  third  class  is 
where  the  contract  to  pay  in  prop- 
erty is  construed  to  be  a  condition 
subsequent.  The  condition  being 
subsequent  the  party  must  pay;  and 
if  the  corporation  becomes  insolvent, 
he  must  pay  in  cash.  Elkington's 
Case,  L.  E.  3  Ch.  App.  511  (1867); 
Bridger's  Case,  L.  E.  5  Ch.  App.  305 
(1870);  Thomson's  Case,  34  L.  J.  (Ch.) 
535  (1865);  lie  Southport,  etc.  Bank- 
ing Co.,  L.  E.  31  Ch.  D.  121  (1885). 
See  also  g  78. 
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ter  of  favor,  and  not  as  a  matter  of  right.^  It  is  to  be  distin- 
gTiished  from  the  payment  in  'property  which,  the  subscriber 
may  not  yet  have  made,  but  has  a  right  to  make  in  the  future. 
The  one  is  an  executed  contract.  The  other  may  still  be  an 
executory  contract. 

§  24.  Performance  of  contract  of  payment  in  property — Ob- 
ligation of  the  corporation  to  issue  the  stoch. —  Subscriptions 
payable  in  property  are  not  subject  to  calls,  and  a  demand  for 
the  property  must  be  made  by  the  corporation.^  Upon  failure 
of  the  subscriber  to  furnish  the  property,  or  upon  insolvency  of 
the  corporation,  such  subscriptions  become  payable  in  cash.' 
A  payment  of  part  of  the  subscription  in  cash  does  not  waive 
the  right  of  the  subscriber  to  pay  the  balance  in  property.^ 

The  stock  may  be  issued  to  a  contractor  before  his  work  in 
payment  therefor  has  been  completed.'  If  the  corporation  pre- 
vents the  completion  of  the  contract  or  refuses  to  fulfill,  the 
contractor  may  hold  it  liable  for  damages  or  may  have  specific 
performance.^  The  contract  by  which  a  party  turns  in  land  in 
exchange  for  stock  may  be  such  as  to  give  him  a  vendor's  Hen 
on  such  land  in  case  the  scheme  is  not  carried  out." 

§  25.  Third  method  of  issue:  By  stocJc  dividend. —  The  third 
method  of  issuing  stock  is  by  a  stock  dividend.  It  is  allowable 
when  an  amount  of  cash  or  property  equal  to  the  amount  of  the 
par  value  of  the  stock  so  divided  is  added  permanently  to  the 
capital  stock  of  the  corporation.  A  stock  dividend  can  be  made 
only  when  the  whole  of  the  capital  stock  has  not  been  issued, 
or  when  it  may  be  increased.  It  can  never  increase  the  capital 
stock  beyond  the  amount  as  limited  by  legislative  enactment. 
An  issue  of  stock  by  a  stock  dividend  is  prohibited  by  consti- 
tutional or  legislative  enactment  in  some  states.  In  England 
it  has  been  a  question  of  doubt  whether  stockholders  can  be 

1  See  §  16,  supra.  deeded    as    compensation   for   the 

^  See  §89,  infra.  amount  of  the  mortgage.    Johnston 

3  See  §  89,  infra.     Although  prop-  v.  Markle  Paper  Co.,  153  Pa.  St.  189 

erty  which  is  deeded  to  a  corporation  (1893). 

in  payment  for  stock  is  really,  sub-  *  See  §  S9,  infra. 

ject  to  a  mortgage  which  is  not  men-  5  gee  §  766,  infra. 

tioned  in  the  deed,  the  grantor  is  not  *  See  §  766,  infra. 

liable  on  covenant  of  title  where  an-  '  Slide,  etc.  Mines  v.  Seymour,  153 

other  piece   of   property  was  also  U.  S.  509,  520  (1894). 
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compelled  to  accept  a  dividend  of  stock.  These  questions,  how- 
ever, are  discussed  elsewhere.'  • 

§  26.  Pledge  of  stochty  a  corporation. — It  is  now  settled  that 
a  corporation  may  pledge  its  unissued  stock  to  secure  the  debts 
of  the  corporation."  It  is  also  clear  that,  for  non-payment  of 
the  debt  so  secured,  the  pledgee  may  sell  the  stock; '  and  such 
sale  is  legal  even  though  the  stock  does  not  sell  for  its  full  par 
value.* 

§  27.  Issue  of  stock  for  partner sMp  property  or  the  property 
of  another  corporation. —  A  copartnership  may,  of  course,  sell 
its  stock  to  a  corporation  and  take  shares  of  stock  in  payment. 
But  if  the  partnership  is  in  a  failing  condition  at  the  time  of 
the  transfer,  the  creditors  of  the  firm  may  disregard  the  sale 
and  levy  an  execution  on  the  property  itself.*  The  same  rules 
apply  to  a  sale  by  one  company  to  another.* 

1  See  §  51,  oil.  XXXII,  infra.  complicated     questions     connected 

2  See  §  465,  infra.  with  it  are  considered  in  ch,  XL, 
'  See  §  476,  infra.                                 infra. 

^See  §  465,  note.  6  Id, 

*Tliis  subject  and  the  numerous 
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"■WATERED"  STOCK— STOCK  ISSUED  ILLEGALLY  FOR  MONET, 
PROPERTY,  OR  BY  A  STOCK  DIVIDEND.  IT  IS  THEN  CALLED 
"WATERED"  OR  FICTITIOUSLY  PAID-UP  STOCK 


A.  NATURE  OP  ■WATERED  STOOK. 

§  28.  Objects  of  issuing  fictitiously- 
paid-up  stock. 
39.  Methods  of  issuing  "watered" 
stock — Forfeited  stock. 

30.  Dicta  in  regard  to  such,  issues. 

31.  Fictitious  stock  may  be  void- 

able. 

B.  WATERED  STOCK  ISSUED  FOR  CASH. 

33.  First  method  of  issue:  By  dis- 
count in  cash. 

33,34.  Dangers  attending  this 
method. 

0.  WATERED  STOCK  ISSUED  EOR  PROP- 
ERTY OR  CONSTRUCTION  WORK 
WHICH  IS  OVERVALUED. 

35.  Second  method:  Issue  of  stock 

for  property  taken  at  an 
overvaluation. 

D.  WHO  MAY  COMPLAIN  AND  AGAINST 
WHOM  COMPLAINT  MAY  BE  MADE. 

36.  Liability  on  "  watered  "  stock, 

and  who  may  enforce  it. 

37.  Who  may  complain  of  an  issue 

of  stock  as  "paid  up"  when 
it  has  not  been  fully  paid? — 
The  state. 

38.  Eight  of  the  corporation  itself 

to  complain. 

39.  Stockholders  participating  in 

the  act  cannot  complain. 

40.  Transferees    of    participating 

stockholders  caimot  com- 
plain. 

41.  Stockholders  dissenting- at  the 

time  of  the  issue  may  com- 
plain. 


§  43.  Corporate  creditors  as  com- 
plainants where  the  issue  is 
for  money. 

43.  Corporate    creditors   as   com- 

plainants whei'e  the  issue  is 
for  property  or  construction 
work. 

44.  Who  is  Hable,  and  the  charac- 

ter of  the  liability  —  Liabil- 
ity of  the  corporation. 

45.  LiabUitjr  of  persons  to  whom 

stock  is  issued  for  cash  at  less 
than  par. 

46 .  47.  Liability  of  persons  to  whom 

stock  is  issued  for  property 
taken  by  the  corporation  at 
an  overvaluation  —  Liability 
of  such  persons  under  vari- 
ous constitutional  provisions 
in  Pennsylvania,  Illinois,  Cal- 
ifornia, Nebraska,  Alabama, 
Arkansas,  Missouri,  Texas, 
Louisiana,  Colorado,  and 
other  states,  and  under  statu- 
tory provisions  in  New  York, 
Maine,  Ohio,  Wisconsin,  Min- 
nesota, Tennessee,  Indiana, 
New  Jersey,  Washington  and 
Iowa  —  Treasury  stock. 

48.  Liability  of  the  ofQcers  of  the 

corporation. 

49.  LiabUity  of  the  persons  pur- 

chasing the  stock  with  no- 
tice. 

50.  Liability  of  the  bona  fide  trans- 

ferees without  notice. 

E.  ISSUE    OF    WATERED    STOCK    BY  A. 
STOCK  DIVIDEND. 

51.  Third  method:  Issue  by  stock. 

dividends. 


A.    NATUEE   OF  ■WATEEED    STOCK. 


§  28.  Objects  of  issuing  fictitiously  paid-up  stock. —  The  issue 
of  shares  of  stock  as  "  paid  up,"  when  in  fact  they  are  not  paid 
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up,  gives  rise  to  some  of  the  most  complicated  questions  con- 
nected with  the  law  of  corporations. 

A  share  of  stock  is  supposed,  in  theory,  to  represent  its  par 
value  in  money  or  money's  worth,  paid  in  or  to  be  paid  in  to 
the  corporation.  Accordingly,  when  it  is  issued  as  paid  up,  it 
is  bought  and  sold  in  open  market  on  the  supposition  that  the 
corporation  has  received  its  full  par  value.'  Upon  this  basis, 
transactions  in  paid-up  stock,  involving  many  miUions  of  dol- 
lars, are  of  daily  occurrence  in  the  commercial  centers  of  the 
country.  The  facibties  which  exist  for  the  sale  of  properly 
issued  stock  are  equally  available  for  the  sale  of  fictitiously 
paid-up  stock,  until  it  has  become  well  understood  and  expected 
that  railroad  and  business  corporations  wiU  make  these  issues 
of  stock.  The  issue  is  generally  to  the  organizers  or  other  co- 
operators,  in  ostensible  payment  for  property  or  construction 
work.  It  is  no  unusual  thing  for  a  newly-organized  railroad 
corporation  to  issue  to  a  construction  company  bonds  and  stock 
whose  par  value  is  many  times  the  value  of  the  construction 
work  done.^    These  bonds  and  the  stock  are  then  sold  to  the 


1  The  reasons  why  the  par  value  of 
stock  is  required  by  the  law  to  be 
turned  in  to  the  corporation  are 
stated  by  the  supreme  court  of  the 
United  States  in  Handley  v.  Stutz, 
139  U.  S.  417,  428  (1891),  as  follows: 

"  The  stock  of  a  corporation  is  suj)- 
posed  to  stand  in  the  place  of  actual 
property  of  substantial  value,  and  as 
being  a  convenient  method  of  repre- 
senting the  interest  of  each  stock- 
holder in  such  property,  and  to  the 
extent  to  which  it  fails  to  represent 
such  value  it  is  either  a  deception  and 
fraud  upon  the  public,  or  an  evidence 
that  the  original- value  of  the  corpo- 
rate property  has  become  depreciated. 
.  .  .  If  it  be  once  admitted  that  a  cor- 
poration may  issue  stock  without  re- 
ceiving a  consideration  therefor,  and 
where  it  does  not  represent  actual  or 
substituted  value  in  corporate  assets, 
there  is  apparently  no  limit  to  the 
extent  to  which  the  original  stock 
may  be  'watered,'  except  the  caprice 
of  the  stockholders." 


2  Jeans,  EaUw.  Prob.  311  (1887),  says: 
"  In  1873  the  difference  between  the 
total  cost  of  American  railways  and 
their  equipment,  and  the  total  capi- 
tal of  the  system,  was  $85,250,000.  la 
1884  this  sum  had  been  increased  to 
upwards  of  $163,000,000.  In  1872  the 
watered  capital  amounted  to  an  aver- 
age of  about  $1,800  per  mile,  but  in 
1884  the  average  of  such  capital  was 
only  $1,843  per  mile.  At  the  end  of 
1884  fully  ten  per  cent,  of  the  total 
capital  embarked  in  American  lines 
was  additional  to  the  actual  cost  of 
the  railways  and  their  equipment, 
and  the  greater  part  of  it  may  be  re- 
garded as  representing  'watered' 
stock." 

Atkiason,  Distribution  of  Products 
(3d  ed.,  1886),  page  359,  says:  "The 
elimiaation  of  what  has  been  called 
'watered  stock  and  bonds,'  against 
which  the  silly  crusade  of  the  so- 
called  anti-monopolists  has  been  di- 
rected, is  therefore  in  process  of 
accomplishment  by  methods  far  more 
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public  at  a  profit,  large  or  small,  according  to  the  prospects  of 
the  enterprise  and  the  skill  of  the  parties  who  are  manipulating 
the  corporation.  Soon,  however,  default  is  made  in  the  pay- 
ment of  the  interest  on  the  bonds,  and  this  is  followed  by  cor- 
porate insolvency,  foreclosure,  receivership  and  re-organization. 
The  issue  of  fictitiously  paid-up  stock  is  the  favorite  device  of 
corporate  promoters,  organizers  and  manipulators  in  carrying 
out  their  plans  of  realizing  enormous  gains  from  small  invest- 
ments, and  in  accumulating  great  fortunes  at  the  expense  of  the 
public.  Occasionally,  too,  the  issue  is  made  for  the  purpose  of 
concealing  large  and  unreasonable  profits,  which,  if  known, 
might  cause  the  public  to  regulate  and  diminish  the  source  of 
income.  In  such  cases  a  stock  dividend  is  generally  resorted  to. 
§  29.  Methods  of  issuing  '^ivatered"  stock — Forfeited  stoclc. 
All  stock  which  has  been  issued  as  paid-up  stock,  but  whose 
fuU  par  value  has  not  been  paid  into  the  corporation  in  money 
or  money's  worth,  is  watered  to  the  extent  that  the  par  value 
exceeds  the  value  actually  paid  in.  There  are  three  different 
ways  in  which  watered  stock  is  issued :  It  is  done  by  issue  of 
certificates  of  stock  for  an  amount  of  money  less  than  the  par 
value  of  the  stock,  the  certificates  asserting  on  their  face  that 
the  fuU  value  has  been  paid  in;  or  for  property  or  construction 
work  taken  at  an  overvaluation;^  or  by  a  stock  dividend,  the 

potent  than  any  possible  legislative  aid,  which   aid  is  generally  repre- 

acts,  namely,  by  the  triple  competi-  sented  by  investment  in  the  stock  of 

tion  of  water-ways.  Second.  The  com-  the  road.    The  first  purpose  is  to  give 

petition  of  one  railway  with  another,  as  little  as  possible  in  the  way  of 

Third.  The  competition  of  product  value  in  return  for  such  money  aid, 

with  product  in  the  greater  markets  and  it  is  therefore  necessary  to  in- 

of  the  world."  terpose  between  the  stock  and  the 

1  Mr.  Simon  Sterne,  in  the  Cyclo-  property  a  sufficient  number  of  morfc- 

pedia  of  Political  Science,  Tolitical  gages  to  make  prospective  value  of 

Economy  and  United  States  History,  the  stock  of  little  or  no  value.    A 

vol.  Ill,  p.  537,  describes  this  method  construction   company  is   then  or- 

of   issuing    "  watered "    stocks   and  ganized,  which  takes  the  town  and 

bonds  as  follows:  county  aid  as  part  of  its  capital;  and 

"  A  line  from  one  point  to  another,  the  railway  corporation,  instead  of 
say  a  distance  of  one  hundred  miles,  making  its  contract  on  the  basis  of 
is  surveyed.  It  is  ascertained  that  cash,  issues  to  the  construction  corn- 
it  wiU  cost  about  $15,000  a  mile  to  pany,  say  first-mortgage  bonds  of 
build,  including  acquisition  of  land,  $30,000  a  mile,  or  possibly  $35,000 
and  about  $5,000  a  mile  to  equip;  a  a  mile;  second-mortgage  bonds  of 
total  of  $30,000  a  mile.  Application  $30,000  a  mile,  and  stock  of  an  equal 
is  then  made  for  town  and  county  value — making  a  total  capitalization 
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equivalent  par  value  of  which  has  not  been  permanently  added 
to  the  capital  stock.  Each  of  these  three  methods,  as  was 
shown  in  the  preceding  chapter,  may  be  the  means  of  issuing 
stock  which  had  been  paid  up  in  good  faith.  Each,  also,  is 
available  for  the  issue  of  "  watered  "  stock.  The  second  method 
particularly — that  of  taking  property  at  an  overvaluation — 
is  weU  calculated  to  conceal  the  fictitious  character  of  the  issue, 
and  to  accomplish  the  purposes  of  the  participants. 

Where,  however,  a  corporation  has  acquired  shares  of  its 
own  capital  stock,  either  by  purchase  or  by  forfeiture  for  non- 
payment of  calls,  it  may  re-issue  and  sell  the  same  at  market 
prices.^ 

§  30.  Dicta  in  regard  to  such  issues. —  There  are  various  opin- 
ions, generally  ddota,  contained  in  the  cases,'  as  to  the  character 
of  stock  issued  as  paid  up,  when  in  fact  it  has  not  been  paid 
for.  The  customary  expression  is  that  such  an  issue  is  a  fraud 
upon  the  law  and  upon  the  pubUc  and  upon  the  stockholders; 
or  that  it  is  against  public  policy;  or  is  a  fraud  on  subsequent 
purchasers  of  the  stock  so  issued.^    The  law  now  is,  however, 


of  $65,000  a  mile,  instead  of  $30,000 
at  which  the  road  could  be  con- 
structed. The  construction  company 
is  composed  generally,  directly  or  in- 
directly, of  the  officers  of  the  road 
and  their  friends,  who  build  the  road 
upon  the  basis  of  cash  obtained  by 
negotiating  through  bankers  the  se- 
curities represented  by  the  bond  is- 
sues of  the  railroad  company;  they 
acquire  the  stock  for  little  or  noth- 
ing, and  also  frequently  a  large  pro- 
portion, if  not  the  whole,  of  the  sec- 
ond mortgage;  and  in  prosperous 
times  they  may  succeed  in  building 
and  equipping  the  road  on  the  issue 
of  the  bonds  secured  by  the  first 
mortgage  alone.  By  this  system  the 
road  comes  into  existence  laboring 
under  the  necessity  to  earn,  over  and 
above  operating  expenses,  interest  on 
a  funded  debt  about  double  the  cost 
of  the  enterprise,  and,  if  possible,  to 
earn  dividends  on  the  stock  beyond 
that  sum." 

iRamwell's  Case,  50  L.  J.  (Ch.)  837 


(1881),  where  the  stock  had  been  for- 
feited. See  also  to  same  effect,  dic- 
tum in  Otter  v.  Brevoort,  etc.  Co.,  50 
Barb.  247  (1867);  People  v.  Albany, 
etc.  R  E.,  55  Barb.  344, 371  (1869);  and 
§  314,  infra. 

But  where  a  subscription  is  not 
paid,  and  the  stock  is  transferred  to 
the  corporation  as  "  treasury  stock  " 
and  then  sold  below  par,  the  pur- 
chaser is  liable  for  the  unpaid  par 
value.  Ailing  v.  Wenzel,  133  HI  364 
(1890). 

It  is  not  necessary  that  treasury 
stock  be  placed  in  the  names  of  trust- 
ees for  the  benefit  of  the  company. 
See  §§  309-314,  infra. 

2  In  Barnes  v.  Brown,  80  N.  Y.  537, 
534  (1880),  the  court  said  in  a  dictum: 
"  It  is  not  claimed,  and  could  not  be 
claimed,  that  the  corporation  or  its 
directors  could  create  any  valid  stock 
by  issuing  the  same  without  any  con- 
sideration. The  directors  assuming 
to  issue  stock  in  that  way  would  per- 
petrate a  wrong  upon  the  corporar 
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that  an  issue  of  stock  as  full  paid-up  stock,  under  an  agreement 
that  the  full  par  value  shall  not  be  paid,  is  not  necessarily  a 
fraudulent  transaction,  but  that  as  between  the  parties  thereto 
it  is  a  legal  and  valid  agreement,  and  violates  no  principle  of 
public  policy.^ 


tion  and  its  stockholders,  and  a  fraud 
upon  every  person  who  took  such 
stock  as  full-paid  stock,  relying 
upon  the  appearances,  and  deceived 
thereby."  In  the  case  of  Sturges  v. 
Stetson,  1  Biss.  246,  253  (1858);  S.  C, 
23  Fed.  Cas.  311,  314,  the  court  said: 
"The  subscription  of  stock  by  plaint- 
iff, for  less  than  the  price  of  the 
shares  fixed  by  the  charter,  was  void, 
as  against  law  and  the  power  of  the 
directors."  See  also  J7a;parieDanieIl, 
1  De  G.  &  J.  872  (1857);  OUphant  v. 
Woodburn,  etc.  Co.,  63  Iowa,  332 
(1884);  Tobey  v.  Robinson,  99  lU.  322, 
238  (1881);  Osgood  v.  King,  42  Iowa, 
478  (1876).  In  Coleman  v.  Howe,  154 
lU.  458  (1895),  the  court  said:  " The 
issue  of  paid-up  shares  at  less  than 
their  par  value  is  a  fraud  upon  the 
creditors." 

1  In  Scovill  V.  Thayer,  105  U.  S.  143, 
153  (1881),  the  court  say:  " It  is  con- 
ceded to  have  been  the  contract  be- 
tween him  and  the  company  that  he 
should  never  be  called  upon  to  pay 
any  further  assessments  upon  it  [the 
stock].  The  same  contract  was  made 
with  all  the  other  shareholders,  and 
the  fact  was  kno\vn  to  aU.  As  be- 
tween them  and  the  company  this 
w^as  a  perfectly  valid  agreement.  It 
was  not  forbidden  by  the  charter  or 
by  any  law  or  public  policy."  In  Se 
Ambrose,  etc.  Co.,  L.  R.  14  Ch.  D.  390, 
394,  395  (1880),  where  paid-up  stock 
was  issued  for  property  taken  at  a 
gross  overvaluation,  the  court  said: 
"It  seems  to  me  impossible  to  say 
that,  however  wrong  the  transaction 
was  in  respect  to  other  persons,  there 
was  anything  vnrong  as  between  the 
company  and  the  vendors."  InFlinn 
V.  Bagley,  7  Fed.  Rep.  785  (1881),  the 


court  held  that  it  was  only  as  a  fraud 
upon  future  creditors  that  exception 
could  be  taken  to  an  issue  of  stock  at 
a  discount.  In  Lorillard  v.  Clyde,  86 
N.  Y.  384  (1881),  the  court  held  it 
legal  for  the  parties,  as  between 
themselves,  to  issue  paid-up  stock  for 
property  taken  at  a  valuation  agreed 
upon  between  themselves.  The  court 
said:  "If  it  had  appeared  that  the 
organization  of  the  corporation  in 
this  way  was  a  device  to  defraud  the 
public,  by  putting  valueless  stock  on 
the  market,  having  an  apparent  basis 
only,  a  different  question  would  be 
presented."  See  also  Otter  v.  Bre- 
voort,  etc.  Co.,  50  Barb.  347,  356  (1867), 
dictum;  Spring  Co.  v.  Knowlton,  103 
U.  S.  49,  58  (1880),  dictum. 

There  have  also  been  various  dicta 
in  the  cases  and  text-books  that  the 
issue  of  "  watered  "  stock  by  mining 
companies  is  a  customary,  and  hence 
legal,  issue.  There  is  no  reason,  how- 
ever, why  stock  issued  for  a  mine 
should  be  issued  more  recklessly  than 
stock  issued  for  a  patent-right. 

The  case  generally  cited  as  holding 
that  mining  companies  may  legally 
issue  watered  stock  is  lie  South 
Mountain  ConsoL  Min.  Co.,  7  Sawy. 
30  (1881);  S.  C,  5  Fed.  Rep.  403.  In 
this  case,  however,  it  is  stated  that  cor- 
porate creditors  were  protected  "  by 
the  personal  liability  of  each  share- 
holder for  hispro  rata  share  of  the  in- 
debtedness of  the  coi-poration."  Aff'd, 
14  Fed.  Rep.  347  (1882). 

Under  the  Minnesota  statute  au- 
thorizing mining  corporations  to  sell 
their  unissued  stock  as  the  corpora- 
tion may  see  fit,  and  providing  that 
if  it  is  issued  thus,  as  paid  up,  no 
further  liability  shall  exist,  the  sale 
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The  explanation  of  this  is,  as  will  be  shown  hereafter,  that 
such  issues  are  open  to  attack  in  some  cases  and  in  other  cases 
they  are  not.  It  depends  altogether  on  who  complains  of  the 
issue  and  against  whom  complaint  is  made.  The  issue  may  be 
fraudulent  as  to  one  party  while  it  is  free  from  fraud  as  to  an- 
other party. 

The  general  statement  of  law  that  watered  stock  is  illegal 
throws  little  light  upon  the  important  questions  of  the  rights, 
risks  and  liabilities  growing  out  of  such  issues  of  stock.  The 
stockholder  and  the  practitioner  wish  to  know  whether  such 
stock  is  void  or  is  voidable,  or  is  valid.  They  wish  to  know, 
also,  what  are  the  rights  and  remedies  of  the  various  parties 
involved.  If  the  stock  is  valid,  then  the  question  arises  whether 
any  one  is  liable  for  that  part  of  the  par  value  which  has  not 
been  paid,  and  also  who  may  bring  suit  to  enforce  that  liabil- 
ity. 

It  is  well  settled  that  watered  stock  is  not  illegal  and  void 
per  se,  unless  it  is  declared  to  be  void  by  constitutional  or  stat- 
utory pro\'isions.  If  early  aU  the  cases  assume  this  to  be  the 
rule,  and  do  not  discuss  it.  Even  when  a  constitution  or  stat- 
ute declares  such  stock  to  be  void,  it  is  rarely  possible  to  apply 
the  statutory  law.  A  few  cases  speak  of  such  stock  as  being 
void ;  but,  inasmuch  as  the  remedies  given  in  those  cases  were 
remedies  for  the  rescission  of  contracts  for  fraud,  they  do  not 
establish  the  proposition  that  the  issue  was  void  absolutely.' 
Thus,  a  lona  fide  purchaser  of  stock  issued  without  considera- 
tion in  violation  of  the  constitution  and  statutes  of  Louisiana 
may  nevertheless  have  a  status  to  enjoin  illegal  acts  of  the  di- 
rectors.^ 

of  shares  of  a  par  value  of  $3  for  six  i  Sturgesu.  Stetson,  1  Biss.  246  (1858) ; 
cents  exempts  the  purchaser  from.  S.  C,  23  Fed.  Gas.  311;  Fosdick  v. 
further  liability  to  any  one,  including  Sturges,  1  Biss.  255  (1858);  S.  C,  9 
corporate  creditors.  Ross  t;.  Kelly,  36  Fed-  Gas.  501;  Gihnan,  etc.  B.  "R-v. 
Minn.  88  (1887).  See,  in  general,  Kim-  KeUy,  77  111.  426  (1875);  Campbell  u 
berly  v.  Arms,  129  U.  S.  512,  530  Morgan,  4  Bradw.  (HL)  100  (1879). 
(1889).  A  distribution  of  increased  The  stock  is  Toidable  rather  than 
capital  stock  for  no  consideration  void  even  in  Alabama  under  a  con- 
whatsoever  seems  to  have  been  sus-  stitutional  prohibition.  Nicrosi  v. 
tained  in  Knapp  v.  Fublishers,  127  Irvine,  102  Ala.  648  (1893).  See  also 
Mo.  53  (1895),  there  being  no  credit-  §  47. 

ors  and  all  the  stockholders  assent-  ^  United  Elect.  Sec.  Co.  u.  Louisiana 

ing.  Elect.  L.  Co.,  68  Fed.  Rep.  673  (1895). 


CH.  III.J  "  WATEEED  "    STOCK.  [§  31. 

§  31.  Fictitious  stoch  may  he  voidable. —  Is  stock  voidable 
when  fraudulently  issued  as  paid  up?  There  are  few  cases  on 
this  question,  but  the  tendency  of  the  courts  is  to  hold  that 
such  issues  of  stock  may  be  avoided  by  a  withdrawal  of  the 
issue  and  a  cancellation  of  the  certificates.  Thus,  a  court  of 
equity,  on  the  application  of  a  dissenting  stockholder,  has  de- 
creed that  stock  falsely  issued  as  paid-up  stock  should  be  deliv- 
ered up  to  the  corporation  for  cancellation.'  Where,  however, 
the  stock  has  passed  into  the  hands  of  hona  fide  purchasers  for 
value,  such  purchasers  are  entitled  to  retain  the  stock.  Some 
cases  intimate  that  the  stock  fictitiously  issued  may  be  canceled, 
except  a  part  whose  par  value  would  equal  the  amount  actually 
paid  in  by  the  persons  receiving  it.^  Many  cases  hold  also  that 
the  transaction  is  in  the  nature  of  a  fraudulent  contract,  and 
that  it  may  be  rescinded  for  fraud ;  in  which  case  the  stock 
would  have  to  be  returned  to  the  corporation. 

So  far  as  the  right  of  the  corporation  to  issue  stock  below 
par  is  concerned,  the  courts  have  frequently  held  that  the  issue 
is  an  ulta^a  vires  act.'  But  an  ultra  vwes  act  is  not  always  void 
absolutely,  and  it  is  voidable  only  at  the  instance  of  persons 
standing  in.  a  certain  relation  towards  the  act.  Who  can  avoid 
the  act  will  be  explained  hereafter. 

1  Gilman,  etc.  R.  R.  v.  Kelly,  77  IlL  513  (1868),  where  the  court  says:  "It 
i36  (1875).  la  this  case  it  was  ad-  is  not  a  question  of  good  faith,  or  of 
.  mitted  that  the  stock  was  issued  honest  intention,  or  of  wise  policy,  or 
gratuitously  and  for  the  purpose  of  skilful  or  discreet  management  on 
enabling  the  construction  company  the  part  of  the  directors.  It  is  a 
to  own  a  majority  of  the  stock,  question  of  power."  In  West  Corn- 
thereby  controlling  the  corporation,  wall  R'y  v.  Mowatt,  12  Jur.,  pt.  1,  407 

^Sturges  V.  Stetson,  1  Biss.  246,  254  (1848),  the  court  sustained  a  demur- 

(1858);  a  C,  23  Fed.  Cas.  311,  315.  rer  to  a  bill  for  specific  performance 

The  court  said,  in  a  dictum,  that  stock  of  a  contract  to  take  shai-es  from  the 

taken  at  less  than  par,  with  knowl-  corporation  at  a  discount,  the  court 

edge,  is  subject  to  the  right  bf  other  holding  that  the  contract  was  ultra 

stockholders,  being  such  at  the  time  vires.    In  Ex  parte  Daniell,  1  De  Gr. 

of  its  issue,  "to  have  it  reduced  to  &  J.  372  (1857),  the  court  says:  "It 

thechartervalueof  the  shares.    This  was  very  properly  admitted   .    .    . 

would  take  from  him  nearly  one-  that  the  directors  of  the  company 

tliird  of  his  shares."    In  Fosdick  v.  had  no  power  to  pass  the  resolution  " 

Stm-ges,  1  Biss.   255  (1858);  S.  C,  9  issuing  the  stock  for  less  than  its  par 

Fed.  Cas.  501,  the  court  say  there  can  value.    In  Bunn's  Case,  2  De  Gr.,  F.  & 

be  no  question  that  this  remedy  is  J.  27o,  295  (1860),  it  is  held  to  be  "  be- 

availabla  yond  the  functions  and  in  excess  of 

'  Fisk  V.  Chicago,  etc.  R.  R.,  53  Barb,  the  powers  "  of  the  directors. 
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E.    WATEEED    STOCK   ISSUED   EOE   CASH. 

§  32.  First  method  of  issue:  By  discount  in  cash. —  As  al- 
ready stated,  paid-up  stock  may  be  improperly  issued  in  three 
different  methods:  by  part  cash  payment;  by  taking  property 
at  an  overvaluation ;  by  an  invalid  stock  dividend. 

An  issue  of  paid-up  stock  for  cash,  upon  payment  of  only  part 
of  th^  par  value  of  the  stock,  is  not  often  made,  inasmuch  as 
the  real  nature  of  the  transaction  is  readily  discovered  and 
easily  remedied.  Sometimes  the  corporation  makes  the  issue 
imder  a  contract  vrith  those  receiving  it  that  no  more  than  a 
certain  percentage  of  the  par  value  will  be  called  for.  Again, 
a  release  is  sometimes  made  by  a  resolution  of  the  directors  or 
stockholders,  after  subscriptions  have  been  made  and  partly 
paid,  discharging  the  subscribers  from  any  further  liability  on 
such  subscriptions.  The  proceedings  are  generally  spread  upon 
the  corporate  records ;  certificates  are  issued,  asserting  on  their 
face  that  they  are  paid  up ;  and  all  inquiries  at  the  corporate 
office  are  answered  by  a  substantiation  of  that  assertion. 

§§  33,  34.  Dangers  attending  this  method. —  There  are  vari- 
ous dangers  and  liabilities  growing  out  of  such  a  transaction. 
The  stock  is  liable  to  be  canceled.^  The  person  to  whom  it 
was  issued,^  or  his  transferee  with  notice,*  or  the  corporate  offi- 
cers participating  in  the  act,*  may,  under  certain  circumstances, 
each  be  held  liable  personally  for  the  unpaid  par  value  of  the 
stock.  They  may  be  liable  to  the  corporation  itself,^  or  to  the 
corporate  creditors,*  or  to  'bona  fide  transferees  of  the  stock.'  , 
A  bona  fide  transferee  of  such  stock,  however,  is  not  liable.* 

O.   WATEEED   STOCK   ISSUED   EOE   PEOPEETT   OE   CONSTEpCTION  WOEK 
WHICH   IS   OVEEVALUED. 

§  35.  Second  method:  Issue  of  stoclc  for  property  talcen  at  an 
overvaluation. — A  second  method  of  issuing  stock  as  paid  up, 
when  it  is  not  actually  paid  up,  is  by  its  issue  for  property 
taken  at  an  overvaluation.  This  method  is  the  most  frequently 
employed,  the  most  difficult  to  prove,  and  the  least  easy  to 

1  See  §  31,  supra.  '  See  §  88,  infra. 

2  See  g§  46,  47, 167,  infra.  «  See  §§  43,  43,  infra. 

3  Sse  §  49,  infra.  '  See  §  40,  infra. 
*  See  §  48,  infra.  '                  ^  See  §  50,  infra, 

90 


CH.  III.J  "  WATEEED  "    STOCK.  [§  35. 

remedy.  A  large  amount  of  litigation  and  confusion  has  been 
experienced  and  gone  through  with  in  determining  the  prin- 
ciples of  law  which  should  govern  such  transactions.  The 
questions  which  have  perplexed  the  courts  were,  first,  what 
constitutes  an  overvaluation  sufficient  to  invalidate  the  con- 
tract; second,  what  remedy  should  be  applied  when  the  con- 
tract was  invalid. 

It  is  now  well  settled  that  in  order  to  invalidate  an  issue  of 
stock  which  is  issued  for  property  taken  at  an  overvaluation, 
it  must  be  shown  not  only  that  there  was  an  overvaluation,  but 
also  that  such  overvaluation  was  intentional  and  consequently 
fraudulent.'  Moreover,  it  does  not  follow  that  because  the  issue 
was  invalid  the  holders  of  the  stock  are  liable  thereon.^  The 
better  rule  is  that  in  such  a  case  rescission  is  the  only  remedy, 
the  property  being  returned  to  the  stockholder  and  the  stock 
returned  to  the  corporation.' 

The  property  is  not  to  be  considered  as  overvalued  merely 
because,  subsequently,  it  turns  out  to  be  so.  The  various  cir- 
cumstances under  which  the  valuation  was  made  should  be 
considered  in  determining  the  lona  fides  of  the  transaction.* 

1  Quoted  and  approved  in  Kelley  v.  of  unpaid  subscriptions  is  ineffectual 

Fletcher,  94  Tenn.  1  (1894).    Under  as  a  remedy.    Coffin  v.  Eansdell,  110 

the  Tennessee  statutes  that  only  cash  Ind.  417  (1887). 

or  land  "  at  a  fair  Yaluation  "  shall  be  In  Phelan  v.  Hazard,  5  DiU.   45 

received  in  payment  for  stock,  the  (1878);  S.  C,  19  Fed.  Cas.  429,  Judge 

fact  that  the  land  was  overvalued  is  Dillon  thoroughly  reviews  the  au- 

insuffioient.    There  must  be  proof  of  thorities  and  says:  "The  contract  is 

an  "  overvaluation   which   was   in-  valid  and  binding  upon  the  corpora- 

tentionaUy  fraudulent,  or  which  was  tion  and  the  original  sharetakers  un- 

so  gross  as  to  be  constructively  fraud-  less  it  is  rescinded  or  set  aside  for 

ulent,  as  against  corporate  creditors.''  fraud;   and  .  .  .  while  the  contract 

Jones  V.  Whitworth,  94   Tenn.  603  stands  unimpeached,  the  courts,  even 

<1895);  Brant  v.  Ehlen,  59  Md.  1,  29  where  the  rights  of  creditors  are  in- 

(1882).    In  this  case  the  court  said:  volved,  wiU  treat  that  as  a  payment 

"  So  long  as  the  transaction  stands  which  the  parties  have  agreed  should 

unimpeached  for  fraud,  courts  will  be  payment."  See  also  Brant  u  Ehlen, 

treat  as  a  payment  that  which  the  59  Md.  1  (1883),  fully  explaining  the 

parties  themselves  have  agreed  shall  meaning  of  the  term  "  trust  f  imd  "  as 

be  a  payment,  and  this,  too,  in  cases  applied  herein.    Crawford  v.  Eohrer, 

where  the  rights  of  creditors  are  in-  59  Md.  599  (1883). 

volved."    New  Haven,  etc.  Co.  u  Lin-  2  gge  §  46,  m/ra. 

den  Spring  Co.,  143  Mass.  349  (1886).  3  See  §  46,  infra. 

Where  the  plaintiff  does  not  allege  *  Schenck  v.  Andrews,  57  N.  Y.  133 

fraud  in  the  valuation  the  action  (1874).     In  Coit  v.  North  Carolina 

fails.  An  action  framed  on  the  theory  Gold  Amal.  Co.,  14  Fed.  Rep.  13  (1883), 
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D.    WHO  MAT  COMPLAIN  AND  AGAmST  WHOM  COMPLAINT  MAT  BE  MADE. 

§  36.  Liability  on  "watered"  stock,  and  tvlio  may  enforce  it. 
"When  it  has  been  established  that  the  overvaluation  of  the  prop- 
erty taken  in  payment  for  stock  was  intentional  and  fraudulent, 
the  questions  then  arise,  what  liability  has  been  incurred,  who 
is  liable,  and  what  is  the  remedy?  The  clearest  method  of  in- 
vestigating and  presenting  the  law  in  answer  to  these  questions 
is  by  considering,  first,  who  may  complain  of  the  transactions  — 
who  may  be  the  party  plaintiff  or  complainant;  second,  who  is 
liable  in  such  a  transaction  —  who  is  to  be  made  the  defendant. 
Incidentally  also  there  arise  questions  as  to  the  extent  of  that 
liability,  and  the  remedy  to  be  applied. 

§  37.  Who  may  complain  of  an  issue  of  stock  as  "paid  up," 
when  it  has  not  heen  fully  paid  f — The  state.— As  already  indi- 
cated, the  issue  of  stock  as  paid  up,  when  not  actually  paid  up, 
is  an  act  ultra  vires  of  the  corporation.  The  commission  of 
ultra  vires  acts  by  a  corporation,  to  the  detriment  of  the  pub- 
lic, renders  its  charter  liable  to  forfeiture,  at  the  instance  of 
the  state. 

The  issue  of  fictitiously  paid-up  stock,  with  a  view  to  defraud- 
ing the  public,  might  constitute  a  misuse  of  the  corporate  rights 

the  court  said  corporatore  "ought  value,  never  realized,  it  is  nothing 

not  to  be  made  liable  individually  more  than  many  individuals  and  cor- 

for  the  debts  of  the  company  at  the  porations  have  done  before.  Such  an 

instance  of  creditors,  because,  at  a  error  in  management  or  in  their  judg- 

later  day,  the  estimates  fairly  put  mentof  the  value  of  a  purchase,  made 

upon    the    property   at   that   time  without  fraud,  forms  no  ground  for 

have  become  modified  by  subsequent  rescinding  the  contract."    See  also 

events,  and  wiU  not  amount  to  the  Schroder's  Case,  L.  E.  11  Eq.  Cas.  131 

value  which  they  set  upon  it."  (1870). 

On  appeal  the  court,  in  aflirming       Where  a  mine  is  turned  in  at  a 

the  judgment  below  (see  Coit  v.  Gold  large  valuation  for  stock,  no  fraud  is 

Amal.  Co.,119U.S.  343  — 1886),  said:  proved  by  the  mere  fact  that  the 

"  Where  full-paid  stock  is  issued  for  mine  subsequently  turns  out  to  have 

property  received,  there  must  be  act-  been  worth  only  one-fifth   of  that 

ual  fraud  in  the  transaction  to  enable  amount.    Fraud  exists  only  in  case  of 

creditors  of  the  corporation  to  caU  intentional  overvaluation,  "or  such 

the    stockholders  to   account."    To  reckless  conduct  in  the  placing  of 

same  efliect,  Mege's  Case,  10  W.  N.  this  value,  withovat  regard  to  its  real 

(Eng.)  208  (1875).  worth,  as  would  indicate,  without 

In  Carr  v.  Le  Fevre,  27  Pa.  St.  413  explanation,  an  intent  to  defraud." 

(1856),  the  court  said  that  if  the  di-  Young  v.  Erie  Iron  Co.,  65  Mich.  Ill 

rectors  "  took  lands  at  a  prospective  (1887). 
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^nd  privileges.  In  such,  a  case  it  has  been  held  that  the  state 
might  forfeit  the  charter  of  the  corporation,  and  that  a  very- 
palpable  case  of  fraud  vrould  justify  forfeiture  of  the  charter.^ 
Moreover,  when  a  corporation  is  guilty  of  an  ultra  vires  act, 
and  such  act  is  detrimental  to  the  interests  of  the  public,  it  is  pos- 
sible that  the  attorney-general  may  file  an  information  for  the 
purpose  of  stopping  such  act.^  Such  a  proceeding,  however, 
would  be  difficult  to  maintain.    An  injunction  does  not  lie  at 


1  In  State  v.  JanesviUe  "Water  Co.,  93 
Wis.  496  (1896),  the  court  refused  leave 
to  the  attorney-general  to  bring  suit 
to  forfeit  the  charter  of  a  water-works 
company  although  it  was  alleged  that 
watered  stock  and  bonds  had  been  is- 
sued, it  being  shown  in  opposition 
that  there  had  been  eight  years'  delay. 

Quo  warranto  does  not  lie  against 
a  corporation  merely  because  it  issues 
its  stock  below  par.  State  v.  Minne- 
sota, etc.  Co.,  40  Minn.  313  (1889). 

Under  the  statutes  of  Alabama  in 
reference  to  watered  stock,  quo  war- 
ranto lies  where  one  million  doUars 
•of  stock  is  issued  for  the  possibility 
of  patents  to  be  thereafter  granted. 
In  such  qiM  warranto  proceedings 
stockholders  need  not  be  made  par- 
ties. State  u  Webb,  97  Ala.  Ill  (1893). 

The  Peimsylvania  statute  against 
railway  cpmpanies  issuing  stock  ex- 
cept for  cash  at  par  applies  to  street 
railroads,  and  the  attorney-general  by 
the  statute  is  obliged  to  enforce  the 
statute  whenever  any  stockholder  or 
two  reputable  citizens  make  out  a 
prima  facie  case.  Cheetham  i;.  Mc- 
Cormick,  178  Pa.  St.  186  (1896). 

In  Holman  v.  State,  etc.,  105  Ind. 
669  (1886),  the  state  caused  a  charter 
to  he  forfeited  because  the  subscrib- 
«rs  for  stock  were  insolvent  at  the 
time  of  subscribing,  thereby  perpe- 
trating a  fraud  on  the  public.  See 
also  State  v.  Atchison,  etc.  R.  R,  24 
Neb.  148  (1888).  The  case  Jersey  City 
Oas  Co.  V.  Dwight,  29  N.  J.  Eq.  343 
(1878),  was  overruled  by  National 
Docks  R'y  v.  Central  E.  E.,  33  N.  J. 


Eq.  755  (1880),  according  to  Elizar 
bethtown  O.  L.  Co.  v.  Green,  46  N.  J. 
Eq.  118  (1890):  affirmed,  49  N.  J.  Eq. 
839  (1893).    See  also  97  Ala.  111. 

The  state  may  bring  an  action  to 
forfeit  a  charter  where  the  corpora- 
tion commences  business  before  the 
full  capital  stock  is  subscribed.  Peo- 
ple V.  National  Sav.  Bank,  11  N.  E. 
Eep.  170  (la,  1887);  affirmed  on  re- 
hearing, 129  la  618  (1889). 

The  state  cannot  enjoin  private 
parties  from  dealing  in  "watered" 
stock.  State  v.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8  (1888);  People  v. 
National  Sav.  Bank,  11  N.  E.  Eep.  170 
(IlL,  1887);  affirmed  on  rehearing,  139 
lU.  618  (1889).  See  also  Columbus, 
etc.  R  R  V.  Burke,  20  Week.  L.  Bull. 
387  (Ohio,  1888);  ch.  XLVI,  §  766, 
where  the  prolonged  litigation  in  New 
York  and  Ohio  over  that  transaction 
is  explained. 

Quo  warranto  failed  in  Common- 
wealth V.  Central  P.  E'y,  53  Pa.  St. 
506  (1866),  where  a  large  amount  of 
"  watered  "  stock  was  issued. 

2See§635,  m/TO. 

The  state  will  not  be  allowed  to 
intervene  in  a  foreclosure  suit  for  the 
purpose  of  preventing  it  on  the  ground 
that  the  bonds  are  illegal  and  void, 
and  that  on  a  re-organization  a  greater 
issue  will  be  made.  State  v.  Farmers' 
L.  &  T.  Co.,  81  Tex.  530  (1891). 

Concerning  the  power  of  the  state 
to  object  to  an  ultra  vires  act  of  a 
private  corporation  by  any  proceed- 
ing other  than  quo  warranto,  see  Peo- 
ple V.  BaUard,  134  N.  Y.  269  (1892). 
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the  instance  of  the  state  against  a  corporation  doing  business, 
on  the  ground  that  its  stock  was  not  properly  issued  and  that 
there  was  no  intent  to  do  any  business  within  the  state  or  to 
have  an  oflB.ce  therein.' 

§  38.  Eiglit  of  the  corporation  itself  to  complain. —  The  cor- 
poration itself,  after  issuing  its  stock  as  paid-up  stock,  and 
declaring  it  so  to  be,  cannot  subsequently  repudiate  that  decla- 
ration and  agreement  and  proceed  to  collect,  either  from  the  per- 
son receiving  the  stock  or  his  transferee,  the  unpaid  part  of  the 
par  value.    It  is  estopped  from  so  doing.^ 


1  Stockton  V.  American,  etc.  Co.,  36 
AtL  Eep.  971  (N.  J.,  1897).  A  state 
cannot  file  and  sustain  a  biU  to  de- 
clare void  watered  stock  and  bonds, 
and  enjoin  a  foreclosure  sale,  and  to 
have  the  property  sold,  and  the  pro- 
ceeds applied  to  the  moneys  actually 
expended  by  the  corporation.  "  The 
state  has  no  authority  to  protect  such 
private  rights  by  suit. "  State  v.  Guar- 
anty, etc.  Co.,  73  Fed.  Rep.  914  (1896). 
A  statute  authorizing  a  corporation 
to  reduce  its  capital  stock  waives  in- 
formahties  in  its  incorporation,  and 
such  waiver  may  extend  to  an  ille- 
gal issue  of  watered  stock.  State  v. 
Webb,  110  Ala.  214  (1896). 

2  First  Nat.  Bank  v.  Gustin,  etc. 
Co.,  42  Mmn.  327  (1890). 

Where  a  bridge  corporation  issues 
aU  its  stock  and  bonds  to  a  construc- 
tion company,  the  stock  having  been 
first  subscribed  for  by  the  promoters, 
a  contract  between  the  construction 
company  and  the  promoters  by  which 
the  latter  take  the  proiits  and  such 
of  the  stock  as  is  not  used  is  legal,  so 
far  as  the  bridge  company  is  con- 
cerned. The  court  will  enforce  the 
contract  for  the  division  of  the  stock. 
Even  a  settlement  made  without 
knowledge  and  a  year's  delay  are  not 
fatal  Krohn  v.  Williamson,  63  Fed. 
Eep.  869  (1894):  affirmed  sub  nom. 
Williamson  v.  Krohn,  66  Fed.  Eep. 
655  (1895). 

Where  stock  is  issued  for  property 
neither  the  corporation  nor  a  discon- 


tented stockholder  can  hold  the  party 
receiving  the  stock  Uable  for  any  fur- 
ther payments,  even  though  the  prop- 
erty was  overvalued.  A  corporate 
creditor  might  possibly  stand  in  a 
dififerent  position.  The  court  said: 
"  Whatever  may  have  been  in  fact 
the  value  of  the  property  turned  over 
to  the  company  for  its  stock,  the  com- 
pany agreed  to  take  it  for  the  •  stock. 
The  persons  interested  were  the 
stockholders,  and  there  was  no  dis- 
sent on  the  part  of  any  person  con- 
cerned from  what  was  then  dona 
Neither  any  person  then  holding 
stock,  nor  any  person  who  afterwards 
became  a  stockholder  by  assignment 
from  one  who  then  held  stock,  can 
now  make  complaint,  on  behalf  of 
the  corpoi'ation,  as  against  the  fair- 
ness of  that  transaction.  This  I  take 
to  be  the  settled  law  on  that  subject." 
Northern  Trust  Co.  v.  Columbia,  eta 
Co.,  75  Fed.  Eep.  936  (1896). 

The  corporation  cannot  complain 
that  the  stock  was  issued  for  property 
taken  at  an  overvaluation.  Wells  v. 
Green  Bay,  etc.  Co.,  90  Wis.  443  (1895). 

Land  which  cost  $100,000  and  upon 
which  only  $33,333  had  been  paid,  the 
remainder  being  secured  by  a  ptu'- 
ohase-money  mortgage,  was  sold  to  a 
corporation  organized  for  that  pur- 
pose for  $500,000  of  stock;  in  other 
words,  the  $33,333  equity  of  redemp- 
tion of  the  land  was  turned  in  for 
$500,000  of  stock.  The  holders  of  the 
stock  then  donated  $300,000  thereof 
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Where,  however,  actual  fraud  enters  into  the  transaction, 
then  the  corporation  is  not  estopped  from  having  the  agreement 
set  aside.  The  person  receiving  the  stock  can  then  be  compelled 
to  return  the  stock  or  its  market  value,  and  take  back  that  which 


to  the  treasury  to  be  sold  to  pay  offl 
the  mortgage  for  $66,666.  The  com- 
pany borrowed  money  to  make  a  pai-- 
tial  payment  on  the  mortgage  and 
then  brought  suit  against  a  stock- 
holder on  the  theory  that  the  stock 
was  not  paid  up.  The  court  held  that 
the  suit  would  not  lie.  John,  etc. 
Land  Co.  v.  Cooke,  44  S.  W.  Eep.  391 
(Ky.,  1898). 

Even  though  a  corporation  accepts 
a  note  instead  of  cash  in  payment  for 
a  subscription,  in  violation  of  the  stat- 
ute which  provides  that  only  money, 
labor  done  or  property  actually  re- 
ceived shall  be  accepted  in  payment 
for  stocks  and  bonds,  yet  a  bank 
which  discounted  such  note  for  a  cor- 
poration may  hold  the  corporation 
liable  thereon.  First  Nat.  Bank  v. 
Cornell,  8  N.  Y.  App.  Div.  427  (1896). 

In  the  case  of  ScoviU  v.  Thayer,  105 
TJ.  S.  143  (1881),  the  court  said,  in  a 
dictum:  "No  call  could  have  been 
made  by  the  company  under  its  agree- 
ment with  the  stockholders,  unless 
to  pay  its  creditors.  .  .  -  The  shares 
were  issued  as  tuR  paid,  on  a  fair  un- 
derstanding, and  that  bound  the  com- 
pany." The  issue  had  been  at  a  dis- 
count. See  also  Union,  etc.  Co.  v. 
Frear,  etc.  Co.,  97  HL  537  (1881),  dictum. 
In  the  case  of  Granite  Roofing  Co.  v. 
Michael,  54  Md.  65  (1880),  stock  was 
issued  as  paid  up  for  cash,  although 
not  actually  paid.  The  corporation 
passed  imder  the  control  of  purchas- 
ers of  the  stock,  who  caused  the  cor- 
poration to  sue  the  original  subscrib- 
ers for  the  unpaid  par  value  of  the 
stock.  The  court  said:  "While  the 
law  may  reject,  as  illegal  and  fraudu- 
lent, that  which  the  parties  have 
agreed  upon,  ...  it  will  not  arbitra- 
rily incoiporate,  in  lieu  thereof,  terms 


in  the  contract  to  which  the  parties 
have  never  assented."  In  the  case  of 
Re  Ambrose  Lake,  etc.  Co.,  L.  R.  14 
Ch.  D.  390  (1880),  where  aU  the  stock- 
holders acquiesced  and  there  were  no 
creditors'  rights  involved,  the  court 
held  that  the  corporation  could  not 
hold  the  directors  Uable  for  the  profits 
made  by  them.  In  Zirkel  v.  Joliet 
Opera  House  Co.,  79  IlL  334  (1875), 
the  corporation  had  released  the  sub- 
scriber after  the  subscription  had 
been  made.  The  release  being  with- 
out consideration,  and  not  a  contract, 
was  held  void,  and  the  corporation 
was  allowed  to  recover.  See  also  San 
Antonio  St.  E'y  v.  Adams,  87  Tex.  125 
(1894),  rev'g  35  S.  W.  Eep.  639.  A-n 
agreement  by  promoters  that  certain 
stock  need  not  be  paid  for  is  not  bind- 
ing on  the  corporation,  and  it  may 
collect.  York  Park  Bldg.  Assoc,  v. 
Barnes,  39  Neb.  834  (1894).  The  case 
of  Society  of  Prac.  Knowl.  v.  Abbott, 
2  Beav.  559  (1840),  was  distinguished 
in  Re  British,  etc.  Box  Co.,  L.  R.  17 
Ch.  D.  467  (1881),  the  latter  case  hold- 
ing that  no  one  is  liable  on  fictitiously 
paid  up  stock  where  all  acquiesced 
and  there  was  no  intent  to  bring  in 
new  stockholders.  This  is  held  to  be 
the  rule  even  though  new  stockhold- 
ers were  subsequently  brought  in. 

In  the  case  of  Harrison  v.  Union 
Pac.  R'y,  13  Fed.  Eep.  532  (1883),  where 
plaintiff  sued  to  recover  on  bonds 
guarantied  by  the  defendant,  the 
court  said:  "  The  intention  of  the  Ar- 
kansas Valley  Railway  Company  was 
to  seU  the  stock  to  Harrison  for  less 
than  its  par  value;  i.  a,  to  give  him 
$15,000  in  stock,  twenty  bonds  of  the 
company,  guarantied  by  the  Kansas 
Pacific  Company,  and  the  Clay  county 
bonds,  all  for  $15,000  in  cash.    There 
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he  gave  to  the  corporation  for  it.    Eut  the  corporation  cannot 
hold  him  liable  for  the  par  value  of  the  stock.^ 

The  corporation  has  also  a  remedy  herein  against  its  direct- 
ors who  issued  the  stock  either  fraudulently  or  in  an  ultra  vires 


is  nothing  in  the  statutes  of  Colorado, 
where  the  corporation  was  created, 
to  forbid  the  sale  of  stock  at  less  than 
par;  nor  was  Harrison  forbidden  to 
purchase  the  stock  by  reason  of  the 
fact  that  he  was  already  a  stockholder 
and  director  in  the  Kansas  Pacific 
Railway  Company.  The  transaction 
was  therefore  valid  as  between  the 
corporation  and  Harrison,  whatever 
the  right  of  the  creditors  of  the'  cor- 
poration as  against  Harrison  may  be. " 
See  also  Harrison  v.  Arkansas  Valley 
E.  E.,  8  South.  L.  R  183  (U.  S.  C.  C, 
1883). 

In  St.  Louis,  etc.  E.  E.  v.  Tieman, 
37  Kan.  606  (1887),  it  was  held  that 
an  issue  of  $3,600,000  of  stock  and  the 
payment  of  $300,000  to  directors  for 
an  old  road-bed  which  cost  them 
$15,000,  was  legal,  since  all  the  stock- 
holders and  directors,  except  a  few 
nominal  holders  of  stock,  were  fuUy 
informed  of  the  facts,  and  no  other 
stockholders  came  in  imtil  several 
months  subsequently.  The  corpora- 
tion was  held  incompetent  to  com- 
plain. See  also  FUnn  u  Bagley,  7 
Fed.  Eep.  785  (1881);  iJe  Glen  Iron 
•Works,  17  Fed.  Eep.  334  (1883).  Cf. 
People  V.  SterUng  Mfg.  Co.,  83  111. 
457  (1876).  As  to  receivers,  see  Mathis 
<o.  Pridham,  1  Tex.  Civ.  App.  58  (1893). 

A  corporation  cannot  hold  the  di- 
rectors liable  on  stock  which  the  cor- 
poration issued  to  them  for  services, 
at  five  cents  on  the  doUar,  in  lieu  of 
salary,  where  aU  the  stockholders  as- 
sented thereto,  such  stock  so  issued 
to  them  being  treasury  stock;  that  is, 
stock  which  was  issued  for  property 
as  full  paid  and  then  donated  to  the 
corporate  treasury.  The  evidence 
showed  that  the  stock  represented  a 
patent-right  and  was  purely  specula- 


tive, and  had  no  market  value.  Di- 
vine V.  Universal,  etc.  Co.,  38  N.  W. 
Eep.  93  (Tenn.,  1896). 

"Where  all  the  stockholders  unite 
in  the  issue  of  watered  stock  to  the 
president  for  his  own  use,  and  assent 
to  a  contract  between  him  and  the 
company,  the  corporation  itself  can- 
not subsequently  complain.  Arkan- 
sas, etc.  Co.  V.  Farmers'  L.  &  T.  Co., 
13  Colo.  587  (1889). 

Where  the  sole  owner  of  the  stock 
of  a  corporation  executes  the  note  of 
the  corporation  for  his  individual  in- 
debtedness, no  one  but  the  creditors 
of  the  corporation  can  complain. 
Millsaps  V.  Merchants',  etc.  Bank,  71 
Miss.  361  (1893). 

1  See  §  47.  It  is  to  be  noticed,  how- 
ever, that  there  are  few  weU-deflned 
cases  on  this  principle  of  law.  Most 
of  the  cases  on  the  liability  of  the  di- 
rector herein  involved  the  additional 
fact  that  the  director  received  some 
of  the  stock  himself.  In  the  case  of 
Continental  Tel.  Co.  v.  Nelson,  49 
N.  Y.  Super.  Ct.  197  (1883),  the  presi- 
dent was  sued  by  the  corporation  it- 
self for  issuing  stock  in  payment  of 
labor,  the  par  value  of  the  stock  being 
worth  over  twice  the  value  of  the 
labor.  The  court  held  that  he  was 
liable  only  for  the  actual  market 
value  of  the  stock  in  excess  of  the 
value  of  the  labor,  and  submitted  the 
question  to  the  jury. 

A  corporation  cannot  refuse  to 
transfer  stock  on  the  ground  that  the 
vendor  fraudulently  induced  the 
company  to  issue  the  stock  to  him 
where  the  company  has  been  guilty 
of  laches  in  not  seeking  a  remedy  be- 
fore the  transfer.  The  vendee  in  this 
case  was  a  director.  American,  etc. 
Co.  V.  Bayless,  91  Ky.  94  (1891).    But 
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manner.'  This  liability  is  similar  to  their  general  liability  to 
the  corporation  for  fraudulent,  negligent  or  ultra  vires  acts  on 
their  part.^  The  measure  of  their  liability  herein  is  not  the  par 
value  of  the  stock,  less  the  value  actually  received  therefor  by 
the  corporation,  but  it  is  the  actual  or  market  value  of  the  stock, 
less  the  property  or  cash  actually  received  by  the  corporation 
on  the  stock  so  issued.  It  has  also  been  held  that  the  corpora- 
tion cannot,  in  a  court  of  equity,  compel  a  person,  who  agreed 
to  take  stock  at  a  discount,  to  carry  out  the  contract,  iaasmuch 
as  it  is  vMra  vi/res? 

Where  the  corporation  contracts  to  issue  stock  to  a  contractor 
for  work  to  be  done  in  the  future,  and  such  work  is  not  com- 
pleted, various  complications  arise.  This  subject,  however,  is 
considered  elsewhere.* 

§  39.  Stoclcholders  participating  in  tlie  act  cannot  complain. — 
Stockholders  in  a  corporation,  who  participate  or  aid  in  the  issue 
of  paid-up  stock,  upon  payment  of  less  than  its  par  value,  or 
who  have  knowledge  of  the  act  and  acquiesce  therein,  cannot 
afterwards  complain  of  the  transaction,  either  in  their  own  be- 
half as  stockholders  or  creditors  or  in  behalf  of  the  corporation. 
They  are  bound  by  estoppel  or  acquiescence.* 

see  People  v.  Sterling,  etc.  Co.,  83  lU.  '  West,  etc.  R'y  v.  Mowatt,  12  Jur., 
457  (1876),  holding  that  the  corpora-  pt.  I,  407  (1848). 
tion  may  refuse  to  allow  a  transfer  *  See  §  766,  infra. 
of  watered  stock.  '  Although  $1,500,000  of  stock,  is- 
Although  the  incorporators  of  a  sued  as  fully  paid,  and  $1,500,000  ia 
New  Jersey  company  have  con-  bonds  are  issued  for  the  construction 
tracted  to  issue  sixty  per  cent,  of  its  of  a  work  which  costs  less  than 
stock  to  a  person  for  two  patents,  yet  $1,500,000,  yet  an  attorney  who  took 
the  board  ©f  directors  after  the  com-  part  in  the  transaction  cannot,  as  a 
pany  is  organized  may  refuse  to  carry  creditor  of  the  corporation,  claim 
out  the  agreement,  one  patent  being  that  the  stock  was  not  fuUy  paid, 
worthless  and  the  other  not  having  Ten  Eyck  v.  Pontiac,  etc.  R.  R.,  72  N. 
been  perfected.  The  court  said:  "To  "W.  Rep.  363  (Mich.,  1897). 
justify  a  corporation  in  issuing  stock  A  promoter  who  takes  part  in  sell- 
under  our  act  for  property  purchased,  ing  property  to  the  corporation  for 
there  should  be  an  approximation,  at  stock,  the  par  value  of  which  is  five 
least,  in  true  value  of  the  thing  pur-  times  the  amomit  paid  by  the  pro- 
chased  to  the  amount  of  the  stock  meters  for  the  property,  and  who 
which  it  is  supposed  it  represents."  afterwards  becomes  a  director  and 
Edgertonv.  Electric,  etc.  Co., 50 N.J.  then  seUs  his  stock  and  becomes  a 
Eq  354,  361  (1892).  creditor  of  the  corporation,  cannot 
^  See  §  48.  hold  the  stockholders  liable  for  the 
2  See  Part  IV.  difference  between  its  par  value  and 
7                                          97 
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The  cases  are  in  conflict  on  tlie  question  whether  the  party 
recei\dng  stock  at  a  partial  discount  of  its  par  Talue  may  repu- 
diate the  transaction  and  recover  from  the  corporation  the 


the  yalue  of  the  property.  Niorosi 
V.  Calera  L.  Co.,  33  S.  Eep.  147  (Ala., 
1897). 

Where  |59,000  of  stock  and  $30,000 
of  bonds  are  issued  for  a  gas  plant 
worth  $34,000  besides  the  franchise, 
a  judgment  creditor  cannot  hold  the 
stockholders  liable  on  the  stock  where 
he  himself  is  a  stockholder  and  no 
charge  of  fraud  is  made.  Woolfolk 
II.  January,  131  Mo.  620  (1895). 

Stock  may  be  issued  for  the  good- 
will of  a  business,  and  a  person  who 
has  taken  part  in  the  transaction 
cannot  afterwards  complain.  Wash- 
burn V.  National,  etc.  Co.,  81  Fed.  Eep. 
17  (1897). 

In  Be  Gold  Co.,  L.  R.  11  Ch.  D.  701, 
713  (1879),  the  court  says:  "It  could 
not  be  a  fraud  upon,  or  a  wrong  to, 
the  existing  shareholders,  because 
every  one  of  them  was  a  party  to 
the  transaction."  See  also  Scovill  v. 
Thayer,  105  U.  S.  143  (1881);  LoriUard 
V.  Clyde,  86  N.  Y.  384  (1881);  HaU  v. 
Brooklyn  El.  R.  E.,  N.  Y.  L.  J.,  April 
30, 1892;  Kolsky  v.  Euslen,  103  Ala. 
97  (1894).  But  in  the  case  of  Knowl- 
ton  V.  Congress,  etc.  Co.,  14  Blatchf. 
364,  368  (1877);  S.  C,  14  Fed.  Cas.  797, 
the  court  said  in  a  dictum:  "Can 
there  be  any  doubt  that,  up  to  the 
time  of  the  abandonlnent  of  the 
scheme  by  the  defendant,  the  plaintiff 
could  have  resorted  to  a  court  of 
equity  and  restrained  further  pro- 
ceedings and  vacated  the  proceedings 
already  taken?  The  cases  are  nu- 
merous where  courts  of  equity  have 
interfered  to  prevent  the  consumma- 
tion of  a  wrong,  upon  the  motion  of 
a  party  who  was  instrumental  in  its 
inception."  Affirmed,  Spring  Co.  v. 
Knowlton,  103  U.  S.  49  (1880).  The 
issue  of  stock  in  that  case  was  held 
to  be  absolutely  void  by  statute. 


A  participating  stockholder  cannot 
complain,  even  though  he  or  his  as- 
signee is  a  corporate  creditor.  Cat 
lanan  v.  Windsor,  78  Iowa,  193  (1889); 
Lewis  V.  N.  Y.  etc.  Iron  Co.,  N.  Y,  L. 
J.,  April  30.  1890. 

A  purchaser  of  stock  that  has  voted 
for  an  issue  of  "watered"  bonds  and 
stock  is  estopped  from  complaining, 
even  though  the  issue  was  prohibited 
by  the  constitution  of  the  state 
(Pennsylvania).  Wood  v.  Corry,  etc. 
Co.,  44  Fed.  Rep.  146  (1890). 

A  purchaser  of  stock  who  voted  in 
favor  of  a  re-organization  scheme 
cannot  object  to  the  scheme  as  being 
tiUra  vires,  there  being  nothing  ille- 
gal per  se  in  it.  HoUins  v.  St.  Paul, 
etc.  E.  R,  9  N.  Y.  Supp.  909  (18C9). 

In  the  case  of  Skinner  v.  Smith, 
134  N.  Y.  240  (1893),  $40,000  of  stock 
was  issued  for  letters  patent.  After- 
wards, with  the  consent  of  all  the 
stocklioldsrs,  the  transaction  was  re- 
scinded, the  stock  being  returned 
and  the  patents  re-transferred.  A 
license  to  manufacture  under  the 
patents  was  then  transferred  to  the 
company  for  $350,000  in  stock.  The 
court  found  that  the  transaction  was 
in  good  faith  and  with  no  intent  to 
defraud  future  stockholders,  and  that 
the  license  was  an  adequate  consid- 
eration for  the  stock.  The  court  held 
that  there  was  nothing  illegal  in  the 
transaction. 

A  stockholder  cannot  have  a  re- 
ceiver appointed  and  mortgages  set 
aside  where  all  the  stock  is  "  water," 
even  though  the  controlling  party 
has  made  the  mortgages  to  himself 
and  is  about  to  sell  the  assets  of  the 
company  to  another  company  con- 
trolled by  himself,  and  has  levied  an 
assessment  on  the  stock  of  the  old 
company  in  order  to  sell  out  the 
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money  lie  has  already  paid  thereon.^  It  is  certain,  however, 
that  where  the  stockholders  participating  in  the  issue  use  the 
stock  to  rob  a  railroad  and  bribe  a  judge,  and  then  disagree 


stock.    Eobinson  v.  Dolores,  etc.  Co., 
2  Colo.  App.  17  (1893). 

A  person  to  whom  watered  stock 
has  been  issued  as  full-paid  stock  is 
not  such  a  bona  fide  stockholder  as 
may  compel  a  creditor  to  return 
bonds  which  were  illegally  issued. 
The  stock  is  void  under  the  Wiscon- 
sin statutes.  Hinckley  v.  Pflster,  83 
Wis.  64  (1893). 

A  conditional  sale  of  stock,  the 
condition  being  that  the  sale  shall  be 
complete  for  fifty  cents  on  the  dol- 
lar, when  the  stock  is  worth  par,  is 
valid.  Until  the  stock  is  worth  par 
no  further  sum  is  recoverable  by  a 
creditor  who  as  a  stockholder  partici- 
pated. Callanan  v.  Windsor,  78  Iowa, 
193  (1889). 

A  person  who  buys  stock  in  a  com- 
pany, knowing  that  the  stock  was 
issued  without  consideration,  cannot 
compel  another  stockholder  to  return 
his  stock  to  the  company  for  cancel- 
lation or  to  accotmt  for  dividends. 
Clark  V.  American  Coal  Co.,  86  Iowa, 
436  (1892). 

A  stockholder  who,  as  secretary, 
signed  certificates  of  stock  cannot 
claim  they  were  watered  stock  and 
hence  that  they  cannot  be  voted  at 
a  meeting  called  to  ratify  a  sale  of 
property  to  a  director.  Wisner  v. 
Delhi,  etc.  Co.,  46  La.  Ann.  1333 
(1894). 

Where  three  persons  own  all  the 
stock  of  a  company,  two  of  them 
may  huj  the  stock  of  the  third  and 
give  the  company's  notes  in  partial 
payment  for  the  same.  The  trans- 
action is  legal  inasmuch  as  no  one 
is  injured  and  aU  consent.  Neither 
subsequent  purchasers  of  the  stock, 
nor  those  who  become  stockholders 
after  the  notes  are  paid,  nor  stock- 
holders who  consent  to  the  arrange- 


ment, can  complain  of  it.  Schilling, 
etc.  Co.  V.  Schneider,  110  Mo.  83 
(1893). 

Where  about  one-half  of  the  capi- 
tal stock  is  issued  as  full-paid  stock 
for  property,  the  real  value  of  which 
is  one-quarter  of  the  par  value  of  the 
stock,  and  then  subsequently  the  re- 
maining stock  is  sold  for  cash  at  one- 
quarter  of  its  par  value,  as  between 
the  stockholders  and  the  corporation, 
the  remaining  seventy-five  cents  on 
the  dollar  cannot  be  collected  from 
the  parties  to  whom  the  stock  was 
issued  for  cash,  it  having  been  agreed 
at  the  time  of  the  issue  that  the  stock 
should  be  full-paid  and  non-assess- 
able. Green  v.  Abietine,  etc.  Co.,  96 
Cal.  333  (1893). 

1  The  case  of  Clarke  w  Lincoln  Lum- 
ber Co.,  59  Wis.  655  (1884),  holds  that 
a  participating  subscriber  cannot 
withdraw  and  recover  back  sums  al- 
ready paid.  See  also  GofE  v.  Hawk- 
eye,  etc.  Co.,  63  Iowa,  691  (1883). 
Knowlton  v.  Congress,  etc.  Spring 
Co.,  57  N.  Y.  518,  537  (1874),  holds  the 
same,  the  court  saying:  "Such  par- 
ties are  left  in  the  position  they  have 
placed  themselves."  The  latter  case 
was  decided  otherwise  in  the  federal 
courts  (Knowlton  v.  Congress,  etc. 
Spring  Co.,  14  Blatchf.  364  (1877>;  S.  C, 
14  Fed.  Cas.  797,  and  Spring-  Co.  v. 
Knowlton,  103  U.  S.  49, 1880),  it  being 
there  held  that  a  recovery  might  be 
had  where  others  are  repaid.  A  per- 
son to  whom  stock  is  issued  for  cash 
at  a  discoimt  may  sue  to  have  his 
subscription  canceled.  Re  Zoedone 
Co.,  60  L.  T.  Eep.  383  (1889). 

Mandamus  will  not  issue  to  com- 
pel the  issue  of  stock  at  a  discoimt, 
in  perf  oi-mance  of  a  resolution  by  the 
stockholders  that  such  issue  shall  be 
made.  Equity  will  not  aid  the  fraud, 
!9 


§40.] 


'wateeed"  stock 


[cH.  in. 


among  themselves,  the  courts  will  not  aid  one  as  against  the 
others.^ 

§  40.  Transferees  of  participating  stocMolders  cannot  com- 
plain.— Not  only  the  participating  and  acquiescing  stockhold- 
ers, but  also  their  transferees,  are  bound  by  the  participation 
or  acquiescence.  The  transferee  cannot  claim  to  have  greater 
rights  than  his  transferrer,  as  regards  a  general  remedy  invali- 
dating the  whole  transaction.  He  cannot  bring  suit  in  behalf 
of  the  corporation  and  other  stockholders  against  the  party  or 
parties  participating  in  the  issue,  inasmuch  as  his  own  title  is 
tainted  with  the  same  fraud.^    ISTor  can  he  bring  an  action 


State   V.  Timken,    48   N.  J.    L.    87 
(1886). 

1  Tobey  v.  Robinson,  99  IlL  223  (1881). 
Although,  a  stockholder  has  trans- 
ferred certam  stock  to  the  president 
to  be  used  to  bribe  governmental 
officials  in  obtaining  a  renewal  of 
governmental  contracts  with  the  cor- 
poration, yet  the  stockholder  may  re- 
cover back  the  stock,  it  not  having 
been  used  for  that  purpose.  Mul- 
vane  v.  O'Brien,  49  Pac.  Rep.  607 
(Kan.,  1897).  The  courts  wiU  not  aid 
a  stockholder  as  against  directors' 
breaches  of  trust,  where  the  business 
is  illegal  and  the  stock  fictitious  and 
"watered."  LeWarne  u  Meyer,  38 
Fed.  Rep.  191  (1889).  Where  an  op- 
tion to  buy  mining  lands  is  sold  to  a 
Missouri  corporation  for  $1,000,000  of 
stock,  the  promoters  paying  practi- 
cally nothing,  the  act  is  illegal  under 
the  Kansas  constitution,  and  a  suit  by 
one  of  them  to  obtain  his  sha,re  of 
the  stock  will  fail  Garrett  v.  Kan- 
sas, etc.  Min.  Co.,  113  Mo.  330  (1893). 
Where  "watered"  stock  is  issued  to 
directors  and  then  by  common  con- 
sent an  assessment  is  levied  on  such 
stock,  an  agreement  of  one  of  them 
to  cancel  his  stock  is  binding  on  him 
and  his  transferees  who  took  with 
knowledge.  Hill  v.  Atoka,  etc.  Min. 
Co.,  134  Mo.  153  (1894). 

2  See  §§  730,  735,  infra;  Higgins  v. 
Lansingh,  40  N.  E.  Rep.  362  (HI.,  1895); 
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Parsons  v.  Hayes,  14  Abb.  N.  Cas.  419 
(N.  Y.  Super.  Ct,  1883);  Nott  v.  Clews, 
14  Abb.  N.  Cas.  (N.  Y.)  437  (1883); 
Ffooks  V.  Southwestern  R'y,  1  Sm.  & 
G.  143  (1853) ;  JRe  British,  etc.  Box  Co., 
L.  R.  17  Ch.  D.  467  (1881),  holding  that 
new  stock  also  is  bound;  Flagler,  etc. 
Co.  V.  Flagler,  19  Fed.  Rep.  468  (1884); 
Be  Syracuse,  etc.  R  R.,  91  N.  Y.  1 
(1883);  Kent  v.  Quicksilver  Min.  Co., 
78  N.  Y.  159,  188  (1879);  CaUanan  v. 
Windsor,  78  Iowa,  193  (1889);  Venner 
V.  Atchison,  etc.  R.  R,  38  Fed.  Rep. 
581, 591  (1886).  A  bona  fide  purchaser 
of  tainted  stock  stands  in  no  better 
position  than  his  transferrer.  Drake 
V.  New  York,  etc.  Co.,  26  N.  Y.  App. 
Div.  499  (1898) ;  Miller  v.  University, 
etc.  Co.,  N.  Y.  L.  J.,  Nov.  13, 1894.  Even 
though  a  party  acquires  aU  the 
stock  of  a  corporation  amounting  to 
$1,500,000,  and  then  through  dummy 
directors  issues  |3,500,000  additional 
stock  and  $4,000,000  of  mortgage 
bonds  to  himself,  and  then  proceeds 
to  sell  the  stock  and  bonds  to  the 
pubUo,  yet  a  person  who  purchases 
some  of  the  stock  cannot  file  a  bUl  iu 
equity  against  the  corporation  to  set 
aside  the  transaction  and  to  ascer- 
tain what  part  of  his  stock  is  legal. 
His  remedy  is  at  law  for  damages,  or 
he  may  repudiate  and  recover  back 
his  money.  "  It  is  elementary  that 
the  court  is  possessed  of  no  power  to 
make  a  new  contract  between  par- 
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against  the  corporation.'  But  the  transferee  is  by  no  means 
without  a  remedy.  He  may  bring  an  action  for  damages  against 
those  who,  knowing  the  facts,  induced  him  to  purchase,  or  those 
who  made  it  possible  for  the  fraud  to  be  practiced,  or  who 
actually  assisted  in  perpetrating  the  fraud  upon  him.* 


ties  entirely  distinct  and  different 
from  the  contract  tliat  they  have  en- 
tered into."  Church  v.  Citizens' 
Street  E.  R.,  78  Fed.  Bep.  536  (1897). 
The  purchaser  of  stock  which  was 
issued  to  directors  cannot  complain 
that  the  directors  were  guilty  of 
fraud  in  the  issue.  Barr  v.  New  York, 
etc.  R.  R.,  125  N.  Y.  363  (1891).  See, 
also,  Langdon  v.  Fogg,  18  Fed.  Rep. 
5  (1883).  Contra,  Parsons  v.  Joseph, 
93  Ala.  403  (1891).  In  Foster  v.  Sey- 
mour, 33  Fed.  Rep,  65  (1885),  an  issue 
of  stock  for  property  at  an  over- 
valuation is  distinctly  held  to  be  no 
fraud  upon  the  corporation,  nor  upon 
the  stockholders,  all  of  whom  partici- 
pated. "A  purchaser  of  the  stock 
would  not  be  injured  by  the  trans- 
action unless  he  paid  more  for  it  than 
it  was  worth;  and  every  purchaser 
would  stand  upon  the  particular  cir- 
cumstanqes  of  his  purchase."  A  suit 
against  the  guilty  parties,  who  were 
the  directors,  to  compel  them  to  ac- 
count for  a  fraudulent  disposition  of 
corporate  property,  wiU  not  lie.  The 
fraud  is  not  corporate;  it  is  personal 
See  also  §§  705-707.  "As  a  general 
proposition,  the  purchaser  of  stock  in 
a  corporation  is  not  allowed  to  at- 
tack the  acts  and  management  of 
the  company  prior  to  the  acquisition 
of  his  stock."  United  Elect.  Sec.  Co. 
V.  Louisiana  Elect.  Light  Co.,  68  Fed. 
Rep.  673  (1895).  But  in  London 
Trust  Co.  V.  Mackenzie,  68  L.  T.  Rep. 
380  (1893),  the  court  said:  "I  think 
there  is  no  authority  for  the  general 
proposition  that  an  ordinary  trans- 
feree of  shares  in  a  limited  company 
is  affected  by  the  fact  that  his  trans- 
ferrer had  knowledge  which  would 
have  disabled  him  from  suing." 


1  In  Be  Gold  Co.,  L.  R.  11  Ch.  D.  701 
(1879),  the  court  said:  "It  was  not  a 
vsTong  done  by  the  company  or  to  the 
company."  In  Re  Ambrose  Lake, 
etc.  Min.  Co.,  L.  R.  14  Ch.  D.  390,  397 
(1880),- the  court  says:  "There  would 
be  no  liability  on  the  part  of  the  com- 
pany as  such." 

2  The  leading  case  on  this  principle 
of  law  is  Cross  v.  Sackett,  6  Abb.  Pr. 
347  (1858),  argued  by  eminent  coun- 
sel and  decided  by  learned  judges. 
A  bona  fide  purchaser  in  open  market, 
from  an  innocent  holder  of  stock  is- 
sued as  paid  up  for  property  taken  at 
an  overvaluation,  sued  a  director, 
being  also  an  original  stockholder,  for 
damages.  The  court  in  its  decision 
said:  "When  a  party  projects  and 
publicly  promulgates  the  scheme  of 
a  joint-stock  company;  when  he 
causes  the  usual  books  to  be  opened, 
and  allows  or  causes  the  inscription 
of  a  person  as  an  owner  of  an  inter- 
est to  a  definite  amount  and  value 
therein,  which  is  false  within  his  own 
knowledge;  when  he  embodies  such 
false  statements  in  a  certificate  of 
this  right  directly  issued  and  of  the 
same  effect  as  if  signed  by  himself; 
when  he  accompanies  that  certificate 
by  a  written  power  authorizing  a 
transfer  at  large-  by  the  party  to 
whom  he  has  given  the  certificate; 
when  that  representation  induces 
an  innocent  person  to  advance  his 
money, — the  defendant's  own  indi- 
vidual act  has  created  the  privity  of 
contract,  .  .  .  and  he  must  be  held 
responsible  to  any  one  who  has  been 
deceived."    See  also  note  1,  p.  683. 

The  plaintiff  must  prove  that  a  rep- 
resentation was  made  tliat  the  stock 
was   paid  up,  and   that    he   relied 
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The  transferee  has  other  remedies.  If  the  transfer  to  him 
was  from  one  of  the  participants,  he  may  rescind  the  transfer 
and  recover  back  the  price  paid  by  him;'  or,  if  the  contract 
of  purchase  is  not  yet  completed,  he  may  refuse  to  take  the 
stock.^ 

§  41.  Stockholders  dissenting  at  the  time  of  the  issue  may 
complain. —  Stockholders,  being  such  when  an  issue  of  paid-up 
stock  is  improperly  made,  and  not  assenting  to  or  acquiescing 
in  it,  niay  bring  suit  in  a  court  of  equity  to  annul  and  set  aside 
the  whole  transaction.'    It  has  been  held  that  the  issue  may  be 


thereon,  and  that  the  representation 
was  false  and  fraudulent.  McAleer 
V.  MoMurray,  58  Pa.  St.  126(1868); 
Priest  V.  WHte,  89  Mo.  609  (1886). 

The  court,  in  In  re  Ambrose  Lake, 
etc.  Co.,  L.  B.  14  Ch.  D.  390,  397  (1880), 
said  that  the  transferee  has  a  remedy 
against  the  person  who,  in  any  way, 
made  the  misrepresentations  to  him. 
Be  Gold  Cp.,  L.  E.  11  Ch.  D.  701,  713, 
714  (1879),  is  to  the  same  effect.  In 
Barnes  v.  Brown,  80  N.  Y.  537  (1880), 
the  plaintiff,  being  under  contract  to 
receive  paid-up  stock  from  defend- 
ants, received  such,  and  afterwards 
discovered  that  its  par  value  had  not 
been  paid  in  to  the  corporation.  The 
court  held  that  he  could  recover  dam- 
ages from  the  defendant  for  the 
fraud. 

Where  after  incorporation  and  be- 
fore a  business  is  turned  over  the 
owner  of  the  business  gets  money 
of  an  incorporator  and  delivers  a  cer- 
tificate of  full-paid  stock  in  payment, 
although  the  stock  has  never  been 
paid  up,  the  former  is  not  a  debtor  to 
the  latter,  although  the  business  is 
never  turned  over  to  the  company. 
Se  Frye,  75  Hum,  403  (1894). 

iFosdick  V.  Stm-ges,  1  Biss.  255 
(1858);  a  C,  9  Fed.  Cas.  501.  In  this 
case  the  certificate  was  brought  into 
court  to  be  disposed  of  as  the  court 
should  direct.    See  also  §  350  infra. 

2Sturges  V.  Stetson,  1  Biss.  346,  253 
(1858);  S.  C,  33  Fed.  Cas.  311, 314,  the 


court  holding  that  an  action  for  the 
price  of  such  stock  is  in  the  nature 
of  a  bill  in  equity  for  the  specific  per- 
formance of  a  contract,  and  the  de- 
fendant may  defeat  it  by  avoiding 
the  contract  altogether,  although  the 
certificates  have  been  transferred  to 
him.  To  same  effect,  Coolidge  v. 
Goddard,  77  Me.  579  (1885). 

3  In  Fisk  V.  Chicago,  etc.  E.  E.,  53 
Barb.  513  (1868),  the  court  enjoined 
any  transfer  of  the  stock,  and  ap- 
pointed a  receiver  to  receive  what 
the  corporation  had  i-ealized  from  the 
stock,  and  to  use  the  funds  in  retir- 
ing the  stock  and  paying  damages 
caused  thereby.  In  Sturges  v.  Stet- 
son, 1  Biss.  246,254  (1858);  S.  C,  23 
Fed.  Cas.  311,  314,  and  Fosdick  v. 
Sturges,  1  Biss.  255,  259  (1858);  S.  C, 
9  Fed.  Cas.  501, 503,  the  court  in  dicta 
said  that  the  issue  could  be  with- 
drawn, leaving  with  the  guilty  par- 
ties so  much  stock  as  the  money  paid 
by  them  would  equal  the  par  value  of. 
Where  the  statute  authorizing  con- 
solidation specifies  that  the  consoli- 
dated capital  stock  shall  not  be  more 
than  the  "  fair  aggregate  value  "  of 
the  property,  a  stockholder  ijiay  en- 
join a  consolidation  whose  capital 
stock  is  far  in  excess  of  a  fair  value 
of  the  property.  Langan  v.  Franck- 
lyn,  30  N.  Y.  Supp.  404  (1892). 

Stockholders  may  restrain  the  issue 
of  deferred  "  bonds,"  i.  e.,  irredeem- 
able bonds  entitling  the  holder  to  in- 
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canceled.'  The  dissenting  stocMiolders'  rights  and  remedies 
herein,  in  their  scope  and  details,  are  similar  to  the  rights  and 
remedies  of  stockholders  in  other  cases  of  uli/ra  vires  acts  or 
fraud  to  the  injury  of  the  corporation  —  a  subject  fully  treated 
in  the  fourth  part  of  this  work.^  A  suit  to  determine  what 
stock  is  watered  stock  and  also  to  set  aside  transactions  by 
which  the  corporate  property  has  been  misapplied  is  multi- 
farious.' Laches  is  a  bar  to  a  dissenting  stockholder's  suit.* 
A  dissenting  stockholder  cannot  obtain  a  dissolution  of  the 


terest  after  a  certain  dividend  is  paid 
to  the  stockholders,  it  being  naerely 
a  scheme  to  issue  stock  below  par. 
Taylor  v.  Philadelphia,  etc.  E.  E.,  7 
Fed.  Eep.  386  (1881).  Compare  §  763, 
infra. 

1  Campbell  v.  Morgan,  4  Bradw. 
<I11.)  100  (1879);  Gilman,  etc.  E.  E.  v. 
Kelly,  77  111.  436  (1875). 

A  dissenting  stockholder  may  cause 
an  issue  of  stockto  be  canceled  where 
it  was  issued  for  land  at  five  times 
its  real  value,  and  then  the  capital 
stock  was  doubled  and  the  increase 
issued  for  nothing.  Parsons  v.  Joseph, 
93  Ala.  403  (1891). 

A  dissenting  stockholder  may  cause 
to  be  canceled  certaia  stock  which 
was  issued  without  consideration  to 
a  construction  company  in  which  the 
directors  are  interested.  Gibnan,  etc. 
E.  E.  V.  KeUy,  77  lU.  436  (1875). 

Where  the  president,  in  order  to 
get  control  of  the  corporation,  causes 
a  meeting  of  the  board  of  directors 
to  vote  stock  in  payment  for  services 
and  property  whose  value  is  much 
less  than  the  par  value  of  the  stock, 
the  stock  being  voted  to  outside  par- 
ties, but  thereafter  secretly  trans- 
ferred to  the  president,  a  stockholder 
may  compel  him  to  return  the  stock 
to  the  corporation  for  cancellation. 
Such  an  issue  is  also  illegal  by  the 
statutory  law  of  the  state.  Perry  v. 
Tuskaloosa,  etc.  Co.,  93  Ala.  364  (1891). 

The  issue  of  new  stock  by  the  cor- 
poration cannot  be  enjoined  where 


neither  the  corporation  nor  any  of  its 
directors  are  parties  to  the  action. 
AVhite  V.  "Wood,  139  N.  Y.  537  (1893). 

2  They  cannot  have  the  corporation 
wound  up  therefor.  Re  Gold  Co., 
L.  E.  11  Ch.  D.  701  (1879);  Morrison 
V.  Globe  Panorama  Co.,  88  Fed.  Eep. 
817  (1886);  Re  Mashonaland  Pioneers, 
L.  E.  1  Ch.  731  (1893).  See  also  oh.  XL, 
infra. 

3  Church  V.  Citizens'  Stteet  E.  E., 
78  Fed.  Eep.  536  (1897). 

*  Where  the  directors  seU  unissued 
stock  at  a  discount  to  a  party  who 
resells  part  of  it  to  a  director,  other 
stockholders  cannot,  ten  yeai's  after- 
wards, hold  him  liable.  Keeney  v. 
Converse,  99  Mich.  816  (1894). 

Where  a  worthless  equity  of  re- 
demption in  land  is  turned  in  for 
stock  and  then  the  stock  is  pledged 
with  the  mortgagee  of  the  land,  and 
then  "  scrip  "  is  taken  from  the  cor- 
poration by  the  parties  pledging  the 
stock,  this  scrip  reciting  that  it  re]> 
resented  the  equity  of  the  right  to 
the  certificates  of  stock  when  the 
mortgage  was  paid  off,  such  scrip  is 
valid  and  may  be  sold,  even  though 
it  was  issued  without  consideration, 
it  having  been  treated  as  valid  for 
twenty  years.  Higgins  v.  Lansingh, 
154  lU.  301  (1895). 

Laches  on  the  part  of  the  dissent- 
ing stockholder  wiU  bar  his  remedy. 
Taylor  v.  South,  etc.  E.  E.,  13  Fed. 
Eep.  153  (1883). 

Thirty  years'  delay  on  the  part  of 
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company  on  the  groimd  tliat  stock  has  been  issued  at  a  dis- 
count for  cash.' 

§  42.  Corporate  creditors  as  complainants  wTxere  the  issue 
is  for  money. — According  to  well-established  rules  of  law  in 
America,  corporate  creditors  may  object  to  certain  transactions,, 
which,  as  between  the  corporation  and  its  stockholders  and 
third  persons,  may  be  valid  and  binding.  This  right  of  corpo- 
rate creditors  is  an  essentially  American  doctrine.  It  is  based 
on  the  contract,  express  or  implied,  that  a  subscription  for  or 
taking  of  stock  creates  an  obligation  to  pay  for  the  same  at  par, 
except  as  to  parties  who  have  expressly  or  impliedly  waived 
this  obligation.  Where  stock  is  issued  for  property  the  above 
principle  of  law  does  not  afford  much  protection  to  corporate 
creditors,  inasmuch  as  the  prevailing  rule  is  that  even  though  the 
property  is  overvalued  and  fraudulently  overvalued,  yet  that 
rescission  is  the  only  rule,  the  stock  being  returned  and  can- 
celed and  the  property  returned  to  the  vendor.^  "Where,  how- 
ever, the  issue  of  stock  was  for  cash,  under  an  agreement  that 
only  part  of  the  par  value  need  be  paid,  corporate  creditors- 
may  compel  the  persons  receiving  the  stock  to  pay  the  unpaid 
full  par  value.' 

a    dissenting   stockholder   is   fataL  -when  their  rights  intervene  and  their 

Foster  v:  Belcher's,  etc.  Co.,  118  Mo.  claims  are  to  be  satisfied,  the  stock- 

238  (1893).    See  also  ch.  XLTV,  infra,  holders  can  be  required  to  pay  their 

1  Re  Pioneers',  etc.  Syndicate,  68  L.  stock  in  full"  TJpton  v.  Tribilcock, 
T.  Rep.  163  (1893).  91  U.  S.  45  (1875),  is  the  first  of  a 

2  See  §  46,  infra.  series  of  cases  growing  out  of  the 

3  The  leading  case  on  this  point  is  failure  of  the  Great  Western  Insur- 
Sagory  v.  Dubois,  3  Sandf .  Ch.  466,  ance  Company  of  Illinois.  The  other 
499  (1846),  where  the  court  said:  cases  are  Sanger  v.  Upton,  91  U.  S. 
"  The  defendant  being  Uable  by  force  56  (1875) ;  Webster  v.  Upton,  91  U.  S. 
of  his  subscription  for  the  stock,  the  65  (1875) ;  Chubb  v.  Upton,  95  U.  S. 
resolution  of  the  directors  .  .  .  not  665  (1877) ;  Pullman  v.  Upton,  96  U.  S. 
to  make  any  further  calls  upon  the  328  (1877) ;  Hawley  v.  Upton,  103  U. 
shares  was  unavailing  to  discharge  S.  314  (1880) ;  Upton  v.  Bumham,  3 
his  obligation  in  respect  of  the  asso-  Biss.  431  (1873);  S.  C,  8  Biss.  520; 
elation  and  its  creditors."  In  SooviU  S.  C,  28  Fed.  Cas.  831,  and  Upton  v. 
V.  Thayer,  105  U.  S.  143  (1881),  the  Hansbrough,  3  Biss.  417  (1873);  S.  C, 
court  said  that  a  contract  whereby  38  Fed.  Cas.  839;  Great  Western  Tel. 
stockholders  are  to  pay  but  part  of  Co.  v.  Gray,  133  lU.  630  (1887).  This 
the  par  value  of  their  stock  to  the  series  of  cases  established  for  the 
corporation,  "though  binding  on  the  federal  coinrts  the  mle  given  above, 
company,  is  a  fraud  in  law  on  its  A  stockholder  may  file  a  bill  in 
ci'editors,  which  they  can  set  aside;  equity  to  review  an  assessment  ol> 
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A  resolution  by  a  corporation  that  upon  the  stockholders 
paying  in  a  portion  of  the  par  value  of  the  stock  the  capital 
shaU  be  deemed  to  be  fully  paid  is  wholly  ineffectual  as  against 
the  creditors  of  the  company.^    A  representation  of  the  corpo- 


tained  by  a  receiver  of  an  insolvent 
corporatipn  -where  the  claim  upon 
which  the  receivership  is  based  and 
aU  the  proceedings  subsequent  there- 
to are  permeated  with  fraud.  Far- 
weU  V.  Great  West.  Tel.  Co.,  161  LI 
523  (1896),  reviewing  in  full  the 
twenty  years  Utigation  growing  out 
of  the  insolvency  of  the  Great  West- 
ern Telegraph  Company.  Flinn  v. 
Bagley,  7  Fed.  Eep.  785  (1881),  gives 
a  f uU  review  of  the  American  and 
English  doctrine  herein.  See  also 
Be  Glen  Iron  Works,  17  Fed.  Eep.  334 
(1883);  Union,  etc.  Ins.  Co.  v.  Frear 
Stone  Mfg.  Co.,  97  111.  587  (1881); 
Hickling  u  Wilson,  104  lU.  54  (1883); 
Northrop  v.  BushneU,  38  Conn.  498 
(1871);  Eyerman  v.  Krieckhaus,  7  Mo. 
App.  455  (1879);  Skrainka  v.  Allen,  7 
Mo.  App.  434  (1879);  Piokeriag  v.  Tem- 
pleton,  2  Mo.  App.  434  (1876);  Christ- 
ensen  v.  Eno,  31  Weekly  Dig.  203 
(1885);  Mann  v.  Cooke,  20  Conn.  178 
(1850);  Myers  v.  Seeley,  10  NatL  Bank 
Eeg.  411  (1874);  S.  C,  17  Fed.  Cas. 
1118.  Although  the  statutes  author- 
ize the  directors  to  dispose  of  the 
capital  stock  at  any  time  remaining 
unpaid  in  such  maimer  as  the  by- 
laws may  prescribe,  yet  this  does  not 
authorize  the  issue  of  stock  for  cash 
at  less  than  par.  Mathis  v.  Pridham, 
1  Tex.  Civ.  App.  58  (1893). 

Where  the  directors  of  an  insur- 
ance cpmpany  issue  to  themselves  aU 
the  stock  at  one-third  of  its  par  value, 
and  upon  an  increase  of  the  capital 
vote  to  themselves,  for  services  in 
selling  the  increase,  one  share  for 
every  two  shares  sold,  they  are  liable 
upon  corporate  insolvency  for  the 
unpaid  par  value  of  the  first  issue, 
and  the  par  value  of  the  stock  re- 


ceived as  compensation.  Their  trans- 
feree with  notice  was  held  liable. 
Freeman  v.  Stine,  15  Phila.  87  (1881). 

1 "  It  is  the  settled  doctrine  of  tliis 
court  that  the  trust  arising  in  favor 
of  creditors  by  subscriptions  to  the 
stock  of  a  corporation  cannot  be  de- 
feated by  a  simulated  payment  of 
such  subscription,  nor  by  any  de- 
vice short  of  an  actual  payment  in 
good  faith.  And  while  any  settle- 
ment or  satisfaction  of  such  sub- 
scription may  be  good  as  between 
the  corporation  and  the  stockholders, 
it  is  unavailing  as  against  the  claims 
of  the  creditors.  Nothing  that  was 
said  in  the  recent  cases  of  Clark  v. 
Bever,  139  U.  S.  96  (1891);  Fogg  v. 
Blair,  139  U.  S.  118  (1891);  or  Handley 
V.  Stutz,  139  U.  S.  417  (1891),  was  in- 
tended to  overrule  or  qualify  in  any 
way  the  wholesome  principle  adopted 
by  this  court  in  the  earlier  cases,  es- 
pecially as  applied  to  the  original 
subscribers  to  stock.  The  later  cases 
were  only  intended  to  draw  a  line 
beyond  which  the  court  was  unwill- 
ing to  go  in  aflSxing  a  liability  upon 
those  who  had  purchased  stock  of 
the  corporation,  or  had  taken  it  in 
good  faith  in  satisfaction  of  their  de- 
mands." Camden  v.  Stuart,  144  U.  S. 
104  (1892);  Mathis  v.  Pridham,  1  Tex. 
Civ.  App.  58  (1892);  Libby  v.  Mt. 
Monadnock,  etc.  Co.,  32  Atl.  Eep.  773 
(N.  H.,  1894);  Nenny  v.  WaddiU,  6 
Tex.  Civ.  App.  244  (1894). 

Persons  taking  stock  from  the  cor- 
poration for  cash  at  forty  cents  on 
the  dollar  caimot  avoid  liability  to 
corporate  creditors  for  the  remain- 
ing sixty  cents  by  setting  up  that 
unknown  to  them  the  stock  had  pre- 
viously been  issued  to  a  contractor 
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rate  agents  to  the  person  receiving  the  stock,  that  full  payment 
will  not  be  required,  is  immaterial,  and  constitutes  no  defense.' 
In  order  to  enforce  a  liability  where  stock  is  issued  as  fuU- 
-paid  stock  for  cash  at  less  than  the  par  value,  it  is  not  neces- 
sary to  prove  that  fraud  entered  into  the  transaction,  since 
there  is  no  possibility  of  mistaken  judgment  as  to  the  value  of 
the  thing  received  in  payment.^  Stock,  however,  which  is  pur- 
chased by  the  corporation,  after  its  original  issue,  may  be  sold 
by  the  corporation  at  a  discount.  The  corporation  may  then  sell 
the  same  as  an  individual  stockholder.' 


for  wort  to  be  done,  and  that  he  ap- 
pointed the  corporation  his  agent  to 
sell  the  stock  at  forty  cents  on  the 
•dollar.  The  subscription  to  the  stock 
was  an  original  subscription  and 
bound  them.  Bates  v.  Great  West- 
em  TeL  Co.,  134  111  536  (1890). 

Where  property  is  sold  to  the  com- 
pany for  stock  and  cash,  the  cash 
may  be  credited  on  other  subscrii>- 
"tions.  Re  Jones,  etc.  Co.,  L.  R.  41 
Ch.  D.  159  (1889). 

Where  stock  is  issued  for  cash  at 
fifty  cents  on  the  dollar  by  a  corpo- 
ration, corporate  creditors  may  com- 
pel the  stockholders  to  pay  the  re- 
maining fifty  cents.  Guerney  v. 
Moore,  131  Mo.  650  (1895);  Barron  v. 
Burrill,  86  Me.  66  (1893). 

1  Upton  V.  Tribilcock,  91  U.  S.  45 
(1875);  Ogilyie  v.  Knox  Ins.  Co.,  23 
How.  380  (1859). 

2Flinn  v.  Bagley,  7  Fed.  Eep.  785 
(1881). 

It  has  been  held  that  the  custom 
of  the  country  will  exempt  stock- 
holders from  liability  on  stock  issued 
as  paid  up  when  it  was  not  paid  up. 
Such  a  decision,  however,  is  incon-' 
sistent  with  the  great  weight  of  au- 
thority, and  must  be  considered  poor 
law. 

Re  South  Moimtain,  etc.  Co.,  7 
Sawyer,  80  (1881);  S.  C,  5  Fed.  Eep. 
403.  In  this  case  it  is  stated  that 
corporate  creditors  were  protected 


"by  the  personal  liability  of  each 
shareholder  for  his  pro  rata  share  of 
the  indebtedness  of  the  corporation." 
See  comments  on  this  case,  supra,  §  30. 
The  English  rule  is  now  the  same  as 
the  American.    See  §  34,  supra. 

'  Otter  V.  Brevoort  Petroleum  Co., 
50  Barb.  247  (1867);  Eamwell's  Case, 
50  L.  J.  (Ch.)  837  (1881),  where  the 
stock  came  to  the  corporation  by 
forfeiture.  See  also  §  39,  sitprtt.  In 
many  cases  stock  is  issued  to  a  pat- 
entee for  his  patent,  and  he  then  do- 
nates and  turns  back  to  the  corpora- 
tion a  part  of  this  stock  to  be  sold  at 
a  reduced  price  for  the  benefit  of  the 
corporate  treasury.  Lake  Superior 
Iron  Co.  V.  Drexel,  90  N.  Y.  87  (1883). 
This  transaction  is  legal;  and  it  is  not 
at  all  necessary  that  the  stock  so  do- 
nated be  placed  in  the  names  of  trust- 
ees for  the  benefit  of  the  corporation. 
It  may  be  transferred  to  the  corpora- 
tion direct.  In  Stribbling  v.  Bank  of 
the  Valley,  5  Rand.  (Va.)  133  (1827), 
where  the  bank  took  a  note  for  its 
own  stock  at  a  price  in  excess  of  the 
market  value  of  the  stock,  the  court 
held'the  note  to  be  usurious. 

It  is  a  question  for  the  jury  whether 
fraud  exists  in  sale  of  stock,  repre- 
sented to  be  paid  up,  when  part  of 
the  payments  had  been  by  dividends 
from  the  corporation.  Kryger  v.  An- 
drews, 65  Mich.  405  (1887). 

But  where  the  corporation  has  an 
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The  amount  collected  must  be  to  the  extent  and  for  the  pur- 
pose of  paying  corporate  creditors'  claims  only.^  A  resolu- 
tion discharging  stockholders  from  all  liability  on  stock  after 
thirty  per  cent,  of  the  par  value  has  been  paid,  and  then  suffer- 
ing a  forfeiture  of  the  stock,  is  void  so  far  as  corporate  credit- 
ors are  concerned.^ 

It  is  legal  for  the  company  to  pay  a  cash  commission  to  a 
person  who  procures  subscriptions,  even  though  that  commis- 
sion is  deducted  from  the  subscription  price.' 

"Where  one  company  seUs  property  to  another  company  the 
consideration  may  be  stock  of  the  latter  company  and  also  a 


accumulated  profit,  and  that  profit  is 
by  agreement  with,  the  stockholders 
applied  to  unpaid  subscriptions,  such 
stock  is  then  paid  up.  Kenton,  etc. 
Co.  V.  McAlpio,  5  Fed.  Rep.  737  (1880). 

Where  the  capital  stock  is  reduced, 
and  subscribers  cancel  unpaid  sub- 
scriptions and  take  paid-up  stock  to 
the  extent  of  their  payments  on  the 
■old  stock,  old  corporate  creditors  may 
hold  them  liable  on  the  former.  lie 
State  Ins.  Co.,  14  Fed.  Rep.  38  (1882). 

The  presumption  is  that  a  corpo- 
rate creditor  did  not  know  and  ac- 
quiesce in  the  issue  of  "watered" 
stock.  Stutz  V.  Handley,  41  Fed.  Rep. 
531  (1890) ;  reversed  on  other  grounds, 
139  U.  S.  417. 

As  affecting  corporate  creditors 
herein,  the  statute  of  limitations  does 
not  commence  to  run  until  judgment 
is  recovered  by  the  corporate  credit- 
ors against  the  corporation.  Christen- 
■sen  V.  Quintard,  36  Hun,  334  (1885). 

For  other  cases  on  the  right  of  cor- 
porate creditors  to  sue,  see  §  735,  infra. 

1  ScoviU  V.  Thayer,  105,  U.  S.  143, 
155  (1881). 

2  Slee  V,  Bloom,  19  Johns.  456  (1833). 
sin   Metropolitan,    etc.  Assoc,    v. 

Scrimgeour,  73  L.  T.  Rep.  137  (1895), 
a  commission  of  five  shillings  per 
share  on  preferred  stock  and  sixpence 
per  share  on  common  stock  paid  to 
brokers  was  held  to  be  legal  although 


the  practical  result  was  the  issue  of 
stock  below  par. 

A  corporation  may  agree  to  give 
$5,000  of  stock  to  one  who  wiU  bor- 
row $15,000  for  it.  Arapahoe,  etc.  Co. 
V.  Stevens,  13  Colo.  534  (1889). 

A  commission  of  fifteen  per  cent, 
may  be  paid  by  the  company  to  those 
who  agree  to  take  all  the  stock  not 
subscribed  for  by  the  public.  lie  Li- 
censed Victuallers',  etc.  Assoc,  L.  R. 
42  Ch.  D.  1  (1889). 

Stock  for  $59,800  issued  to  a  person 
as  a  commission  for  selling  |85,00D  of 
bonds  does  not  necessarily  render  him 
liable,  there  being  no  subscription  by 
him.  Unless  fraudulent  overvalua- 
tion is  proven  he  is  not  liable,  and 
even  if  liable  is  liable  only  for  the 
market  value  of  the  stock.  Jones  v. 
Whitworth,  94  Tenn.  603  (1895). 

In  McNulta  v.  Corn  Belt  Bank,  164 
ni.  437  (1897),  the  president  sued  to 
recover  a  two  and  a  half  per  cent, 
commission  which  had  been  voted  by 
the  directors  to  him  on  unissued  stock 
for  services.  The  suit  failed  on  sev- 
eral grounds  of  illegality,  particularly 
that  his  vote  was  necessary  to  carry 
the  same.  A  ratification  by  the  same 
directors  as  stockholders  does  not  cm'e 
the  defect. 

A  company  may  be  liable  for  a 
commission  which  it  agrees  to  pay 
for  the  sale  of  its  stock.  Mason  v. 
Morin,  43  S.  W.  Rep.  88  (Ky.,  1897). 
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right  on  the  part  of  stockholders  in  the  former  company  to  sub- 
scribe for  stock  in  the  latter  company  below  par.'  Where  stock 
is  given  by  the  company  gratuitously  as  a  "bonus"  to  per- 
sons who  are  induced  thereby  to  purchase  the  bonds  of  the 
company,  it  has  been  held  that  such  persons  are  liable  to  cor- 
porate creditors  for  the  par  value  of  such  stock.^ 

But  in  ISTew  York  a  different  rule  prevails  and  the  stock- 
holder is  not  liable.' 


1  Re  Common  Petroleum  Eng.  Co., 
[1895]  2  Ch.  759. 

2  A  "  bonus"  of  paid-up  stock  to  a 
director  who  loans  money  to  the  com- 
pany and  takes  its  notes  and  bonds 
as  collateral  is  not  legal,  the  issue  of 
the  stock  being  the  original  issue. 
I'he  court,  in  a  dictum,  stated  that 
the  director  was  liable  for  the  full 
par  value  of  the  stock.  Eichardson 
V.  Green,  133  U.  S.  80  (1890).. 

Persons  purchasing  bonds  from  a 
company  and  taking  stock  as  a 
"bonus,"  the  stock  being  unissued 
until  that  time,  are  liable  for  the  par 
value  of  the  stock.  Stutz  v.  Handley, 
41  Fed.  Eep.  531  (1890),  reversed  on 
other  grounds,  Handley  v.  Stutz,  189 
U.  S.  417  (1891) ;  Haldeman  u  AinsUe, 
83  Ky.  895  (1884). 

Where  the  stockholders  increase 
the  stock  and  distribute  part  of  it 
among  themselves  as  full-paid  stock, 
but  give  nothing  for  it,  they  may  be 
held  liable  by  corporate  creditors  for 
the  par  value  thereof.  Handley  v. 
Stutz,  139  -U.  S.  417  (1891);  Skrainka 
V.  Allen,  76  Mo.  384  (1882). 

In  Hebberd  v.  Southwestern,  etc. 
Co.,  36  AtL  Rep.  132  (N.  J.,  1896), 
where  bonds  with  a  bonus  of  stock 
had  been  issued,  the  court  held  that 
as  against  the  parties  receiving  the 
bonds  the  liability  on  the  stock  could 
be  offset  against  the  amount  due  on 
the  bonds,  the  company  having  be- 
come insolvent. 

In  a  suit  for  contribution  in  the 
federal  court  by  a  Missouri  stock- 
holder, who  has  been  compelled  by 


the  Missovuri  courts  to  pay  for  stock 
issued  to  binn  as  a  "  bonus,"  the  court 
will  follow  the  Missouri  decision 
rather  than  a  New  York  decision 
holding  that  the  same  "  bonus  "  ci'e- 
ated  no  liability.  AUen  v.  Fairbanks, 
45  Fed.  Eep.  445  (1891). 

Where  for  every  dollar  for  value  of 
bonds  sold  at  par  the  company  gives 
to  the  purchaser  an  equal  amount  of 
stock  as  a  bonus,  the  persons  receiv- 
ing such  stock  are  liable  on  it  in  case 
of  corporate  insolvency.  Se  Rail- 
way, etc.  Pub.  Co.,  68  L.  T.  Eep.  649 
(1893). 

Adistributiongratisof  stock  among 
the  stockholders  has  been  held  to  be 
an  unauthorized  reduction  of  the  cap- 
ital stock,  and  it  will  be  ordered  to 
be  returned.  Holmes  v.  Newcastle, 
etc.  Co.,  45  L.  J.  (Ch.)  883  (1875). 

3  In  New  York  it  is  held  that  un- 
issued shares  of  stock  may  be  issued 
gratuitously  to  stockholders;  also 
bonds  of  the  company;  and  they  are 
not  liable  for  the  par  value  or  any 
part  thereof  to  the  corporation  or  cor- 
porate creditors,  unless  they  agree  to 
pay  therefor  or  the  statute  requu-es 
payment.  A  subscription  is  other- 
wise, since  it  is  a  contract.  Even 
though  the  stockholder  has  sold  such 
stock  and  bonds,  he  is  not  liable  to 
corporate  creditors  for  the  amount 
received  from  the  sale.  He  has  re- 
ceived nothing  from  the  corporation 
except  a  promise  to  pay.  (Skrainka 
V.  Allen,  7  Mo.  App.  434  (1879),  S.  C,  76 
Mo.  384  (1883),  not  followed.)  Chris- 
tensen  v.  Eno,  106  N.  Y.  97  (1887); 


108 


CH.  III.] 


"watebed"  stock. 


[§43. 


Where  a  railroad  corporation  is  in  financial  straits  and  its 
stock  -worth  nothing,  it  is  legal  for  the  corporation  to  settle 
■with  one  of  its  creditors  by  issuing  stock  to  him  at  twenty 
cents  on  the  doUar.  Other  corporate  creditors  cannot  after- 
wards hold  him  liable  for  the  remaining  eighty  cents  on  the 
dollar.!  ^jkJ  it  is  now  established  law  that  an  embarrassed 
corporation  may,  upon  an  increase  of  its  stock,  put  such  stock 
upon  the  market  and  sell  it  for  the  best  price  that  can  be  ob- 
tained, and  that  the  corporation  may  throw  in  as  a  bonus  a 
certain  amount  of  full-paid  stock  to  the  purchaser  of  its  bonds, 
and  there  will  be  no  liability  on  the  stock. 


Christensen  v.  Quintard,  8  N.  Y.  Supp. 
400  (1890).    See  also  §  73,  infra. 

1  Clark  V.  Bever,  139  TJ.  S.  96  (1891). 
After  deoidiag  that  nothing  in  the 
Iowa  statute  forbids  the  issue  of  stock 
below  par,  the  court  says: 

"  If  the  legislature  had  intended 
that  the  acquisition  of  stock  at  less 
than  its  face  value  should  be  con- 
clusive evidence  in  every  case  that 
the  stock,  as  between  creditors  and 
stockholders,  is   'unpaid,'  it  would 


cumstances  above  indicated,  put  its 
stock  upon  the  market  and  sell  it  to 
the  highest  bidder,  is  practically  to 
declare  that  a  corporation  can  never 
increase  its  capital  by  a  sale  of  shares, 
if  the  original  stock  has  fallen  below 
par.  .  .  .  Theliabilityof  a  subscriber 
for  the  par  value  of  increased  stock 
taken  by  him  may  depend  somewhat 
upon  the  circumstances  under  which, 
and  the  purposes  for  which,  such  in- 
crease was  made.    If  it  be  merely 


have  been  easy  to  so  declare,  as  has  .  for  the  purpose  of  adding  to  the  orig- 


been  done  in  some  of  the  states.  If 
such  a  rule  be  demanded  by  consid- 
erations of  public  policy,  the  remedy 
is  with  the  legislative  department  of 
the  government  creating  the  corpo- 
ration. A  rule  so  explicit  and  un- 
bending could  be  enforced  without 
injustice  to  any  one,  for  aU  woiild 
have  notice  from  the  statute  of  the 
will  of  the  legislature." 

A  limitation  on  the  extent  of  this 
case  is  laid  down  in  that  the  stock- 
holders are  liable,  "  unless  it  appears 
that  they  acquired  the  stock  under 
circumstances  that  did  not  give  cred- 
itors and  other  stockholders  just 
ground  for  complaint."  Affirming 
Clark  V.  Bever,  31  Fed.  Rep.  670  (1887). 
To  same  effect.  Morrow  v.  Iron,  etc. 
Co.,  87  Tenn.  363,  376  (1888). 

2Handley  v.  Stutz,  139  U.  S.  417 
{1891).  The  court  said :"  To  say  that 
a  corporation  may  not,  under  the  cir- 


inal  capital  stock  of  the  corporation, 
and  enabling  it  to  do  a  larger  and 
more  profitable  business,  such  sub- 
scriber would  stand  practically  upon 
the  same  basis  as  a  subscriber  to  the 
original  capital.  But  we  think  that 
an  active  corporation  may,  for  the 
purpose  of  paying  its  debts,  and  ob- 
taining money  for  the  successful 
prosecution  of  its  business,  issue  its 
stock  and  dispose  of  it  for  the  best 
price  that  can  be  obtained." 

In  Eiokerson,  etc.  Co.  v.  Farrell,  etc. 
Co.,  75  Fed.  Eep.  554  (1896),  the  court 
held  that  an  issue  of  an  increase  of 
capital  stock  at  fifty  cents  on  the 
dollar  renders  the  holders  liable  to 
subsequent  creditors  for  the  remain- 
ing fifty  cents  on  the  dollar,  even 
though  the  capital  stock  of  the  cor- 
poration, at  the  time  of  the  issue, 
had  become  impaired  and  the  stock 
was  worth  only  fifty  cents  on  the  dol- 


109 


42.] 


•  WATERED  "    STOCK. 


[CH. 


III» 


Only  creditors  who  become  such,  after  an  issue  of  watered 
stock  was  made  can.  complain  of  the  issue  and  hold  the  stock- 
holders liable.  Prior  corporate  creditors  could  not  have  ex- 
tended credit  on  the  faith  of  a  subsequent  issue  of  stook.^ 

Creditors  who  become  such  after  the  bonds  were  issued  can- 
not attack  the  validity  of  the  bonds  on  the  ground  that  they 
were  issued  for  less  than  their  real  value  together  with  a  large 
amount  of  stock.^  As  against  creditors  the  company's  agree- 
ment that  stockholders  would  not  be  called  upon  to  pay  more 
than  thirty  per  cent,  of  their  subscription  is  not  valid  except 
as  against  creditors  who  had  notice  thereof.' 

In  Minnesota  and  elsewhere  the  doctrine  is  clearly  and  boldly 
announced  that  the  issue  of  stock  for  cash  at  less  than  par  is 
legal,  and  that  nothing  more  can  be  collected  on  such  stocky 
except  by  corporate  creditors  who  have  relied,  or  can  fairly  be 
presumed  to  have  relied,  on  the  representation  that  the  capital 
stock  is  as  stated;  in  other  words,  that  it  was  paid  in  full.* 


lar.  The  court  distinguished  Hand- 
ley  V.  Stutz,  on  the  ground  that  in 
the  latter  case  the  corporation  was 
insolvent  and  the  stock  was  issued 
to  a  creditor  in  cancellation  of  his 
debt  and  at  a  value  in  excess  of  the 
actual  market  value,  and  that  the 
corporation  in  that  case  was  not  a 
going  corporation.  The  court  held 
that  subsequent  creditors  who  be- 
came such,  knowing  of  the  issue 
below  par,  could  not  enforce  collec- 
tion of  anything  further,  but  that 
subsequent  creditors  who  became 
such  without  notice  could  enforce 
the  payment  of  the  balance.  The 
court  in  a  dictum  stated  that  stock 
issued  for  property  as  full  paid  would 
be  considered  full  paid  unless  there 
vras  actual  fraud,  and  that  gross  and 
obvious  overvaluation  of  property 
would  be  merely  strong  evidence  of 
fraud. 

An  issue  of  increased  capital  stock 
for  cash  at  twenty  cents  on  the  dol- 
lar is  legal  where  the  corporation  is 
insolvent  and  the  issue  was  largely 
in  payment  of  debts.  Peter  v.  Union, 
etc.  Co.,  46  N.  E.  Eep.  894  (Ohio,  1897). 


The  bonds  of  a  failing  corporation 
and  the  mortgage  securing  them  are 
valid,  although  when  the  bonds  were 
issued  a  large  amoimt  of  increased 
capital  stock  was  given  by  the  corpo- 
ration as  a  bonus  with  the  bonds. 
The  giving  of  the  bonus  is  no  defense 
to  a  foreclosure  of  the  mortgage,  it 
being  shown  that  the  corporation 
was  nearly  insolvent  at  the  time  such 
increased  capital  stock  was  issued* 
Bummer  v.  Smedley,  68  N.  W.  Eep. 
260  (Mich.,  1896),  the  court  relying 
on  the  authority  of  Handley  u  Stutz, 
139  U.  S.  417. 

iHandley  v.  Stutz,  139  TT.  S.  417 
(•1891);  Coit  V.  North  Carolina  Gold 
Amal.  Co.,  14  Fed.  Rep.  13  (1882); 
aff'd,  Coit  V.  Gold  Amal.  Co.,  119  U.  S. 
343  (1886).  See  also  cases  cited  in 
§  46,  infra.  Cf.  50  N.  E.  Eep.  19  (111.,. 
1898). 

2  Continental  T.  Co.  v.  Toledo,  etc, 
E.  E.,  82  Fed.  Eep.  642  (1897). 

3  Martin  v.  South,  etc.  Co.,  26  S.  E. 
Eep.  591  (Va.,  1897).  See  also  §  46, 
infra. 

*  The  basis  of  the  creditor's  suit  i& 
not  contract,  but  fraud.    Creditors 
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A  creditor  may,  hj  express  contract,  waive  Ms  right  to  compel 
stockholders  to  pay  their  unpaid  subscriptions.^ 

Inasmuch  as  a  corporation  may  pledge  its  unissued  stock  to 
a  corporate  creditor,  the  pledgee  cannot  be  held  liable  thereon 
on  the  ground  that  the  stock  was  "  watered."  ^ 

Where  stock  has  been  issued  as  full  paid,  without  any  money 
or  property  being  paid  therefor,  a  judgment  creditor's  remedy 
is  in  equity  and  not  at  law.' 

In  England  there  has  been  great  doubt  on  this  subject.  It 
formerly  was  held  that,  where  a  contract  for  the  issue  of  stock 
for  cash  at  a  discount  is  regularly  registered  with  the  public 
registrar,  as  provided  by  statute,  then  the  person  to  whom  the 
stock  was  thus  issued  by  contract  as  paid-up  stock  was  not  liable 
to  the  corporation,  nor  corporate  creditors,  nor  any  other  per- 


who  were  such,  before  the  watered 
stock  was  issued  cannot  complain  of 
it.  Nor  can  a  subsequent  creditor 
complain  if  he  knew  of  the  issue  of 
watered  stock.  Nor  will  one  who 
purchased  claims  after  the  corpora- 
tion became  insolvent  and  a  receiver 
was  appointed  be  allowed  to  com- 
plain. Hospes  V.  Northwestern,  etc. 
Co.,  48  Minn.  174  (1893).  Although 
for  every  share  of  stock  subscribed 
and  paid  a  corporation  issues  five 
shares,  yet  a  subscriber  who  pays  for 
his  stock  but  does  not  receive  any 
certificate  at  all  is  not  liable  to  cor- 
porate creditors  on  the  watered  stock, 
which  he  supposed  he  was  entitled 
to,  and  he  is  not  liable,  even  though 
other  subscribers  who  actually  took 
their  certificates  have  been  held  lia- 
ble on  the  whole  of  them.  Eogers  v. 
Gross,  69  N.  W.  Eep.  894  (Minn.,  1897) ; 
Eickerson,  etc.  Co.  v.  Farrell,  etc.  Co., 
75  Fed.  Eep.  554  (1896);  Mathis  v. 
Pridham,  1  Tex.  Civ.  App.  58  (1893). 
Wliere  stock  is  issued  for  no  consid- 
eration whatever  the  transaction  is 
void  and  the  holder  of  the  stock  is 
not  liable  thereon.  Kellerman  v. 
Maier,  116  Cal.  416  (1897).  In  Canada 
it  is  held  that  subscribers  for  stock 
at  a  discount  are  not  liable  even  in 
winding-up  proceedings,  where  such 


issue  of  stock  was  in  violation  of  the 
charter.  Be  Ontario  Ex.  &  Trans. 
Co.,  31  App.  Eep.  (Can.)  646  (1894). 

1  Bush  V.  Eobinson,  95  Ky.  493  (1894). 

2  See  §  465  and  §  763,  infra. 
Unissued  stock  may  be  issued  by 

the  corporation  as  a  pledge  to  secure 
a  loan,  and  the  corporation  cannot 
set  up  that  it  was  issued  at  less  than 
par  in  violation  of  the  constitution. 
The  issue  is  good  in  the  hands  of  the 
pledgee  to  the  extent  of  the  loan. 
Gasquet  v.  Crescent  City  Brewing 
Co.,  49  Fed.  Eep.  496  (1893). 

Where  a  corporation  pledges  its 
stock  as  security  for  a  debt  due  from 
the  corporation  to  the  pledgee,  and 
the  certificates  of  stock  state  upon 
their  face  that  they  are  full  paid,  the 
pledgee  cannot  be  held  liable  on  said 
stock  even  though  the  company  has 
become  insolvent.  Bloomenthal  v. 
Ford,  [1897]  A.  C.  156;  rev'g  Be  Mon- 
nier,  [1896]  3  Ch.  535. 

A  constitutional  provision  against 
the  issue  of  bonds,  except  for  money, 
labor  or  property,  does  not  prevent 
the  corporation  from  pledging  its 
bonds.  Illinois,  etc.  Bank  v.  Pacific 
E'y,  117  Cal.  333  (1897). 

3  First  Nat.  Bank  v.  Peavey,  69  Fed. 
455  (1895). 
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son,  for  the  unpaid  par  value  of  the  stock,  and  his  transferee 
was  likewise  protected.^ 

,  The  latest  authority  in  England,  however,  is  in  accord  with 
the  American  rule,  and  holds  that  stock  cannot  be  issued  for 
cash  at  a  discount.^  A  stock  dividend  may  take  the  shape  of 
an  issue  of  stock  for  cash  at  less  than  the  par  value.' 


1  Re  Inoe  Hall  Rolling  Mills  Co., 
L.  E.  23  Ch.  D.  545,  n.  (1883).  The  court 
refused  to  hold  liable  the  person  re- 
ceiving the  stock,  but  in  a  dictum 
said:  "Assuming  that  the  contract 
•was  ultra  vires,  what  would  be  the 
result?  If  it  is  ultra  vires  it  must  be 
set  aside  in  toto,  the  consequence 
being  that  these  gentlemen  would  be 
entitled  to  be  relieved  of  their  shares 
and  receive  back  the  money  paid 
upon  them."  In  the  case  of  Guest  v. 
Worcester,  etc.  E'y.  L.  R.  4  C.  P.  9 
(1868),  where  stock  had  been  issued 
as  paid-up  stock  to  a  corporate  cred- 
itor as  security  for  his  debt,  nothing 
having  been  paid  on  such  stock,  the 
court  said  it  did  "not  entertain  a 
shadow  of  doubt,"  and  that  the  holder 
■was  not  liable  thereon.  In  De  Be- 
ville's  Case,  L.  E.  7  Eq.  Cas.  11  (1868), 
"  paid-up  "  shares  had  been  issued  to 
De  Beville,  who  had  subscribed  for 
"paid-up"  shares,  but  had  paid  no 
part  of  the  par  value  thereof.  The 
court  held  him  not  liable.  In  this 
case  the  corporation  had  authority 
to  issue  ordinary  shares  for  cash,  and 
"paid-up"  shares  for  property  or 
services.  See  also  lie  Gold  Co.,  L.  R. 
11  Ch.  D.  701  (1878);  James  v.  Eve,  6 
H.  L.  Cas.  335  (1873) ;  Se  Plaskynaston 
Tube  Co.,  L.  R.  33  Ch.  D.  543  (1883). 
Ux  parte  Daniell,  1  De  G.  &  J.  373 
(1857),  is  not  strictly  in  accordance 
with  the  preceding  authorities,  but 
in  Daniell's  case  the  issue  was  to  a 
director  who  w^as  acting  in  a  fiduci- 
ary capacity.  The  case  is  so  distin- 
guished in  Carling's  Case,  L.  E.  1  Ch. 
D.  115  (1875). 


In  Be  Dronfleld  Silkstone  Coal  Co., 
L.  R.  17  Ch.  D.  76,  97  (1880),  the  court 
says:  "If  the  company  could  not 
question  it,  neither  can  a  creditor; 
for  he  can  obtain  nothing  but  what 
the  company  can  get  from  the  share- 
holders." See  also  lie  Ambrose  Lake, 
etc.  Min.  Co.,  L.  R.  14  Ch.  D.  390 
(1880);  Be  Inoe  Hall,  etc.  Co.,  L.  E.  33 
Ch.  D.  545,  n.  (1883),  where  the  court 
said  the  same  as  in  the  preceding 
case.  In  "Waterhouse  v.  Jamieson,  L. 
R.  3  H.  L.  ^Sc.)  39, 37  (1870),  the  court 
said:  "I  take  it  to  be  quite  settled 
that  the  rights  of  creditors  against 
the  shareholders  of  a  company,  when 
enforced  by  a  liquidator,  must  be  en- 
forced by  him  in  right  of  the  com- 
pany. What  is  to  be  paid  by  the 
shareholders  is  to  be  recovered  in 
that  right."  Cf.  remarks  of  the  lord 
chancellor,  page  33. 

2  Ooregum,  etc.  Co.  v.  Eoper,  66  L. 
T.  Rep.  437  (1893);  Welton  v.  Saffery, 
[1897]  A.  C.  399;  Be  Addlestone,  etc. 
Co.,  L.  R.  37  Ch.  D.  191  (1887).  In 
Ex  parte  Stephenson,  15  L.  R.  Ir.  51 
(1885),  it  was  held  that,  upon  dissolu- 
tion of  the  corporation,  the  stock- 
holders are  entitled  to  the  remaining 
assets  in  proportion  to  the  amounts 
paid  by  them,  without  regard  to  the 
"  water  "  in  the  stock. 

An  issue  of  stock  in  England  for 
cash  at  less  than  par  is  invalid,  even 
though  the  contract  is  duly  registered 
under  the  Companies  Act.  The  hold- 
ers are  liable  for  the  unpaid  par 
value.  Be  London  Celluloid  Co.,  L.  E. 
39  Ch.  D.  190  (1888). 

In  England  an  issue  of  stock  for 


8Ue  Owen,  etc.  Co.,  31  Ont.  Rep.  (Can.)  349  (1891). 
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§  43.  Corporate  creditors  as  complainants  ivJiere  the  issue  is 
for  property  or  construction  worh. —  The  rights  of  corpora ts 
creditors,  where  stock  has  been  issued  for  property  taken  at  an 
overvaluation,  are  considered  elsewhere.^ 

§  44.  TF/io  is  liable  and  the  character  of  the  liahiUty  —  Lia- 
Mlity  of  the  corporation.— The  corporation  itself,  it  has  been 
intimated,  is  not  liable  to  any  person  by  reason  of  the  issue. of 
Its  stock  as  full-paid  stock,  when,  as  a  matter  of  fact,  it  has  not 
been  fully  paid.^  It  is  very  certain  that  the  stockholder  has 
no  remedy  herein  against  the  corporation,  since  his  remedy  is 
against  the  corporate  officers,  as  in  other  cases  of  breach  of 
trust  by  them,  As  regards  corporate  creditors,  they  cannot 
■complain  provided  the  corporation  remain  solvent  and  able  to 
pay  its  debts.  If,  on  the  other  hand,  it  becomes  insolvent,  it 
would  be  no  object  to  them  to  bring  suit  against  the  corporation. 

§  45.  LiahiUty  of  persons  to  whom  stock  is  issued  for  cash  at 
less  than  par. —  Where  stock  is  issued  for  cash  at  less  than  par, 
the  parties  taking  it  are  liable  to  corporate  creditors  for  the 


casli  at  a  discount  is  illegal,  and  a 
holder  may  sue  to  rescind  the  issue 
to  him.  and  for  repayment  of  the 
money  paid.  Re  Almada,  etc.  Co., 
li.  R.  38  Ch.  D.  415  (1888),  oveiTuIing 
He  Ince  HaU,  etc.  Co.,  L.  R  23  Ch.  D. 
545,  n.  (1883),  and  lie  Plaskynaston, 
etc.  Co.,  L.  E.  33  Ch.  D.  543  (1883). 

A  person  subscribing  for  and  tak- 
ing stock  for  cash  at  less  than  par 
cannot  repudiate  the  same  and  can- 
cel the  subscription  on  the  ground 
that  he  supposed  that  the  issue  was 
legaL  Be  Railway,  etc.  Pub.  Co.,  L.  R. 
43  Ch.  D.  98  (1889).  Of.  Re  Zoedone 
€o.,  60  L.  T.  Rep.  383  (1889);  Re  Mid- 
land, etc.  Co.,  60  L.  T.  Rep.  666  (1889). 

An  agreement  of  the  company  that 
stock  may  be  issued  at  a  certain  flg- 
lure  below  par  is  not  such  a  "con- 
tract "  as  upon  being  duly  filed  au- 
thorizes such  an  issue.  Re  New  Eber- 
hardt  Co.,  L.  R.  43  Ch.  D.  118  (1889). 
A  subscriber  for  one  share  of  stock  is 
liable  thereon,  although  afterwards  a 
contractor  to  whom  stock  is  issued 


8 


for  property  transfers  to  the  former 
one  fuU-paid  share  of  stock  to  f"uMll 
the  subscription.  Dalton  Time  Lock 
Co.  V.  Dalton,  66  L.  T.  Rep.  704  (1893). 
Persou/S  taking-  stock  for  cash  at  a 
discount  are  liable  for  the  difference 
on  a  dissolution  and  distribution, 
even  though  all  creditors  have  been 
paid.  Re  Railway,  etc.  Pub.  Co.,  71 
L.  T.  Rep.  683  (1894). 

1  See  g§  46,  47,  and  note  1,  p.  1718. 

2  In  the  case  of  In  re  Ambrose 
Lake,  etc.  Min  Co.,  L.  E.  14  Ch.  D. 
390,  397  (1880),  the  court  says:  "There 
would  be  no  liability  on  the  part  of 
the  company  as  such.''  In  Re  Gold 
Co.,  L.  R.  11  Ch.  D.  701  (1879),  where 
the  proceeding  was  to  compel  a  wind- 
ing up  of  the  company  on  acooimt  of 
an  improper  issue  of  paid-up  stock, 
the  court  refused  to  support  the  pro- 
ceeding, and  said  (p.  713):  "It  was 
not  a  wrong  done  by  the  company  or 
to  the  company."  See  also  Lewis  v. 
Meier,  14  Fed.  Rep.  311  (1883).  Cf. 
%  157,  infra. 
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unpaid  par  value  tliereof,^  unless  the  issue  was  subsequent  to 
the  commencement  of  business  and  the  real  value  of  the  stock 
was  paid  in  to  the  corporation  in  order  to  enable  it  to  go  on 
with  its  business  instead  of  becoming  insolvent.^ 

§46.  Lidbility  of  persons  to  wliom  stocJcis  issued  for  prop- 
erty talcen  iy  the  corporation  at  an  overvaluation '  —  Treasury 
stoelc. —  A  dissenting  stockholder  may  object  to  such  an  issue, 
inasmuch  as  it  decreases  the  value  of  his  stock.  He  may  have 
the  transaction  set  aside,  and  the  person  receiving  the  stock 
compelled  to  return  it.*  The  person  receiving  stock  at  a  dis- 
count is  Liable  also  to  a  dona  fide  transferee  of  that  stock  where 
fraud  enters  into  the  transaction.^ 

Corporate  creditors,  however,  are  the  persons  who  generally 
complain.  The  company  becomes  bankrupt  and  they  are  not 
paid.  They  then  find  that  the  capital  stock  did  not  represent 
cash;  it  was  paid  for  by  property  taken  by  the  corporation  at 
a  valuation  much  greater  than  its  real  value.  The  company 
being  insolvent  and  its  property  gone,  the  corporate  creditors 
seek  to  hold  the  stockholders  liable.  They  seek  to  hold  the 
stockholders  liable  for  the  par  value  of  the  stock,  less  the  real 
value  of  the  property  which  was  turned  in  to  the  corporation. 
During  the  past  ten  years  there  has  been  a  vast  amount  of  liti- 
gation on  this  subject.  The  courts  still  disagree  in  their  con- 
clusions, but  a  careful  study  of  the  cases  will  show  that  upon 
authority  as  well  as  principle  the  stockholders  cannot  be  held 
liable  in  such  a  case.  In  England  and  ISTew  York  they  cannot 
be  held  liable  at  all,  except  on  the  basis  of  a  rescission.  And 
under  aU  the  weU-considered  decisions  they  cannot  be  held  lia- 
ble unless  the  property  was  of  so  trifling  a  character  that  it 
practically  had  no  value  whatever.  This  class  of  cases  has 
arisen  under  two  aspects:  first,  at  common  law;  and  second, 
under  statutes. 

At  common  law  it  is  well  settled  that  corporate  creditors  can- 
not hold  stockholders  liable  on  stock  which  has  been  issued  for 
property,  even  though  the  property  was  turned  over  to  the  cor- 

1  See  §43.  4See§41. 

2  See  §  43.  5  gee  §  40,  and  Fisher  v.  Seligman, 

3  For  the  decisions  upholding  issues  7  Mo.  App.  383  (1879). 
of  stock  for  property  at  a  fair  valusi- 

tion,  see  §§  18,  etc.,  supra. 
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poration.  at  an  agreed  valuation  which  was  largely  in  excess  of 
the  real  value  of  the  property.  There  have  been  cases  which 
refuse  to  f oUow  this  rule,  but  it  is  clearly  established  by  the 
great  weight  of  authority.  The  reason  of  the  rule  is  that  if 
the  payment  by  property  was  fraudulent,  then  the  contract  is 
to  be  treated  like  other  fraudulent  contracts.  It  is  to  be  adopted 
m  toto,  or  rescinded  m  toto  and  set  aside.  Both  parties  are  to 
be  restored  as  nearly  as  possible  to  their  original  positions.  The 
property  or  its  value  is  to  be  returned  to  the  person  receiving 
the  stock,  and  he  must  return  the  stock  or  its  real  value.  In 
ITew  York  and  in  England,  as  stated  above,  at  common  law  the 
stockholder  is  not  liable  at  all  to  corporate  creditors,.even  though 
the  overvaluation  was  gross  and  clearly  known  so  to  be.  The 
remedy  is  rescission,  and  not  the  making  of  a  new  contract  by 
the  court.  There  are  other  cases,  however,  which  hold  that 
where  the  property  so  turned  in  had  no  substantial  value,  or 
where  the  overvaluation  was  "  fraudulent,"  the  court  will  hold 
the  stockholders  liable  for  the  par  value  of  the  stock,  less  the 
value  of  the  property.  These  cases,  however,  are  generally 
overcome  by  the  further  rule  that  the  stock  had  no  value  when 
it  was  issued  for  property.  "  If,  when  disposed  of  by  the  rail- 
road company,  it  was  without  value,  no  wrong  was  done  to 
creditors."  Such  is  the  language  of  the  supreme  court  of  the 
United  States.^ 

^  Fedcfral  emrts:  Fogg  u.  Blaii-,  139  343  (1886),  aff'g  Coit  v.  North  Car. 

U.  S.  118  (1891),  holding  that  where  Gold  Amal.  Co.,  14  Fed.  Eep.  12  (1882), 

aU  the  stock  and  a  large  quantity  of  where  this  question  clearly  arose,  the 

bonds  are  issued  by  a  railroad  cor-  court  said  that  the  creditors  could 

poration  to  its  contractor  in  payment  not  hold  the  stockholders  liable  un- 

for  the  construction  of  the  road,  the  less  there  was  an  intentional  and 

contractor  is  not  liable  to  corporate  fraudulent  overvaluation.  The  court 

creditors  on  the  stock,  even  though  said  that  "  where  full-paid  stock  is 

the  bonds  without  the  stock  were  a  issued  for  property  received,  there 

sufficient  consideration  for  building  must  be  actual  fraud  ia  the  transac- 

the  road,  unless  the  corporate  credit-  tion  to  enable  creditors  of  the  corpo- 

ors  prove  that  the  stock  at  the  time  ration  to  call  the  stockholders  to  ac- 

of  its  issue  had  a  real  or  market  count;  a  gross  and  obvious  overvaki- 

value.    The  court  said  (p.  136):  "If,  ation  of  property  would  be  strong 

when  disposed  of  by  the   railroad  evidence  of  fraud."    The  court  held 

company,  it  was  without  value,  no  thatalthoughamachineandaUcehse 

wrong  was  done  to  creditors."    Even  to  use  a  patent  were  put  into  the 

the  Missouri  constitution  and  stat-  company  in  payment  for  $100,000  of 

utes  do  not  change  this  rule.  stock,  yet  there  was  no  fraud. 

In  Coit  V.  Gold  AmaL  Co.,  119  U.  S.        Before  any  recovery  can  be  had  in 
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There  is  no  contract,  express  or  implied,  to  pay  to  the  corpo- 
ration or  to  corporate  creditors  the  par  value  of  stock  which  is 
issued  for  property.  Not  only  is  there  no  contract,  but  there 
is  no  implied  fraud  in  such  a  transaction.    If  there  is  express 


tHs  class  of  cases  the  transaction 
must  be  set  aside.  Scovill  v.  Thayer, 
105  U.  S.  143,  156  (1881). 

A  person  who  has  obtained  options 
on  several  plants  may  legally  sell 
them  to  a  corporation  for  stock  at 
such  a  valuation  for  the  plants  as 
may  be  agi-eed  upon.  Where  the 
plants  are  turned  in  for  mortgage 
bonds  and  stock,  it  is  no  defense  to 
the  foreclosure  of  a  mortgage  that 
the  stock  was  all  water.  The  court 
said:  "Assuming  that  the  stock  of 
the  new  company  was  of  par  value, 
and  that  the  plants  were  worth  only 
the  prices  fixed  upon  them  in  the 
several  options,  of  course  there  would 
appear  to  be  an  overvaluation  in  the 
sale.  But  this  is  an  assumption  that 
would  scarcely  be  warranted.  Prob- 
ably there  was  not  much  market 
value  for  the  stock,  especially  the 
common  and  uupreferred  stock.  It 
was  supposed  that  the  new  enterprise 
would  make  the  plants  more  valu- 
able, so  that  the  value  of  any  plant 
before  the  transfer  would  not  be  evi- 
dence of  its  value  after  the  consolida- 
tion should  be  completed.  Every  one 
interested  proceeded  with  his  eyes 
open,  and  it  was  entirely  competent 
to  make  such  a  contract  as  they 
might  agree  upon.  There  was  no 
compulsion  practiced  and  no  evi- 
dence of  fraud.  The  mill  owners 
could  set  such  valuation  upon  their 
plants  as  they  chose,  or  as  they  could 
agi-ee  upon  with  those  taking  the  op- 
tions. The  holders  of  options  and  the 
new  company,  in  the  absence  of 
fraud,  could  do  the  same  thing  and 
make  such  bargain  for  the  transfer 
as  they  saw  fit."  Dickerman  v. 
Northern  T.  Co.,  80  Fed.  Rep.  450 
(1897);  aflf'g  Northern  Trust  Co.  v. 
Columbia,  etc.  Co.,  75  Fed.  Rep.  936. 


In  Northwestern,  etc.  Ins.  Co.  v. 
Cotton,  etc.  Co.,  70  Fed.  Rep.  155 
(1895),  a  building  company  having 
invested  $88,000  in  a  building  sold  it 
to  a  new  corporation  having  the  same 
stockholders  for  $135,000  stock  and 
175,000  of  bonds.  The  property  on 
foreclosure  brought  only  $50,000.  A 
creditor  sued  to  hold  a  stockholder 
liaTjle  on  his  stock.  The  court  held 
that  he  could  not  i-ecover,  because 
(1)  "  if  the  real  estate  transferred  for 
the  stock  in  the  new  corporation  was 
honestly  believed  by  the  parties  to 
the  transaction  to  be  equivalent  in . 
value  to  the  face  of  the  stock  issued, 
a  creditor  of  the  corporation  may  not 
assail  the  transaction,  although  it 
should  subsequently  transpire  that 
the  property  in  fact  was  overvalued ; " 
and  (2)  the  creditor,  "when  it  be- 
came the  purchaser  of  the  bonds,  was 
advised  of  the  valuation  placed  on 
the  property  by  the  directors,  and 
was  in  possession  of  other  important 
facts,  which,  if  pursued,  would  have 
led  to  full  knowledge  of  the  method 
pursued  by  the  directors  in  the  said 
transfer,  the  fixing  of  the  valuation, 
and  the  manner  of  payment  of  the 
cash  subscription." 

"Where  an  agent  is  entitled  to  all 
that  land  is  sold  for  above  $50,000,  and 
a  sale  is  made  for  $10,000  cash  and 
$44,000  in  stock,  par  value,  he  must  • 
prove  what  the  stock  was  worth. 
He  cannot  assume  that  it  was  worth 
par.  Anderson  v.  Avis,  63  Fed.  Rep^ 
337  (1894). 

Where  a  corporation  issues  its 
stock,  as  full  paid,  in  payment  for 
coal  lands,  and  the  stock  is  sold  to  a 
purchaser  for  value,  the  purchaser  is 
not  liable  to  creditors  of  the  corpora- 
tion on  the  stock  on  the  groimd  that 
it  is  not  full-paid  stock,  even  though 
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fraud  the  law  provides  ample  remedies,  but  such  a  fraud  must 
be  clearly  proven  and  is  not  implied  from  proof  that  the  prop- 
erty was  worth  far  less  than  the  par  value  of  the  stock. 

This  principle  of  law,  that  there  is  no  liability  on  stock  issued 


the  land  was  taken  at  a  great  over- 
valuation, there  being  no  actual 
fraud  in  the  transaction.  The  text 
as  stated  above  was  quoted  with  ap- 
proval. Du  Pont  V.  Tilden,  43  Fed. 
Eep.  87  (1890). 

In  the  case  Stewart  v.  St.  Louis, 
etc.  E.  R,  41  Fed.  Eep.  736  (1887), 
where  a  railroad  road-bed  worth 
$2,000  >  was  tiu^ed  in  to  a  corporation 
for  $200,000  of  its  notes  and  $3,600,000 
of  its  stock,  the  court  held  that  the 
notes  were  good  and  could  be  col- 
lected. Bee  86  Fed.  Eep.  929  (1898). 

In  Phelan  v.  Hazard,  5  Dill.  45 
(1878);  S.  C,  19  Fed.  Cas.  429,  Judge 
Dillon  thoroughly  reviews  the  au- 
thorities, and  says:  "The  contract  is 
valid  and  binding  upon  the  corpora- 
tion and  the  original  share-takers, 
unless  it  is  rescinded  or  set  aside  for 
fraud;  and  .  .  .  while  the  contract 
stands  unimpeached,  the  courts,  even 
where  the  rights  of  creditors  are  in- 
volved, will  treat  that  as  a  payment 
which  the  parties  have  agreed  should 
be  payment."  See  also  Morrison  v. 
Globe  Panorama  Co.,  28  Fed.  Eep.  817 
(1886);  Coe  v.  East,  etc.  E.E.,  53  Fed. 
Eep.  531  (1893). 

Inasmuch  as  the  franchise,  earn- 
ing power  or  good-will  is  generally 
turned  in  at  a  high  valuation,  it  is 
well  to  state  that  the  law  sustains  a 
fair  valuation  of  the  franchise.  Thus, 
where  the  national  government  con- 
demns a  dam  and  lock  of  a  canal 
company,  it  must  pay  not  only  the 
cost  of  the  dam  and  lock,  but  com- 
pensation for  the  takipg  of  the  fran- 
chise to  exact  and  collect  tolls.  "  The 
whole  value  must  be  paid,  and  that 
value  depends  largely  upon  the  pro- 
ductiveness of  the  property,  the  fran- 
chise to  take  tolls."    Monohgahela 


Nav.  Co.  V.  United  States,  148  U.  S. 
312  (1893). 

New  York:  In  Van  Cott  v.  Van 
Brunt,  83  N.  Y.  535  (1880),  a  leading 
case,  the  court  said  (p.  542):  "The 
conclusion  of  law  was  erroneous  that 
the  scheme  was  fraudulent  as  against 
the  company  and  against  the  credit- 
ors, and  that  the  defendants  were 
only  entitled  to  credit  for  the  actual 
outlay  paid  or  incurred,  and  were 
liable  for  the  amount  unpaid  on  the 
stock.  The  result  must  be  that  thp 
defendant  was  not  liable  to  pay  the 
par  value  of  the  stock  received  by 
him  under  the  contract  for  building 
and  equipping  a  portion  of  the  road." 
This  case  has  been  severely  criticised 
as  being  contrary  to  established  prin- 
ciples of  law;  but,  as  a  matter  of 
fact,  it  is  in  strict  accordance  with 
the  law  as  now  established. 

It  is  legal  for  a  railroad  company 
to  issue  bonds  and  stock  in  payment 
for  the  construction  of  its  road.  If 
all  the  parties  assent  no  one  can 
complain.  "  As  the  stock  was  issued 
as  a  part  of  the  consideration  for 
construction,  it  cannot  be  said  that 
it  was  taken  ■without  value  given." 
The  par  value  is  immaterial.  "  The 
fact  that  they  were  created  for  an 
expenditui-e  less  than  the  par  value 
of  the  aggregate  issties  of  capital 
stock  and  bonds  does  not  affect  tlie 
question  at  aU."  Barr  v.  New  York, 
etc.  E.  E,  135  N.  Y.  263  (1891). 

Parties  owning  real  estate  may 
convey  it  to  a  corporation  formed  for 
that  puipose  and  take  bonds  in  pay- 
ment, all  assenting.  "  No  just  criti- 
cism is  possible  either  upon  the  le- 
gality or  morality  of  the  transaction. 
Evidence  was  given  to  show  that  the 
land  conveyed  was  not  worth  the 
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for  property  the  value  of  wMoh  is  less  than  the  par  value  of 
the  stock,  is  perhaps  a  fiction  of  the  law.  And  yet  this  fiction 
is  based  on  business  usage  and  is  sound  in  principle  and  prac- 
tice.   There  is  no  more  harm  in  the  issue  of  stock  below  par 


sum  secured,  but  that  is  a  totally  im- 
material fact.  Whatever  the  price, 
it  wronged  no  one  and  could  wrong 
no  one."  Seymour  v.  Spring  Forest 
Cem.  Assoc,  144  N.  Y.  333  (1895). 

The  issue  is  valid  unless  the  prop- 
erty was  iraudulently  overvalued. 
Powers  V.  Knapp,  85  Hun,  38  (1895). 
See  also  Continental  Tel.  Co.  v.  Nel- 
son, 49  N.  Y.  Super.  Ct.  197. 

In  Flynn  v.  Brooklyn  City  R.  E.,  9 
N.  Y.  App.  Div.  369  (1896),  where  a 
West  Virginia  corporation  issued  its 
capital  stock  of  $30,000,000  in  pay- 
ment for  the  shares  of  stock  pur- 
chased by  it  in  certain  street  railway 
companies  in  Brooklyn,  New  York, 
the  court  said:  "There  is  doubtless  an 
element  of  stock-jobbing  or  stock- 
watering  in  the  scheme,  the  issue  of 
$30,000,000  of  traction  stock  at  fifteen 
cents  on  the  dollar,  but  this  is  not 
condemned  by  the  laws  of  this  state 
as  to  railroad  companies.  It  is  for- 
bidden as  to  certain  corporations,  but 
there  is  no  such  general  legislation 
on  the  subject  that  we  can  say  it  is 
condemned  by  the  public  policy  of 
the  state,  whatever  may  be  our  own 
notions  as  to  its  wisdom  and  pro- 
priety." 

In  Einstein  v.  Rochester  Gas,  etc. 
Co.,  77  Hun,  149  (1894),  a  new  com- 
pany issued  five  shares  of  its  stock 
for  every  share  of  an  old  company 
purchased  by  the  former  company. 

Where  a  statute  authorizes  the  con- 
solidation of  gas  companies,  and  pro- 
vides that  the  stock  of  the  new 
company  shall  not  exceed  the  "  fair 
aggregate  value  "  of  the  property  and 
franchises  of  the  old  companies,  a 
stockholder  of  one  of  the  old  com- 
panies may  enjoin  a  consolidation  if 
the  stock  of  the  consolidated  com- 


pany exceeds  the  net  value  of  the 
property  and  franchises  of  the  old 
companies  in  excess  of  their  liabili- 
ties. Langan  v.  Francklyn,  20  N.  Y. 
Supp.  404  (1892). 

In  Ee  East  River  Bridge  Co.,  75 
Hun,  119  (1894),  the  court  refused  to 
exercise  its  discretion  given  by  stat- 
ute as  to  authorizing  an  elevated 
road  in  the  streets,  where  the  charter 
allowed  the  company  to  issue  stock 
at  less  than  par  by  allowing  the  issue 
on  such  terms  and  in  such  manner  as 
the  directors  deemed  proper. 

As  to  the  statutory  law  in  New 
York,  see  §  47,  infra. 

Indiana:  Where  $197,000  in  stock 
and  $150,000  in  bonds  are  issued  to 
contractors  for  the  construction  of 
water-works,  the  company  at  the  time 
having  no  debts  and  everybody  as- 
senting to  it,  and  there  being  no  proof 
of  fraud,  the  transaction  is  legal,  and 
creditors  cannot  enforce  any  liability 
on  the  stock.  Bruner  v.  Brown,  139 
Ind.  600  (1894'), 

In  Coffin  V.  RansdeU,  110  Ind.  417 
(1887),  the  court  sustained  the  rule 
given  in  the  text,  and  said:  "Sup- 
pose it  to  be  true  that,  in  consimunat- 
ing  the  arrangement,  the  property  of 
TJnthank  &  Coffin  was  tm-ned  in  to 
the  corporation  at  an  overvaluation, 
and  that  the  defendant  and  the  other 
corporators  participated  in  the  al- 
leged vrrong.  The  transaction  was 
the  result  of  an  agreement  which  the 
parties  had  the  right,  as  between 
themselves,  to  make.  .  .  Shall  [de- 
fendant] be  capriciously  pimished  by 
being  made  liable  ex  contractu  upon 
a  contract  which  he  never  made?  If 
the  defendant  has  participated  in  a 
fraud  whereby  the  creditors  of  the 
corporaiion  who  exercised  ordinary 
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tlian  there  is  in  the  issue  of  a  note  or  bond  below  par.  The  ex- 
tent to  "which  the  courts  have  gone  in  sustaining  such  issues  of 
stock  for  property  is  shown  by  the  fact  that  even  constitutional 
and  statutory  prohibitions  against  watered  stock  have  been 

business  sagacity  have  suffered  dam- 
age, whatever  redress  such  creditors 
raay  now  obtain,  while  their  repre- 
sentative retains  the  defendant's 
property,  must  be  sought  by  an  ac- 
tion ex  delicto." 

Where  stock  is  issued  for  construc- 
tion work,  the  persons  receiving  the 
stock  cannot  be  held  liable  on  the 
theory  of  the  stock  not  having  beeii 
paid  up,  unless  fraud  is  charged  and 
proved.  The  statements  of  one  of  the 
officers  to  tax  commissioners  are  not 
admissible  as  evidence  of  the  cost  of 
the  work.  The  act  of  the  company 
in  crediting  each  of  the  directors  with ' 
one  thousand  dollars  on  their  sub- 
scriptions in  payment  of  services  ren- 
dered and  money  advanced  was  up- 
held. Clow  V.  Brown,  31  N.  E.  Eep. 
361  (Ind.,  1893). 

As  to  the  statutory  law  in  Indiana, 
see  §  47,  infra. 

Maryland:  See  Brant  v.  Ehlen,  59 
Md.  1  (1883),  fully  explainitig  the 
meaning  of  the  term  "  trust  fund  "  as 
applied  herein.  Crawford  v.  Eohrer, 
59  Md.  599  (1883). 

Michigan:  Stock  may  be  issued  for 
services  but  not  for  influence.  A 
person  receiving  $3,500  of  paid-up 
stock  for  recommending  the  com- 
pany's product  and  using  his  in- 
fluence to  sell  the  product,  but  not 
devoting  appreciable  time,  must  pay 
the  |2,500  to  corporate  creditors, 
upon  corporate  insolvency.  Penin- 
sular Sav.  Bank  v.  Black  Flag,  etc. 
Co.,  105  Mich.  535  (1895) ;  75  N.  W.  933. 

New  Jersey:  Where  the  stock  of  a 
cemetery  company  of  the  par  value 
of  $50  is  worth  but  $5,  the  directors 
may  issue  it  for  land  which  is  liable 
to  come  into  competition  with  the 
company,  even  though  one  motive  of 
the  directors  is  thereby  to  control  an 


election.  WUdes  v.  Rural  Homestead 
Co.,  54  N.  J.  Eq,  668  (1896),  rev'g  33 
Atl.  Rep.,  676. 

Stockholders  cannot  be  held  liable 
for  the  difference  between  the  par 
value  of  their  stock  and  the  actual 
value  of  property  turned  in  to  the 
corporation  in  payment  of  the  stock, 
unless  fraud  is  proved.  "If  the  trans- 
action was  an  honest  one,  the  differ- 
ence in  value  between  the  property 
constituting  the  consideration  of  the 
sale  and  the  stock  had  no  legal  sig- 
nificance. .  .  .  The  valuations  of 
property  in  making  the  exchange, 
either  on  the  one  side  or  the  other, 
cannot  be  supervised  or  controlled 
by  the  court  of  chancery;  for,  in  the 
absence  of  deceit,  or  some  other  cor- 
rupt constituent,  the  bargain  be- 
tween the  parties  cannot  be  dis- 
tm-bed."  Biokley  v.  Schlag,  46  N.  J. 
Eq.  533  (1890). 

A  few  cases  seem  to  be  in  conflict 
with  the  above  authorities.  Thus,  in 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501 
(1883),  the  defendant  neither  owned 
nor  conveyed  to  the  corporation  the 
property  which  he  alleged  consti- 
tuted payment.  Savage  v.  Ball,  17 
N.  J.  Eq.  142  (1864),  held  that  the 
validity  of  an  election  is  not  affected 
by  the  question  whether  the  stock 
voted  was  issued  for  value  or  not. 

As  to  the  statutory  law  in  New 
Jersey,  see  §  47,  infra. 

New  Mexico:  Where  there  is  a  dif- 
ference of  opinion  as  to  the  value  of 
the  land  which  is  deeded  in  payment 
for  stock  and  no  fraudulent  inten- 
tional overvaluation  is  proved,  the 
stockholder  cannot  be  held  liable  on 
the  stock.  Medler  v.  Albuquerque, 
etc.  Co.,  6  N.  M.  331  (1893). 

North  Carolina:  In  North  Carolina 
it  has  been  held  that  the  value  of  the 
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practically  construed  away  by  the  courts.  Moreover,  the  laws 
of  trade  are  more  powerful  than  the  laws  of  men,  and  in  busi- 
ness circles  it  has  become  customary  to  capitalize  property  at 
a  reasonably  high  figure.    This  is  due  to  the  fact  that  it  is  easier 


property  tumed  in  in  payment  for 
the  stock  may  be  ascertained  by  the 
court,  and  the  stockholders  held 
liable  for  the  par  value  of  the  stock 
less  the  real  value  of  the  property,  if 
such  property  was  fraudulently  over- 
valued. Clayton  v.  Ore  Knob  Co., 
109  N.  C.  385  (1891). 

Ohio:  Where  an  insolvent  partner- 
ship transfers  its  assets  to  a  newly- 
created  corporation  in  payment  for 
its  shares  of  stock,  and  the  corpora- 
tion assumes  all  the  debts  of  the  part- 
nership, the  payment  for  the  stock  is 
fraudulent  per  se.  A  corporate  cred- 
itor may  hold  the  stockholders  liable 
on  the  subscription  as  though  no  pay- 
ment had  been  attempted.  Sayler 
V.  Simpson,  4  E'y  &  Corp.  L.  J.  195 
(1888). 

It  has  been  held  that  the  person  re- 
ceiving the  stock  becomes  liable  for 
profits  made  thereby.  Four  Mile,  etc. 
E.  R.  V.  Bailey,  18  Ohio  St.  208  (1868). 

As  to  the  statutory  law  in  Ohio, 
see  §  47,  infra. 

Pennsylvania:  In  the  case  of  Dan- 
ville, etc.  R.  R.  V.  Kase,  39  AtL  Rep. 
301  (Pa.,  1898),  where  stock  and  bonds 
had  been  issued  by  the  corporation 
for  land,  but  the  stock  had  no  mar- 
ket value,  and  an  effort  was  made  to 
hold  the  vendor  of  the  land  liable  for 
the  par  value  of  the  stock  and  the 
actual  value  of  the  bonds  less  the 
actual  value  of  the  land,  the  court 
refused,  and  said:  "We  do  not  con- 
cur with  the  master  in  his  conclu- 
sion that  Kase  should  refund  to  the 
company  a  large  sum  of  money  in 
excess  of  the  profit,  because  of  the 
stock  received  by  him  in  the  trans- 
action He  finds  as  a  fact  that  the 
stock  was  then,  and  is  now,  worth- 
less.   A  court  of  equity  does  not  per- 


form the  duties  of  a  court  of  quarter 
sessions;  does  not  order  restitution 
of  that  which  is  valuable,  and  also 
impose  a  heavj-  fine  on  the  guilty. 
The  company  has  the  land,  Kase  has 
a  profit  of  |111,000  bonds,  and  no 
profit  in  the  worthless  stock.  He 
should  account  for  the  bonds  alone."' 
In  this  case  the  court  held  that  at 
common  law,  even  though  a  railroad 
corporation  issues  to  its  president 
nearly  $1,400,000  of  mortgage  bonds 
and  8700,000  of  stock  for  construc- 
tion work  which  costs  only  about 
$700,000,  nevertheless  the  purchasers 
of  such  stock  and  bonds  cannot  cause 
suit  to  be  brought  by  the  corporation 
after  the  foreclosure  of  its  property, 
and  hold  him  liable.  The  court  held 
that  inasmuch  as  the  stock  had  no 
market  value  no  harm  was  done. 
The  court  said:  "Nor  is  it  true  that 
those  who  took  the  stock  and  bonds, 
and  paid  money  for  them,  were 
cheated  by  Kase,  in  any  real  sense 
of  the  word.  Is  any  man  of  ordi- 
nary judgment  cheated  when  he  pays 
seventy-five  or  eighty  cents  on  the 
dollar  for  a  seven  or  eight  per  cent, 
railroad  bond,  receiving  with  the 
bond  a  gift  of  the  stock,  in  many 
cases  almost  equaling  the  face  value 
of  the  bond?  Such  a  purchaser  knew, 
just  as  Kase  laiew,  that  the  value  of 
the  paper  was  speculative.  If  Kase 
lived,  if  he  expended  the  money  in 
construction,  if  he  completed,  the 
road,  if  the  event  then  proved  it  to  be 
a  meritorious  enterprise  (that  is,  if  it 
received  and  developed  traffic  suffi- 
cient to  pay  operating  expenses,  fixed 
charges,  and  reasonable  dividends), 
the  -speculative  buyer  would  prob- 
ably more  than  double  his  money. 
If  any  one  of  the  contingencies  did. 
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to  sell  stock  at  less  than  par  than  at  par,  and  also  to  the  fact 
that,  by  a  large  capitalization,  dividends  are  kept  low  enough 
to  avoid  the  cupidity  of  possible  competitors  and  the  interfer- 
ence of  legislatures.     To  such  an  extent  is  this  practice  carried 


not  happen,  the  buyer  lost;  but  he 
was  not  cheated,  except  in  the  sense 
that  all  who  bet  on  the  happening  of 
an  uncertain  event,  and  lose,  are 
cheated."  In  Carr  v.  Le  Fevre,  37 
Pa.  St.  413  (1856),  the  court  said  that 
if  the  directors  "  took  lands  at  a  pros- 
pective value,  never  realized,  it  is 
nothing  more  than  many  individuals 
and  corporations  have  done  before. 
Such  an  error  in  management  or  in 
their  judgment  of  the  value  of  a  pur- 
chase, made  without  fraud,  forms  no 
ground  for  rescinding  the  contract." 

As  to  the  statutory  law  in  Pennsyl- 
vania, see  §  47,  infra. 

England:  In  JBe  Wragg,  [1897]  1  Ch. 
796,  Mr.  Justice  Lindley  reviewed 
carefiilly  the  English  authorities  and 
held  that  although  property  of  the 
value  of  $75,000,  as  all  parties  knew 
at  the  time,  was  sold  to  a  corporation 
for  $100,000  of  stock  issued  as  fuU 
paid,  yet  that  the '  transaction  was 
legal,  there  being  no  actual  value  on 
the  stock  and  there  being  no  actual 
fraud.  The  court  held  that  a  corpo- 
ration could  buy  property  and  pay 
for  services  at  any  price  it  thought 
proper,  and  pay  for  them  in  fuUy 
paid-up  shares,  and  provided  that  it 
did  so  honestly  and  not  colorably, 
and  provided  that  it  had  not  been  so 
imposed  upon  as  to  be  entitled  to  be 
relieved  from  its  bargain,  agreements 
to  pay  for  property  or  services  in 
paid-up  shares  were  valid  and  bind- 
ing on  the  company  and  its  creditors. 
To  the  same  effect,  Larocque  v.  Beau- 
chemin,  [1897]  A.  C.  358,  where  prop- 
erty worth  110,000  was  sold  to  a 
company  and  credit  given  on  sub- 
scriptions to  the  amount  of  |35,000. 
The  statute  in  this  case  required 
payment  in  cash.   Subscriptions  were 


made  and  payment  was  then  made- 
in  property. 

In  Anderson's  Case,  L.  E.  7  Ch.  D. 
75  (1877),  stock  was  issued  to  a  pro- 
moter for  property  taken  at  an  over- 
valuation. This  action  was  to  ren- 
der him  liable  for  the  par  value  of 
the  stock,  less  the  real  value  of  the 
property.  The  court  said,  pp.  94,  95, 
104:  "  I  am  not  going  to  alter  men's- 
contracts  unless  the  provisions  of  an 
act  of  parliament  compel  me  to  do 
so.  .  .  .  You  cannot  alter  the  con- 
tract to  such  an  extent  as  to  say,. 
Though  you  have  bargained  for  paid- 
up  shares,  we  will  change  that  into 
a  bargain  to  take  shares  not  paid  up, 
and  put  you  on  the  list  of  oontribu- 
tories  on  that  ground.  ...  If  you  set 
aside  this  allotment  of  shares,  you 
must  set  it  aside  altogether,  and  then 
you  cannot  make  the  holder  of  them, 
a  contributory;  ,and  if  you  do  not 
set  it  aside  altogether  you  must  adopt 
it,  and  the  utmost  you  can  do  is,  as  I 
said  before,  that  you  can  take  away 
any  profit  from  the  person  who  has 
improperly  made  it."  In  Currie's 
Case,  3  De  G.,  J.  &  S.  867  (1863),  the 
court  said  that  the  transaction  "  was 
either  valid  or  invalid.  If  valid,  it  is 
clear  that  neither  he  [the  person  re- 
ceiving the  stock]  nor  his  alienees 
can  be  called  upon  to  contribute  in 
respect  of  these  shares.  If  invalid,  I 
cannot  see  my  way  to  hold  that  either 
a  court  of  law  or  a  court  of  equity 
could  do  more  than  tx-eat  the  pur- 
chase as  void,  and  undo  the  transac- 
tion altogether.  It  could  not,  as  I 
apprehend,  be  competent  either  to  a 
court  of  law  or  to  a  court  of  equity 
to  alter  the  terms  of  the  purchase, 
and  treat  as  shares  not  paid-up  shares. 
which  were  given  as  paid-up  shares 
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of  issuing  stock  Tor  property  at  an  overvaluation,  that  the  invest- 
ing public  and  persons  who  give  credit  to  corporations  rather 
expect  it,  and  they  no  longer  rely  upon  the  nominal  capitaliza- 
tion of  the  company.  Experience  has  taught  them  that  they 
must  investigate  the  real  financial  condition  of  the  company, 
and  invest  or  give  credit  upon  that  alone. 

The  fact  that  the  person  to  whom  the  stock  is  issued  returns 
a.  part  of  it  as  a  gift  to  the  corporation  or  to  trustees  for  the 


in  part  consideration  of  the  purchase. 
Fraud — assuming  there  was  fraud — 
would  of  course  warrant  the  court 
in  treating  the  purchase  as  void,  or 
in  undoing  it;  but  it  could  not,  as  I 
conceive,  authorize  any  court  to  sub- 
stitute other  terms."  See  also  Har- 
nett's Case,  L.  R.  18  Eq.  507  (1874), 
where  the  issue  had  been  canceled 
by  the  corporation.  See  also  Schro- 
der's Case,  L.  R.  11  Eq.  Cas.  131  (1870); 
Mege'S  Case,  10  W.  N.  (Eng.)  208 
<1875);  Wood's  Claim,  30  L.  J.  Ch. 
373  (1861). 

In  the  important  case.  Re  Theatri- 
cal Trust,  73  L.  T.  Rep.  461  (1895),  a 
party  sold  to  a  corporation  for  $30,000 
in  stock  the  benefit  of  certain  copy- 
rights and  all  his  contracts  in  respect 
to  theatrical  agencies  and  other  busi- ' 
ness  connected  therewith,  and  he 
agreed  also  to  pay  the  expense  of  in- 
corporation, and  to  serve  as  manag- 
ing director  for  five  years  at  a  salary 
to  be  agreed  upon.  He  had  agreed 
to  give  his  lawyer  |8,000  of  the  stock. 
He  and  his  lawyer  and  two  others 
were  the  directors  who  passed  on  the 
contract.  The  stock  was  issued  to 
the  lawyer  directly  from  the  com- 
pany. '  The  selling  party  did  not  turn 
over  the  copyrights  and  contracts  as 
agreed.  The  company  thereupon  re- 
scinded the  agreement  and  canceled 
his  stock,  but  did  not  cancel  the  law- 
yer's stock.  The  court  held  that 
there  was  no  Uabihty  on  any  of  the 
stock,  not  even  for  the  benefit  of 
creditors. 

Where    a    company   issues   fully 


paid-up  stock  to  parties  in  payment 
for  services  rendered  to  the  company 
in  its  formation  and  in  estabhshing 
its  business,  such  persons  are  liable 
on  such  stock  as  unpaid  stock,  if  the 
company  becomes  insolvent.  Re  Ed- 
dystone  M.  Ins.  Co.,  68  L.  T.  Rep.  408 
(1893);  aff'd,  69  L.  T.  Rep.  363. 

Where  a  manufacturer,  engaged  in 
business  which  he  had  carried  on  for 
thirty  years,  desires  to  turn  it  into  a 
company  so  that  his  estate  may  be 
handled  more  readily,  and  conse- 
quently he  incorporates  a  company 
for  the  purchase  of  the  plant  and 
business  for  £50,000,  including  £15,000 
for  the  good-wiU,  and  he  himself  is 
the  sole  director^  and  is  practically 
the  only  stockholder,  the  transaction 
is  legal  It  is  also  legal  for  him  to 
sell  his  stock,  and  he  cannot  be  held 
liable  to  the  company  for  turning 
the  property  in  at  an  overvaluation. 
FeUx,  etc.,  Ltd.,  v.  Hadley,  77  L.  T. 
Rep.  131  (1897). 

Canada:  In  Re  Hess  Mfg.  Co.,  23 
S.  C.  Rep.  (Can.)  644,  654  (1894),  the 
court  said  that  there  was  no  liability 
on  stock  which  had  been  issued  for 
property  "  im.less  a  case  of  fraud  was 
made  and  proved,  which  could  only 
be  done  in  a  formal  action  to  rescind." 

Even  though  the  property  is  valued 
higher  than  what  the  vendor  paid 
for  it,  yet  he  is  not  liable  on  stock 
turned  out  for  it  under  the  English 
common  law  as  it  existed  prior  to 
the  Companies  Act  —  30  &  31  Vict., 
ch.  181.  Jones  v.  Miller,-24  Ont.  Rep. 
(Can.)  368  (1893). 
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corporation  to  sell  the  same  beloTV  par  and  put  the  proceeds  in 
the  corporate^  treasury  for  a  working  capital  doe^  not  neces- 
sarily prove  that  the  property  was  overvalued.  The  person  re-- 
ceiving  the  stock  may  have  been  willing  to  sacrifice  a  part  of 
hiS|  stock  and  property  in  order  to  make  the  rest  more  valu- 
able.^ 

Corporate  creditors  who  become  such  before  an  issue  of  stock 
is  made  for  property  at  an  overvaluation  cannot  hold  the  stock- 
holders liable  in  regard  to  such  issue,  inasmuch  as  those  credit- 


1  Lake  Superior  Iron  Co.  v.  Drexel, 
90  N.  Y.  87  (1883);  Williams  v.  Tay- 
lor, 130  N.  Y.  344  (1890);  American 
Tube,  etc.  Co.  v.  Hays,  165  Pa.  St. 
489  (1895).     See  also  §55  42,  39,  sitpm. 

The  person  to  whom  stock  has  been, 
issued  in  payment  for  property  may 
donate  a  part  of  it  as  a  bonus  to  go 
with  bonds  sold  at  par  directly  from 
the  corporation  to  the  person  taking 
the  bonus.  The  value  of  the  property 
in  this  case  was  not  proved.  Davis 
V.  Montgomery,  etc.  Co.,  8  S.  Rep. 
496  (Ala.,  1890).  In  the  case  of  Van 
Gestel  V.  Van  Gestel  Electric  Street 
Car  Co.  (N.  Y.  L.  J.,  July  3,  1890),  the 
court  enjoined  a  company  from  dis- 
posing of  such  stock  contrary  to  the 
■contract.  In  Hey  v.  Dolphin,  93  Hun, 
230  (1895),  patentees  to  whom  stock 
was  issued  contributed  a  part  of  it  to 
be  sold  on  the  market,  and  the  pro- 
ceeds given  to  the  corporation.  In 
Kelley  v.  Fletcher,  94  Tenn.  1  (1894), 
part  of  the  stock  which  was  issued 
for  property  was  turned  back  as  a 
gift  to  the  corporation  and  then  sold 
at  less  than  par. 

A  corporation  may  pledge  treasury 
stock  to  a  director.  Where  treasury 
stock,  instead  of  being  given  to  the 
corporation,  is  placed  in  the  hands  of 
trustees  under  a  trust  agreement, 
such  agreement  may  be  modified  by 
a  new  agreement  and  the  stock 
turned  over  to  the  corporation.  Kins- 
man V.  Fisk,  83  Hun,  494  (1895). 

It  is  legal  for  persons  to  whom 
stock  is  issued  for  property  to  donate 


a  part  of  it  to  the  treasury.  John, 
etc.  Land  Co.  v.  Cooke,  44  S.  W.  Eep. 
391  (Ky.,  1898).  A  judgment  creditor 
of  a  corporation  may  cause  its  treas- 
ury stock  to  be  sold  on  execution. 
Coit  V.  Freed,  49  Pao.  Eep.  533  (Utah, 
1897). 

Where  five  persons  subscribe  for 
$50,000  of  stock,  and  then  become  di- 
rectors and  turn  in  property  in  pay- 
ment for  such  subscriptions,  the 
transaction  is  legal,  they  being  the 
only  stockholders;  and  even  though 
they  donate  the  stock  to  the  treas- 
ury and  cause  it  to  be  sold  at  less 
than  par,  the  purchasers  are  not 
liable  on  the  stock.  Kellerman  v. 
Maier,  116  Cal.  416  (1897). 

In  Louisiana  the  purchase  by  a 
corporation  of  its  own  stock  cancels 
the  stock  until  re-issued.  If,  how- 
ever, in  the  re-issue  the  corporation 
gives  away  the  stock,  the  parties  re- 
ceiving it  are  Liable  to  subsequent 
corporate  creditors.  No  formal  con- 
tract of  subscription  is  necessary,  but 
the  mere  taking  of  the  stock  is  suffi- 
cient to  render  them  liable.  Belknap 
V.  Adams,  22  S.  Rep.  383  (La.,  1897). 

Where  the  owner  of  oil  lands 
agrees  to  convey  them  to  a  corpora- 
tion for  stock,  and  to  give  one-half  of 
the  stock  to  another  party,  who  pays 
the  vendor  $5,000  and  pays  to  the  cor- 
poration $35,000,  the  $35,000  is  not 
to  be  credited  as  a  payment  by  the 
vendor  on  his  stock.  Pardee  v.  Sun- 
set Oil  Co.,  56  Fed.  Rep.  51  (1893). 
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ors  did  not  rely  on  that  part  of  the  capital  stock  being  paid  in.* 
In  no  case  can  a  corporate  creditor  complain  where,  at  the  time 
"when  he  contracted  with  the  company,  he  knew  that  the  stock 
had  been  issued  for  property  taken  at  an  overvaluation.^ 

There  are  decisions,  however,  to  the  effect  that  there  is  a 
limit  beyond  which  the  courts  wiU  not  go  in  sustaining  the 
■  issue  of  stock  for  property  taken  at  an  overvaluation.  If  the 
property  which  is  turned  in  is  practically  worthless,  or  is  un- 
substantial and  shadowy  in  its  nature,  the  courts  will  hold  that 
there  has  been  no  payment  at  all,  and  that  the  stockholders  are 
liable  on  the  stock.' 


1  Handley  v.  Stutz,  139  IT.  S.  417 
(1891).  The  liability  of  stockholders 
cannot  be  enforced  for  the  benefit  of 
creditors  who  dealt  with  the  corpo- 
ration knowing  that  the  stock  had 
been  issued  for  property  taken  at  an 
overvaluation.  Adamant  Mfg.  Co.  v. 
WaUace,  16  Wash.  614  (1897).  See 
also  cases  cited  in  §  42,  supra. 

2  Bank  of  Fort  Madison  v.  Alden, 
129  U.  S.  372  (1889).  A  stockholder 
paying  his  stock  subscription  in  prop- 
erty at  an  agreed  value  is  not  liable 
in  equity  to  a  creditor  of  the  corpo- 
ration, who  had  knowledge  of  and  as- 
sented to  the  transaction  at  the  time 
when  it  took  place,  upon  the  ground 
that  the  real  value  turned  out  to  be 
less  than  was  agreed  upon.    Eioker- 

'  son,  etc.  Co.  v.  Farrell,  etc.  Co.,  75 
Fed.  Eep.  554  (1896). 

A  corporate  creditor  who  took  the 
note  of  the  corporation  in  payment  of 
an  antecedent  debt,  and  took  with 
full  knowledge  of  the  facts  as  to  the 
issue  of  the  stock  for  property,  can- 
not complain.  A  corporate  creditor 
cannot  complain  as  to  stock  issued 
subsequently  to  the  debt.  First  Nat. 
Bank  v.  Gustin,  etc.  Co.,  42  Minn.  327 
(1890);  contra,  SU  N.  E.  Rep.  19. 

An  issue  of  stock  for  an  old  fran- 
chise and  uncompleted  road-bed  of  a 
railroad  is  valid  although  the  par 
value  of  the  stock  is  much  more  than 
the  Value  of  the  propei'ty.    All  the 


stockholders  having  assented  thereto, 
and  there  being  no  creditors,  the 
transaction  is  valid.  A  holder  of 
bonds  issued  long  subsequently,  and 
who  purchased  with  knowledge  of 
the  facts,  cannot  complain  and  hold 
the  stockholders  liable.  Walburn  v. 
Chenault,  43  Kan.  352  (1890).  See 
Mathis  V.  Pridham,  1  Tex.  Civ.  App. 
58  (1893). 

A  stockholder  who  is  also  a  cred- 
itor, and  who  became  such  with  full 
knowledge  that  the  stock  was  paid 
for  by  property  at  an  overvaluation, 
cannot,  as  a  creditor,  compel  other 
stockholders  to  make  payments  on 
their  stock  as  being  partly  unpaid. 
Whitehill  V.  Jacobs,  75  Wis.  474  (1890). 
Under  the  Tennessee  statutes,  cred- 
itors prior  to  an  issue  of  stock  for 
property  at  an  overvaluation  may 
complain  as  well  as  those  after. 
Jones  V.  Whit  worth,  94  Terni.  602 
(1895).    See  also  §  42,  supra. 

3  The  supreme  court  of  the  United 
States,  in  Camden  v.  Stuart,  144  U.  S. 
104  (1892),  held  liable  for  unpaid  sub- 
scriptions the  subscribers  to  $150,000" 
of  stock  who  had  turned  in  therefor 
a  contract  for  real  estate  and  a  health 
resort  which  a  year  prior  thereto 
they  had  taken.  The  court  did  not 
allow  any  value  for  the  contract  and 
threw  out  the  good-will,  and  said 
(p.  115):  "The  experience  and  good- 
will  of  the   partners,  which  it  is 
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The  remedy  of  the  corporate  creditor  is  in  equity.'  An  ac- 
tion at  law  for  fraud  or  for  conspiracy  is  difficult  to  maintain.' 
Liability  on  stock  issued  for  property  at  an  overvaluation  com- 
mences only  upon  insolvency  of  the  corporation.    Hence  the 


claimed  were  transferred  to  the  cor- 
poration, are  of  too  unsubstantial  and 
shadowy  a  nature  to  be  capable  of 
pecuniary  estimation  ia  this  connec- 
tion. It  is  not  denied  that  the  good- 
will of  a  busiaess  maybe  the  subject 
of  barter  and  sale  as  between  the 
parties  to  it,  but  in  a  case  of  this 
kind  there  is  no  proper  basis  for  as- 
certaining its  value,  and  the  claim 
is  evidently  an  afterthought.  The 
same  remark  may  be  made  with  re- 
gard to  the  contract  of  January  30th, 
and  the  loss  of  time  and  trouble  to 
which  the  parties  were  subjected, 
which  are  now  claimed  to  be  ele- 
ments of  value  in  the  property  con- 
tributed to  the  corporation,  but  of 
which  no  account  was  made  at  the 
time." 

In  the  case  of  Lloyd  v.  Preston,  146 
U.  S.  630  (1893),  affirming  PrestoA  v. 


Cincinnati,  etc.  R'y,  36  Fed.  Rep.  54 
(1888),  where  the  owner  of  a  railroad 
sold  it  to  a  newly-organized  corpora- 
tion for  stock  and  bonds,  the  par 
value  of  which  was  fifty  times  the 
real  value  of  the  railroad,  the  court 
held  that  the  bondholders  and  other 
creditors  who  had  obtained  judg- 
ment against  the  corporation,  the 
execution  being  returned  unsatisfied, 
might  hold  the  party  receiving  the 
stock  liable  thereon  on  the  gTOund 
that  the  subscription  price  of  such 
stock  has  never  been  paid.  The  court 
(p.  643)  said:  "The  entire  organiza- 
tion was  grossly  fraudulent  from  first 
to  last,  without  a  single  honest  inci- 
dent or  redeeming  featm-e.  It  hav- 
ing been  found,  on  convincing  evi- 
dence, that  the  overvaluation  of  the 
property  ti'ansferred  to  the  railway 
company  by  Harper,  in  pretended 


iThe  corporate  creditor's  remedy 
herein  is  not  by  an  action  at  law  for 
fraud  and  deceit.  Priest  v.  White, 
89  Mo.  609  (1886). 

In  a  suit  to  enforce  the  liability  of 
the  stockholders  on  stock  issued  for 
propei-ty  at  an  overvaluation,  it  is  not 
necessary  to  make  all  of  the  stock- 
holders defendants,  but  any  defend- 
ant to  the  creditor's  bfil  may  file  a 
cross-bill  and  bring  in  the  stockhold- 
ers who  are  not  parties.  Coleman  v. 
Howe,  154  m.  458  (1895). 

A  bUl  to  compel  an  assignee  for 
the  benefit  of  creditors  of  an  insolv- 
ent corporation  to  account;  and  to 
hold  stockholders  liable  on  stock  is- 
sued for  property;  and  to  reach  cor- 
porate assets  in  third  parties'  hands, 
is  multifarious.  O'Bear  Jewelry  Co. 
V.  Volfer,  106  Ala.  205  (1895). 

Where  the  assignee  of  an  insolvent 
corporation,  in  attacking  the  pay- 


ment for  stock  by  property,  sues  the 
stockholders  as  though  no  payment 
at  all  had  been  made,  he  cannot  prove 
overvaluation  of  property  turned  hi 
in  payment.  His  pleading  is  wrong. 
Smith  V.  Prior,  58  Minn.  247  (1894). 

The  corporate  creditor's  bill  may 
be  by  one,  but  must  be  ia  behalf  of 
aU.  Cleveland  RolUng-Mill  Co.  v. 
Texas,  etc.  R'y,  37  Fed.  Rep.  350  (1886). 

In  a  creditor's  suit  to  enforce  sub- 
scriptions for  stock  it  is  not  sufficient 
to  put  in  evidence  a  contract  show- 
ing that  the  stock  had  been  issued 
for  work  and  services  to  be  per- 
formed. Proof  must  be  given  of  the 
performance.  Clow  v.  Brown,  134 
Ind.  287  (1893). 

2  It  is  difficult  for  a  corporate  cred- 
itor to  seek  collection  by  making  out 
a  conspiracy.  Brackett  v.  Griswold, 
13  N.  Y.  Supp.  193  (1891). 
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statute  of  limitations  runs  from  that  date."  Laches  may  be  a 
bar  to  the  collection  of  what  is  claimed  to  be  due  on  watered 
stock.2 

§  4T.  Liability  of  such  persons  under  various  constitutional 
ptovisions  in  Pennsylvania,  Illinois,  California,  Kentucky, 
NelyrasM,  Alabama,  Arkansas,  Missouri,  Texas,  Louisiana, 
Colorado,  and  other  states,  and  under  statutory  provisions  in 
New  York,  Maine,  Ohio,  Wisconsin,  Minnesota,  Tennessee,  In- 
diana, New  Jersey,  Washington  and  Iowa. —  The  preceding 
section  contains  the  common  law  on  the  liability  of  persons 


payment  of  the  subscriptions  to  the 
capital  stock,  was  so  gross  and  obvious 
as,  in  connection  with  the  other  facts 
in  the  case,  to  clearly  establish  a 
case  of  fraud,  and  to  entitle  bona  fide 
creditors  to  enforce  actual  payment 
by  the  subscribers,  it  only  remains  to 
consider  the  effect  of  the  defenses 
set  up." 

In  Re  Theatrical  Trust,  etc.,  73  L. 
T.  Eep.  461  (1895),  the  court  in  a 
dictum  laid  down  the  rule  in  regard 
to  payment  for  stock  by  property  as 
follows:  "  The  conclusion  I  come  to 
is  this:  that  if  the  consideration  is 
illusory,  or  if  it  presents  an  obvious 
money  measure  which  shows  that 
the  shares  were  issued  at  a  discoimt, 
or  if  the  shares  are  openly  issued  at  a 
discount,  in  aU  these  cases"  the  party 
receiving  the  stock  is  liable.  "  He  may 
give  goods,  he  may  give  things  that 
have  no  physical  existence,  such  as  a 
good-will  or  a  license, — in  fact,  all 
sorts  of  things,  in  consideration  of 
shares  allotted  to  him,  and  thus  pay 
for  the  shares.  These  two  cases  decide 
that  an  allottee  must  really  pay  for 
the  shares.  They  go  further  than  that, 
and  decide  that  if  the  contract  makes 
it  manifest  on  the  face  of  it  that  an 
aUottee  is  paying  less  than  the  nom- 
inal cash  value  of  the  shares,  he  naay 
be  liable  for  the  balance  beyond  what 
he  has  paid.  I  do  not  think,  how- 
ever, that  those  cases  go  beyond  that. 
I  do  not  understand  them  to  decide 


that  the  comrt  has  any  duty  or  power 
to  take  each  contract  and  consider 
whether  the  price  which  is  agreed  to 
be  given  is  a  fair  and  reasonable 
price,  or  whether  the  thing  which  is 
to  be  taken  in  payment  instead  of 
cash  is  in  the  market  of  a  cash  value 
equal  the  nominal  value  of  the 
shares." 

Where,  upon  the  increase  of  the 
capital  stock,  $3,000  of  stock  is  issued 
to  a  party  for  a  patent-right,  and  in 
about  six  months  the  patent-right  is 
assigned  back  to  him  for  $1,  he  will 
be  held  liable  for  the  $3,000  in  case 
the  corporation  becomes  insolvent. 
Peck  V.  EUiott,  79  Fed.  Rep.  10  (1897). 
Where  $2,500  of  stock  are  issued  for 
^5,000  cash  and  services  as  an  officer 
and  manager,  the  court  will  allow  the 
fair  value  of  his  services  and  hold 
him  liable  for  the  difference  in  aid 
of  corporate  creditors.  Addison  v. 
Pacific,  etc.  Co.,  79  Fed.  Eep.  459  (1897). 

1  Jones  V.  Whitworth,  94  Tenn.  603 
(1895).  The  time  may  be  shorter  as 
to  deceased  stockholders.    Id. 

2  Thus,  where  stock  is  issued  for 
services  and  its  actual  value  is  worth 
much  less  than  the  services,  and 
seven  years  elapse,  a  creditor  cannot 
complain,  especially  when  he  bought 
up  a  claim.  Wilson  v.  St.  Louis,  etc. 
E.  R.,  130  Mo.  45  (1894).  Fom-teen 
years'  delay  is  fatal  as  to  the  corpo- 
ration. San  Antonio  St.  E'y  v.  Ad- 
ams, 25  S.  W.  Eep.  639  (Tex.,  1894). 
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who  pay  for  stock  in  property  taken  at  an  overvaluation.  The 
common  law  sustains  the  transaction  and  hence  renders  easy 
the  issue  of  watered  stock.  Now  in  former  days  watered  stock 
did  much  harm.  It  deceived  people  and  induced  them  to  buy 
the  stock  or  bonds,  or  to  extend  credit  to  the  company,  on  the 
supposition  that  the  capital  stock  had  really  been  paid  for  at 
actual  par  value.  Hence,  when  it  became  clear  that  the  com- 
mon law  did  not  prevent  the  issue  of  watered  stock,  but  com- 
pelled the  public  to  rely,  not  upon  •  statements  of  the  capital 
stock,  but  on  an  investigation  of  the  actual  condition  of  the 
company,  a  demand  arose  for  statutes  and  constitutional  pro- 
visions to  protect  the  people  from  watered  stock. 

This  demand  gave  rise  to  certain  constitutional  provisions 
which  have  been  enacted  in  several  states.  These  provisions 
are  very  similar  in  their  wording,  and  are  substantially  as  fol- 
lows: "  Wo  corporation  shaU  issue  stocks  or  bonds  except  for 
money,  labor  done  or  money  or  property  actually  received ;  and 
all  fictitious  increase  of  stock  or  indebtedness  shall  be  void."  * 

It  is  now  over  twenty  years  since  the  first  of  these  provisions 
was  enacted,  and  yet  it  may  be  said  that  these  constitutional 
provisions  have  decidedly  failed  to  remedy  the  evil  which  they 
were  expected  to  cure.  They  are  so  sweeping  in  their  effects,  and 
so  disastrous  to  innocent  holders  of  corporate  securities,  that 
the  courts  are  reluctant  to  declare  void  the  stock  and  bonds 
which  have  passed  into  lonajide  hands.  The  provision  is  held 
to  be  applicable  and  effective  only  when  the  issue  is  entirely 
fictitious.  It  does  not  interfere  with  the  customary  methods 
of  starting  the  corporate  enterprise  by  the  issue  of  stock  and 
bonds  in  payment  for  the  construction  of  the  corporate  works, 
and,  except  in  Alabama  and  Missouri,  it  may  be  said  that  the 
courts  have  construed  away  the  language  and  purpose  of  the 
provision.^ 

1  See  the  constitutions  of  Alabama,  §138;  Pennsylvania,  art.  XVI,  §7; 

art.  XIV,  §  6;  Arkansas,  art.  XII,  §  8;  South  Dakota,  art.  XVII,  §  8;  Texas, 

California,  art.  XII,  §  11 ;  Colorado,  art.  XII,  §  6 ;  Washington,  art.  XII,  §  6. 

art.  XV,  §  9;  Idaho,  art.  VIII,  §9;  '^ Federal     courts:    The     supreme 

Illinois,  art.  XII,  §  13;   Kentucky,  court  of  the  tlnited  States,  in  Mem- 

§  193;  Louisiana,  art.  CCXXXVIII;  phis,  etc.  E.  E.  v.  Dow,  120  U.  S.  287 

Mississippi,  §  196;  Missouri,  art.  XII,  (1887),  held  that  this  provision  did 

§  8;  Montana,  art.  XV,   §   10;   Ne-  not  invalidate  a  transaction  upon  the 

biaska,  art.  XI,  §  5;  North  Dakota,  reorganization  of  a  company  after  a 

127 


§4Y.] 


'wateeed"  stock. 


[cH.  in. 


The  supreme  court  of  Alabama  and  the  supreme  court  of 
Missouri  take  issue  with  the  above  statement  of  law  and  assert 
that  these  constitutional  prohibitions  have  been  effective.  In 
reply  to  this  the  author  refers  to  the  decisions  of  the  supreme 


foreclosure  of  its  property,  and  a  pur- 
chase of  the  property  by  a  committee 
for  the  bondholders,  whereby  they 
-took  in  payment  of  such  property  the 
bonds  and  stock  of  the  new  corpora- 
tion, even  though  the  stock  alone  of 
the  new  company  thus  taken  was,  at 
its  par  value,  equal  to  the  value  of 
the  property  involved. 

Where  all  the  stock  and  a  large 
■quantity  of  bonds  are  issued  by  a  rail- 
road corporation  to  its  contractor  in 
payment  for  the  construction  of  the 
road,  the  contractor  is  not  liable  to 
corporate  creditors  on  the  stock,  even 
though  the  bonds  were  a  sufficient 
consideration  for  building  the  road, 
unless  the  corporate  creditors  prove 
that  the  stock  at  the  time  of  its  issue 
had  a  real  or  market  value.  "  If  when 
disposed  of  by  the  railroad  company 
it  was  without  value,  no  virrong  was 
done  to  creditors."  Even  the  Missom-i 
constitution  and  statutes  do  not 
change  this  rule.  Fogg  v.  Blair,  139 
U.  S.  118  (1891). 

The  Illinois  constitutional  provis- 
ion does  not  render  invalid  the  issue 
of  $9,000,000  of  bonds  and  $18,000,000 
of  stock  for  property  purchased  at 
foreclosure  sale  for  $1,500,000,  there 
having  been  added  to  the  property 
$6,000,000  worth  ^  of  improvements. 
The  court  pointed  out  that  the  issue 
of  the  stock  did.  not  interfere  with 
creditors  collecting  their  claims,  in- 
asmuch as  their  claims  were  ahead 
of  the  stock,  and  the  bonds  by  them- 
selves were  not  in  excess  of  the  prop- 
erty itself.  Continental  T.  Co.  v.  To- 
ledo, etc.  R  E.,  82  Fed.  Eep.  642  (1897). 

The  California  constitutional  pro- 
hibition against  the  issue  of  fictitious 
bonds  or  stock  does  not  prevent  the 
company  pledging  its  bonds  for   a 


debt  less  than  the  par  value  of  such 
bonds.  Atlantic,  etc.  Co.  v.  Wood- 
bridge,  etc.  Co.,  79  Fed.  Rep.  843  (1897). 

It  is  legal  for  a  company  to  issue 
$67,000  of  bonds  and  $67,000  of  full- 
paid  stock  even  to  one  of  its  directors 
for  $67,000  in  cash,  if  this  was  all  that 
the  whole  $134,000  of  securities  were 
worth,  and  if  all  the  directors  and 
stockholders  knew  of  it  and  agreed 
to  it.  The  provision  in  the  California 
constitution  relative  to  watered  stock 
and  bonds  does  not  invalidate  them. 
Union  L.  &  T.  Co.  v.  Southern  Cal- 
ifornia,, etc.  Co.,  ol  Fed.  Rep.  840  (1892). 

Although  watered  stock  and  bonds 
are  issued  in  Pennsylvania,  yet  a  bona 
fide  purchaser  of  the  bonds  may  fore- 
close the  mortgage  securing  them  in 
order  to  obtain  payment.  Woodbury 
V.  Allegheny,  etc.  R.  R.,  73  Fed.  Rep. 
371  (1895). 

In  New  Castle,  etc.  R'y  v.  Simpson, 
21  Fed.  Eep.  533  (1884),  the  court,  in 
passing  on  the  provision  in  the  Penn- 
sylvania constitution,  held  that  a  con- 
tract giving  a  construction  company 
$800,000  of  stock  and  $300,000  of  bonds 
for  work  worth  but  $180,000  would  be 
set  aside,  although  $40,000  of  work 
had  been  done;  but  that  the  con- 
struction company  should  be  repaid 
the  $40,000  in  cash.  See  S.  C,  33  Fed. 
Rep.  314  (1885),  holding  that  the  con- 
tractor may  recover  back  not  only 
this,  but  also  a  reasonable  compensa- 
tion and  interest. 

Where  $100,000  of  bonds  and 
$135,000  of  stock  are  issued  in  pay- 
ment of  construction  work  of  the 
value  of  $131,000,  the  bonds  are  valid 
and  may  be  enforced  by  bona  fide 
purchasers.  Wood  v.  Corry,  etc.  Co., 
44  Fed.  Rep.  146  (1890).  This  last  case 
held  also  that  only  the  state  could  ob- 
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court  of  the  TJnited  States  and  of  the  supreme  courts  of  vari- 
ous states  set  forth  in  the  notes  below.  The  trouble  with  these 
constitutional  prohibitions  is  that  they  attempt  to  cure  the  evil 
after  the  harm  has  been  done,  instead  of  attempting  to  over- 


ject  to  an  issue  of  "  watered  "  stock 
and  bonds  as  being  in  violation  of 
this  constitutional  provision. 

Where  stock  is  issued  as  full  i)aid 
for  labor  done,  and  the  good  faith  is 
not  questioned  and  the  consideration 
was  performed,  the  stockholders  can- 
not be  held  liable  on  the  stock  as  not 
being  paid  up  in  full.  Holly  Mfg.  Co. 
w.  New  Chester  Water  Co.,  48  Fed. 
Eep.  879  (1891). 

In  the  case  of  Northwestern,  etc. 
Ins.  Co.  V.  Cotton,  etc.  Co.,  46  Fed. 
Rep.  23  (1891),  the  court  held  that 
where  property  worth  $157,000  is 
turned  in  to  a  corporation  for  $300,000, 
payable  in  $135,000  of  stock  and 
$75,000  of  bonds,  the  creditors  of  the 
company  might  hold  the  parties  har 
ble  on  the  stock,  as  though  it  were 
unpaid  stock,  and  the  creditor  is  pre- 
sumed not  to  have  known  of  the 
transaction  when  he  contracted  the 
debt. 

The  constituticmal  provision  in  Ala- 
fearua  forbidding  the  issue  of  stock  or 
bonds  except  for  value,  and  the  stat- 
utory provision  requiring  subscrip- 
tions to  raihroad  stock  to  be  paid  in 
money,  labor  or  property  at  their 
money  value,  does  not  prevent  one 
railroad  company  selling  its  property 
to  another  raiboad  company  for  bonds 
and  stock  of  the  latter,  and  the  value 
placed  upon  the  property  may  be  its 
net  earning  power  and  the  cost  of  re- 
building it.  It  is  immaterial  that  the 
original  cost  was  much  less.  Grant  v. 
East,  etc.  R  R,  54  Fed.  Rep.  569  (1893). 

In  the  case  of  Coe  v.  East,  etc.  E.  R., 
52  Fed.  Rep.  531  (1893),  the  court  held 
that  the  above  provision  in  Alabama 
against  watered  stock  and  bonds  did 
not  invalidate  bonds,  although  $10,000 
Of  bonds  and  $10,000  of  stock  were 


issued  for  every  mile  of  road  con- 
structed, even  though  it  cost  much 
less  than  $30,000  cash  per  mile. 

The  Texas  prohibition  is  not  appli- 
cable to  a  contract  of  a  land  improve- 
ment company  to  issue  bonds  to  aid 
in  building  a  bi'idge.  Fort  Worth 
City  Co.  V.  Smith  Bridge  Co.,  151 U.  S. 
294  (1894). 

Under  the  Texas  statute,  providing 
for  bringing  in  the  stockholder  and 
holding  him  liable  on  his  unpaid  sub- 
scription in  the  same  action  in  which 
the  corporation  itself  is  sued,  the 
stockholder  will  not  be  held  liable 
although  he  sold  the  company  $55,000 
worth  of  property  for  $33,500  in  cash 
and  $45,000  in  stocks  and  bonds. 
Thomson-Houston,  etc.  Co.  v.  Dallas, 
etc.  Co.,  54  Fed.  Rep.  1001  (1893). 

Under  the  peculiar  wording  of  the 
Kentucky  constitution,  to  the  effect 
that  property  or  labor  shall  not  be  r©. 
ceived  in-  payment  of  stock  or  bonds 
"  at  a  greater  value  than  the  market 
price  at  the  time  the  said  labor  was 
done  or  property  delivered,"  a  con- 
tract, by  which  the  assets  of  one  cor- 
poration are  to  be  turned  over  to  a 
new  corporation,  so  that  the  stock- 
holders of  the  old  corporation  shall 
receive  preferred  stock  in  the  new 
Corporation  dollar  for  dollar  for  their 
old  stock,  and  that  then  $335,000  of 
common  stock  is  to  be  given  to  bro- 
kers who  agree  to  sell  §100,000  of 
bonds  at  ninety  cents  on  the  dollar,  is 
illegal,  and  an  action  by  the  brokers 
for  damages  for  breach  of  such  con- 
tract wiU  not  lie.  Altenberg  v.  Grant, 
85  Fed.  Rep.  345  (1898). 

lUinois:  The  supreme  court  of  Illi- 
nois settled  this  question  for  that 
state  properly  wlien  it  rendered  the 
decision    in    Peoria,    etc.    B.   R   u 
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see  the  issue  of  stock  and  bonds  before  the  issue  is  made. 
There  is  but  one  state  in  the  Union  which  has  succeeded  in 
eliminating  most  of  the  evils  of  stock-watering.  That  state 
is  the  commonwealth  of  Massachusetts.     The  remedy  there  is- 


Thompson,  103  111  187  (1882).  In  this 
case  bonds  and  cash  were  given  to 
the  contractors  in  payment  for  the 
construction  of  the  road.  The  trans- 
action was  upheld. 

This  decision  was  practically  the 
first  important  decision  in  the  coun- 
try on  this  constitutional  provision 
now  so  common,  and  the  supreme 
court  of  Illinois  wisely  held  that  the 
provision  was  not  intended  to  inter- 
fere with  the  usual  business  method 
of  issuing  the  stock  and  bonds  of  cor- 
porations. 

In  Coleman  v.  Howe,  154  IlL  458 
(1895),  the  court  held  that,  where 
property  of  known  value  and  worth 
but  $75,000  is  sold  to  a  corporation 
for  $150,000  capital  stock  and  a  mort- 
gage for  $70,000,  fraud  is  presumed, 
and  the  stockholders  are  liable  for 
the  par  value  of  the  stock  less  the 
$5,000.  The  court  said:  "Some  of 
the  cases  hold  that  overvaluation 
will  not  render  the  stockholder  lia- 
ble for  the  difference  between  the 
actual  and  accepted  values  unless 
there  is  an  affirmative  proof  of  fraud 
aliunde.  But  other  cases  hold  what 
we  regard  as  the  better  view,  namely, 
that  where  property  whose  value  is 
well  known,  or  can  be  easily  learned, 
is  taken  at  an  exaggerated  estimate, 
a  strong  presumption  is  raised  that 
the  valuation  is  not  in  good  faith, 
and  is  made  for  a  fraudulent  piirpose. 
This  presumption  will  be  conclusive 
unless  rebutted  by  satisfactory  evi- 
dence explanatory  of  the  apparent 
fraud.  Where  the  overvaluation  is 
so  great  that  the  fraudulent  intent 
appears  on  its  face,  and  is  not  ex- 
plained, the  court  will  hold  it  to  be 
fraudulent  as  matter  of  law." 

The  fact  that  a  contractor  received 


stock  and  bonds  four  times  in  par 
value  the  value  of  the  work  is  not 
fatal,  where  no  fraud  is  alleged  and 
the  actual  cost  of  the  work  is  not  al- 
leged. But  where  the  contractor 
then  entered  into  a  contract  whereby 
the  mortgage  was  to  be  foreclosed, 
and  he  was  to  participate  in  the  prop- 
erty purchased  at  the  sale,  all  for  the 
purpose  of  cutting  off  other  creditors, 
he  is  liable  to  them.  Cleveland,  etc. 
Co.  V.  Crawford,  9  R'y  &  Corp.  L.  J. 
171  (Chicago,  1891). 

Where  the  stockholders  in  an  in- 
solvent California  corporation  formed 
an  Illinois  corporation  and  exchanged 
their  stock  for  stock  in  the  latter,  in 
order  to  avoid  the  CaUfomia  statu- 
tory liability,  and  then  transferred 
the  property  of  the  California  corpo- 
ration to  the  Illinois  corporation,  the 
Illinois  covnt  held  them  liable  on  the 
new  stock  to  the  extent  that  the  act- 
ual value  of  the  property  was  less  than 
the  par  value  of  the  stock.  Sprague 
V.  Nat.  Bank  of  America,  50  N.  E.  Eepi 
19  (HL,  1898). 

Pennsylvania:  Where  a  water- 
works company  issues  all  its  stock 
and  bonds  to  a  contractor  for  con- 
struction work  in  advance  of  the 
work,  and  the  contractor  pledges 
them  to  a  banker  for  advances,  the 
other  creditors  of  the  water-works 
company  cannot  claim  an  interest 
in  such  securities  even  though  the 
banker  had  assumed  the  contractor's 
obhgation  to  one  other  creditor.  Mo- 
Neal,  etc.  Co.  v.  BuUock,  174  Pa.  St. 
93    (1896). 

It  is  legal  for  a  corporation  to  issue 
stock  as  fuU  paid  to  a  person  in  con- 
sideration of  his  leaving  an  employ- 
ment in  which  he  is  engaged  and  of 
assuming  the  presidency  of  the  oor- 


130 


OH.  III.] 


"wateeed"  stock. 


[§iT. 


a  prohibition  against  the  issue  of  any  stock  or  bonds  for  prop- 
erty until  after  state  commissioners  have  passed  upon  the  pro- 
posed issue.  That  state  does  not  wait  until  the  stock  and  bonds 
have  been  issued  and  either  sold  or  used  as  collateral  security. 


poration.    Shannon  v.  Stevenson,  173 
Pa.  St.  419  (1896). 

In  the  important  case,  American 
Tube,  etc.  Co.  v.  Hays,  165  Pa.  St.  489 
(1895),  the  members  of  a  firm  engaged 
in  operating  gas  wells  formed  a  cor- 
poration with  a  capital  stock  of 
$500,000.  They  agreed  with  the  cor- 
poration to  transfer  the  firm's  prop- 
erty to  it  in  payment  of  the  $500,000 
of  stock,  and  also  that  they  should 
retain  only  $175,000  of  such  stock, 
and  turn  into  the  company's  treasury 
the  remainder  as  a  working  capital. 
The  contracts  were  performed  in 
good  faith.  The  cotirt  held  that  the 
stock  was  paid  up,  and  that  the  sub- 
scribers were  not  liable  to  creditors 
for  the  amounts  subscribed  by  them. 

It  was  also  held  that  the  fact  that 
the  property  transferred  to  the  com- 
pany afterwards  proved  to  be  much 
less  in  value  than  $175,000  did  not 
render  the  stockholders  liable,  there 
being  no  proof  of  fraud  or  bad  faith, 
and  the  value  of  the  property  at  the 
time  of  the  transaction  having  been 
largely  speculative,  it  being  natural- 
gas  property. 

Where  stock  is  actually  issued  for 
property,  it  is  useless  to  check  money 
in  and  out  in  payment.  "Not  a  dol- 
lar in  actual  money  was  used  in  the 
transaction,  and  what  end  was  ac- 
complished by  all  this  idle  ceremony 
it  is  impossible'  for  us  to  see.  But,  if 
^  did  no  good,  we  cannot  see,  in  the 
absence  of  any  finding  of  fraud  in- 
tended or  practiced,  that  it  did  any 
serious  harm."  American  Tube,  etc. 
Co.  V.  Hays,  165  Pa.  St.  489  (1895). 

A  land-owner  who  agrees  to  take 
pay  frorfli  a  railroad  for  a  right  of 
way  in  shares  of  stock  must  take  the 
stock  at  its  par  value  and  not  at  its 


market  value.  Hoffman  v.  Blooms- 
burg,  etc.  B.  R.,  157  Pa.  St.  174  (1893). 

Where  the  president  of  a  railroad 
corporation  secretly  owns  land  in  the 
name  of  another  person,  and  causes 
the  corporation  to  purchase  it  and 
issue  stock  and  bonds  in  payment 
without  disclosing  his  interest  in  the 
land,  he  is  Hable  to  the  corporation 
for  the  difference  between  the  actual 
market  value  of  the  stock  and  bonds 
and  the  actual  value  of  the  land. 
Danville,  etc.  R.  R.  v.  Kase,  39  AtL 
Rep.  301  (Pa.,  1898). 

Land  may  be  turned  in  in  payment 
for  stock,  even  at  an  overvaluation, 
where  the  valuation  is  set  forth  in 
the  incoi-poration  papers,  under  the 
Pennsylvania  act.  Cock  v.  Bailey, 
146  Pa.  St.  328  (1893). 

A  contractor  who  receives  bonds 
in  payment  of  construction  work 
and  sells  them  cannot  claim  that 
they  are  void  as  contrary  to  the  stat- 
ute prohibiting  "watered"  bonds. 
Reed's  Appeal,  123  Pa.  St.  565  (1888). 

Where  a  consolidated  company  of 
New  York  and  Pennsylvania  issues 
bonds  in  New  York  fictitiously,  such 
bonds  cannot  be  enforced  in  Penn- 
sylvania, since  they  are  void  by  its 
constitution.  A  foreclosure  in  New 
York  of  the  mortgage  securing  the 
bonds  may  be  set  aside  and  the  bonds 
declared  void.  Pittsburgh,  etc.  R.  R. 
V.  Rothschild,  4  Cent.  Rep.  107  (1886). 

In  passing  upon  the  legality  of  an 
issue  of  $500,000  of  stock  for  a  road 
that  had  just  been  sold  under  a  mort- 
gage for  $100,000,  the  court  said  in 
Commonwealth  v.  Central  Passenger 
R'y,  53  Pa.  St.  506,  515  (1886):  "In  aU 
such  cases  the  detei-mination  of  the 
amount  of  stock  must  be  an  arbitrary 
adjustment.    As  we  have  said,  the 
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Tlie  remedy  is  applied  in  the  origin  of  tlie  transaction,  and  has 
been  found  to  be  effective  as  well  as  just.  There  are  few- 
Massachusetts  cases  in  this  chapter  —  a  proof  of  the  justice  and 
efficacy  of  the  Massachusetts  remedy.     On  the  other  hand,  the 


cost  of  the  property  is  no  fair  meas- 
iire  of  what  the  stock  represents,  and 
if  the  real  value  be  adopted  as  the 
standard,  it  is  no  standard  at  all.  It 
varies  with  the  estimates  of  wit- 
nesses, and  the  franchises  are  inca- 
pable of  valuation.  ...  If  that  was  a 
sum  greater  than  the  actual  value  of 
the  company's  franchises  and  prop- 
erty, as  it  was  greater  than  the  cost, 
we  are  unable  to  see  how  the  public 
was  aflE eoted  by  the  exaggerated  es- 
timate." 

As  to  the  common  law  of  Pennsyl- 
vania on  this  subject,  see  §  46,  supra. 

California:  In  California  the  su- 
preme court,  in  Stein  v.  Howard,  65 
CaL  616  (1884),  has  held  that  the  con- 
stitutional prohibition  does  not  pre- 
vent the  issue  of  stock  at  less  than  its 
par  value.  The  meaning  of  "ficti- 
tious" is  defined  to  be  that  given 
in  Webster's  Dictionary.  The  court 
said:  "Of  the  stock  proposed  to  be 
issued  there  is  no  one  share  upon 
which  a  person  can  place  his  finger 
and  say  that  sliare  is  or  will  be 
feigned,  imaginary,  not  real;  counter- 
feit, false,  not  genuine."  An  injunc- 
tion to  restrain  such  an  issue  of  new 
increased  stock  was  refused. 

Eeceiving  the  subscriber's  note  in 
payment  for  stock  does  not  render 
the  stock  void,  imder  this  constitu- 
tional provision.  Pacific  Trust  Co.  v. 
Dorsey,  13  Pac.  Eep.  148  (CaL,  1887), 
affirming  S.  C,  73  Cal.  55  (1886). 

Where  a  corporation  that  has  no 
property  issues  $3,475,000  of  full-paid 
stock  as  the  purchase  price  of  prop- 
erty worth  $l,S00,O00,and  also  assumes 
mortgage  bonds  on  such  property  to 
the  amount  of  $1,050,000,  such  stock 
is  not  fictitious,  and  a  stockholder  in 
the  purchasing  corporation  cannot 
complain,  inasmuch  as  he  is  not  in- 


jtired.  Smith  v.  Ferries,  etc.  E'y,  51 
Pac.  Rep.  710  (Cal.,  1897). 

Where  stock  is  issued  for  property, 
but  at  an  agreed  price  of  fifty  cents 
on  the  doUar  for  the  stock,  the  cer- 
tificates of  stock  not  piu-porting  to 
be  full  paid,  the  party  is  liable  to 
corporate  creditors  for  the  other  fifty 
cents  on  the  doUar.  Stockton,  etc. 
Co.  V.  Houser,  109  Cal.  1  (1895). 

Under  the  California  constitution, 
a  note  conditioned  upon  the  comple- 
tion of  the  road  in  a  given  time  and 
given  to  the  corporation  for  stock  is 
void.  Jefferson  v.  Hewitt,  103  CaL 
624  (1894). 

Colorado:  Stock  issued  as  full-paid 
for  no  consideration  whatsoever  is 
void  under  the  constitutional  provis- 
ion that  stock  shall  be  issued  only 
"  for  labor  done,  services  performed, 
or  money  or  property  actually  re- 
ceived." The  original  holder  of  such 
stock  cannot  institute  a  sxiit  to  rem- 
edy a  wrong  done  to  the  coi-poration 
by  its  president.  Arkansas  Eiver,  etc. 
Co.  V.  Farmers'  L.  &  T.  Co.,  13  Colo. 
587  (1889).    See  53  Pac.  Eep.  959. 

Nebraska:  In  the  case  of  Troup  v. 
Horbach,  74  N.  W.  Eep.  336  (Neb., 
1898),  the  supreme  court  reversed  the 
court  below  and  held  that  although 
$20,000  par  value  of  stock  was  issued 
for  real  estate  worth  only  $6,000,  yet 
that  neither  the  party  receiving  the 
stock  nor  his  transferees  with  notice 
were  liable  for  the  remaining  $14,000, 
no  fraud  or  misrepresentation  being 
shown. 

The  issue  of  stock  in  violation  of 
this  provision  of  the  constitution  ren- 
ders the  charter  liable  to  forfeiture 
by  the  state.  State  v.  Atchison,  etc. 
R.  R,  24  Neb.  143  (1888). 

In  Gilkie,  etc.  Co.  v.  Dawson,  etc. 
Co.,  46  Neb.  333  (1895),  where  $240,000 
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flood  of  litigation  in  the  courts  of  Alabama,  Missouri  and  tlie 
other  states,  on  this  subject,  is  similar  proof  of  the  injustice  and 
failure  of  the  policy  of  repudiation.  Moreover,  the  bewildering 
currents  of  conflicting  decisions,  even  in  those  states  where  the 
most  earnest  efforts  are  made  to  enforce  the  constitutional  pro- 
visions, leave  the  investor  on  an  unknown  sea,  without  chart, 
compass,  landmark  or  pilot.^    Even  in  Alabama  and  Missouri 


par  value  of  stock  was  issued  for  an 
equity  in  land,  such  equity  being 
worth  only  $20,000,  the  court  held 
that  the  transaction  was  fraudulent 
per  se,  and  the  holders  of  the  stock 
were  liable  for  the  difference  be- 
tween its  par  value  and  the  $30,000, 
and  the  court  also  held  that  the 
transferees,  taking  with  full  knowl- 
edge of  the  facts,  were  also  Uable. 

Kentucky:  "Where  a  person  buys 
land  for  $5,000  and  pays  down  one-ljalf 
thereof ,  then  through  friends  sells  it  to 
a  corporation  f  ormed-f  or  that  purpose 
for  $10,000  of  stock,  the  corporation 
assuming  the  other  two-thirds  of  the 
oiiginal  purchase  price,  the  transac- 
tion is  legal  if  the  land  is  worth 
$10,000,  and  the  stockholders  are  not 
liable  on  the  stock  even  though  they 
received  their  stock  from  the  vendor 
for  nothing,  and  even  though  the 
land  finally  sold  on  foreclosure  sale 
for  $3,000  and  the  original  vendor 
brought  suit  as  a  creditor  of  the  cor- 
poration. Mercer  v.  Park,  etc.  Co., 
38  S.  W.  Rep.  841  (Ky.,  1897). 

Washington:  In  Manhattan  Trust 
Co.  V.  Seattle,  etc.  Co.,  16  Wash.  499 
(1897),  a  person  bought  coal  mines  for 
$70,000,  and  then  organized  a  corpo- 
ration and  sold  them  to  the  corpora- 
tion for  $5,000,000  full-paid  stock  and 
$320,000  mortgage  bonds.  The  com- 
pany did  not  pay  the  interest  on  the 
bonds  and  incurred  a  a  floating  debt 
of  $185,000.  The  bonds  were  still 
held  by  the  original  parties,  and  the 
trustee  of  the  mortgage  took  posses- 
sion under  the  mortgage  and  filed  a 
bill  in  equity  to  protect  the  posses- 
sion and  to  obtain  a  receiver.    The 


court  held  that  the  transactic  n  was 
fraudulent,  but  subsequentlj',  in  the 
same  case,  the  court  practically  over- 
ruled this  decision  and  held  that  the 
bonds  were  legaL    53  Pao.  Rep.  951 


Where  stock  is  issued  to  an  attor- 
ney and  on  its  face  is  marked  "  Paid 
up,"  it  may  nevertheless  be  a  ques- 
tion for  the  jury  whether  it  was 
paid  for  by  agreement  by  services. 
Elderkin  v.  Peterson,  8  Wash.  674 
(1894). 

A  creditor  cannot  object  where  the 
stock  was  issued  for  property  hon- 
estly believed  to  be  worth  the  par 
value  of  the  stock.  Turner  v.  Bailey, 
13  Wash.  634  (1895). 

Even  though  real  estate  worth  but 
$2,000  is  deeded  to  a  corporation  in 
payment  for  $4,000  of  stock,  yet  the 
holder  of  the  stock  is  not  liable  for 
the  remaining  $2,000,  under  the  stat- 
utes of  Washington,  the  court  saying 
that  no  actual  intention  of  fraud  was 
proved,  and  that  no  proof  was  given 
that  the  corporation  was  formed  to 
issue  paper  or  obligations  to  third 
parties,  or  to  incur  any  indebtedness 
at  all,  and  that  mere  overvaluation 
did  not  constitute  fraud.  Kroenert 
V.  Johnston,  52  Pac.  Rep.  605  (Wash., 
1898),  limiting  prior  decisions. 

Texas:  If  the  contract  does  not  ex- 
pressly state  that  the  stock  is  to  be 
paid-up  stock  in  considei'ation  of  the 
property  received,  the  court  will  not 
presume  that  such  was  the  contract. 
Keating  v.  McCutcheon,  86  S.  W.  Rep. 
597  (Tex.,  1896).    See  44  id.  906,  1013. 

1  Alabama:  A  promoter  who  takes 
part  in  selling  property  to  the  corpo- 
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the  courts  feel  obliged  to  construe  this  constitutional  provision 
in  such  a  way  as  to  protect  the  equities  of  innocent  parties. 

In  fact,  in  Alabama  the  supreme  court  has  lately  intimated 
that  it  will  go  no  further  in  creating,  by  reason  of  this  consti- 


ration  for  stock,  the  par  value  of 
which  is  five  times  the  amount  paid 
by  the  promoters  for  the  property, 
and  vt^ho  afterwards  becomes  a  di- 
rector and  then  sells  his  stock  and 
becomes  a  creditor  of  the  corpora- 
tion, cannot  hold  the  stockholders 
liable  for  the  difference  between  its 
par  value  and  the  value  of  the  prop- 
erty. Nicrosi  v.  Calera  L.  Co.,  33  S. 
Eep.  147  (Ala.,  1897). 

Although  $50,000  of  stock,  issued 
as  fvdl  paid,  and  §25,000  of  mortgage 
bonds  are  issued  for  $3,500  worth  of 
property,  yet  the  parties  receiving 
the  same  are  not  liable  to  corporate 
creditors  for  the  value  of  the  bonds, 
the  bonds  still  being  in  the  possession 
of  the  parties  receiving  the  same. 
The  parties  receiving  the  stock,  how- 
ever, are  liable  to  corporate  creditors 
on  the  stock  as  being  unpaid.  Roman 
V.  Dimmick,  23  S.  Eep.  109  (Ala.,  1897). 
A  promissory  note  given  to  a  cor- 
poration to  pay  for  stock  issued  at 
fifty  cents  on  the  dollar  cannot  be 
enforced,  and  even  a  renewal  note 
in  such  a  transaction  cannot  be  en- 
forced. Alabama  Nat.  Bank  v.  Hal- 
sey,  109  Ala.  196  (1895). 

If  the  tangible  property  of  the  cor- 
poration is  actually  in  excess  of  the 
par  value  of  the  capital  stock,  then  a 
stock  dividend  to  the  extent  of  that 
excess  would  be  legal,  but  the  pro- 
ceedings to  declare  the  stock  divi- 
dend must  show  these  facts  or  the 
dividend  will  be  enjoined.  Fitzpat- 
rick  V.  Dispatch  Pub.  Co.,  83  Ala.  604 
(1887).  The  coiu-t  very  judiciously 
changed  the  reasoning  of  its  opinion 
as  reported  in  3  S.  Eep.  727. 

A  contract  by  a  corporation  that 
it  will  issue  its  stock  for  one-fifth  of 
its  par  value  is  void  under  the  Ala- 


bama constitutional  prohibition.  The 
subscriber  having  sold  his  contract 
to  another  person  cannot  collect  on 
such  sale.  Williams  v.  Evans,  87  Ala. 
735  (1889).  See  also  concerning  the 
rule  in  Alabama,  Knox  v.  Childers- 
burg  Land  Co.,  86  Ala.  180  (1889). 

The  person  to  whom  stock  has  been 
issued  in  payment  for  property  may 
donate  a  part  of  it  as  a  bonus  to  go 
with  bonds  sold  at  par  directly  from 
the  corporation  to  the  person  taking 
the  bonus.  The  value  of  the  property 
in  this  case  was  not  proved.  Davis 
V.  Montgomery,  etc.  Co.,  101  Ala.  127 
(1890). 

Where  parties  pay  $5,000  on  a 
$53,000  contract  to  buy  land,  and 
then  organize  a  corporation  and  turn 
this  contract  into  the  corporation 
for  $350,000  of  stock  issued  as  fuU 
paid,  the  company  agreeing  to  pay 
the  other  $50,000,  they  are  liable  to 
corporate  creditors  for  the  difference 
between  $250,000  and  the  value  of 
the  property.  The  constitution  and 
statute  of  Alabama  forbid  such  a 
transaction.  Elyton  Land  Co.  v. 
Birmingham,  etc.  Co.,  92  Ala.  407 
(1891).    See  also  23  S.  Rep.  703  (1898). 

A  contract  calling  for  "original, 
ground,  floor,  or  treasiury  stock" 
means  any  of  the  stock  that  is  issued, 
where  the  statutes  prohibit  fictitious 
stock.  All  the  stock  is  then  pre- 
sumed to  be  "gi-ound  floor"  stock 
and  to  represent  at  par  the  actual 
value  received.  WiUiams  v.  Searcy, 
94  Ala.  360  (1891). 

In  regard  to  the  constitutional  pro- 
vision against  the  issue  of  fictitious 
bonds  and  stock,  the  supreme  oom-t 
of  Alabama  has  said:  "The  constitu- 
tional provision,  standing  by  itself, 
does  not  require  that  the  amount  of 
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tutional  provision,  a  liability  wbicli  noae  of  the  parties  contem- 
plated at  the  time  of  the  transaction.^ 

Statutes  are  found  in  some  of  the  states  on  this  subject.  There 
have  been  a  large  number  of-  decisions  under  these  various  stat- 


money,  or  the  value  of  frhe  labor  or 
property,  for  whicli  stock  or  bonds 
are  issued,  shall  correspond  with  the 
face  value  of  the  stock  or  bonds  for 
vrhich  it  is  issued."  Hence  the  court 
held  that  bonds  might  be  issued  at 
less  than  their  par  value,  provided 
that  some  substantial  value  was  paid 
for  them,  such  value  to  be  fair  and 
reasonable,  and  "not  a  mere  trick 
or  device  to  evade  the  law."  Nelson 
V.  Hubbard,  96  Ala.  238  (1892). 

A  contract  for  the  sale  of  stock  is 
valid,  although  the  stock  is  watered 
stock  issued  at  one-half  its  par  value, 
in  violation  of  the  statute.  Beitman 
V.  Steiner,  98  Ala.  241  (1898).  See  also 
cases  in  next  note. 

Missouri:  Where  $100,000  of  the 
stock  of  an  Illinois  corporation  is  is- 
sued to  parties  who  agree  to  turn  in 
a  patent  therefor,  and  the  patent  is 
never  turned  in,  and  in  fact  turns 
out  to  be  of  no  value,  the  parties  re- 
ceiving the  stock  with  notice  are  lia- 
ble thereon  to  bona  fide  corporate 
creditors,  even  though  such  stock  re- 
cites on  its  face  that  it  is  fully  paid. 
Van  Cleve  v.  Berkey,  44  S.  W.  Rep. 
743  (Mo.,  1898).  In  this  case  the  court 
claimed  that  the  constitutional  pro- 
hibition against  watered  stock  in 
that  state  had  proved  to  be  effective, 
and  the  court  reviewed  the  Missouri 
decisions  on  this  subject.  The  court 
declared  that  certain  statements  in 
the  opinion  in  Woolfolk  v.  January, 
131  Mo.  620  (1895),  were  obiter  dicta. 
The  latter  case  disapproved  of  Shickle 
V.  Watts,  94  Mo.  410,  and  upheld  an 
issue  of  $60,000  of  stock  and  $20,000 
of  bonds  for  a  gas  plant  and  franchise 
that  cost  about  $85,000. 

Parties  who  have  an  option  to  pur- 
■chase  certain  coal  lands  cannot  le- 


gally, under  the  Missouri  constitu- 
tion, sell  that  option  to  a  corporation 
for  $1,000,000  full-paid  stock  of  the 
corporation,  the  corporation  agreeing, 
in  addition  thereto,  to  pay,  by  means 
of  bonds,  the  full  actual  cost  of  the 
land,  the  option  for  which  the  pro- 
moters have  turned  over  to  the  cor- 
poration. On  a  bill  filed  by  the 
corporation  to  ascertain  who  was 
entitled  to  the  stock,  the  court  held 
that  it  would  not  order  the  issue  of 
the  stock  at  all,  the  contract  being 
still  executory.  Garrett  v.  Kansas 
City,  etc.  Co.,  113  Mo.  330  (1893). 

In  Missouri  a  contra,ctor  who  was 
paid  in  bonds  and  stock  was  held 
liable  to  corporate  creditors  for  the 
par  value  of  the  stock  over  and  above 
the  market  price  of  all  the  bonds  and 
stock  so  given,  where  such  value  was 
greater  than  a  reasonable  price  for 
the  contract  work.  The  court  said 
"  that  where  an  agreement  is  entered 
into  between  a  contractor  and  a  cor- 
poration, whereby  the  former  is  to 
perform  work  for,  or  furnish  material 
to,  the  latter,  and  to  take  unpaid 
stock  in  part  or  in  full  payment,  that 
such  contractor,  whether  for  labor  or 
material,  can  only  charge  therefor 
the  reasonable  market  value  for  such 
labor  or  material  thus  given  in  ex- 
change; and  that  all  agi-eements  by 
the  corporation  to  pay  more  than 
such  reasonable  compensation  will 
be  disregarded  and  held  for  naught 
by  the  courts,  when  the  rights  of 
creditors  intervene;  and  this  is  the 
case  even  though  no  fraud  be  proven." 
Shickle  v.  Watts,  94  Mo.  410  (1888). 

iln  State  v.  Webb,  110  Ala.  214 
(1896),  the  supreme  court  of  Alabama' 
stated  with  great  clearness  the  diffi- 
culties of  applying  the  above-men- 
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utes,  and  those  decisions  have  been  confused  with  the  cases 
which  were  decided  on  the  common  law  alone.  The  following 
are  some  of  these  statutes : 

In  E"ew  York  directors  in  manufacturing  corporations  were 
formerly  made  personally  liable  for  all  corporate  debts,  if,  in  the 
reports  which  they  were  required  to  file, -they  misstated  facts. 
Accordingly,  if  they  stated  the  capital  stock  to  have  been  paid 
up,  when  in  fact  it  was  paid  for  by  property  taken  at  a  fraud- 
ulent overvaluation,  then  the  penalty  applied.  Most  of  the  New 
'  York  cases  on  watered  stock  arose  under  this  statute.  Under 
this  statute  the  court  of  appeals  was  at  first  in  doubt  whether 
proof  of  a  mere  overvaluation  of  the  property  was  sufficient  to 
set  aside  the  payment  as  a  full  payment,  or  whether  it  was 
necessary  for  the  plaintiff  to  prove  also  that  the  overvaluation 
was  intentional  and  fraudulent.^  Later  cases,  however,  firmly 
established  the  principle  that  not  only  must  proof  be  given  that 
there  was  an  overvaluation  of  the  property  or  services  rendered, 
but  proof  also  must  be  given  that  such  overvaluation  was  inten- 
tional and  consequently  fraudulent.^ 

Moreover,  the  property  was  not  to  be  considered  as  overvalued 
merely  because,  subsequently,  it  turned  out  to  be  so.  The  vari- 
ous circumstances  under  which  the  valuation  was  made  were  con- 
sidered in  determining  the  hona  fides  of  the  transaction.'  The 
questions  as  to  whether  there  was  an  overvaluation  of  the  prop- 
erty, and  whether  that  overvaluation  was  intentional  and  fraudu- 
lent, were  generally  questions  of  fact  to  be  submitted  to  the  jury.* 

tioned  constitutional  provision,  and  i  Boynton  v.  Hatch,  47  N.  Y.  325 

the    court    stated   many   questions  (1872).    Three  of  the  judges  held  that 

which  remain   to   be    adjudicated,  proof  of  fraud  was  necessary,  and 

■vrhich  the  court  stated  must  be  care  throe  that  it  was  not  necessary.    All 

fully  considered  when  they  arise.  concurred  in  holding  that  proof  of 

In  Nicrosi  v.  Irvine,  102  Ala.  648  overvaluation  was    competent   and 

(1894),  where  land  was  turned  in  for  necessary. 

stock  at  five  times   its  value  and  2  Douglass  v.  Ireland,  73  N.  Y.  100 

cost,  a  corporate  creditor  garnished  a  (1878);  Schenck  v.  Andrews,  57  N.  Y. 

stockholder  as  being  liable  on  his  133  (1874);  Boynton  v.  Andrews,  63 

stock  so  issued.    The  process  failed,  N.  Y.  93  (1875) ;  Lake  Superior  Iron 

the  court  holding  that  the  creditor's  Co.  v.  Drexel,  90  N.  Y.  87  (1883). 

remedy  was  in  equity  alone.     The  ^  Schenck  v.  Andrews,  57  N.  Y.  13S 

court  also  disapproved  of  some  of  the  (1874) ;  Coit  x\  North  Carolina,  etc.  Co., 

dicta  contained  in  Parsons  v.  Joseph,  14  Fed.  Eep.  12  (1882) ;  aflSi-med,  Coit 

93  Ala.  403,  and  Joseph  v.  Davis,  10  v.  Gold  Amal.  Co.,  119  U.  S.  343  (1886). 

S.  Rep.  830  (Ala.,  1892).  « Boynton  v.  Hatch,  47  N.  Y.  325 
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Whers,  however,  the  overvaluation  was  so  great  as  to  bear 
evidence  upon  its  face  that  it  was  intentional  and  fraudulent, 
the  court  held  that,  unless  the  transaction  was  reasonably  ex- 
plained, there  was  no  question  of  fact  for  the  jury,  but  that,  as 
a  matter  of  law,  the  overvaluation  was  fraudulent.  Various 
cases  which  arose  under  this  statute  are  given  in  the  notes 
below.^ 


(1873);  Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  Y.  87  (1883). 

1  Thus,  where  stock  for  $300,000  was 
issued  for  property  which  the  jury 
found  to  be  worth  $64,000,  the  court 
held,  as  a  presumption  of  law,  that  the 
transaction  was  fraudulent.  Doug- 
lass V.  Ireland,  73  N.  Y.  100  (1878).  In 
another  case,  involving  the  same 
facts,  the  trial  court  submitted  the 
question  to  the  jury.  Brookway  v. 
Ireland,  61  How.  Pr.  373  (1880). 

In  another  case,  where  stock  for 
$100,000  was  issued  for  property  worth 
not  more  than  $50,000,  the  court  held 
that,  in  the  absence  of  evidence  to 
explain  the  presumption  of  fraud, 
there  was  no  question  for  the  jury, 
and  that  the  transaction  was  fraudu- 
lent upon  its  face.  Boynton  v.  An- 
drews, 63  N.  Y.  93  (1875).  An  issue  of 
$190,000  of  stock  for  property  worth 
$37,500  was  held  to  be  a  fraudulent 
overvaluation,  as  a  matter  of  law. 
Osgood  V.  King,  43  Iowa,  478  (1876). 
The  case  of  Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  Y..  87  (1883),  tends  to 
make  the  valuation  of  the  property  a 
question  for  the  jury  exclusively.  In 
that  case  stock  for  $3,500,000  was  is- 
sued for  property  in  a  patent ;  $900,000 
of  the  stock  was  returned  to  the  cor- 
J)oration  as  a  gift.  The  court  held 
that  the  question  of  fraud  was  for 
the  jury.  This  case  was  followed  in 
Draper  v.  Beadle,  16  Weekly  Dig.  475 
(1883).  In  Bolz  v.  Bidder,  19  Weekly 
Dig.  463  (1884),  N.  Y.  Com.  PL,  the  re- 
markable rise  in  value  of  a  patent- 
right  from  $1,000  to  $100,000,  when 
sold  for  stock  issued  in  payment  there- 


for, was  held  to  be  only  presumptively 
fraudulent,  and  may  be  explained  suf- 
ficiently to  raise  a  question  for  the 
jury.  The  directors  in  estimating 
the  value  of  property  may  take  the 
opinion  of  experts  and  rely  thereon. 
Brockway  v.  Ireland,  61  How.  Pr.  873 
(1880).  See  also  Knowles  v.  Duffy,  40 
Hun,  485  (1886) ;  Van  Vleet  v.  Jones, 
75  Hun,  340  (1894).  Of.  Thurston  v. 
Duffy,  38  Hun,  337  (1885). 

Under  the  New  York  statute,  where 
patents  worth  $75,000  are  transferred 
to  the  corporation  in  payment  for 
$300,000  of  stock,  and  $100,000  of  the 
stock  is  at  once  donated  to  the  com- 
pany by  the  inventor-,  and  other  stock 
is  at  once  sold  by  him  for  about  one- 
third  of  the  par  value,  the  only 
fraudulent  intent  that  need  be 
proved  is  that  the  directors  knew 
that  the  patents  were  not  worth 
$300,000.  National  Tube  Works  Co. 
V.  G-ilfiUan,  134  N.  T.  303  (1891). 

In  determining  whether  property 
is  worth  the  par  value  of  stock  which 
is  issued  for  it,  the  intrinsic  or  market 
value  is  the  test,  but  the  jury  may 
consider  also  "its  value  for  the  use 
to  which  it  was  to  be  put,  and  the 
adaptability  of  it  to  any  specific  pur- 
pose, and  any  peculiar  advantages  " 
it  then  had.  Huntington  v.  Attrill, 
118  N.  Y.  365  (1890).  The  evidence 
of  experts  as  to  the  value  of  similar 
property  is  not  admissible.  Hunting- 
ton V.  Attrill,  118  N.  Y.  365  (1890). 

Under  the  New  York  statute,  wh-ere 
property  worth  but  $60,000  is  turned 
in  for  $1,000,000  of  stock  and  $200,000 
of  bonds,  the  act  is  fraudulent.  Blake 
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Under  the  New  York  statute  prior  to  1892,  stockholders  also 
"were  liable  in  certain  companies  to  double  the  amount  of  their 
stock  unless  a  certificate  w:as  filed  to  the  effect  that  the  capital 


V.  Griswold,  103  N.  Y.  439  (1886),  sus- 
taining a  finding  of  the  special  term 
to  that  eflfect.  See  also  Hatch  v.  At- 
trill,  118  N.  Y.  383  (1890). 

In  the  case  Chittenden  v.  Thann- 
hauser,  47  Fed.  Eep.  410  (1891),  the 
court  held  the  directors  liable  under 
the  statute  for  a  false  report  where 
$1,500,000  of  stock  was  issued  for 
mines  and  property  which  was  of- 
fered for  sale  at  about  the  same  time 
for  $150,000.     See  also  155  N.  Y.  475. 

In  Ferguson  v.  Gill,  64  Hun,  384 
(1893),  $100,000  of  stocii  was  issued 
for  a  patent  which  turned  out  to  be 
worthless.  The  statute  made  the  di- 
rectors liable  if  they  knew  this  fact. 
The  court  held  that  the  officers  were 
entitled  to  prove  the  conversation  at 
which  the  value  was  fixed  upon. 

In  Thurber  v.  Thompson,  31  Hun, 
473  (1880),  the  court  said  the  jury 
should  have  before  them  "  evidence 
of  the  probable  enhanced  value  grow- 
ing out  of  the  contemplated  improve- 
ments made  and  to  be  made  by  the 
company,  and  of  the  public  improve- 
ments which  were  expected  to  add 
largely  to  the  value  of  the  land  for 
the  new  objects  and  purposes  to 
which  it  was  to  be  devoted.  It 
would  be  extremely  unjust  to  such  a 
company  as  this  to  hold  that  farming 
lands  upon  which  the  site  of  a  city 
or  town  is  about  to  be  established, 
and  which  are  bought  for  that  pur- 
pose, and  mapped,  plotted,  and  sub- 
divided into  city  or  village  lots,  are 
to  be  viewed,  upon  a  question  of 
overvaluation,  merely  as  agricultural 
lands." 

See  also  Huntington  v.  Attrill,  43 
Hun,  459  (1886),  aflE'd,  118  N.  Y.  365, 
where  land  costing  $80,000  was  turned 
in  for  $700,000  of  stock.  The  finding 
of  the  jury  that  the  act  was  fraudu- 
lent was  sustained  on  appeal. 
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In  New  York,  imder  the  statute 
allowing  the  incorporation  of  manu- 
facturing companies,  it  has  been  as- 
simied  that  an  issue  of  stock  as  paid 
up  for  cash,  at  less  than  its  par  value, 
is  void.  Spring  Co.  v.  Knowlton,  103 
U.  S.  49  (1880);  Knowlton  v.  Congress, 
etc.  Co.,  14  Blaitchf.  364  (1877);  S.  C, 
14  Fed.  Cas.  797;  Knowlton  v.  Cen- 
gress,  etc.  Co.,  57  N.  Y.  518  (1874). 
These  thiee  decisions  arise  from  the 
litigation  of  a  single  case.  After 
being  reversed  in  the  New  York 
court,  it  was  removed  into  the  fed- 
eral court.  In  all  three  decisions  the 
invalidity  of  the  stock  was  conceded 
by  both  parties.  The  federal  courts 
differed  from  the  state  cotu^s,  and 
held  that  a  person  partly  paying  for 
such  illegal  stock  may  recover  back 
such  payment,  although  he  had  al- 
lowed the  stock  to  be  forfeited  for 
non-payment  of  further  calls. 

Under  the  New  York  Manufact- 
uring Company  Act,  providtag  for 
the  issue  of  stock  for  property  "to  the 
amoimt  of  the  value  thereof,"  the 
value  of  the  property  must  equal  the 
par  value  of  the  stock.  Gamble  v. 
Queen's,  etc.  Co.,  133  N.  Y.  91  (1890), 
the  court  referring  to  and  approving 
Van  Cott  V.  Van  Brunt,  83  N.  Y.  535 
(1880),  as  being  a  decision  sustaining 
the  common-law  right  to  issue  stock 
below  par. 

In  estimating  the  value  of  property 
turned  in  to  a  corporation  in  pay- 
ment of  stock,  a  fair  profit  to  the  con- 
tractor is  to  be  allowed.  Gamble  v. 
Queen's,  etc.  Co.,  133  N.  Y  91  (1890). 
Even  though  a  corporation  accepts  a 
note  instead  of  cash  in  payment  for 
a  subscription  in  violation  of  the 
statute  which  provides  that  only 
money,  labor  done,  or  property  actu- 
ally received  shall  be  accepted  in 
payment  for  stocks  and  bonds,  yet  a 
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stock  was  all  paid  in.^    The  statute  now  provides  for  liability 
until  the  stock  aetualT/y  issued  has  been  paid  up.^ 

In  Ohio,  by  statute,  an  issue  of  stock  to  a  director,  directly 
or  indirectly,  for  less  than  the  par  value  thereof,  is  void,^  and- 
the  general  statutes  of  the  state  are  construed  as  invalidating 
an  issue  of  stock  for  property  taken  at  an  overvaluation.*    So 


bank  which  discounted  sucli  note  for 
a  corporation  may  hold  the  corpora- 
tion liable  thereon.  First  Nat.  Bank 
V.  Cornell,  8  N.  Y.  App.  Div.  437  (1896). 
The  common  law  on  this  subject  as 
laid  down  by  the  New  York  courts 
is  given  in  §  46,  supra. 

lit  has  been  held  that  an  issue  of 
$300,000  of  fuU-paid  stock  for  a  right 
to  apply  for  patents,  which  the  jury 
find  are  worth  but  $75,000,  subjects 
a  stockholder  to  this  statutory  lia- 
bility in  New  York  to  an  amount 
equal  to  the  par  value  of  the  stock, 
even  though  the  creditor  knew  all 
the  facts  when  he  gave  credit.  Na- 
tional Tube  Works  Co.  v.  Gilfillan,  46 
Hun,  348  (1887);  aS'd,  134  N.  Y.  302 
(1891). 

Under  the  statute  creating  a  double 
liability  until  the  stock  is  fully  paid, 
a  creditor  may  show  that  property 
was  taken  at  an  overvaluation  know- 
ingly and  fraudulently,  and  may  then 
enforce  the  Liability.  Goodrich  v. 
Dorman,  14  N.  Y.  Supp.  879  (1891). 

Under  the  former  New  York  stat- 
ute making  stockholders  liable,  the 
creditor  was  boimd  to  prove  that  the 
directors  overvalued  the  property  de- 
liberately and  with  knowledge  of  the 
real  value  of  the  property.  White, 
etc.  Co.  V.  Jones,  86  Hun,  57  (1895). 

In  Powell  V.  Murray,  3  N.  Y.  App. 
Div.  373  (1896),  where  a  company, 
formed  to  manufacture  electric  ap- 
pliances and  plant,  issued  stock  in 
payment  for  a  license  to  sell  the  prod- 
uct of  a  foreign  corporation,  it  was 
held  that  the  parties  so  receiving  the 
stock  were  liable  thereon  under  the 


New  York  statute  as  not  being  paid- 
up  stock,  such  contract  being  ultra 
vires. 

In  Herbert  v.  Uhl,  30  N.  Y.  Supp. 
743  (1893),  the  court  seemed  to  hold 
that  at  common  law  the  question  of 
whether  services  rendered  in  consid- 
eration of  stock  were  fairly  worth 
the  amount  of  stock  so  issued  for 
such  services  should  be  submitted  to 
the  jury. 

2SeeLawsl893,  ch.  688. 

3  Ohio  Eev.  Stat,  §  3313,  sets  forth 
that  "all  capital  stocks,  bonds,  notes, 
or  other  securities  of  a  company  pur- 
chased of  a  company  by  a  director 
thereof,  either  directly  or  indirectly, 
for  less  than  the  par  value  thereof, 
shall  be  nuU  and  void."  In  Zabriskie 
V.  Cleveland,  etc.  R  E.,  23  How.  381 
(1859),  this  provision  was  held  not  to 
affect  the  liability  of  a  guarantor  of 
such  bonds.      See  §  766,  infra. 

But  in  Union  Trust  Co.  v.  New 
York,  etc.  R.  R,  1  R'y  &  Corp.  L.  J. 
50  (Ohio  Com.  PL,  1887),  the  court, 
in  applying  this  statute,  held  that, 
where  $50,000,000  of  paid-up  stock  and 
$15,000,000  of  bonds  are  given  to  a 
syndicate,  of  which  a  director  is  a 
member,  for  $18,000,000  of  money,  the 
stock  and  bonds  and  the  mortgage  se- 
curing the  bonds  are  void. 

*  Under  the  Ohio  constitution  and 
statutes,  where  a  partnership  having 
property  worth  $37,500  turns  it  over 
to  a  corporation  in  payment  for 
$75,000  of  stock  issued  as  full  paid, 
and  the  corporation  becomes  insolv- 
ent, the  partners  are  liable  on  their 
stock  to  corporate  creditors  for  the 
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also  in  Indiana,  where  the  directors  are  liable  if  certain  statu- 
tory provisions  are  violated.* 

In  Maine  the  statutes  are  construed  so  as  to  render  stockhold- 
ers liable  to  corporate  creditors  where  property  is  taken  in  pay- 
ment at  an  overvaluation.^ 

In  Wisconsin  the  statute  prohibits  the  issue  of  stock  at  less 
than  par,  and  prohibits  the  issue  of  bonds  at  less  than  seventy- 
five  cents  on  the  dollar.' 


remaining  $37,500.  Gates  v.  Tippe- 
canoe Stone  Co.,  48  N.  E.  Rep.  285 
(Ohio,  1897).  As  to  the  common  law 
in  Ohio,  see  §  47,  supra. 

1  Where  a  water-works  company 
issues  §197,000  of  stock  as  full  paid 
and  $150,000  of  mortgage  bonds  to 
a  contractor  for  construction  work, 
the  work  actually  costing  less  than 
$150,000,  and  the  contractor  pays  to 
one  of  the  directors  $6,000  in  cash 
and  gives  to  the  two  others  $20,000 
each  of  the  stock,  such  directors  are 
liable  to  corporate  creditors  for  the 
debts  of  the  latter,  under  the  Indiana 
statute  rendering  the  directors  liable 
where  the  provisions  of  the  statute 
have  been  violated.  Clow  v.  Brown, 
48  N/  E.  Rep.  1034  (Ind.,  1898).  As  to 
the  common  law  in  Indiana,  see  §  46, 
supra. 

2  In  Maine  it  is  held  that  where 
property  piu-chased  by  individuals 
for  $6,666.67  is  turned  in  to  the  cor- 
poration for  $240,000  of  full-paid 
stock,  the  stockholders  are  liable  on 
the  stock  as  though  the  subscription 
price  had  not  been  paid.  This  de- 
cision is  made  under  the  statute  that 
property  shall  be  taken  "at  a  bona 
fide  and  fair  valuation  thereof."  In 
this  case  a  part  of  the  stock  was 
turned  back  as  treasury  stock  and 
sold  at  a  small  figure.  The  court  ex- 
pressly stated  that  its  decision  was 
based  on  the  statute  and  that  alone. 
Libby  u  Tobey,  82  Me.  397  (1890). 
The  liability  of  subscribers  for  stock 
under  the  Maine  statutes  where  the 
stock  is  not  properly  paid  up  cannot 


be  enforced  in  the  federal  courts  by 
a  suit  in  equity,  even  though  the 
statutes  of  Maine  authorize  such  a 
suit.  Alderson  v.  Dole,  74  Fed.  Eep. 
29  (1896). 

3  The  Wisconsin  statute  that  bonds 
should  not  be  issued  for  less  than 
seventy-five  per  cent  of  their  par 
value  does  not  apply  to  a  transaction 
where  old  bonds  are  placed  ixnder  a 
new  mortgage  and  the  holders  of  the 
old  bonds  receive  new  bonds  in  lieu 
thei-eof.  Mowry  v.  Farmers'  L.  &  T. 
Co.,  76  Fed.  Rep.  38  (1896). 

Under  the  Wisconsin  statute,  if  an 
issue  of  stock  as  collateral  for  a  debt 
of  the  company  is  illegal,  the  stock  is 
void,  and  the  liolder  thereof  is  not 
liable  to  corporate  creditors  wlio  were 
not  especially  misled  by  his  conduct. 
Andi'ews  v.  National,  etc.  Works,  76 
Fed.  Eep.  166  (1896). 

Bonds  issued  by  a  corporation  as 
collateral  for  a  debt  wiU  not  be  or- 
dered to  be  canceled  because  issued 
in  violation  of  the  state  statute  re- 
quiring payment  in  money  or  prop- 
erty of  a  certain  percentage  of  their  • 
face  value,  unless  the  money  received 
by  the  company  upon  the  pledge  of 
the  bonds  has  been  repaid  or  other- 
wise secured.  Andrews  i\  National, 
etc.  Works,  76  Fed.  Rep.  166  (1896). 

Under  this  statute  stockholders 
who  paid  for  their  stock  by  turning 
in  mining  property  known  to  them 
to  be  worth  only  one-tenth  of  the 
par  value  of  the  stock  ai-e  liable  for 
the  remaining  nine-tenths  of  the  par 
value  to  corporate  creditors.     The 
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A  statute  prokibiting  the  sale  of  stock'belo^  par  does  not 
prevent  the  corporation  from  pledging  it,  and  a  sale  of  the  stock 
by  the  pledgee  below  its  par  value  is  legal.^ 

Minnesota  also  has  a  statute  on  this  subject,^  and  there  are 


question  of  whether  the  creditors 
,^ew  all  the  facts  is  a  matter  to  be 
set  up  in  defense.  Gogebic  Inv.  Co. 
V.  Iron  Chief  Min.  Co.,  78  Wis.  437 
<1891). 

1  See  §  465,  infra. 

2  In  the  case  Brown  v.  Duluth,  etc. 
R'y,  53  Fed.  Rep.  889  (1893),  the  coui-t 
refused  to  enjoin  an  issue  of  stock 
and  refused  to  cancel  stock  already 
issued,  although  $900,000  of  bonds  and 
1945,000  of  stock  were  issued  for  con- 
struction work  which  cost  $580,000. 
The  court  so  held,  although  the  stat- 
ute required  the  stock  to  be  fully 
paid,  and  prohibited  issues  except 
for  property  actually  received.  The 
plaintifiE,  however,  was  a  holder  who 
purchased  with  full  knowledge  of 
the  facts.  The  court  said:  "This 
statute  was  not  intended  to  prevent 
or  interfere  with  the  usual  method 
of  raising  money  to  build  railroads  or 
for  any  legitimate  corporate  purpose. 
It  is  not  to  be  construed  as  obstruct- 
ive to  the  extent  of  restricting  and 
hampering  corporations  in  their  in- 
ternal management,  and  embarrass 
them,  in  procuring  means  to  carry 
out  the  legitimate  purposes  of  the 
corporation;  and  unless  it  appears 
that,  tinder  the  guise  of  building  its 
road,  bonds  and  stock  of  the  defend- 
ant company  are  to  be  issued  and  put 
upon  the  market  fraudulently  tliat 
iio  not  and  ai'e  not  intended  to  repre- 
sent money  and  property,  this  corpo- 
ration is  not  prohibited  from  enter- 
ing into  a  real  transaction  based  upon 
a  present  consideration,  and  having 
reference  to  legitimate  corpoi'ate 
purposes."  The  court  also  said  that 
^'such  a  provision  does  not  necessa- 
rily indicate  a  purpose  to  make  the 
validity  of  every  issue  of  stock  or 


bonds  by  a  corporation  depend  upon 
the  inquiry  whether  the  money,  prop- 
erty, or  labor  actually  received  there- 
for was  of  equal  value.in  the  market 
with  the  stock  or  bonds  so  issued." 

In  First  Nat.  Bank  v.  Grustin,  etc. 
Co.,  43  Minn.  327  (1890),  there  is  a 
dictum  to  the  effect  that  in  certain 
cases  bona  fide  creditors  may  enforce 
payment  of  the  difference  between 
par  value  of  the  stock  and  the  real 
value  of  the  property  turned  in  as 
payment  for  it  in  full. 

In  Minnesota  it  is  held  that  where 
stock  is  issued  for  property  materi- 
ally overvalued,  to  the  knowledge  of 
the  contracting  parties,  the  stock- 
holders are  liable  to  subsequent  cor- 
porate creditors  (who  became  such 
without  notice)  for  the  difference  be- 
tween the  par  value  of  the  stock  and 
the  real  value  of  the  property.  Hast- 
ings Malting  Co.  v.  Iron  Range  Brew- 
ing Co.,  65  Minn.  38  (1896).  In  this 
case  the  property  received  was  worth 
$18,000  and  was  paid  for  by  the  issue 
of  $30,000  par  value  of  stock. 

A  person  purchasing  stock  issued 
for  cash  at  less  than  par  is  liable 
thereon  if  he  purchased  with  knowl- 
edge of  the  facts,  even  though  the 
stock  pmports  to  be  paid  up.  The 
statute  of  Minnesota  which  appar- 
ently authorized  the  issue  of  stock 
at  less  than  par  was  construed  away 
by  the  court  and  the  issue  of  stock 
at  less  than  par  declared  iUegaL 
Hence,  where  a  company  issues 
$400,000  of  stock  for  $5,000  and  a  U- 
cense  to  manufacture  and  sell  ma- 
chinery under  certain  patents,  the 
entire  value  of  the  latter  being  not 
more  than  $130,000,  the  issue  is  fraud- 
ulent and  the  stockholders  are  liable 
for  the  $370,000  difference.    WaUace 
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statutes  in  Tennessee,^  New  Jersey,^  and  Iowa'  on  tMs  subject 
of  watered  stock. 


V.  Carpenter  Electric,  etc.  Co.,  73  N. 
W.  Eep.  189  (Minn.,  1897). 

1  Under  the  Tennessee  statutes  that 
only  cash  or  land  "at  a  fair  valu- 
ation "  shall  be  received  in  payment 
for  stock,  the  fact  that  the  land  was 
overvalued  is  insufficient.  There 
must  be  proof  of  an  "  overvaluation 
which  was  intentionally  fraudulent, 
or  which  was  so  gross  as  to  be  con- 
structively fraudulent,  as  against  cor- 
porate creditors."  Jones  v.  Whit- 
worth,  94  Tenn.  602  (1895). 

Where  land  is  bought  for  $135,000, 
and  $35,000  thereof  is  paid,  and  then 
the  land  is  conveyed  to  a  corporation, 
subject  to  the  $90,000  Uen,  for  $250,000 
of  stock,  this  amounts  to  turning  out 
$250,000  of  stock  for  an  equity  that 
cost  $35,000.  Nevertheless,  the  stock- 
holders are  not  liable  unless  overvalu- 
ation is  alleged  and  proved.  Sliields 
V.  CUfton  Hm  Land  Co.,  94  Tenn.  123 
(1894).  To  same  effect.  KeUey  v. 
Fletcher,  94  Tenn.  1  (1894). 

2  A  raih-oad  mortgage  in  New  Jer- 
sey is  not  valid  if  it  exceeds  the 
amount  of  cash  paid  in  on  its  capital 
stock.  The  mortgage,  however,  may 
be  made  in  advance  of  construction. 
Where  $900,000  of  bonds  and  $900,000 
of  stock  are  issued  to  a  contractor 
for  work  costing  only  $900,000,  the 
bonds  are  invalid,  except  in  bona 
flde  hands.  On  a  bill  filed  by  the  re- 
ceiver to  cancel  the  mortgage  the 
court  so  decreed,  upon  condition,  how- 
ever, that  bona  fide  holders  were  first 
paid  the  amoimts  they  paid  for  their 
bonds.  Various  parties'  rights  were 
passed  on  by  the  court.  Directors 
and  other  pai-ticipating  parties  hold- 
ing bonds  were  allowed  nothing. 
Baker  v.  Guarantee,  etc.  Co.,  31  AtL 
Rep.  174  (N.  J.,  1895).  On  appeal  the 
com-t  held  that  where  the  statutes 
prohibit  debts  in  excess  of  the  cap- 
ital stock  actually  paid  in,  the  excess- 


ive bonds  in  the  hands  of  a  director 
cannot  be  enforced.  Steelman  v. 
Baker,  53  N.  J.  Eq.  673  (1896).  But 
where  one  issue  of  bonds  was  legal 
and  a  second  issue  was  illegal,  a  di- 
rector holding  bonds  of  the  first  issue 
may  enforce  them.  Physick  v.  Baker, 
53  N.  J.  Eq.  673  (1896). 

A  bill  in  equity  is  not  multifarious 
when  filed  by  a  receiver  of  an  insolv- 
ent corporation  against  the  stock- 
holders and  bondholders,  alleging 
that  some  of  them  as  owners  of  a  larga 
number  of  paper  mills,  and  others  as 
promoters  of  the  ^me,  caused  them 
to  be  conveyed  to  the  corporation  for 
bonds  and  preferred  stock  and  com- 
mon stock,  the  par  value  of  all  of 
which  was  much  greater  than  the 
actual  value  of  the  property  so  con- 
veyed, even  though  such  bill  asks  that 
the  claims  of  the  bondholders  be  re- 
duced to  the  amount  actually  paid 
for  the  bonds,  and  that  the  stock- 
holders be  held  liable  for  such  part 
of  the  par  value  as  was  not  fairly  paid 
for  by  the  property,  and  even  though 
such  bill  asks  that  the  promoters  be 
held  liable  on  loss  due  to  stock  and 
bonds  which  passed  into  bona  fide 
hands.  See  v.  Heppenheimer,  36  AtL 
Eep.  966  (N.  J.,  1897). 

As  to  the  common  law  in  New  Jer- 
sey, see  §  46,  supra. 

Where  a  person  subscribes  for  stock 
and  afterwards  payment  is  made  in 
property  at  a  gross  ovei-valuation,  the 
court  may  hold  him  liable  for  the 
diflference  between  the  actual  value 
of  the  property  and  the  par  value  of 
the  stock,  even  though  the  company 
went  through  the  form  of  canceling 
the  subscription  and  issuing  the  stock 
as  an  original  issue  for  property.  Heb- 
bard  v.  Southwestern,  etc.  Co.,  36  AtL 
Eep.  133  (N.  J.,  1896). 

3  In  Osgood  V.  King,  43  Iowa,  478 
(1876),  where  stock  was  issued  for 
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In  Englanid,  in  1863,  the  Companies  Clauses  Consolidation 
Act  ^  prohibited  the  issue  of  new  stock  for  a  price  less  than  its 
par  value.  An  amendment  thereto  in  1869  ^  struck  out  this 
prohibition,  and  gave  power  to  the  directors  to  issue  stock  on 


land  grossly  overvalued,  the  court 
held  the  vendor  liable  for  the  par 
value  of  the  stock  less  the  actual 
value  of  the  land.  The  person  re- 
ceiving the  stock  was  a  director  at 
the  time. 

In  Jackson  v.  Traer,  64  Iowa,  469 
(1884),  oveiTuling  S.  C,  16  N.W.  Eep. 
120  (1884),  the  stock  was  not  issued 
to  the  construction  company  for  the 
purpose  of  constructing  the  corporate 
works,  but  was  issued  after  the  con- 
struction was  finished,  and  a  cash 
debt  was  due  them,  which  was  paid 
by  an  issue  of  the  stock  to  pay  that 
debt  already  due. 

The  supreme  court  of  the  United 
States,  in  Clark  v:  Bever,  139  U.  S.  96 
(1891),  refused  to  foUow  the  decision 
in  Jackson  v.  Traer,  64  Iowa,  469  (1884). 
Both  of  these  cases  grew  out  of  the 
same  transaction. 

In  Chisholm  v.  Forny,  65  Iowa,  333 
(1884),  where  full  paid  stock  was  is- 
sued for  a  patent-right,  in  good  faith, 
but  the  patent-right  subsequently 
turned  out  to  be  worthless,  the  stock- 
holders were  held  liable  to  corporate 
creditors  as  though  no  payment  had 
been  made. 

Where  $100,000  of  stock  was  issued 
for  patents  worth  $16,000,  and  $50,000 
of  the  stock  was  transferred  by  the 
patentees  to  a  trustee  for  aU  the 
stockholders,  a  subscriber  for  $1,500 
of  stock,  who  pays  the  company  there- 
for $500,  is  liable  to  corporate  credit- 
ors for  $1,000,  even  though  the  $1,500 
of  stock  was  a  part  of  the  $50,000  of 
stock  that  the  inventors  retained  and 
directed  the  company  to  issue  to  de- 
fendant. The  defendant  was  not  a 
bona  fide  subscriber  or  transferee,  but 
was  one  of  the  promoters  and  was 


president  of  the  company.  Fraud 
cannot  be  alleged  in  defense.  Boulton 
Carbon  Co.  v.  MiUs,  78  Iowa,  460  (1889). 

In  the  following  case  a  very  pecul- 
iar device  was  successful  Stock  was 
issued  conditionally  that  its  issue  be 
complete  and  binding  when  it  be- 
came worth  par,  and  that  the  price 
then  to  be  paid  for  it  to  the  company 
should  be  fifty  cents  on  the  doUar. 
The  stock  was  issued  and  partly  paid 
for,  but  never  reached  par  in  value. 
Held,  that  a  participating  stock- 
holder, who  was  also  a  creditor,  could 
not,  nor  could  his  assignee,  enforce 
any  liability.  CaUanan  v.  Windsor, 
78  Iowa,  193  (1889). 

Where  land  is  sold  to  a  corporation 
in  exchange  for  stock,  the  actual 
value  of  the  land  being  only  thirty- 
six  per  cent  of  the  par  value  of  the 
stock,  the  holders  of  the  stock  are 
liable  for  the  remaining  sixty-four 
per  cent  to  corporate  creditors.  Wish- 
ard  V.  Hansen  &  Co.,  68  N.  W.  Eep. 
691  (Iowa,  1896). 

In  the  case  of  National  Park  Bank 
V.  Peavey,  64  Fed.  Eep.  913  (1894),  the 
court  refers  to  the  Iowa  decisions  on 
this  subject  of  fictitiously  paid-up 
stock  as  being  based  upon-  the  Iowa 
statutes,  and  held  that  a  corporate 
creditor  might  enforce  the  liability 
in  an  action  at  law  as  allowed  by  the 
Iowa  statute. 

In  Iowa  the  court  considers  the 
value  of  the  property,  and  credits  on 
the  stock  only  the  actual  value,  and 
holds  the  stockholders  and  transfer- 
ees with  notice  liable  for  the  differ- 
ence, even  though  the  stock  was  is- 
sued as  full-paid.  TuthiU  Spring  Co, 
V.  Smith,  90  Iowa,  331  (1894).    , 

In  White  v.  Greene,  70  N.  W.  Eep. 


1  See  26  &  37  Vict,  ch.  118,  g  31. 


2  See  33  &  33  Vict,  ch.  48,  §  5. 
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such,  terms  and  conditions  as  they  saw  fit.    The  Eailway  Com- 
panies Act '  of  1867  is  to  the  same  effect. 

In  England  the  issue  of  stock  for  property  or  services  is 
largely  regulated  by  statute.  On  account  of  the  many  frauds 
perpetrated  upon  the  public  by  the  issue  of  stock  for  property 
taken  at  a  gross  overvaluation,  parliament,  in  1867,  passed  an 
act  requiring  all  contracts  whereby  stock  was  issued  for  prop- 
erty or  services  to  be  publicly  registered,  under  penalty  of  the 
payment  being  void.^  Difficulty  then  arose  as  to  what  was 
the  status  and  liability  of  a  person  receiving  stock  for  property, 
in  case  the  contract  therefor  was  not  publicly  registered,  as 
required  by  act  of  parliament.  The  courts  finally  decided  that, 
if  the  sums  due  reciprocally  were  expressly  offset,  then  that 
the  stock  was  to  be  deemed  paid  for,  notwithstanding  the  stat- 


183  (Iowa,  1897),  the  court  held  the 
stockholder  liable  on  stock  where 
$130,000  of  stock  had  been  issued  for 
property  which  had  just  been  pur- 
chased for  $20,000. 

Where  $55,000,  par  value,  of  stock 
is  issued  for  land  worth  $8,000,  a 
creditor  of  the  corporation  may  hold 
the  party  receiving  the  stock  liable 
for  the  remaining  $47,000,  as  the 
owner  of  stock  unpaid  for  to  that 
amount,  and  it  is  immaterial  that  the 
articles  of  incorporation  recited  that 
■that  amount  of  stock  would  be  issued 
for  the  specified  land.  Stout  v.  Hub- 
beU,  73  K  W.  Rep.  1060  (Iowa,  1898). 

There  is  a  statute  also  in  Utah. 
Where  pij,rties  supposed  that  certain 
lands  were  public  lands  of  the  United 
States  and  open  to  patent,  and  they 
quitclaimed  the  same  to  a  corpora- 
tion in  payment  for  stock,  and  it 
tvu-ns  out  that  the  lands  had  been  pre- 
viously patented  by  other  parties,  the 
former  are  liable  on  the  stock  to  cor- 
porate creditors.  Henderson  v.  Turn- 
gren,  9  Utah,  433  (1894). 

Where  mining  claims  which  are 
worthless  are  conveyed  to  a  company 
for  $200,000  of  paid-up  stock,  the  stock 
is  not  paid  up,  and  the  parties  receiv- 
ing the  stock  are  liable  for  the  par 
value  thereof  to  corporate  creditors. 


Salt  Lake  Hardware  Co.  v.  Tintic 
Mining  Co.,  13  Utah,  433  (1896). 

iSee  30  &  31  Vict.,  ch.  137,  §  37. 
See  also  Webb  v.  Shropshire  E'y, 
[1893]  8  Ch.  307,  where  the  issue  was 
at  a  discount  of  sixty  per  cent  under 
a  statute. 

2 30  &  31  Vict.,  ch.  131, §25.  "Every 
share  in  any  company  shall  be 
deemed  and  taken  to  have  been 
issued  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof 
in  cash,  unless  the  same  shall  have 
been  otherwise  determined  by  a  con- 
tract duly  made,  in  writing,  and  filed 
with  the  registrar  of  joint-stock  com- 
panies at  or  before  the  issue  of  such 
shares."  Where  the  stockholders 
apply  long  after  incorporation  for 
leave  to  file  with  the  public  register 
the  contract  whereby  stock  is  issued 
for  property,  the  court  will  require 
them  first  to  provide  for  existing 
debts.  Re  Darlington  Forge  Co.,  L.  R 
34  Ch.  D.  523  (1887). 

A  mere  vote  of  stock  to  a  director 
in  compensation  for  his  services  does 
not  render  him  liable  thereon  for 
failure  to  register  the  contract,  un- 
less he  knows  of  the  entry  of  his 
name  as  holder  of  the  shares  or  ac- 
cepts certificates  for  the  same.  Ar- 
not's  Case,  L.  R.  36  Ch.  D.  703  (1887). 
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ute.^  But  a  mere  general  understanding  that  the  property  is 
payment  for  the  stock  is  insufficient.  The  prohibition  in  the 
statute  then  applies,  and  payment  in  cash  will  have  to  be  made 
upon  a  winding  up.^  The  point  decided  by  these  cases  seems 
to  have  been  misapprehended  in  a  few  American  cases.' 

Frequently  actions  herein  are  against  corporate  officers  who 
directly  or  indirectly  receive  the  stock.^  This  class  of  cases  is 
considered  in  the  next  section. 


1  Pell's  Case,  L.  R.  5  Ch.  App.  11 
(1869);  Ex  parte  Clark,  L.  E.  7  Eq. 
Cas.  550  (1869);  jBe  British  Farmers', 
«tc.  Co.,  L.  R.  7  Ch.  Div.  533  (1878). 
See  also  §  23.  In  Spargo's  Case,  L.  E. 
8  Ch.  App.  407  (1873),  the  court  said: 
"  If  parties  account  with  each  other, 
and  sums  are  stated  to  be  due  on  one 
side,  and  sums  to  an  equal  amount 
due  on  the  other  side  on  that  ac- 
count, and  those  accounts  are  set- 
tled by  both  parties,  it  is  exactly  the 
same  thing  as  if  the  sums  due  on 
both  sides  had  been  paid."  See  also 
Maynard's  Case,  L.  R.  9  Ch.  App.  60 
<1873);  Re  Vulcan  Iron  Works,  Law 
Times,  May,  1885,  p.  61. 

2  Dent's  Case,  L.  E.  15  Eq.  Cas.  407 
<1873);  FothergiU's  Case,  L.  E.  8  Ch. 
App.  370  (1873);  Criokmer's  Case,  L. 
R.  10  Ch.  App.  614  (1875);  Rowland's 
■Case,  43  L.T.  Rep.  785  (1880).  A  person 
taking  stock  at  a  discount  for  prop- 
erty overvalued  may  withdraw.  lie 
Midland,  etc.  Co.,  60  L.  T.  Eep.  666 
(1889). 

3  See  Wetherbee  v.  Baker,  85  N.  J. 
Eq.  501  (1883). 

*  Where  the  directors  issue  stock  to 
a  mining  expert  at  ninety  cents  on 
the  dollar  in  consideration  of  an  ex- 
amination and  report  by  him,  they 
are  liable  to  the  company  for  the  re- 
maining ten  cents  on  the  doUar,  but 
not  for  surplus  value  which  the  stock 
afterwards  acquired.  Hirscheu.Sims, 
VI  L.  T.  Eep.  357  (1894). 

Although  none  of  the  stockholders 
and  creditors  of  a  company  which  is 
in  difficulties  object  to  a  new  issue 


of  bonds  and  stock  for  contract  work, 
a  part  of  the  bonds  and  stock  being 
then  given  to  the  stockholders  and 
bondholders  as  a,  bonus,  yet  where 
the  Intention  is  to  have  outside 
people  invest  in  the  bonds  and  stock 
of  the  company  the  scheme  is  illegaL 
Innocent  purchasers  of  the  stock  may 
hold  the  directors  who  did  the  act 
liable  for  the  stock  and  bonds  thus 
given  as  a  bonus.  London  Trust  Co. 
V.  Mackenzie,  68  L.  T.  Eep.  380  (1893). 

A  statement  filed  with  the  state 
commissioner  as  required  by  statute, 
in  regard  to  the  amount  of  the  paid-up 
stock,  is  not  such  a  representation  as 
wiU  sustain  an  action  for  damages 
for  fraudulent  representations  induc- 
ing a  person  to  take  the  notes  of  the 
company.  HunneweU  v.  Duxbury, 
154  Mass.  286  (1891). 

In  an  action  by  a  treasurer  for  pay 
for  his  services  it  is  no  defense  that 
the  corporation,  with  a  capital  fixed 
at  $1,000,000,  had  $50,000  paid  in  in 
cash  to  comply  with  the  statute,  and 
then  the  remaining  capital  stock, 
$950,000,  together  with  the  cash  so- 
paid  in,  were  issued  for  t"\vo  patents, 
and  that  the  treasurer  checked  out 
therefor  the  said  $50,000,  being  the 
part  unexpended  at  that  time. 
Sears  v.  Kings,  etc.  R'y,  156  Mass.  440 
(1893). 

The  fact  that  the  corporate  officers 
have  filed  a  false  statement  as  to  the 
amount  of  paid-up  capital  stock  will 
not  sustain  an  action  for  damages  for 
fraud  in  inducing  a  party  to  take  the 
notes  of  the  corporation.  Eepresenta- 
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§  48.  Liability  of  the  officers  of  the  corporation. —  There  is 
great  difficulty  in  defining  clearly  and  accurately  the  liability 
of  the  corporate  officers  herein.  This  is  because  the  officers 
may  have  committed  an  ultra  vires  or  fraudulent  act;  or  may 
have  participated  in  the  profits  as  promoters ;  or  may  have  re- 
ceived a  gift  of  part  of  the  stock  from  the  parties  to  whom  they 
issued  it. 

There  are  few  cases  holding  a  director  liable  for  loss  to  the 
corporation  where  an  issue  of  its  stock  for  money  or  property 
less  in  value  than  the  par  value  of  the  stock  has  been  made. 
Such  an  action  would  be  similar  in  its  character  to  the  numer- 
ous cases  against  directors  for  their  frauds  and  ultva  vires  acts.* 

In  a  suit  of  this  character,  however,  against  an  officer  of  the 
corporation,  he  is  liable  not  for  the  par  value  of  the  stock,  less 
the  value  of  the  property  or  labor  received  therefor,  but  at 
the  most  he  can  be  held  liable  only  for  the  market  value  of  the 
stock,  less  the  value  of  the  labor  or  property  received  by  the 
corporation.^ 

Where,  however,  the  directors  receive  a  part  >of  the  stock 
themselves,  either  by  its  issue  directly  to  themselves,  or  by 
being  secret  partners  with  those  to  whom  it  is  issued,  or  by  a 
gift  to  them  from  the  parties  to  whom  it  is  issued,  then  the  di- 
rectors may  be  compelled  to  account  to  the  corporation  for  the 
stock  actually  received  by  themselves.  In  such  a  case,  however, 
the  directors,  as  such,  cannot  be  made  liable  on  the  capital 
stock  issued  to  third  persons  and  still  retained  by  them.  The 
directors  are  liable  only  to  the  extent  that  they  themselves  re- 
ceived stock.    This  liability  arises  from  the  priuciple  of  law 

tions  as  to  the  credit  of  a  corporation       2  Continental  Tel.  Co.  v.  Nelson,  49 

must  be  in  writing  in  order  to  be  ac-  N.  Y.  Super.  Ct.  197  (1883),  where  the 

tionable   under    the   Massachusetts  question  as  to  what  was  the  market 

statute.    Hunnewell  v.  Duxbury,  157  value  was    submitted  to  the  jmy. 

Mass.  1  (1893).  '  See  also  Nott  v.  Clews,  14  Abb.  N.  C. 

The    statute   of  limitations   runs  (N.  Y.)  437  (1883),  overruling  a  de- 

against    an    action    by    taxpayers  murrer.    In  this  case,  however,  the 

against  the  officers  and  promoters  of  directors  had  received  part  of  the 

a  railroad  to  which  municipal  aid  stock  as  a  gift.    See  also  Osgood  v. 

was  voted,  to  compel  them  to  account  King,  43  Iowa,  478  (1876);  but  see 

for  watered  sj}Ock  and  bonds  and  to  Flagler,  etc.  Co.  v.  Flagler,  19  Fed. 

cause  the  stock,  bonds,  and  mortgage  Rep.  468  (1884);  Langdon  v,  Fogg,  18 

to  be  canceled.    Allen  v.  Wisconsin,  Fed.  Rep.  5  (1883);  S.  C,  in  state  court, 

etc.  R'y,  90  Iowa,  473  (1894).  14  Abb.  N.  C.  (N.  Y.)  435  (1883). 

1  See  Part  IV;  also  preceding  note. 
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tliat  a  director  must  account  to  his  corporation  for  any  secret 
gift  that  may  be  made  to  him  by  persons  contracting  with  the 
corporation;  and  must  account  also  for  profits  made  by  his 
secret  participation  in  contracts  between  the  corporation  and 
third  persons.^  In  such  cases  the  director  is  liable  to  the  cor- 
poration or  its  creditors,  not  for  the  par  value  of  the  stock  re- 
ceived by  him,  but  for  the  actual  value  of  the  stock,  or  for  the 
profit  or  price  which  he  received  therefor.^    A  director  is  dis- 


1  See  §§  649,  650,  and  cases  in  notes 
thereto. 

2  In  .Carling's  Case,  L.  E.  1  Ch.  D. 
115  (1875),  where  the  person  receiv- 
ing stock  for  property  taken  at  an 
overvaluation  gave  part  of  it  to  a 
corporate  director,  the  court  held  that 
the  corporation  could  demand  of  the 
director  either  the  stock  or  the  profit 
realized  by  him,  or  the  profits  thereby 
lost  by  the  corporation,  but  could  not 
compel  him  to  pay  the  full  par  value 
of  the  stock.  In  De  Euvigne's  Case, 
L.  R  5  Ch.  D.  306  (1877),  where  shares 
of  stock  were  issued  as  paid  up  to  a 
person  for  services  palpably  overval- 
ued, and  he  transferred  a  part  of  the 
stock  to  a  director,  De  Euvigne,  the 
court  said:  "  If  the  company  attempt 
to  make  the  appellant  [director]  a 
contributory,  and  they  allege  fraud 
in  the  original  agreement  by  which 
he  was  to  take  the  shares,  they  must 
either  throw  over  the  agreement  al- 
together or  they  must  take  it  alto- 
gether; they  ciannot  adopt  it  as  to 
one  part  and  reject  it  as  to  the  rest." 
The  court  said  the  director  could  be 
held  liable  for  breach  of  trust  and  be 
made  to  pay  to  the  corporation  the 
selling  value  of  the  shares;  and  since 
some  of  the  stock  was  sold  at  par,  he 
was  chargeable  with  the  par  value 
of  the  stock  so  received  by  him. 

In  Anderson's  Case,  L.  E.  7  Ch.  D. 
75,  94  (1877),  the  court  held  that,  if 
shares  were  improperly  issued  to  a 
director  at  a  discount,  the  contract 
might  be  set  aside  and  the  considera- 
tion returned,  or  tlie  profi.s  realized 


by  him  might  be  recovered.  In  Cur- 
rie's  Case,  3  De  G.,  J.  &  S.  367  (1863), 
where  shares  were  taken  both  di- 
rectly and  indirectly  by  the  corpo- 
rate oflicers  for  property  and  services 
grossly  overvalued,  the  court  held 
that  the  transaction  might  be  un- 
done altogether  for  fraud,  but  there 
was  no  liability  on  their  part  to  con- 
tribute anything  on  the  shares.  The 
only  remedy  is  to  set  aside  the  trans- 
action and  recover  the  profits  thereof. 
Langdon  v.  Fogg,  18  Fed.  Eep.  5 
(1883);  S.  C,  14  Abb.  N.  C.  (N.  Y.)  435, 
holding  that  the  directors  are  not 
liable  to  the  corporation  for  the  par 
value  of  the  stock  issued  to  their 
dummy  for  property  and  then  trans- 
ferred to  themselves.  See  also  §  650, 
infra,  and  cases  in  notes. 

In  the  case  of  Ee  Ambrose  Lake, 
etc.  Co.,  L.  E.  14  Ch.  D.  390  (1880),  it 
was  held  that  where  all  the  stock- 
holders acquiesced,  and  there  were 
no  creditors'  rights  involved,  the  cor- 
poration cannot  recover  from  its  di- 
rectors profits  realized  by  them  from 
shares  issued  to  them  as  paid  up  in 
consideration  of  property  taken  at 
a  gross  overvaluation.  The  corpoi'a^ 
tion  was  held  to  be  in  no  position 
to  complaiiL  In  Van  Cott  v.  Van 
Brunt,  83  N.  Y.  535  (1880),  where  the 
facts  were  very  much  the  same  as 
in  the  preceding  case,  the  court  said 
(p.  541) :  "  If  the  defendant  [director 
and  president]  had  realized  a  sum 
beyond  the  amount  actually  ex- 
pended, thei-e  might  have  been,  per- 
haps, some  ground  for  claiming  that 
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qualified  from  being  interested  in  a  construction  contract  with 
the  company; '  but  if  all  the  then  existing  stockholders  assent 
thereto,  and  creditors  are  not  injured,  such  a  transaction  is 
legal.^ 

There  is  still  another  class  of  cases,  in  which  a  director  acts 
also  as  a  promoter  of  the  company  and  receives  stock  for  his 
services.  He  then  is  liable  to  account  to  the  corporation  there- 
for, not  only  as  a  director,  but  also  as  a  promoter.^ 

Another  class  of  cases  may  exist  where  the  directors  vote 
stock  to  themselves  in^payment  for  their  services  to  the  com- 
pany.* 

Whether  the  directors  are  liable  herein  to  purchasers  of  stock 
or  to  corporate  creditors  in  an  action  for  deceit  is  an  open  ques- 
tion.' 


the  arrangement  should  entire  to  and 
for  the  beneiit  of  the  company." 

iSee§§649,  663,  in/m. 

2  See  §§  39,  663,  735,  and  ch.  XLIV. 

'  See  the  important  case  of  Chand- 
ler V.  Bacon,  30  Fed.  Eep.  538  (1887); 
also,  §  651,  infra,  and  cases  cited.  In 
Iowa,  where  "  watered  "  stock  is  given 
as  a  gift  by  the  patentees  to  a  pro- 
moter, who  afterwards  became  the 
first  president  of  the  company,  he  is 
liable  to  corporate  creditors  for  all 
the.  "water"  there  is  in  the  stock. 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa, 
460  (1889). 

4  See  §  657,  in/m. 

5  See  §§  157, 158, 355;  also  n.  4,  p.  145. 
A  sale  or  pledge  of  stock  stamped 

"  non-assessable,"  when  in  fact  it  was 
not  legally  paid  up,  renders  liable  for 
false  representations  the  president 
and  secretary  who  made  such  sale  or 
pledge,  and  who  knew  that  it  was  not 
paid-up  stock.  Windram  v.  French, 
151  Mass.  547  (1890). 

In  Bartholomew  v.  Bentley,  15  Ohio, 
659  (1846),  certain  persons  incorpo- 
rated a  bank,  incurred  large  debts, 
then  sold  their  stock  to  the  bank  and 
left  the  creditors  nothing.  A  cred- 
itor brought  an  action  on  the  case 
for  fraud.    The  court  sustained  the 


action,  and  said:  "  If  the  defendants, 
with  the  design  to  defraud  the  pub- 
lic generally,  have  knowingly  com- 
bined together  and  held  forth  false 
and  deceptive  colors,  and  done  acts 
which  were  wrong,  and  have  thereby 
injured  the  plaintiff,  they  must  make 
him  whole  by  responding  to  the  full 
extent  of  that  injury;  and  they  can- 
not place  between  him  and  justice, 
with  any  success,  the  charter  of  the 
German  Bank  of  Wooster,  whether  it 
be  valid  or  void,  forfeited  or  in  esse. 
Neither  a  good  nor  a  bad  thing  may 
be  falsely  used  for  purposes  of  decep- 
tion and  made  a  scapegoat  for  re- 
sponsibility. Nor  is  it  material  that 
there  should  have  been  an  intention 
to  defraud  the  plaintifiE  in  particular. 
If  there  was  a  general  design  to  de- 
fraud all  such  as  could  be  defrauded 
by  taking  their  paper  issues,  it  is  suf- 
ficient, and  the  plaintifiE  may  main- 
tain his  suit,  provided  he  has  taken 
the  paper  and  suffers  from  the  fraud. 
.  .  .  The  act  incorporating  the  presi- 
dent and  directors  of  the  German 
Bank  of  Wooster,  admitting  it  to  be 
in  force,  conferred  no  authority  upon 
any  person  to  hold  out  false  colors  to 
deceive  the  public,  no  authority  to 
issue  biUs  without  the  means  of  re- 
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The  officers  of  the  corporation  who  participate  in  the  issue 
of  stock  as  paid  up,  when  it  has  not  been  fully  paid,  are  liable 
to  persons  purchasing  such  stock  for  damage  thereby  suffered.^ 
In  Massachusetts,  by  statute,  corporate  oGcers  are  made  liable 
for  corporate  debts,  if  they  issue  stock  for  property  at  an  un- 
fair valuation  of  the  latter.^ 

§  49.  Liability  of  the  persons  purchasing  the  stock  with  no- 
tice.—  It  seems  to  be  generally  assumed,  as  a  matter  of  course, 
that  persons  purchasing  stock  with  notice  that  it  had  not  been 
paid  up,  although  in  fact  it  had  been  issued  as  paid  up,  are 
liable  on  such  stock  to  the  same  extent  that  their  transferrers 
were  liable.' 


deeming  them;  and  those  who  com- 
bined to  use  it  for  the  purposes  of 
swindling  acted  for  themselves  rather 
than  as  agents  of  the  bank." 

Creditors  of  a  corporation  cannot 
hold  the  directors  liable  for  fraud, 
deceit,  etc.,  in  forming  a  sham  corpo- 
ration, when  no  misrepresentations 
can  be  traced  to  them.  Mere  state- 
ments as  to  the  amount  of  capital 
stock  are  insufScient.  Brackett  v. 
Griswold,  113  N.  Y.  454  (1889). 

1  Cross  V.  Sackett,  6  Abb.  Pr.  247 
(1858);  Re  Gold  Co.*  L.  E.  11  Ch.  D. 
701  (1879).    See  also  §  48,  supra. 

2  Mass.  Stats.  1875,  ch.  177,  §  2. 

3  Upton  V.  Tribilcock,  91  U.  S.  45 
(1875).  In  Coleman  v.  Howe,  154  lU. 
458  (1895),  the  court  said:  "Where  a 
person  purchasing  stock  issued  as 
paid  up  has  notice  that  it  has  not 
been  paid,  his  liability  is  the  same  as 
that  of  the  party  who  transferred  it 
to  him."  But  they  are  not  liable  i£ 
any  prior  owner  was  hona  fide  and 
without  notice.  Barrow's  Case,  L.  E. 
14  Ch.  D.  433  (1880).  A  transferee  of 
"  watered  "  stock  taking  with  notice 
is  liable  the  same  as  his  transferrer. 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa, 
460  (1889);  White  v.  Greene,  70  N.  W. 
Eep.  183  (Iowa,  1897);  50  N.  E.  Eep.  19. 

In  Maine  it  is  held  that  the  trans- 
feree of  stock  issued  as  paid  up  is  not 
liable  to  a  corporate  creditor  thereon 


even  though  the  transf  en-er  did  not 
pay  the  corporation  for  the  stock,  and 
even  though  the  transferee  knew  that 
fact.  Morgan  v.  Howland,  89  Me.  484 
(1897).    Cf  53  Pac.  Eep.  959. 

Where  $100,000  of  the  stock  of  an 
Illinois  coi-poration  is  issued  to  par- 
ties who  agree  to  turn  in  a  patent 
therefor,  and  the  patent  is  never 
turned  in,  and  in  fact  turns  out  to  be 
of  no  value,  the  parties  receiving  tlie 
stock  with  notice  are  liable  thereon 
to  'bona.fide  corporate  creditors,  even 
though  such  stock  recites  on  its  face 
that  it  is  fully  paid.  Van  Cleve  v. 
Berkey,  44  S.  W.  Eep.  743  (Mo.,  1898). 

Where  the  certificate  of  stock  states 
on  its  face  that  it  is  "  fully  paid  up  " 
and  yet  that  it  is  subject  to  assess- 
ment for  certain  purposes,  the  holder 
is  bound  to  investigate.  Wishard  v. 
Hansen,  etc.  Co.,  68  N.  W.  Eep.  691 
(Iowa,  1896). 

In  the  case  GUkie,  etc.  Co.  v.  Daw- 
son, etc.  Co.,  46  Neb.  333  (1895),  where 
$240,000  par  value  of  stock  was  issued 
for  an  equity  in  land,  such  equity 
being  worth  only  $30,000,  the  court 
held  that  the  transaction  was  fraud- 
ulent per  se,  and  the  holders  of  the 
stock  -were  liable  for  the  difference 
between  its  par  value  and  the  $20,000 ; 
and  the  court  also  held  that  the 
transferees  taking  with  full  knowl- 
edge of  the  facts  were  also  liable. 
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§  50.  LiaMUty  of  the  'bona  fide  transferees  witliout  notice. — 
A  hona  jide  purchaser  for  value  and  without  notice  of  stock 
issued  by  a  corporation  as  paid  up  cannot  be  held  liable  on  such 
stock  in  any  way,  either  to  the  corporation,  corporate  credit- 
ors, or  other  persons,  even  though  the  stock  was  not  actually 
paid  up  as  represented.  Such  a  purchaser  has  a  right  to  rely 
on  the  representations  of  the  corporation  that  the  stock  is  paid 
up.  Difficulty  sometimes  arises  in  determining  what  will  consti- 
tute a  sufficient  representation  that  the  stock  is  paid  up.  A  rep- 
resentation by  the  corporate  agents  that  the  full  par  value  will 
not  be  required  is  insufficient.^  The  word  "non-assessable," 
stamped  or  printed  or  written  on  the  face  of  the  certificate,  is 
not  a  sufficient  representation  that  the  stock  is  paid  up,  so  as 
to  protect  a  hona  fide  purchaser  thereof,  where  the  certificate 
also  shows  that  only  twenty  per  cent  has  been  paid  thereon.^ 

Where,  however,  a  statement  is  made  on  the  face  of  the  cer- 
tificate that  it  is  paid-up  stock,  the  hona  fide  purchaser  of  the 
certificate  need  not  inquire  further,  but  may  rely  on  that  rep- 
resentation, and  is  protected  thereby  against  liability.' 


1  Webster  v.  Upton,  91  TJ.  S.  65 
(1875);  Upton  v.  Tribilcock,  91  U.  S. 
45  (1875). 

2  Webster  u  Upton,  91  U.  S.  65,  71 
(1875);  Sanger  v.  Upton,  91  U.  S.  56 
(1875). 

3  Young  V.  Erie  Iron  Co.,  65  Mich. 
Ill  (1887);  i2e  Macdonald,  etc.  Co.,  69 
L.  T.  Eep.  567  (1893);  Albitztigui  u 
Guadalupe,  etc.  Co.,  92  Tenn.  598 
(1893).  One  who  purchases  in  good 
faith,  in  the  open  market,  stock  of  a 
corporation  which  purports,  on  the 
face  of  the  certificates,  to  be  fuU  paid 
and  non-assessable,  is  not  liable  for 
assessments  on  such  stock,  though  in 
fact  it  had  not  been  fully  paid.  Eood 
V.  Whorton,  67  Fed.  Eep.  434  (1895); 
S.  C,  74  Fed.  Eep.  118  (1896).  In  Cole- 
man V.  Howe,  154  IE  458  (1895),  the 
court  said:  ''A  purchaser  or  assignee 
of  stock  which  has  not  been  fully 
paid  does  not  become  liable  to  the 
corporate  creditors  for  the  unpaid 
balance,  where  the  stock  has  been 
issued  as  fully  paid,  and  he  has  ac- 
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quired  the  same  in  good  faith,  and 
without  notice  that  it  has  not  been 
fuUy  paid."  In  Waterhouse  v.  Jamie- 
son,  L.  E  2  H.  L.  (Sc.)  29  (1870),  where 
the  stock  was  purchased  in  open 
market,  the  court  said:  "Here  the 
appellant  is  a  hona  fide  holder  of 
shares  upon  which,  no  doubt,  there 
was  a  false  statement  made  by  the 
company,  of  which  he  had  no  knowl- 
edge, and  as  to  which  he  was  under 
no  obligation  to  inquire,  and  there- 
fore he  cannot  be  subjected  to  liabil- 
ity .by  having  imputed  to  him  a 
knowledge  of  the  falsehood."  In 
Brant  v.  Ehlen,  59  Md.  1  (1882),  the 
court  said :  "  Where  shares  are  issued 
by  the  company  to  the  subscriber  as 
full-paid  shares,  and  are  sold  by  the 
subscriber  as  sucli,  there  is  no  ground 
on  which  a  promise  can  be  implied, 
on  the  part  of  the  purchaser  without 
notice,  to  be  answerable  either  to  the 
company  or  to  its  creditors,  should 
the  representations  on  the  faith  of 
which  he  purchased  prove  to  be  false. 
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"  Fully  paid-up  stares  "  mean  "  shares  upon  wMch  the  whole 
amount  that  could  be  called  had  been  called  up."  ^  If  the  cor- 
poration states  to  a  person  about  to  buy  stock  that  it  is  full 
paid,  and  he  purchases  it,  he  cannot  be  held  liable  on  an  un- 
paid subscription.^ 

A  purchaser  of  stock  is  entitled  to  rely  on  statements  in  the 
corporate  books  that  the  stock  is  paid  up.*  The  law  goes  still 
further,  and  holds  that  where  a  person  in  open  market,  in  good 
faith  and  without  notice,  purchases  certificates,  such  stock  is 
to  be  deemed  "  paid  up  "  in  his  hands,  and  he  is  protected  as  a 
lona  fide  purchaser,  even  though  there  is  nothing  on  the  face 
of  the  certificates  stating  that  they  are  paid  up.*    This  can  now 


He  coxild  not  be  held  liable  on  the 
ground  of  contract,  because  he  never 
agreed  to  purchase  any  other  shares 
than  full-paid  shares;  and  if  it  be 
said  that  the  sha,res  were  fraudu- 
lently issued,  he  could  not  be  held 
liable  on  the  ground  of  fraud,  be- 
cause he  was  in  no  sense  a  party  to 
the  fraud."  In  Steacy  u  Little  Eock, 
etc.  E.  E.,  5  Dili  348  (1879);  S.  C,  23 
Fed.  Cas.  1142,  Judge  Dillon  exam- 
ined, at  considerable  length,  the  rea- 
sons of  the  rule  protecting  bona  fide 
purchasers  of  stock  issued  as  paid 
up,  and  sustained  the  rule  itself.  See 
also  BurMnshaw  v.  Nicolls,  L.  R.  3 
App.  Cas.  1004  (1878).  One  case,  My- 
ers V.  Seeley,  10  Nat.  Bankr.  Eeg.  411, 
lays  down  a  different  doctrine.  The 
court  says:  "The  assignee  of  shares 
can  be  in  no  better  condition  tha,n 
the  assignor.  .  .  .  The  question  is 
simply  whether  the  stock  has  been  • 
really  paid  in  full  to  the  corporation. 
The  assignee  may  have  paid  for  it  to 
the  assignors,  and  may  have  relied 
on  the  representations  of  the  latter, 
and  of  officers  of  the  company,  that 
the  shares  bought  were  fully  paid, 
yet  creditors  are  not  bound  thereby; 
and  if  the  stock  was  not  fully  paid, 
the  holder  is  liable  to  creditors  for 
the  amount  remaining  impaid."  This 
case  must  be  considered  poor  law. 
Where  the  charter  and  the  certifi- 


cates of  stock  provide  that  the  stock 
shall  be  subject  to  assessment  to  pay 
a  certain  mortgage,  it  is  immaterial 
that  the  stock  states  on  its  face  that 
it  is  paid  up.  Western  Imp.  Co.  v. 
Des  Moines  Nat.  Bank,  73  N.  W.  Eep. 
657  (Iowa,  1897).    Cf  50  N.  E.  Eep.  19. 

iBloomenthal  v.  Ford,  [1897]  A.  C. 
156. 

2  Eochester,  etc.  Co.  v.  Eoe,  7  N.  Y. 
App.  Div.  366  (1896). 

SErskine  v.  Lowenstein,  11  Mo. 
App.  595  (1881). 

4  Keystone  Bridge  Co.  v.  McCluney, 
8  Mo.  App.  496  (1880);  Foreman  v. 
Bigelow,  4  Chff.  508  (1878);  S.  C,  9 
Fed.  Cas.  427,  as  explained  in  8  Mo. 
App.  496;  Johnson  v.  Lullman,  15 
Mo.  App.  55  (1884),  where  the  court 
says:  "If  any  presumption  of  fact 
arises  from  the  face  of  a  stock  cer- 
tificate in  ciistomary  form,  as  was 
the  one  in  this  case,  it  is  that  the 
stock  .  .  .  is  fully  paid  for.''  See  also 
Erskine  v.  Loewenstein,  83  Mo.  301 
(1884);  Cleveland,  etc.  Co.  v.  Texas, 
etc.  E'y,  27  Fed.  Eep.  250  (1886). 

If  a  certificate  of  stock  is  silent  on 
its  face  as  to  whether  it  is  full  paid 
or  not,  a  bona  fide  purchaser  is  pro- 
tected in  considering  it  full-paid 
stock.  West  Nashville,  etc.  Co.  v. 
Nashville  Sav.  Bank,  86  Tenn.  253 
(1888).  Gf.  Burkinshaw  v.  Nicolls,  L, 
E.  8  App.  Cas.  1004, 1017  (1878).    In 
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be  laid  dow^i  as  the  established  rule.  It  is  based  on  sound 
public  policy,  favoring,  as  it  does,  the  transfer  of  personal  prop- 
erty, and  the  g'was^-negotiability  of  stock,  and  discountenancing 
secret  liens  and  constructive  notice. 

A  purchaser  in  open  market  of  stock  represented  to  be  paid 
up  by  a  statement  to  that  effect  on  the  certificate  is  presumed 
to  be  a  lonafide  purchaser.  Hence  there  has  arisen  the  well- 
established  rule,  both  in  America  and  England,  that  a  'bona  fide 
purchaser  for  value,  and  without  notice,  of  stock  issued  as  paid 
up,  is  not  liable  for  any  part  of  the  par  value  which  may  not 
have  been  paid.' 


Brant  u  Ehlen,  59  Md.  1  (1883),  the 
court  says:  "The  purchaser  is  not 
bound  to  suspect  fraud  where  every- 
thing seems  fair.  .  .  .  Any  other  doc- 
trine would  virtually  destroy  the 
transferable  nature  of  such  shares, 
and  paralyze  the  whole  of  the  deal- 
ings in  the  stock  of  corporations." 

A  party  purchasing  a  certificate  of 
stock  which  does  not  state  whether 
it  is  paid  up  or  not  may  assume  that 
it  is  paid  up,  and  wiU  be  protected  in 
that  assumption.  Bu  Pont  v.  Tilden, 
42  Fed.  Eep.  87  (1890). 

An  inquiry  by  a  purchaser  of  stock 
of  corporate  officers,  as  to  whether  it 
was  fidl-paid  stock,  must  be  made  to 
officers  having  authority  to  speak  for 
the  corporation.  Browning  v.  Hinkle, 
48  Minn.  544  (1892).  See  also  §  357, 
infra. 

1  Re,  Concession  Trust,  [1896]  3  Ch. 
757;  Troup  v.  Horbach,  74  N.  W.  Eep. 
326  (Neb.,  1898).  In  Re,  British  Farm- 
ers', etc.  Co.,  L.  R.  7  Ch.  D.  533  (1878); 
afE'd,  L.  E.  3  App.  Cas.  1004  (1880), 
the  court  held  that,  if  the  6ona  Jsde 
purchaser  were  not  protected,  "no 
person  buying  shares  in  the  market 
as  paid-up  shares  would  be  safe,  for 
he  would  get  nothing  more  than  a 
certificate  to  show  they  were  paid  up. 
.  .  .  Obviously  such  a  consti-uction 
would  destroy  the  transferable  nat- 
ure of  shares  altogether."  See  also 
Foreman  v.  Bigelow,  4  Cliff.  1)08  (1878) ; 


S.  C,  9  Fed.  Cas.  427;  McCraken  v. 
Mclntyi-e,  1  Duv.  (Can.)  479  (1877); 
Steacy  u  Little  Eook,  etc.  E.  E.,  & 
Dill.  348  (1879) ;  S.  C,  33  Fed.  Cas.  1143 ; 
Jackson  v.  Sligo,  etc.  Co.,  1  Lea 
(Tenn.),  210  (1878);  Brant?;.  Ehlen,  59 
Md.  1  (1883);  Waterhouse  u  Jamie- 
son,  L.  E.  2  H.  L.  (So.)  29  (1870).  Of. 
Crickmer's  Case,  L.  E.  10  Ch.  App. 
614  <1875).  Contra,  Myers  v.  Seeley,. 
10  Nat.  Bankr.  Eeg.  411.  A  bona  fide 
purchaser  of  stock  in  the  open  mar- 
ket is  not  liable  on  the  stock  to  cor- 
porate creditors,  although  it  was  is- 
sued for  cash  at  less  than  par,  the 
certificate  of  stock  reciting  on  its^ 
face  that  it  was  fully  paid  up.  The 
court  held  the  party  to  be  a  bona  fide 
purchaser,  although  he  knew  that 
the  company  had  issued  stock  at  a 
discount,  but  did  not  know  that  the- 
stock  which  he  purchased  was  a  part 
of  such  stock  issued  at  a  discount. 
•  He  was  not  bound  to  inquire  of  the 
company.  Re  New  Chile  &  Co.,  68 
L.  T.  Eep.  15  (1892).  It  is  immaterial 
that  the  payment  in  stock  issued  as 
paid  up  turns  out  to  have  been  value- 
less. The  bona  fide  purchaser  is  pro- 
tected, and  the  corporation  must 
allow  registry  by  him.  Protection 
Life  Ins.  Co.  v.  Osgood,  93  lU.  69' 
(1879).'  In  Wintringham  v.  Rosen- 
thal, 35  Hun,  580  (1881),  the  court 
held  that  a  bona  fide  purchaser  of 
stock,  which  he  purchased  supposing 
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"Where  a  subscriber  who  has  not  yet  taken  out  his  certificate 
of  stock  instructs  the  corporation  to  issue  the  certificates  to  a 
designated  transferee,  the  latter  is  not  held  to  be  the  original 
allottee  of  that  stock;  and,  even  though  the  stock  was  irregu- 
larly issued  as  paid-up  stock,  he  can  claim  to  be  a  lonafide 
transferee  without  notice.^ 


E.    ISSUE   OF   WATERED   STOCK   BY  A   STOCK   DIVIDEND. 

§  51.  Third  metliod:  Issue  hy  stock  dividends. —  The  third 
method  of  issuing  fictitiously  paid-up  stock  is  by  a  wrongful 
use  of  the  power  to  make  stock  dividends.  It  seems  to  be  gen- 
erally conceded  that  if  the  capital  stock  and  the  actual  prop- 
erty of  the  corporation  are  not  permanently  increased  to  the 
extent  of  the  par  value  of  the  stock  distributed  as  a  dividend, 
then  that  the  issue  of  stock  by  such  dividend  is  irregular,  and 


it  to  be  paid  up,  is  not  liable  for  tbe 
•unpaid  par  value.  The  stock  was  is- 
sued by  a  bank,  evidently  on  a  cash, 
subscription.  This  case  practically 
overrules  Mann  v.  Currie,  3  Barb.  394 
(1848).  The  general  railroad  act  of 
New  York  (Laws  1850,  ch.  140,  §  10)  pre- 
scribed that  each  stockholder  should 
be  liable  "  to  an  amount  equal  to  the 
amount  unpaid  on  the  stock  held  by 
him."  In  Tasker  v.  Wallace,  6  Daly, 
364,  374  (1876),  the  court  held  that 
under  this  statute,  "  as  between  a . 
stockholder  and  a  creditor,  it  is 
wholly  immaterial  whether  he  was  a 
bona  fide  and  innocent  purchaser  of 
stock  which  the  vendor  assured  him 
had  been  paid."  This  remark  was,  it 
seems,  a  dictum,  and,  being  by  an  in- 
ferior court,  is  doubtful  as  an  author- 
ity. The  representation,  moreover, 
was  not  on  the  face  of  the  certificate, 
nor  was  it  made  by  the  corporation. 
In  the  case  of  HubbeU  v.  Meigs,  50 
N.  Y.  480,  489  (1872),  where  the  pur- 
chaser of  Wisconsin  railroad  stock 
sued  his  vendor  for  damages  for  de- 
ceit on  the  ground,  among  others, 
that  the  stock  had  been  issued  ficti- 
tiously as  paid  up,  the  court  said :  "  It 
is  unnecessary  to  determine  whether 


the  corporation  was  authorized  by 
its  charter  to  sell  its  stock  at  less 
than  par,  or  whether,  in  so  selling, 
its  officers  did  not  violate  their  duty. 
The  plaintiff  was  a  bona  fide  pui'- 
chaser,  and,  being  such,  acquired  a 
valid  title  to  the  stock  transferred  to 
him."    See  also  50  N.  E.  Eep.  19. 

1  Young  V.  Erie  Iron  Co.,  65  Mich. 
Ill  (1887);  Carling's  Case,  L.  E.  1  Ch. 
D.  115  (1875).  A  bona  fide  purchaser 
of  certificates  of  stock,  which  recite 
on  their  face  that  they  ai'e  fully  paid 
up,  is  protected  even  though  the 
vendor  was  the  party  to  whom  the 
stock  was  issued  at  a  discoimt,  and 
even  though  he  caused  the  corpora- 
tion to  issue  the  stock  directly  from 
the  corporation  to  such  purchaser. 
Re  Building,  etc.  Co.^  73  L.  T.  Eep. 
506  (1895).  Nominees  of  a  person  to 
whom  full-paid  stock  is  to  be  issued, 
same  as  transferees,  are  not  liable, 
though  the  original  issue  was  to  them. 
He  Macdonald,  etc.  Co.,  69  L.  T.  Eep. 
567  (1893).  See  also  §  63,  infra. 
Of.  Eowland's  Case,  42  L.  T.  Eep.  785 
(1880);  Re  British  Farmers',  etc.  Co., 
13  Weekly  Notes,  81  (1878);  Re  Vul- 
can Iron  Works,  Law  Times,  1885, 
p.  61. 
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under  certain  circumstances  fraudulent.'  A  stock  dividend 
may  take  the  sliape  of  an  issue  of  stock  for  cash  at  less  than  the 
par  value.^ 

In  some  of  the  states  stock  dividends  are  prohibited  by  con- 
stitutional or  statutory  provisions.' 


iln  Williams  v.  "Western  Union 
Tel.  Co.,  93  N.  Y.  163  (1883),  the  court 
(p.  189)  said  that  a  stock  dividend 
"  could  be  declared  by  a  corporation 
without  violating  its  letter,  its  spirit, 
or  its  purpose.  ...  There  is  no  pub- 
lic policy  which,  in  all  cases,  con- 
demns such  dividends.  .  .  ,  No  harm 
is  done  to  amy  person,  provided  the 
dividend  is  not  a  mere  inflation  of 
the  stock  of  the  company,  with  no 
corresponding  values  to  answer  to 
the  stock  distributed.  ...  So  long  as 
every  dollar  of  stock  issued  by  a  cor- 
poration is  represented  by  a  dollar  of 
property,  no  harm  can  result  to  indi- 
viduals or  the  public  from  distribut- 
ing the  stock  to  the  stockholders." 
Howell  V.  Chicago,  etc.  E'y,  51  Barb. 
378  (1868),  is  to  the  same  effect.  In 
Bailey  v.  Eaihroad  Co.,  23  Wall  604 
(1874),  the  court  (p.  635)  said  that  net 
earnings,  however  expended  or  in- 
vested, belong  "to  the  stockholders, 
and  may  be  distributed,  as  they  may 
direct,  in  dividends  of  stock  .  .  or 
by  a  sale  of  property."  See  also  ch. 
XXXII,  infra.  Where  the  company 
is  under  obligations  to  issue  stock  to 
represent  interest  on  subscriptions 
until  dividends  are  declared,  a  stock 
dividend  does  not  stop  the  interest. 
Hardin  County  v.  Louisville,  etc. 
K.  R,  93  Ky.  413  (1891);  86  Fed.  R.  505. 

2  Re  Owen,  etc.  Co.,  31  Out.  Rep. 
(Can.)  349  (1891). 

3  IlL  Const.,  art.  XI,  §  13.  In  Wis- 
consin by  statute.  R.  S.  1878,  §  1753, 
amended  by  ch.  93,  Laws  1881.  In 
Massachusetts  railway  corporations 
are  by  statute  prohibited  from  de- 
claring a  stock  dividend  except  by 
authority  of  the  general  court.  Mass. 
Pub.  Stat.,  ch.  113,  §  61.    It  has  been 


held  not  a  violation  of  this  statute 
for  a  railway  company  to  distribute 
among  its  shareholders,  without  the 
assent  of  the  general  court,  shares  of 
its  own  stock  which  it  had  purchased 
from  the  commonwealth,  when  it 
had  legislative  authority  for  such 
purchase  and  distribution.  Common- 
wealth V.  Boston,  etc.  R.  R.,  143  Mass. 
146  (1886).    See  §  387;  50  N.  E.  R.  648. 

If  the  tangible  property  of  the  cor- 
poration is  actually  in  excess  of  the 
par  value  of  the  capital  stock,  then  a 
stock  dividend  to  the  extent  of  that 
excess  would,  it  seems,  be  legal;  but 
the  proceedings  to  declare  the  stock 
dividend  must  show  these,  facts,  or 
the  dividend  wiU  be  enjoined.  Fitz- 
patrick  v.  Dispatch  Pub.  Co.,  83  Ala. 
604  (1887).  The  court  changed  the 
reasoning  of  its  opinion  as  reported 
in  3  So.  Rep.  737. 

In  one  point  of  view  stock  divi- 
dends are  objectionable.  They  are 
issued  to  represent  the  increased 
value  of  the  corporate  property  as  it 
stands.  In  the  case  of  railroads,  this 
increase  of  value  arises  very  largely 
from  the  increased  value  of  the  emi- 
nent domain  franchises  which  the 
corporation  is  using.  These  fran- 
chises belong  to  the  people,  and  the 
people  are  entitled  to  the  increased 
value  of  them.  Such  an  increased 
value  could  be  readily  secured  to  the 
people  by  a  reduction  of  railroad 
charges.  But  by  stock  dividends, 
based  on  this  increased  value  of  the 
franchise,  the  railroad  is  able,  by  in- 
creasing its  stock,  to  divide  all  profits 
and  yet  not  declare  more  than  a 
six  or  eight  per  cent  dividend.  The 
smallness  of  the  dividend  prevents  a 
legislative   reduction   of   rates.    If, 
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The  decided  tendency  of  the  law,  however,  is  to  sustain  and 
even  encourage  stock  dividends,  where  they  are  regularly  and 
legally  made  by  adding  to  the  property  representing  the  capi- 
tal stock  further  property  to  represent  the  stock  dividend.    By 


however,  no  stock  dividend  were  al- 
lowed, and  the  increased  earning  ca- 
pacity; of  the  railroad  gave  large 
profits,  such  profits  would  have  to  be 
employed  in  improving  the  property 
or  in  making  extravagant  dividends, 
which  would  justify  a  reduction  of 
railroad  rates.  It  is  urged,  in  reply 
to  this  view,  that  about  three  out  of 
four  raih-oad  enterprises  are  the 
cause  of  total  loss  to  their  projectors, 
and  that  the  fourth  should  be  made 
to  pay  more  largely,  by  reason  of  the 
risk  incurred;  also  that  large  capital 
and  great  ability  in  managing  enter- 
prises of  such  magnitude  should  be 
more  fuUy  compensated, 

Mr.  Swan,  ia  An  Investor's  Notes 
on  Am.erican  Railroads  (1886),  p.  92, 
presents  an  ingenious  argument  on 
this  question  when  he  says:  "  The  as- 
sertion by  a  state  of  a  right  to  fix 
rates  and  limit  dividends  by  ex  post 
facto  legislation,  without  regard  to 
existing  charters  and  without  com- 
pensation or  indemnity,  is,  in  fact, 
the  barely  disguised  assertion  of  a 
right  to  confiscate  to  a  greater  or 
less  extent  the  increment  of  value 
legitimately  accruing  to  a  going  con- 
cern. In  connection  with  a  railroad 
the  increment  of  value  caimot  with 
any  semblance  of  propriety  be  de- 
scribed as  an  '  unearned '  increment. 
In  a  vast  number  of  instances  an 
American  raUroad  may  be  said  to 
create  the  settlement  of  population 
which  is  destined  to  furnish  passen- 
gers and  to  produce  freight.  Eefiex 
activities  are  of  course  stimulated, 
and  contribute  in  their  turn  to  the 
development  of  traffic;  but  in  many 
instances  the  railroad  itself  prima- 
rily constitutes  the  determining  con- 
dition of  settlement  in  a  partictdar 


place,  and  of  the  transportation  of 
passengers  and  merchandise  through 
a  particular  channel.  Subject  to  the 
restraints  of  equitable  regulation, 
the  right  of  a  constructing  company 
to  the  increasing  benefit  of  the  busi- 
ness which  it  builds  up  by  its  outlay 
and  its  skill  is  no  less  real  than  that 
of  the  founder  of  a  purely  commer- 
cial or  professional  business  to  the 
increasing  benefit  of  his  capital  or 
ability." 

Alexander  on  Railway  Practice 
(1887),  p.  37,  says  vsdth  some  force: 
"  It  is  asserted  that  much  of  the  stock 
of  our  railroads  is  not  legitimate,  but 
is  water.  Such  an  argument  may 
apply  against  any  particular  railroad 
that  earns  exorbitant  dividends,  but 
against  the  system  as  a  whole  it  does 
not.  For  it  would  be  easy  to  show 
that  for  every  doUar  of  water  in  ex- 
isting stocks,  two  dollars  of  the 
money  of  railroad  investors  has  been 
lost  Uke  water  spilt  in  the  sand. 
Much  of  it  was  lost,  doubtless,  by 
bad  judgment;  but  the  fact  remains 
that  our  existing  system  of  railroads, 
as  a  whole,  has  cost  fuUy  as  much  as 
it  is  capitalized  at.  Scarcely  one  of 
them  was  originally  bmlt  as  it  stands 
to-day.  The  earlier  ones  have  been 
rebuilt  and  re-equipped  three  or  four 
times,  as  experience  pointed  out  nec- 
essary improvements.  Many  of  them, 
too,  were  built  before  the  business 
really  demanded  them,  and  the  loss 
from  this  source  has  been  enormous. 
.  .  .  If  the  state  would  guarantee  the 
interest  upon  money  legitimately  in- 
vested in  railroad  construction,  in- 
vestors would  readily  furnish  aU  that 
might  be  desired,  and  railroads  cordd 
and  would  be  built  without  watered 
stock.    But  the  state  very  properly 
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sucli  an  act  the  responsibility  of  the  corporation  is  increased,, 
creditors  are  more  secure,  inasmuch  as  there  is  more  property 
to  respond  to  their  claims,  and  the  stockholders  have  increased 
their  investment  by  adding  the  profits  to  the  capital  stock  in- 
stead of  distributing  them  by  a  cash  dividend.  Frequently,  in 
the  consolidation  of  companies  or  the  sale  or  lease  of  one  to 
the  other,  a  large  amount  of  stock  is  issued  to  the  stockholders 
of  the  companies  so  consolidating,  leasing,  or  selling.  This 
issue  of  stock  often  partakes  of  the  nature  of  a  stock  dividend. 
Illustrations  of  such  issues  are  given  elsewhere.* 

refuses  to  assume  any  risk,  and  leaves  conviction  that  the  practice  of  stock- 
it  to  be  borne  entirely  by  the  in-  watering  should  be  prohibited,  with- 
vestor.  The  latter,  then,  having  aU  out  much  hope  of  ever  seeing  it  done, 
the  risk,  naturally  demands  to  have  and  more  on  the  ground  that  it  is 
also  all  the  chances  of  profit  if  the  against  public  policy  to  make  it  easy 
road  turns  out  a  success.  He  dis-  for  men  to  buUd  railroads  or  float 
counts  the  future,  and  takes  watered  any  enterprises  with  other  people's 
stock  to  represent  what  he  hopes  money,  than  from  the  fear  of  rail- 
virill  be  his  earnings.  That  is  the  roads  being  enabled  to  practice  ex- 
only  way  that  communities  wanting  tortion  by  the  possession  of  watered 
railroads  can  induce  Investors  to  sup-  stock." 
ply  the  funds.  ,  .  .  But  I  record  my       i  See  §  893,  infra,  notes. 
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OHAPTEE  IV. 

METHOD  OF  SUBSCRIBING  — PARTIES  TO  SUBSCRIPTIONS  — AC- 
TION TO  ENFORCE  SUBSCRIPTIONS. 


A.  METHODS  OP  SUBSCRIBING. 

^  53.  Generally  no  formalities  neces- 
sary. 

53.  Informalities,  irregularities,  and 
mistakes  in  subscriptions. 

54  Various  defenses  tb  subscrip- 
tions. 

55.  Proof  of  subscription. 

56.  The  English  rule. 

57.  Subscriptions   taken   by  com- 

missioners. 

58.  Subscriptions  in.  excess  of  the 

capital  stock. 

59.  Subscriptions  and  organization 

where  there  is  a  special  char- 
ter and  no  commissioners  are 
provided  for. 

€0.  Subscriptions  delivered  in  es- 
crow. 

'61.  Liability  of  corporation  for  re- 
fusal to  issue  a  certificate  of 
stock. 

63.  Substitution  of  subscribers  be- 
fore the  incorporation,  change 
in  the  proposed  enterprise, 
and  alterations  in  subscrii>- 
tion  paper. 

63.  Right  to  recover  money  ad- 
vanced on  shares  upon  a  fail- 
lire  to  organize  the  company. 

B.  WHO  IS  COMPETENT  TO  SUBSCRIBE 
FOR  STOCK. 

64  Corporations  generally  not. 


§  65.  Commissioners,  directors,  part- 
ners, etc.,  as  subscribers. 

66.  Married  women  as  subscribers. 

67.  Infant  as  subscriber. 

68.  Agent  as  subscriber. 

69.  Subscriptions  taken  by  an  un- 

authorized agent  of  corpora- 
tion. 

70.  Unissued  or  increased  capital 

stock — Right  to  subscribe 
therefor. 

C.  AN  ACTION   LIES  TO   COLLECT  SUB- 
SCRIPTIONS. 

71.  A  subscription  implies  a  prom- 

ise to  pay,  which  is  enforce- 
able without  proof  of  any  par- 
ticular consideration. 

73.  Such  is  the  rule  for  subscrip- 
tions before  incorporation  as 
well  as  those  after — Accept- 
ance of  the  subscription  — 
"WithdrawaL 

73.  The  New  York  rule. 

74  In  New  England  an  express 
promise  or  express  statute  is 
necessary  to  support  an  ac- 
tion to  collect  subscriptions. 

75.  Professor  Collin's  rules  on  this 

subject. 

76.  Stockholders'    agreements    to 

guarantee  company  debts  and 
stockholders'  contracts  for 
the  benefit  of  the  corporation. 


A.    METHODS   OF   SUBSCEIBING. 


§  52.  Generally  no  formalities  necessary. —  Tlie  contract  of 
subscription  for  shares  of  stock  in  an  incorporated  company 
may  be  entered  into  in  various  ways.  "Whenever  an  intent  to 
become  a  subscriber  is  manifested,  the  courts  incline,  without 
particular  reference  to  formality,  to  hold  that  the  contract  of 
subscription  subsists.  It  is,  as  in  the  case  of  other  contracts, 
very  much  a  question  of  intent.    Formal  rules  are  for  the  most 
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part  disregarded.'  And  in  general  a  contract  of  subscription 
may  be  made/in  any  way  in  which,  other  contracts  may  be  made.^ 
Any  agreement  by  which  a  person  shows  an  intention  to  be- 
come a  stockholder  is  sufficient  to  bind  both  him  and  the  cor- 
poration.' When  one  accepts  or  assumes  the  position  and  duties 
and  claims  the  right  and  privileges  and  emoluments  of  a  stock- 
holder, and  the  corporation  accepts  or  acquiesces  therein,  such 
person  is  estopped  to  deny  that  he  is  a  subscriber,  even  though 
there  may  have  been  something  irregular  or  defective  in  the 
form  or  manner  of  his  subscription,  or  there  may  have  been  no 
formal  subscription  at  all.* 

1  Quoted  and  approved  in  Ventura,    wall  R'y  v.  Mowatt,  15  Q.  B.  521  (1850). 


etc.  R'y  V.  Collins,  46  Pac.  Eep.  287 
(Cal.,  1896). 

=i  Blunt  V.  "Walker,  11  Wis.  334,  349 
(1860). 

3  Fry  V.  Lexington,  etc.  R.  E.,  3 
Meto.  (Ky.)  314  (1859);  Wellersburg, 
etc.  Co.  V.  Young,  13  Md.  476  (1858); 
Gill  V.  Kentucky,  etc.  Co.,  7  Bush 
(Ky.),  635  (1870);  Oler  v.  Baltimore, 
etc.  R.  R,  41  Md.  583  (1874);  SohaefEer 
V.  Missouri,  etc.  Co.,  46  Mo.  248  (1870). 

4  Sanger  v.  Upton,  91 U.  S.  56  (1875); 
Upton  u  Tribilcock,  91 U.  S.  45  (1875); 
Wheeler  v.  MiUar,  90  N.  Y.  353  (1882); 
Hamilton,  etc.  Co.  v.  Rice,  7  Barb.  157 
(1849);  Dorris  v.  French,  4  Hun,  292 
(1875);  Boston,  etc.  R.  R.  v.  Welling- 
ton, 113  Mass.  79  (1873) ;  Ex  parte  Bes- 
ley,  3  Mac.  &  Q.  176  (1850);  Clark  v. 
Farrington,  11  Wis.  306  (1860);  Jew- 
ell V.  Rock  River  Paper  Co.,  101  111. 
57  (1881);  Haynes  v.  Brown,  36  N.  H. 
545  (1858);  Chaffin  v.  Cummings,  37 
Me.  76  (1853);  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94  (1819);  Griswold 
V.  Seligman,  73  Mo.  110  (1880);  Boggs 
V.  Olcott,  40  HL  303  (1866);  Musgrave 
V.  Morrison,  54  Md.  161  (1880);  Phcenix, 
etc.  Co.  V.  Badger,  67  N.  Y.  394  (1876); 
S.  C,  6  Hun,  393  (1875);  Palmer  v. 
Lawrence,  3  Sandf.  161  (1849);  Phila- 
delphia, etc.  R.  R.  V.  CoweU,  28  Pa.  St. 
339  (1857);  Cheltenham,  etc.  R'y  v. 
Daniel,  3  Q.  B.  381  (1841);  West  Corn- 


And  see  the  dissenting  opinion  of 
Lord  St.  Leonards  in  Spackman  v. 
Evans,  L.  E.  3  H  L.  Cas.  171,  197 
(1868);  Harrison  v.  Heathom,  6  Man. 
&  G.  81  (1843);  Ness  v.  Angas,  3  Exch. 
805  (1849) ;  Ness  v.  Armstrong,  4  Exch. 
31  (1849) ;  Moss  v.  Steam  Gondola  Co., 
17  C.  B.  180  (1855) ;  Bailey  v.  Universal, 
etc.  Assoc,  1  C.  B.  (N.  S.)  557  (1857). 
The  mere  acts  of  interested  parties 
by  which  certain  leases  in  lands  are 
turned  into  the  corporation,  it  being 
understood  that  payment  for  the 
property  and  services  was  to  be  a 
certain  amount  of  stock,  may  consti- 
tute stookholdership,  although  no 
formal  record  is  made  of  the  trans- 
action and  agreement,  and  although 
no  certificates  of  stock  are  issued  to 
anybody.  Holland  v.  Duluth,  etc.  Co., 
65  Minn.  334  (1896). 

Underwriting  "means  an  agree- 
ment entered  into  before  the  shares 
are  brought  before  the  public,  that  in 
the  event  of  the  public  not  taking  up 
the  whole  of  them  or  the  number 
mentioned  in  the  agreement,  the 
underwriter  wiU  take  an  allotment 
of  such  part  of  the  shares  as  the  pub- 
lic has  not  applied  for."  The  imder- 
wi-iter  is  liable  on  the  stock.  Se 
Licensed,  etc.  Assoc,  L.  R.  42  Ch.  D. 
1  (1889). 
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Merely  accepting  and  holding  a  certificate  of  stock  is  suffi- 
cient to  constitute  one  a  stockholder.^ 

There  have  been  various  diota  to  the  effect  that  a  subscrip- 
tion cannot  be  entered  into  by  parol  ;^  but  the  later  and  better 
opinion  is  that  such  a  subscription  is  valid  and  binding. 


1  Upton  V.  Tribilcock,  91  U.  S.  45 
(1875);  McLaughlin  v.  Detroit,  etc. 
E'y,  8  Mich.  100  (1860);  Stutz  v.  Hal- 
deman,  41  Fed.  Eep.  531  (1890);  Bar- 
ron V.  BurriU,  86  Me.  66, 73  (1893).  See 
also  McHose  v.  Wheeler,  45  Pa.  St.  33 
(1863);  Clark  v.  Continental  Imp.  Co., 
57  Ind.  135  (1877).  A  person  taking 
stock  from  a  corporation  on  its  orig- 
inal issue  is  liable  without  subscrip- 
tion. Shickle  v.  "Watts,  94  Mo.  410 
(1888).  A  person  who  receives  a  cer- 
tificate of  stock  from  a  company  in 
order  to  enable  it  to  organize,  and 
immediately  transfers  it  back  to  the 
company  is  not  liable  on  such  stock 
as  an  offset  to  claims  which  he  has  as 
a  creditor  of  the  corporation.  Par- 
berry  V.  Woodson  Sheep  Co.,  18  Mont. 
317  (1896). 

2  Pittsburgh,  etc.  R  R.  v.  Gazzam, 
33  Pa.  St.  340  (1858).  In  this  case  an 
attempt  was  made  to  make  defend- 
ant liable  upon  his  signature  to  a 
paper  by  which  the  signers  agreed  to 
subscribe  for  stock  in  a  railroad  com- 
pany, but  the  signatures  were  shown 
to  have  been  copies  and  not  originals. 
Vreeland  v.  New  Jersey  Stone  Co.,  29 
N.  J.  Eq.  188  (1878).  The  decision 
was  on  the  question  of  fraud  in  in- 
ducing defendant  to  take  the  stock. 
Thames  Tunnel  Co.  v.  Sheldon,  6  B.  & 
C.  841  (1837),  holding  that  one  who 
had  subscribed  a  preliminary  paper 
and  had  paid  the  sum  required  in  ad- 
vance, but  who  had  not  signed  the 
contract  referred  to  in  an  act  of  par- 
liament, was  not  a  subscriber  within 
the  meaning  of  that  act. 

Fanning  v.  Insurance  06.,  37  Ohio 
,  St.  339  (1881),  was  a  suit  upon  a  note 
secured  by  a  mortgage  claimed  to 
have  been  given  in  payment  for  stock. 


The  proof  showed  that  defendant  ver- 
bally agreed  vnth  a  canvasser  to  take 
the  stock,  but  did  not  sign  any  sub- 
scription book  or  other  contract,  and 
never  received  certificates  of  stock. 
Held,  that  there  was  no  subscription 
and  no  sufficient  consideration  for 
the  note. 

Galveston  Hotel  v.  Bolton,  46  Tex. 
633(1877).  In  this  case  defendant  had 
signed  an  informal  paper  as  a  sub- 
scription for  stock,  and  had  offered 
excuses  for  not  paying  the  first  call, 
asking  for  time,  etc.  The  informal 
paper  was  lost,  and  defendant's  name 
did  not  appear  on  the  company's 
books  in  any  capacity.  After  the 
organization  of  the  company  he  ac- 
knowledged to  its  secretary  his  obli- 
gation to  pay  the  call.  fieZd,  thathe 
was  not  a  stockholder  liable  to  calls. 

The  oral  statement  of  the  stock- 
holder that  he  would  take  a  certain 
amount  of  stock  is  not  sufficient  au- 
thority to  a  corporation  to  enter  hi» 
name  for  that  amount.  Ingersoll,  etc. 
Co.  V.  McCarthy,  16  Q.  B.  Eep.  (Can.). 
163  (1858). 

In  Iowa  it  is  denied  that  parol  sub- 
scriptions are  void.  Hence,  where  a 
person  present  at  a  corporate  naeeting 
directed  the  secretary  to  subscribe 
certain  stock,  and  the  secretary  did 
so  on  a  loose  sheet  of  paper,  the  court 
held  the  subscriber  bound;  also  that 
the  corporate  records  reciting  the 
facts  were  competent  to  show  accept- 
ance, though  recorded  subsequently. 
Colfax  Hotel  Co.  v.  Lyon,  69  Iowa,  683 
(1886).  A  verbal  subscription  suffices. 
The  statute  of  frauds  does  not  apply. 
Bullock  V.  Falmouth,  etc.  Co.,  85  Ky. 
184  (1887).  A  verbal  subscription  for 
stock  was  upheld  in  Tabler  v.  Anglo- 
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It  has  been  held  that,  -wliere  a  director  is  required  to  be  a 
stockholder,  the  act  of  serving  as  a  director  is  an  implied  sub- 
scription for  stock  to  the  amount  required  in  order  to  be  a  di- 
reotor.i    But  a  contrary  rule  now  exists.^ 

A  subscription  in  a  small  pocket  memorandum  book  has  been 
held  sufficient  to  bind  the  subscriber.'    So,  a  subscription  on  a 


American  Assoc,  33  S.  "W.  Eep.  603 
<Ky.,  1895);  Shellenberger  v.  Patter- 
son, 168  Pa.  St.  30  (1895),  and  York 
Park  Bldg.  Assoc,  u  Barnes,  39  Neb. 
834  (1894).  Where  a  person  orally 
tells  a  director  that  he  will  subscribe 
a  specified  amount  of  stock,  and  gives 
a  check  in  part  payment,  he  is  liable 
as  a  stockholder.  Cookney's  Case,  3 
De  G.  &  J.  170  (1858).  And  see  also 
various  cases  in  the  notes  herein,  in- 
volving somewhat  similar  facts. 

1  See  Harward's  Case,  L.  R.  13  Eq. 
SO  (1871);  Stephenson's  Case,  45  L.  J. 
(Ch.)  488  (1876);  Re  British  &  A.  TeL 
Co.,  L.  R 14  Eq.  316  (1873);  Re  Empire 
Ass.  Corp.,  L.  R  6  Ch,  App.  469  (1871). 

Where  one  accepts  the  office  of  di- 
rector without  owning  the  required 
number  of  shares  of  stock,  and  is 
in  consequence  imder  obligation  to 
qualify  himself  by  taking  stock,  he 
is  not  obliged  to  take  the  stock  from 
the  company,  but  may  purchase  or 
procure  the  shares  as  he  is  able  in 
the  open  market  or  at  private  sale. 
Brown's  Case,  L.  R  9  Ch.  App.  103 
(1873);  Karuth's  Case,  L.  R  20  Eq. 
506  (1875). 

Where  shares  are  allotted  to  a  di- 
rector in  order  to  quahfy  him  he  is 
liable  upon  said  shares  upon  the  wind- 
ing up,  even  though  he  did  not  know 
of  the  allotment,  and  even  though 
he  had  acquired  other  qualification 
shares.  Re  Portuguese,  etc.  Mines, 
[1891]  8  Ch.  28. 

2  Onslow's  Case,  55  L.  T.  Eep.  613 
(1881),  and  cases  cited.  And  see  sum- 
mary in  Healey's  Company  Law  and 
Pr.  135,  139.  But  a  director  is  liable 
upon  quahfioation  shares  upon  a 
winding  up  of  the  company,  even 


though  he  has  never  held  any  shares, 
where  the  charter  provides  that  serv- 
ing as  a  director  shall  constitute  a 
contract  to  pay  for  qualification 
shares.  Re  Anglo-Austrian,  etc. 
Union,  [1892]  2  Ch.  158. 

The  common-law  rule  that  a  di- 
rector is  not  liable  to  the  amount  of 
quaHficatioH  shares  which  he  is  I'e- 
quired  by  statute  to  have,  but  which 
he  does  not  have,  is  not  applicable  to 
directors  in  national  banks.  Finn  v. 
Brown,  142  U.  S.  56  (1891). 

Hamley's  Case,  L.  R  5  Ch.  D.  705 
(1877),  holds  that  a  director  who  was 
not  qualified  did  not  by  acting  ren- 
der himself  liable  to  creditors  to  the 
amount  of  quaHflcation  stock.  The 
court,  in  a  dicf Mm,  said:  "He  never 
was  a  director,  and  he  never  will  be 
a  director,  as  far  as  that  election  is 
concerned,"  although  of  course  his 
acts  as  director  may  bind  the  com- 
pany as  to  third  persons.  See  also 
Ex  parte  Stock,  33  L.  J.  (Ch.),  731 
(1864). 

Resignation  releases  the  liability. 
Re  Self-Actmg,  etc.  Co.,  54  L.  T.  Eep. 
676  (1886);  Marquis  of  Abercom's 
Case,  4  De  G.,  F.  &  J.  78  (1862);  Re 
Wheal  BuUer  Consols,  L.  R  38  Ch, 
D.  43  (1888).  See  also  ch.  XXXVII, 
infra. 

"  Can  a  director  part  with  his  qual- 
ification shares?"  See  on  this  sub- 
ject 8  E'y  &  Corp.  L.  J.  99. 

3  Buffalo,  etc.  R  R  v.  Gifford,  87 
N.  Y.  294  (1883);  Brownlee  v.  Ohio, 
etc.  R  R,  18  Ind.  68  (1863).  Contra, 
McClelland  v.  Whiteley,  15  Fed.  Eep. 
332  (1883).  The  full  christian  name 
need  not  be  subscribed.  State  v. 
Beck,  81  Ind.  501  (1882). 
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single  sheet  of  paper  may  be  binding,^  even  though  the  charter 
provides  for  the  opening  of  books.^  A  signature  to  the  certifi- 
cate required  by  statute  to  be  filed  in  order  to  obtain  the  char- 
ter of  incorporation,  with  the  number  of  shares  placed  opposite 
to  the  signature,  is  a  sufficient  subscription  to  bind  both  the 
corporation  and  the  subscriber.'  But  the  assignee  of  a  corpo- 
ration cannot  sue  its  incorporators  for  ten  per  cent  of  the  cap 
ital  stock  on  the  ground  that  they  had  sworn  that  ten  per  cent 
had  been  paid  in  in  order  to  obtain  the  charter,  when  in  fact  it 
had  not  been  paid  in.* 

Where  an  "  underwriter  "  agrees  to  subscribe  for  whatever 
the  public  do  not  take,  and  authorizes  another  to  make  the  sub- 
scription for  him,  he  is  bound  by  the  subscription.^ 

A  company  may  give  a  person  an  option  to  subscribe  for 
shares  of  stock  in  the  company.  If  the  company  sells  its  as- 
sets before  such  option  is  esercised,  the  party  holding  the  op- 

ilowa,  etc.  E.  E.  v.  Perkins,  28 
Iowa,  281  (1869);  Hamilton,  etc.  Co. 
V.  ESce,  7  Barb.  157  (1849).  Of.  Bucher 
u  DiUsburg,  etc.  R  E.,  76  Pa.  St.  306 
<1874);  Hawley  v.  Upton,  103  U.  S. 
314  (1880). 

2  Mexican  Gulf  E'y  v.  Viavant,  6 
Eob.  (La.)  305  (1848);  Ashtabula,  etc. 
E.  E.  V.  Smith,  15  Ohio  St.  328  (1864). 

3  PhoeniK,  etc.  Co.  v.  Badger,  67  N. 
Y.  294  (1876);  S.  C,  6  Hun,  293;  Nul- 
ton  V.  Clayton,  54  Iowa,  435  (1880); 
Herries  u.  Wesley,  13  Hun,  492(1878). 

Where  the  statute  provides  that 
the  persons  signing  the  articles  of  in- 
corporation shall  set  opposite  their 
names  the  amount  of  their  subscrip- 
tion, a  subscriber  who  complies  there- 
with, but  does  not  acknowledge  the 
articles  as  required  by  the  statute,  is 
not  bound  by  his  subscription  so  far 
,  at  least  as  the  articles  are  concerned. 
Coppage  V.  Hutton,  124  Ind.  401  (1890). 
It  is  not  necessary  that  the  subscrip- 
tion be  to  the  articles  of  incorpora- 
tion. San  Joaquin,  etc.  Co.  v.  Beecher, 
101  CaL  70  (1894).  A  failure  to  ac- 
knowledge the  articles  of  incorpora- 
tion is  a  good  defense  to  a  subscriber 
to  them  who  is  sued  upon  his  sub- 


scription. Greenbrier  Ind.  Exposi- 
tion V.  Eodes,  37  W.  Va.  738  (1893). 

^  Patterson  v.  Franklin,  176  Pa.  St. 
612  (1896). 

5  Shaw  u  Bentley,  68  L.  T.  Eep.  813 
(1893);  also  Be  Henry  Bentley,  69  L. 
T.  Eep.  204  (1898).  An  imderwriters' 
agreement  to  subscribe  if  called  upon 
so  to  do  does  not  render  them  liable 
on  a  winding  up  if  they  were  not  so 
called  upon.  lie  Harvey's  Oyster 
Co.,  [1894]  2  Ch.  474.  The  offer  of  a 
party  to  take  such  stock  as  may  not  be 
taken  by  the  public  when  offered  for 
subscription  may  be  accepted  after 
the  public  subscriptions  are  closed. 
Especially  is  this  the  case  where  the 
underwriter  afterwards  practically 
accepted  the  stock.  lie  Hemp,  etc. 
Co.,  [1896]  2  Ch.  131.  An  underwrit- 
er's contract  is  given  in  full  in  lie 
Hannan's,  etc.  Co.,  [1896]  3  Ch.  643. 
An  offer  to  underwi-ite  such  stock  as 
is  not  subscribed  'for  by  the  public 
must  be  accepted  by  the  company 
prior  to  the  offer  to  the  public  in 
order  to  be  binding  upon  the  person 
making  the  offer.  lie  Consort,  etc. 
Mines,  [1897]  1  Ch.  575. 
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tion  may  exercise  it  and  sue  for  damages.     The  price  at  which, 
the  company  sold  its  assets  is  the  basis  of  the  damage.^ 

§  53.  Informalities,  irregularities  and  mistakes  in  subscrip- 
tions.—  But  a  subscription  to  an  incomplete  copy  of  the  arti- 
cles of  association  will  not  bind  the  subscriber;^  and  again,  a 
subscription  paper  in  which  the  names  of  directors  were  left 
blank  has  been  held  not  enforceable  against  a  subscriber  after 
the  blank  has  been  filled  without  his  consent  or  concurrence.* 
Equity  will  not,  however,  in  the  absence  of  fraud,  relieve  a 
subscriber  merely  upon  the  ground  that  he  by  mistake  sub- 
scribed for  more  stock  than  he  intended,  in  a  case  where  he  suf- 
fered the  corporation  to  act  upon  the  faith  of  his  subscription.* 


1  Re  South  African,  etc.  Co.,  74  L.  T. 
Eep.  769  (1896);  afi'd,  77  L.  T.  Rep.  377. 
Instead  of  subscribing  for  stock  a 
party  may  make  a  contract  with  a  cor- 
poration to  take  the  stock  with  the 
right  to  return  it  and  receive  back 
the  purchase  price  within  a  certain 
time.  Such  a  contract  is  legal,  and 
the  stock  may  be  returned  and  the 
money  recovered  if  corporate  cred- 
itors' rights  do  not  intervene.  Vent 
u  Duluth,  etc.  Co.,  64  Minn.  307  (1896). 
In  the  case  Brown  v.  St.  Paul,  etc. 
"Worlfs,  63  Minn.  90  (1895),  an  agree- 
ment of  a  corporation  with  a  sub- 
scriber for  stock  to  take  back  the 
stock  at  a  certain  time  and  refund 
the  money  if  the  subscriber  so  wished 
was  upheld. 

2  Dutchess,  etc.  R.  R.  v.  Mabbett,  58 
N.  Y.  397  (1874). 

3  Dutchess,  etc.  R.  R.  v.  Mabbett,  58 
N.  Y.  397  (1874),  the  court  saying: 
"  A  signature  to  an  incomplete  paper, 
wanting  in  any  substantial  particu- 
lar, when  no  delegation  of  authority 
is  conferred  to  supply  the  defect, 
does  not  bind  the  signer  without  fur- 
ther assent  on  his  part  to  the  com- 
pletion of  the  instrument. "  To  same 
effect.  Consols  Ins.  Assoc,  v.  Newall, 
3  Fost.  (fc  F.  130  (1862),  where  the 
number  of  shares  was  left  in  blank. 
See  also  Eakright  v.  Logansport,  etc., 
13  Ind.  404  (1859).    In  this  case  the 


charter  required  that  directors  should 
be  named  in  the  articles  of  associa- 
tion. The  adoption  of  the  articles  at 
the  time  of  electing  directors  was 
held  to  be  a  substantial  compliance 
with  the  charter,  the  requirement 
being  considered  as  only  directory. 

But  where  an  actual  subscription 
is  made,  with  a  view  of  influencing 
other  subscriptions,  but  the  number 
of  shares  to  be  taken  is  left  blank,  sa 
that  the  subscription  itself  might  be 
subsequently  withdrawn,  it  was  held 
that  the  corporate  agents  might  fill 
up  the  blank,  and  thereby  bind  the 
subscriber.  Jewell  v.  Rock  River,  etc. 
Co.,  101  lU.  57  (1881). 

The  case  of  Clark  v.  Continental 
Imp.  Co.,  57  Ind.  135  (1877),  held  that 
an  agreement  to  pay  in  instalments 
a  certain  sum  to  a  contractor  as  the 
work  progressed,  in  consideration  of 
stocks  to  be  delivered  by  the  corpo- 
ration, after  full  payment  has  been 
made  in  this  way,  was  not  a  subscrip- 
tion to  capital  stock,  and  that  the 
maker  of  such  an  agreement  was  not 
a  subscriber. 

4  Diman  v.  Providence,  etc.  R.  R.,  5^ 
R.  I.  130  (1858).  Where,  with  a  view 
to  organizing  a  corporation,  various 
parties  sign  a  subscription  list  on 
the  oral  agreement  that  they  might 
change  the  amount  of  their  subscrip- 
tions, and  one  who  signed  for  $5,000 
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But  if  one  signs  an  agreement  to  subscribe,  on  a  subscription 
paper,  entirely  misunderstanding  the  nature  of  the  contract  he 
is  entering  into,  his  subscription  must,  on  general  principles, 
be  treated  as  null  and  void  for  want  of  mutual  consent.  Cases 
of  this  nature  may  arise  without  involving  the  question  of 
fraud.' 

If  the  business  of  the  incorporation  is  illegal,  the  subsprip- 
tion,  of  course,  cannot  be  enforced.^ 

Many  cases  are  given  in  the  notes  which  will  throw  some 
light  on  the  various  principles  of  law  as  applicable  to  the  facts 
in  actions  to  coUect  subscriptions.' 


notified  the  chief  promoter  that  he 
■wanted  but  $3,500,  and  the  corpora- 
tion, when  oi-ganized,  made  calls  on 
him  for  only  $3,500,  a  corporate  cred- 
itor cannot  hold  him  for  more.  White 
V.  Kahn,  103  Ala.  308  (1894). 

1  Jackson  v.  Hayner,  13  Johns.  469 
(1815);  Throughgood's  Case,  3  Coke, 
Eep.  9  (1584);  Foster  v.  Mackinnon, 
L.  R.  4  C.  P.  704  (1869) ;  Rockford,  etc. 
R.  R.  V.  Schunick,  65  Ul.  333  (1873),— 
not  stock  cases,  but  sustaining  the 
general  principle. 

Reed  v.  Richmond  Street  R.  R.,  50 
Ind.  842  (1875).  In  this  case  the  stat- 
ute authorizing  the  organization  of 
street  railway  companies  required 
that  the  articles  of  association  should, 
among  other  things,  state  the  num- 
ber of  directors  and  their  names. 
Neither  of  these  requirements  was 
observed;  and  in  an  action  to  re- 
cover a  subscription  the  court  held 
the  subscription  void,  saying:  "  If 
one  of  these  requirements  can  be  dis- 
pensed with,  or  held  to  be  directory 
merely,  we  do  not  see  where  we  are 
to  stop.  The  case  of  Eakright  v. 
Logansport,  etc.  R.  R.,  13  Ind.  404 
(1859).  went  as  far  in  this  direction 
as  we  are  wiUing  to  go." 

2Seeoh.XIIL 

Notes  given  in  the  purchase  of 
stock  in  a  corporation  whose  sole 
business  is  to  carry  on  an  infringing 
telephone  business  are  without  con- 


sideration and  void.  Clemsliire  v. 
Boone  County  Bank,  ^  53  Ark.  513 
(1890). 

3  Boggs  V.  Olcott,  40  111.  308  (1866), 
holding  that  the  payment  of  calls  by 
one  whose  name  appears  to  a  sub- 
scription to  the  stock  of  a  corpora- 
tion is  an  admission  that  his  signa- 
ture and  subscription  were  author- 
ized and  binding  upon  him.  To  same 
effect  is  Musgrave  v.  Morrison,  54  Md. 
161  (1880);  Rhey  v.  Ebensbm-g,  etc. 
Co.,  37  Pa.>St.  361  (1856),  in  which  a 
promise  to  subscribe  for  a  certain 
amount  of  stock,  for  the  piu-pose  of 
inducing  the  company  to  adopt  a  cer- 
tain route,  was  held  enforceable, 
though  no  formal  subscription  ever 
was  made;  Hawley  v.  Upton,  103 
U.  S.  314  (1880),  where,  the  paper  is- 
sued being  a  bond  in  consideration 
of  shares  received,  but  which  were 
in  fact  never  issued,  the  signer  was 
held  to  be  a  stockholder.  In  Cayuga 
Lake  R.  R.  v.  Kyle,  64  N.  Y.  185  (1876),. 
where  the  articles  of  association  were 
defective  in  not  distinctly  stating  the 
termini  of  the  road  nor  the  counties- 
through  which  it  passed,  it  being 
held  that  such  defect  could  not  avail 
the  defendant  in  an  action  for  a  bal- 
ance of  an  unpaid  subscription.  Gor- 
rissen's  Case,  L.  R.  8  Ch.  App.  507  (1873), 
in  which  the  person  agreeing  to  place 
stock  was  held  not  liable  as  a  stock- 
holder.   Boston,  etc.  R.  R.  v.  Welling- 
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§  54.  Various  defenses  to  subscrvptions. —  There  are  various 
defenses  to  the  validity  and  enforceability  of  a  subscription 
whicli  have  been  treated  of  elsewhere.  Thus,  a  subscriber  to 
the  capital  stock  of  an  incorporated  company  is,  in  general, 


ton,  113  Mass.  79  (1873),  in  which  the 
raOroad  was  not  divided  into  sections 
as  contemplated  by  the  siibscription 
paper,  the  change,  however,  being  a 
merely  formal  irregularity.  In  an 
old  case  in  Massachusetts  it  was  held 
that  a  statement,  made  at  a  public 
meeting  of  the  corporation,  by  one 
of  the  stockholders,  that  he  would 
spend  half  his  estate,  or  enough  of  it 
to  make  the  enterprise  undertaken 
by  the  corporation  a  success,  did  not 
render  him  liable  for  a  failure  to 
do  so.  Andover,  etc.  Corp.  v.  Hay,  7 
Mass.  103  (1810). 

A  subscription  by  various  parties 
to  a  cheese  factory  to  be  incorpo- 
rated, the  number  of  shares  being 
placed  opposite  the  names,  binds  the 
subscribers  only  to  the  extent  of  the 
shares  so  placed  opposite  their  names. 
Davis,  etc.  Co.  v.  Jones,  66  Fed.  Eep. 
134  (1895).  A  subscription  contract 
prior  to  incorporation  may  be  such 
that  the  subscribers  are  liable  sev- 
erally to  the  amount  of  their  sub- 
scriptions. Davis  V.  Eavenna  Cream- 
ery Co.,  48  Neb.  471  (1896).  A  sub- 
scription prior  to  incorporation  will 
not  be  construed  as  rendering  each 
subscriber  liable  for  the  whole,  even 
though  the  subscription  speaks  of  a 
joint  liability,  it  being  clear  that  such 
was  not  the  intent  of  the  subscribers. 
Chicago,  etc.  Co.  v.  Graham,  78  Fed. 
Eep.  83  (1896).  A  subscriber  who 
places  opposite  his  signatm:e  the  jBg- 
ures  $1,000  is  bound,  although  he  does 
not  write  the  number  of  shares  taken. 
Columbus  Land  Co.  v.  McNally,  173 
Pa.  St.  158  (1895).  An  agreement  to 
buy  stock  was  held  to  be  a  subscrip- 
tion to  stock  in  Lincoln,  etc.  Co.  v. 
Sheldon,  44  Neb.  379  (1895).  An  in- 
definite agreement  to  subscribe,  run- 


ning to  trustees,  is  not  enforceable, 
no  corporate  name,  capital  stock,  or 
incorporators  being  named.  Lout- 
senhizer  v.  Farmers',  etc.  Co.,  5  Colo. 
App.  479  (1895). 

The  validity  of  a  subscription  de- 
pends upon  the  law  of  the  state  creat- 
ing the  corporation,  imless  payment 
is  to  be  made  elsewhere.  Penobscot, 
etc.  Co.  V.  Bartlett,  78  Mass.  344  (1858). 

Burlington,  etc.  R'y  v.  Palmer,  43 
Iowa,  333  (1875),  was  an  action  upon 
a  subscription  note  to  a  railroad, 
which,  by  agreement,  was  not  to  be 
delivered  imtil  a  right  of  way  had 
been  secured,  when  a  contract  should 
be  executed  by  the  railroad  to  con- 
struct an  extension  upon  certain  con- 
ditions. Held,  that  the  fact  that  the 
contract  last  referred  to  did  not  con; 
tain  one  of  the  conditions,  which 
had,  however,  been  complied  with, 
did  not  constitute  a  defense  to  the 
action. 

In  Lane  v.  Brainerd,  80  Conn.  565 
(1863),  one  who  had  subscribed  in  an 
irregular  way,  but  had  acted  as  a 
stockholder  and  accepted  the  office 
of  director,  was  held  to  have  waived 
all  objection  to  the  form  of  his  sub- 
scription. To  same  effect,  Danbury, 
etc.  E.  E.  V.  Wilson,  33  Conn.  435 
(1853). 

The  fact  that  a  subscription  paper 
does  not  correctly  designate  the  ter- 
mini of  a  railroad  ah-eady  built  is 
no  defense  to  a  subscriber.  Cayiiga 
Lake  E.  E.  v.  Kyle,  64  N.  Y.  185  (1876). 
The  legislature  cannot  make  a  per- 
son a  subscriber  in  opposition  to  his 
will.  Eichmond,  etc.  Assoc,  v.  Clarke, 
61  Me.  351  (1873). 

One  who  never  subscribes  in  writ- 
ing for  stock,  nor  assumes  the  posi- 
tion or  rights  of  a  stockholder,  but 
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bound  to  know  the  legal  effect  of  his  subscription;  and  false 
and  even  fraudulent  representations  made  to  him  at  the  time 
of  taking  his  subscription,  as  to  the  legal  effect  of  his  contract 


gives  a  bond  to  repay  the  subscrip- 
tion price,  which  is  loaned  to  him,  is 
not  liable  on  the  bond.  Butler  Uni- 
versity V.  Scoonover,  114  Ind.  381 
(1888). 

It  is  a  question  of  fact  and  of  con- 
tract whether  a  party  loaned  money 
to  the  company  or  was  a  subscriber 
to  the  stock.  McComb  v.  Barcelona, 
etc.  Assoc,  134  N.  Y.  598  (1893). 

Where  the  corporation  contracts 
with  the  subscriber  to  give  him  in- 
definite time  in  which  to  pay  for  his 
stock  the  subscription  is  void.  Mc- 
Comb V.  Credit  Mobilier,  etc.  Co.,  13 
Phila.  468  (1878);  Van  AUen  v.  lUi- 
nois  Cent.  R  R.,  7  Bosw.  515  (1861). 
It  is  otherwise  when  only  a  reason- 
able credit  is  given,  Mitchell  v.  Beck- 
man,  64  CaL  117  (1883). 

The  fact  that  the  subscriptions  to 
varioiis  subscription  lists  of  the  same 
character  are  cut  off  from  the  head- 
ings and  pasted  under  one  heading 
does  not  release  the  subscribers.  It 
is  not  a  mutilation.  Sodus  Bay,  etc. 
E.  R  V.  Hamlin,  34  Hun,  390  (1881). 

Charlotte,  etc.  v.  Blakely,  3  Strobh. 
(S.  C.)  345  (1848).  In  this  case  one 
who  subscribed  a  paper  agreeing  to 
take  certain  railroad  stock  "  provided 
the  road  comes  to  Columbia,"  but  did 
not  sign  the  subscription  books  when 
opened,  was  held  not  to  be  a  stock- 
holder. 

Erie,  etc.  R  R  v.  Owen,  33  Barb. 
616  (1860).  In  this  case  it  is  said  that 
there  are  two  modes  in  which  a  per- 
son, under  the  general  railroad  act  of 
the  state  of  New  York,  may  become 
a  stockholder  in  a  railroad  corpora- 
tion, viz. :  by  subscribing  the  articles 
of  association,  and  becoming  a  mem- 
ber of  the  corporation  as  the  act  pro- 
vides (g§  1  and  3),  or  by  subscribing 
to  the  capital  stock,  in  the  book 
opened  by  the  directors,  after  the 


corpor'ation  is  in  existence;  and  that 
no  one  who  has  only  signed  the  arti- 
cles of  association,  before  the  corpo- 
ration came  into  being,  is  a  corporator 
or  member  of  the  corporation,  unless 
the  articles  so  signed  by  him  have 
been  didy  filed  in  the  oflSce  of  the 
secretary  of  state,  as  required  by  the 
statute.  It  is  doubtful  whether  this 
can  be  considered  good  law.  This 
case  is  distinguished  in  Buffalo,  etc. 
R  R.  V.  Clark,  33  Hun,  359, 363  (1880), 
and  Sodus,  etc.  R  R.  v.  Hamlin,  34 
Hun,  390,  394  (1881). 

Although  the  statute  provides  for 
subscription  books,  yet  a  subscription 
on  a  subscription  paper  will  be  valid. 
Ashtabula,  etc.  R.  R  v.  Smith,  15 
Ohio  St.  338  (1864);  Brownlee  v.  Ohio, 
etc.  R  R,  18  Ind.  68  (1863);  Buffalo, 
etc.  R  E.  V.  GifEord,  87  N.  Y.  294 
(1883) ;  Hamilton,  etc.  Co.  v.  Rice,  7 
Barb.  157  (1849);  People  v.  Stockton, 
etc.  E.  R,  45  Cal.  306  (1873);  Stuart  v. 
Valley  R  R,  33  Gratt.  146  (1879).  Es- 
pecially where  a  loose  sheet  is  subse- 
quently put  into  a  volume  and  made 
part  of  the  records  of  the  corporation- 
Woodruff  V.  McDonald,  33  Ark.  97 
(1878). 

Ex  parte  Besley,  3  Mac.  &  G.  176 
(1850),  in  which  the  defendant  was 
held  to  be  a  subscriber  and  liable  to 
creditors  of  a  railway,  although  he 
had  not  signed  any  subscription 
paper  or  book,  but  liad  attended  meet- 
ings of  the  provisional  committee  as 
a  member  thereof,  and  had  paid  small 
assessments  ordered  by  it. 

Carlisle  v.  Saginaw,  etc.  R.  E.,  37 
Mich.  815  (1873).  Where  the  law  re- 
quired subscriptions  to  be  made  "  in 
the  manner  to  be  provided  by  its  by- 
laws," a  subscription  made  before 
such  by-laws  were  adopted  was  de- 
clared to  be  void. 

New  Brunswick,  etc.  Co.  v.  Mug- 
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of  subscription,  are  not  sufficient  to  release  him.^  Parol  condi- 
tions or  agreements  in  reference  to  subscriptions  which  are 
absolute  on  their  face  are  generally  not  sustained.^  Where  the 
certificate  of  incorporation  varies  materially  from  the  prelim- 
inary subscription  agreement,  the  subscriber  is  released.'  The 
right  of  a  stockholder  to  withdraw  from  his  subscription  is  dis- 
cussed elsewhere  in  this  volume.*  And  many  other  defenses 
which  have  been  raised  to  defeat  actions  for  the  collection  of 
subscriptions  are  considered  elsewhere.'" 

§  55.  Proof  of  subscription. —  It  is  presumptive  evidence  that 
one  is  a  subscriber  or  stockholder  when  his  name  appears  on 
the  books  of  the  company  in  either  of  these  capacities.^    And 


geridge,  4  Hurl.  &  N.  160  (1839).  De- 
fendant had  agreed  in  writing  to  ao 
oept  shares  he  desired  to  subscribe 
for,  and  had  paid  the  sum  required 
in  advance,  but  he  did  not  sign  the 
articles  of  association  subsequently 
sent  to  him  for  his  signature.  In  an 
action  for  calls  he  was  held  not  to  be 
a  shareholder,  although  his  name  had 
been  placed  as  such  upon  the  com- 
pany's register.  The  decision  rested 
upon  a  olaiise  in  the  Joint-Stock  Com- 
panies Act,  1856,  to  the  effect  that  no 
person  shall  be  deemed  to  have  ac- 
cepted any  share  unless  his  accept- 
ance be  in  writing. 

Tilsonburg,  etc.  Co.  v.  Goodrich,  8 
Ont.  563  (1885),  which  was  an  action 
for  calls  on  shares.  "  The  defendant " 
(although  one  of  the  projectors  and 
original  subscribers) "  was  not  a  party 
to  the  petition,  and  he  is  not  by  the 
terms  of  the  [general]  statute  a  mem- 
ber of  the  compa,ny,  and  he  has  done 
nothing  since  the  patent,  by  attend- 
ing meetings  or  otherwise,  which  can 
have  relation  to  his  agreement  to 
take  stock."  The  court  with  regret 
held  that  he  was  not  a  stockholder. 

I  See  §  196,  infra. 

-  See  ch.  IX,  infra.  A  defendant,  it 
is  said,  however,  who  is  sued  on  a  sub- 
scription absolute,  may  show  that  he 
agreed  orally  to  subscribe  condition- 
ally, and  placed  his  name  on  blank 


paper,  and  that  the  secretary  of  the 
corporation  subsequently,  without 
his  knowledge,  subscribed  the  name 
unconditionally  to  a  subscription 
paper.  See  §  137,  infra.  And  it  is 
held  that  when  a  corporation  invites 
and  accepts  subscriptions  as  a  loan, 
to  be  repaid  in  fuU  and  the  subscrip- 
tion canceled,  it  -cannot  repudiate 
such  a  contract  and  treat  the  sub- 
scription so  induced  as  absolute.  See 
§  247,  n.,  infra.  A  party  sued  upon 
a  subscription  for  stock  may  show 
that  a  letter  accompanied  the  sub- 
scription to  the  effect  that  he  would 
pay  a  certain  part  in  cash,  which  had 
been  done,  and  pay  the  balance  out 
of  his  monthly  accounts  with  the 
corporation.  Elliott  v.  New  York, 
etc.  Co.,  73  Hun,  519  (1893). 

3  Greenbrier,  etc.  Exposition  v. 
Eodes,37W.Va.738(1893).  A  change 
in  the  plan  of  organization  so  as  to 
have  a  larger  capital  stock  than  was 
originally  intended  releases  a  sub- 
scriber. Norwich,  etc.  Co.  v.  Hook- 
aday,  89  Va.  557  (1893). 

<  See  §§  167-170,  infra. 

5 Seech.  X. 

« Hoagland  v.  Bell,  36  Barb.  57(1861); 
Turnbull  v.  Payson,  95  U.  S.  418  (1877); 
Hamilton,  etc.  Co.  v.  Rice,  7  Barb. 
157  (1849);  Pittsburg,  etc'  R.  R.  v. 
Applegate,  21  W.  Va.  173(1882);  Tay- 
lor V.  Hughes,  2  Jones  &  Lat.  (Ir.  Ch.) 
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so  also  it  is  said  that  the  commissioners'  books  are  2M'i->ii'0'fo.cie 
evidence  of  the  subscriptions  found  in  them,'  and  likewise  as 
to  the  original  subscription  paper.^  And  again,  entries  in  the 
proper  books  by  commissioners  duly  appointed  to  take  sub- 
scriptions are  evidence  against  the  subscribers.^  So  corporate 
books  to  which  a  subscription  has  been  transferred  by  author- 
ity of  the  subscriber  are  evidence  of  the  subscription,*  and  also 
the  books  that  contain  the  original  subscriptions.' 

Entries  on  the  stock  ledger  and  corporate  books  are  compe- 
tent evidence  of  an  issue  of  stock  to  a  person.*    It  has  been 


24,  55  (1844);  McHose  v.  Wheeler,  45 
Pa.  St.  32  (1863).  Cf.  Coffin  v.  Col- 
lins, 17  Me.  440  (1840);  Whitman  v. 
Granite  Church,  34  Me.  336  (1844); 
Eockville,  etc.  Tump.  v.  Van  Ness,  3 
Cranch,  C.  C.  449(1824);  S.  C.,20  Fed. 
Cas.  1080;  Mudgett  v.  Horrell,33  Cal. 
25  (1867).  Or  when  a  certificate  has 
been  issued  to  him,  which  he  pro- 
duces. Boardman  i\  Lake  Shore,  etc. 
E.  R,  84  N.  Y.  157  (1881);  Agricult- 
ural Bank  v.  Burr,  24  Me.  256  (1844); 
Vanderwerken  v.  Glenn,  85  Va.  9 
(1888);  Lewis  v.  Glenn,  84  Va.  947 
(1888).  The  appearance  of  a  person's 
name  on  the  stock  book  of  a  corpo- 
ration raises  a  presumption  that  he 
subscribed.  South  Branch  R'y  v. 
Long's  Adm'r,  27  S.  E.  Eep.  397  (W. 
Va.,  1897). 

1  Eockville,  etc.  Co.  v.  Van  Ness,  2 
Cranch,  C.  C.  449  (1824);  S.  C,  20 
Fed.  Cas.  1080;  Wood  v.  Coosa,  etc. 
E.  R.,  32  Ga.  273  (1861). 

3  Partridge  v.  Badger,  25  Barb.  146 
(1857). 

3  Wood  V.  Coosa,  etc.  R.  E.,  82  Ga. 
273  (1861). 

*Iowa,  etc.  E.  E.  v.  Perkins,  28 
Iowa,  281  (1869);  Hawley  v.  Upton, 
102  U.  S.  814  (1880),  a  case  where  the 
party  had  no  knowledge  of  the  trans- 
fer, but  was  held  liable.  Cf.  Whit- 
man V.  Granite  Church,  24  Me.  236 
<1844). 

5  Marlborough  Branch  E.  E.  v.  Ar- 
nold, 75  Mass.  159  (1858).  Cf.  Mudgett 
V.  Horrell,  83  Cal.  25  (1867). 


The  subscription  books  are  prima 
facie  evidence  of  stookholdership. 
Semple  v.  Glenn,  91  Ala.  245  (1891). 

In  enforcing  a  subscription,  stock- 
holdership  is  proven  by  showing  the 
name  on  the  subscription  list  and 
proving  payment  of  several  assess- 
ments. Glenn  v.  McAllister,  46  Fed. 
Eep.  883  (1891). 

The  stock  book  and  a  subscription 
list  are  sufficient  to  prove  stook- 
holdership in  the  absence  of  rebuttal 
testimony.  Glenn  v.  Liggett,  47  Fed. 
Rep.  472  (1891).  But  entries  in  the 
cash  book  are  not  admissible,  nor  the 
report  of  the  treasurer  of  the  corpo- 
ration. Glenn  v.  Liggett,  47  Fed. 
Eep.  472  (1891). 

Stookholdership  may  be  proved  by 
admissions  of  the  stockholder  and 
the  testimony  of  the  treasurer,  and 
by  the  record  book  purporting  to  con- 
tain copies  of  the  original  minutes, 
where  the  stock  book  could  not  be 
found.  Congdon  v.  Winsor,  17  E.  I. 
236  (1891). 

6  Chapman  v.  Porter,  69  N.  Y.  376 
(1877).  Where  the  name  of  an  indi- 
vidual appears  upon  the  stock  book 
of  a  corporation  as  a  stockholder,  the 
presumption  is  that  he  is  regularly 
and  lawfully  the  holder  and  owner 
of  the  stock,  and,  in  the  absence  of 
evidence  that  the  stock  has  come  to 
him  by  transfer,  that  he  was  regu- 
larly a  subscriber.  Turnbull  v.  Pay- 
son,  95  U.  S.  418  (1877);  Pittsburgh, 
etc.  E.  E.  V.  Applegate,  31 W.  Va.  173 
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held,  however,  that  entries  in  the  books  of  a  corporation'  show- 
ing the  transfer  of  stock  to  a  certain  person,  and  payments  by 
him  thereon,  are  not  prima  fade  evidence  that  he  is  a  stock- 
holder in  a  suit  to  charge  him  as  a  stockholder  of  the  corpo- 
ration.' The  presumption  that  one  is  a  stockholder,  arising 
from  the  fact  of  his  name  being  found  in  the  stock  and  trans- 
fer book,  may  be  met  by  proof  to  the  contrary.^  Creditors  of 
a  corporation  are  presumed  to  have  relied  upon  the  books  as 
to  who  are  stockholders.'  In  order  to  let  in  secondary  evidence 
of  a  subscription,  there  must  be  proof  of  an  original  subscrip- 
tion and  of  the  loss  of  the  book  or  paper,  or  the  absence  of 
the  original  paper  satisfactorily  accounted  for.*    Various  other 


(1883);  McHose  v.  Wheeler,  45  Pa.  St. 
33  (1863).  If  a  person  appears  upon, 
the  books  as  a  stockholder,  the  pre- 
sumption is  raised  that  he  is  a  stock- 
holder, and  entries  in  the  stock  book 
are  admissible  to  raise  such  presump- 
tion. Holland  v.  Duluth,  etc.  Co.,  68 
N.  W.  Rep.  50  (Minn.,  1896). 

1  Carey  v.  Williams,  79  Fed.  Eep. 
906  (1897),  the  court  reviewing  the 
authorities;  also  88  id.  207. 

2Mudgett  u  Horrell,  33  CaL  35 
(1867).  Cf.  Brewers',  etc.  Ins.  Co.  v. 
Burger,  10  Hun,  56  (1877). 

The  stock  books  are  sufficient  to 
prove  stockholdership  if  the  name 
contained  therein  is  the  salHe  as  de- 
fendant's and  was  entered  as  his 
name.  Liggett  v.  Glenn,  51  Fed.  Eep. 
381  (1893).  Cf.  Howard  v.  Glenn,  85 
Ga.  338  (1890). 

The  books  of  the'  corporation  are 
pWma/ocic  evidence  of  stockholder- 
ship.  Lelmian  v.  Glenn,  87  Ala.  618 
(1889). 

A  mistake  in  entering  the  name 
of  the  subscriber  on  the  corporate 
books  may  be  fatal  to  px-oving  stock- 
holdership by  the  books.  Where  the 
subscription  is  denied,  the  best  evi- 
dence is  the  subscription  itself;  and 
until  it  is  accounted  for,  the  stock 
ledger  is  inadmissible  in  evidence. 
If  the  action  is  on  the  written  sub- 
sci'iption,  recovery  can  be  on  that 


alone.  Taussig  v.  Glenn,  51  Fed.  Eep. 
409  (1893). 

Where  there  is  no  law  authorizing 
a  paper  containing  the  subscriptions 
to  the  capital  stock  of  a  corporation 
to  be  filed  in  the  office  of  the  secre- 
tary of  state,  a  copy  thereof,  certi- 
fied under  the  seal  of  the  secretary 
of  state,  is  not  admissible  as  evidence 
in  a  suit  by  the  corporation  to  charge 
the  defendant  as  stockholder.  Troy, 
etc.  E.  E.  V.  Kerr,  17  Barb.  581,  600 
(1854);  Tilsonburg,  etc.  Co.  v.  Good- 
rich, 8  Ont.  565  (1885).  Cf.  Bouchaud 
V.  Bias,  3  Denio,  338  (1846);  Dick  v. 
Balch,  8  Peters,  30  (1834). 

A  corporation  may,  by  suit,  com- 
pel its  agents  to  deliver  up  subscrip- 
tion lists,  or  in  lieu  thereof  be  liable 
themselves  on  the  subscriptions!  Peo- 
ple's Brewing  Co.  v.  Bcebinger,  40  La. 
Ann.  377  (1888). 

3  United  States,  etc.  Co.  v.  Davies,  2 
Kan.  App.  611  (1895).  Cf  Mudgett  v. 
Horrell,  33  CaL  35  (1867). 

*  Pittsburgh,  etc.  E.  R.  v.  Gazzam, 
33  Pa.  St.  340  (1858);  Graff  n  Pitts- 
burgh, etc.  E.  E,  31  Pa.  St.  489  (1858). 
See  also  Hays  v.  Pittsburgh,  etc.  R  E^ 
38  Pa  St.  81  (1860). 

StoclLholdership  may  be  proved  by 
admissions  of  the  stockholders  and 
the  testimony  of  the  treasurer,  and 
by  the  record  book  purpoi-ting  to  con- 
tain copies  of  the  original  minutes. 
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principles  of  evidence  relative  to  proving  one  to  be  a  subscriber 
are  given  in  the  notes  below.^ 

§  56.  The  English  rule. —  In  England  the  contract  of  sub- 
scription for  shares  is  entered  into  in  a  somewhat  more  tech- 
nical or  formal  manner.  An  application,  in  the  first  instance, 
is  made  in  writing  for  a  specified  number  of  shares,  which  ap- 
plication is  held  to  be  a  mere  offer,  open  for  acceptance  by  the 
corporation  for  only  a  limited  time.^  If  the  application  be  ac- 
cepted, the  corporation  formally  allots  to  the  applicant  the  de- 
sired number  of  shares,  and  gives  him  a  notice  of  the  allotment. 


if  the  stock  book  cannot  be  found. 
Congdon  v.  Winsor,  17  E.  1. 236  (1891). 

1  See  oases  in  notes  to  the  preced- 
ing sections  of  this  chapter;  also  the 
following  cases: 

Galveston  Hotel  Co.  v.  Bolton,  46 
Tex.  633  (1877),  where  the  original 
subscription  paper  was  lost  and  the 
name  of  the  defendant  did  not  appear 
on  the  books  of  the  company,  and  he 
had  not  paid  the  stipulated  advance, 
nor  participated  in  any  action  of  the 
company,  but  had  acknowledged  ver- 
bally to  the  secretary  his  obligation 
to  pay.  Held,  that  the  evidence  was 
not  sufficient  to  defeat  the  proof  that 
he  was  a  legal  subscriber. 

Pittsburgh,  etc.  E.  B.  v.  Applegate, 
31  W.  Va.  173  (1883),  where,  in  the  ab- 
sence of  the  subscription  list,  the 
company's  stock  book  was  held  to  be 
admissible  in  evidence  as  tending  to 
show  that  defendants  were  stock- 
holders.   Citing  cases. 

Iowa,  etc.  E.  E.  v.  Perkins,  38  Iowa, 
281  (1869).  Defendant  attended  a 
township  meeting  called  to  obtain 
subscriptions  to  a  railroad  company. 
The  names  of  subscribers  -tvere  writ- 
ten by  the  parties  soliciting  upon  a 
shp  of  paper,  being  authorized  to  do 
so  by  the  subscribers.  The  meeting 
then  gave  authority  to  an  officer  of 
the  company  to  transcribe  the  sub- 
scriptions into  the  company's  book. 
Held,  that  the  book  thus  became  the 
original  contract  of  subscription,  and 


was  admissible  in  evidence  without 
proof  of  loss  of  the  slip. 

Haynes  v.  Brown,  86  N.  H.  545 
(1858).  The  absence  of  records  being 
sufficiently  accounted  for  to  make 
parol  evidence  admissible,  defend- 
ant's attendance  at  meetings  of  the 
corporation  and  his  acting  as  presi- 
dent were  accounted  competent  proof 
of  his  being  a  stockholder. 

The  corporate  stock  book,  contain- 
ing a  list  of  the  stockholders,  the 
number  of  shares  owned  by  each,  the 
amounts  paid  and  due,  and  contain- 
ing defendant's  name  among  others, 
is  sufficient  evidence  of  a  balance  due 
on  unpaid  subscription.  Glenn  v.  Orr, 
96  N.  C.  418  (1887). 

A  contract  between  the  defendant, 
who  is  sued  as  a  stockholder,  and  his 
attorney,  relative  to  defending  the  ac- 
tion, is  inadmissible  to  prove  stock- 
holdership.  Liggett  v.  Glenn,  51  Fed. 
Eep.  881  (1893);  Dorsheimer  v.  Glenn, 
51  Fed.  Eep.  404  (1892). 

'^Eamsgate,  etc.  Co.  v.  Montefiore, 
L.  E.  1  Exch.  109  (1866);  Be  Bowron, 
L.  E.  5  Eq.  428  (1868),  and  the  cases 
generally  cited,  infra,  in  this  section. 

A  subscriber  may  withdraw  before 
allotment  by  a  legally  convened  meet- 
ing of  the  directors.  iJe  Portuguese, 
etc.  Mines,  L.  E.  42  Ch.  D.  160  (1889). 
But  not  where  the  allotment  is  made 
irregularly  before,  but  regularly  con- 
firmed after,  the  withdrawal.  Se 
Portuguese,  etc.  Mines,  L.  E.  45  Ch. 
D.  16  (1890). 
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The  notice  is  of  the  essence  qf  the  contract.  An  allotment  with- 
out notice  is  not  sufficient  to  bind  the  applicant  as  a  contribu- 
tory or  a  shareholder.'  If  the  notice  of  allotment  is  sent  by- 
mail,  the  allottee  becomes  bound  from  the  time  of  posting  the 
letter,  whether  he  received  it  or  not.^  And  if  the  allottee  knew 
of  the  fact  of  the  allotment,  and  especially  if  he  acted  or  suf- 
fered others  to  act  upon  the  assumption  that  he  was  a  share- 
holder, a  formal  notification  may  be  unnecessary  to  bind  him.' 
The  application  being  in  the  nature  of  an  offer  or  a  proposition 
may  be  withdrawn  at  any  time  before  it  has  been  regularly  ac- 
cepted, and  it  must  be  accepted  within  a  reasonable  time,  or 
the  party  making  it  cannot  be  held  bound ;  *  and  although  the 
application  should  be  in  writing,  the  withdrawal  of  it  may  be 
oral.^  It  seems  to  be  well  settled  in  England,  that,  in  order  to 
make  the  contract  to  take  up  shares  completely  binding,  there 


iHebbs's  Case,  L.  K.  4  Eq.  9  (1867); 
Gunn's  Case,  L.  R  3  Ch.  App.  40 
(1867);  Re  Peruvian  E'ys  Co.,  L.  R 
4  Ch.  App.  322  (1869);  Pellatt's  Case, 
L.  R  2  Ch.  App.  527  (1867);  Ward's 
Case,  L.  R  10  Eq.  659  (1870);  Harris's 
Case,  L.  E.  7  Ch.  App.  587  (1872); 
Household,  etc.  Co.  v.  Grant,  L.  R.  4 
Exoh.  D.  216  (1879).  The  mere  act  of 
signing  the  memorandum  of  associa- 
tion does  not  make  one  a  stockholder. 
Mackley's  Case,  L.  R  1  Ch.  D.  247 
(1875).  A  mere  allotment  without  an 
entry  of  the  name  on  the  stock  regis- 
try does  not  render  the  person  liable 
as  a  stockholder.  Nicol's  Case,  L.  R 
29  Ch.  D.  431  (1885).  Nor  is  one  a 
stockholder  unless  he  signs  the  deed 
of  settlement.  Irish  Peat  Co.  v.  Phil- 
lips, 1  Best  &  S.  598  (1861).  Nor  will 
a  certificate  be  issued  tUl  then.  Wil- 
kinson V.  Anglo-Californian,  etc.  Co., 
18  Q.  B.  738  (1852). 

Although  an  allotment  of  stock 
may  be  illegal  by  reason  of  notice 
not  having  been  given  of  a  directors' 
meeting,  yet  the  allotment  may  be 
■confirmed  by  a  subsequent  legally 
called  meeting,  lie  Portuguese,  etc. 
Mines,  L.  R.  45  Ch.  D.  16  (1890). 

2  Harris's  Case,  L.  R  7  Ch.  App.  587 

1^ 


(1872);  Household,  etc.  Co.  v.  Grant, 
L.  R  4  Exch.  D.  316  (1879);  Town- 
send's  Case,  L.  R  13  Eq.  148  (1871). 
But  see  Hebbs'  Case,  L.  R  4  Eq.  9 
(1867).  Contra,  British,  etc.  Tel.  Co. 
V.  Colson,  L.  R  6  Exch.  108  (1871); 
lie  Constantinople,  etc.  Co.,  L.  E.  11 
Eq.  86  (1870).  Where  the  party  to 
whom  the  stock  is  allotted  does  not 
reply  to  the  letter  informing  him  of 
the"  allotment,  he  is  not  bound.  Me 
Staffordshire  Gas,  etc.  Co.,  66  L.  T. 
Rep.  48  (1891). 

3  Levita's  Case,  L.  R  3  Ch.  App.  36 
(1807);  Re  Peruvian  R'ys  Co.,  L.  R  4 
Ch.  App.  328  (1889) ;  Eichards  v.  Home, 
etc.  Assoc,  L.  R.  6  C.  P.  591  (1871). 

4  Ward's  Case,  L.  R  10  Eq.  659 
(1870);  Best's  Case,  2  De  G.,  J.  &  S. 
650  (1865);  Eamsgate,  etc.  Co.  v. 
Montefiore,  L.  R  1  Exch.  109  (1866); 
Chapman's  Case,  L.  R  2  Eq.  567  (1866) ; 
Eitso's  Case,  L.  R  4  Ch.  D.  774(1877); 
Wilson's  Case,  20  L.  T.  (N.  S.)  963 
(1869);  Pellatt's  Case,  L.  R  3  Ch.  App. 
527  (1867). 

5  Wilson's  Case,  20  L.  T.  (N.  S.)  963 
(1869).  An  application  for  shares  in 
a  company  may  be  verbally  with- 
drawn before  allotment.  Re  Brewery 
Assets  Corp.,  [1894]  3  Ch.  373. 
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must  be  the  application  in  writing,  the  allotment  of  the  shares 
to  the  applicant,  and  a  communication  to  him  of  notice  of  the 
allotment.' 

§  57.  Subscriptions  taken  J)y  commissioners. —  Although  the 
statute  provides  for  subscription  either  by  an  original  subscrip- 
tion to  the  articles  of  association,  or,  after  the  incorporation,  by 
a  subscription  in  books  to  be  opened  by  commissioners,  never- 
theless it  has  been  held  that  a  subscription  in  some  other  way 
is  binding.^  The  commissioners  may  themselves  be  subscribers 
to  the  stock,'  but  they  can  have  no  priority  of  right  to  subscribe 
over  others,  and  no  subscriptions  can  lawfully  be  taken  with 


1  Adams's  Case,  L.  E.  13  Eq.  474 
(1872);  Hebbs's  Case,  L.  R.  4  Eq.  9 
(186?) ;  Pellatt's  Case,  L.  R.  2  Ch.  App. 
527  (1867);  Roger's  Case,  L.  R.  3  Ch. 
App.  633. 687  (1868);  Tucker's  Case,  41 
L.  J.  Ch.  157  (1871).  Cf.  Bloxam's 
Case,  33  Beav.  529  (1864),  distinguished 
in  Pellatt's  Cfeise,  supra.  But  under 
the  Companies  Act  of  1862,  §  23,  the 
decisions  are  uniform  that  whenever 
one  signs  the  memorandtim  of  associ- 
ation lie  becomes  a  share-owner,  and 
must  be  put  on  the  list  of  contribu- 
tories,  although  no  shares  may  have 
been  allotted  to  him.  Re  London, 
etc.  Co.,  L.  R.  5  Ch.  D.  525  (1877); 
Evans's  Case,  L.  R.  2  Ch.  App.  427 
(1867);  Sidney's  Case,  L.  R.  13  Eq.  228 
<1871);  Levick's  Case,  40  L.  J.  (Ch.) 
180  (1870);  Hall's  Case,  L.  R.  5  Ch. 
App.  707  (1870),  distinguishing  Snell's 
Case,  L.  R.  5  Ch.  App.  32  (1869).  An 
allotment  to  a  person  who  has  not 
applied  for  shares  is  not  binding.  lie 
Northern,  etc.  Co.,  63  L.  T.  Rep.  369 

.  (1890). 

2  Buffalo,  etc.  R.  R.  v.  Gifford,  87 
N.  Y.  294  (1882);  St^al•t  v.  Valley  R. 
E.,  33  Gratt.  (Va.)  146  (1879).  Contra, 
Troy,  etc.  R.  R.  v.  Tibbits,  18  Barb. 
397  (1854);  Parker  v.  Northern,  etc. 
R.  R.,  33  Midi.  23  (1875);  Unity  Ins. 
Co.  V.  Cram,  48  N.  H.  636  (1862); 
Shurtz  V.  Schoolcraft,  etc.  R.  R.,  9 
Mich.  269  (1861).  But  when  the  stat- 
utes provide  for  commissioners,  it  is 


said  they  must  all  be  present  in  order 
to  do  legally  the  judicial  duties  as- 
signed to  them.  Crocker  v.  Crane,  31 
Wend.  211  (1839).  It  is  said  that  in 
the  taking  of  subscriptions  the  com- 
missioners act  ministerially,  but  in 
the  distribution  or  allotment  of  shares 
they  act  judicially;  and  that  a  dis- 
tribution of  shares  by  commissioners 
not  sufficient  in  number  to  constitute 
a  legal  board  is  void.  Crocker  v. 
Crane,  21  Wend.  211  (1839). 

It  has  been  held  that  the  commis- 
sioners may  limit  the  amount  of  stock 
which  any  one  subscriber  n^ay  take, 
and  will,  in  a  proper  case,  be  sus- 
tained therein  on  grounds  of  public 
policy,  although  the  power  so  to  act 
is  not  specifically  conferred  upon 
them  bj"^  the  statute.  Brower  v.  Pas- 
senger R'y,  8  Phila.  161  (1858).  And 
accordingly  fictitious  subscriptions 
for  the  purpose  of  evading  such  a 
limitation  of  the  amount  of  stock  to 
be  taken  by  a  single  subscriber  are 
illegal  and  void.  Perkins  t\  Savage, 
15  Wend.  413  (1836).  Commissioners 
to  take  subscriptions  may  refuse  to 
allow  one  person  to  subscribe  for  half 
of  the  stock,  and  may  refuse  to  ac- 
cept a  subscription  from  a  person  as 
trustee.  Thomas  v.  Citizens',  etc.  R'y, 
1  Am.  St.  R'y  Dec.  299  (Pa.,  1858). 

3  Walker  v.  Devereaux,  4  Paige,  229 
(1833). 
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closed  doors.  The  books  must  be  open,  and  the  public  must 
have  an  opportunity  to  subscribe.'  The  commissioners  have 
only  such  general  powers  as  are  necessary  to  validate  the  sub- 
scriptions to  the  stock.  Their  authority  and  functions  cease 
upon  the  organization  of  the  corporation.^ 

§  58.  Sul)scri2)tions  in  excess  of  the  capital  stock. —  In  gen- 
eral, after  the  full  amount  of  stock  provided  for  in  the  act  of 
incorporation  has  been  subscribed,  any  further  subscriptions  are 
void.^  Where,  by  statute,  the  commissioners  do  not  properly 
apportion  stock,  in  cases  involving  an  excess  of  subscriptions, 
an  aggrieved  subscriber  may  apply  to  a  court  of  equity  for  re- 
lief." 

But,  after  the  organization  of  the  corporation,  the  duty  to 
apportion  the  stock,  if  there  has  been  an  oversubscription,  be- 
longs to  the  corporation  and  not  to  the  commissioners.*    And, 


1  Brower  v.  Passenger  E'yi  3  Phila. 
161  (1858).  When  the  amovmt  of  the 
subscription  is  not  limited,  the  com- 
missioners, in  the  absence  of  other 
express  provision,  may  usually  de- 
cide when  enough  stock  has  been  sub- 
scribed, and  their  decision  is  prac- 
tically conclusive  as  an  exercise  of 
discretion.  Saugatuck  Bridge  Co.  v. 
Westport,  39  Conn.  337,  348  (1873). 
Their  failure  to  take  the  statutory 
oath  will  not  invalidate  the  subscrip- 
tions taken  by  them,  if  they  are  in 
other  essential  respects  regular.  HoU- 
man  v.  Williamsport,  etc.  Co.,  9  G.  & 
J.  (Md.)  ,462  (1838). 

2  James  v.  Cincinnati,  etc.  E.  R.,  2 
Disney  (Cin.  Super,  Ct),  261  (1858); 
Peninsular  E'y  v.  Duncan,  28  Mich. 
130  (1873);  Hardenburgh  v.  Farm- 
ers', etc.  Bank,  8  N.  J.  Eq.  68  (1834); 
Walker  v.  Devereaux,  4  Paige,  239 
(1833);  Crocker  v.  Crane,  21  Wend. 
211  (1839);  Wellersbui-g,  etc.  Co.  v. 
Hoffman,  9  Md.  559  (1856);  Smith  v. 
Bangs,  15  111.  399  (1854) ;  State  v.  Lehi-e, 
7  Eich.  L.  (S.  C.)  234  (1854). 

The  corporation  may  by  suit  set 
aside  illegal  subscriptions  — the  sub- 
scribers not  being  qualified.  Union 
Bank  v.  McDonough,  5  La.  63  (1833). 


3  Lathrop  v.  Kneeland,  46  Barb.  482 
(1866);  Maokley's  Case,  L.  E.  1  Ch.D. 
247  (1875). 

^Walker  v.  Devereaux,  4  Paige. 329 
(1833);  Meads  v.  Walker,  Hopk.  Ch. 
587(1825).  C/.HaightuDay,lJohns. 
Ch.  18  (1814). 

Where  an  apportionment  is  pro- 
vided for  in  the  event  of  an  excess  of 
subscriptions,  it  is  said  that  the  con 
tract  of  subscription  is  not  complete 
imtil  the  apportionment  is  made; 
that  there  can  be  neither  stockhold- 
ers nor  corporation  prior  to  the  ap- 
portionment. Walker  u  Devereaux,  4 
Paige,  339  (1833);  Crocker  v.  Crane,  21 
Wend.  311  (1839);  Burrows  v.  Smith, 
10  N.  Y.  550  (1853).  Of.  Buffalo,  etc. 
R.  E.  V.  Dudley,  14  N.  Y.  336,  346 
(1856). 

Where  a  resolution  was  passed  by 
a  board  of  directors,  entitling  a  pro- 
moter to  have  a  certain  number  of 
shares  allotted  to  him,  and  the  avail- 
able shares  had  been  disposed  of  be- 
fore his  bill  for  specific  performance 
was  filed,  held,  he  had  no  ground  for 
coming  into  equity.  Ferguson  v.  Wil- 
son, L.  E.  2  Ch.  App.  77,  87  (1866). 

'State  V.  Lehre,  7  Eich.  L.  (S.  C.> 
234  (1854),  where  an  application  for 
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in  the  absence  of  statutory  authority,  the  commissioners,  even 
before  organization,  have  no  general  power,  if  they  receive  ex- 
cessive subscriptions,  to  reduce  proportionally  all  the  subscrip- 
tions and  apportion  the  stock.  It  is  their  only  duty  to  take 
subscriptions  up  to  the  full  amount  of  the  prescribed  capital, 
and  to  refuse  anything  beyond  that.^  Neither  can  the  corpo- 
ration, if  it  has  issued  the  full  amount  of  the  stock,  recover  on 
subscriptions  in  excess.  The  subscriber  acquires  no  title  by  such 
a  subscription,  and  corporate  creditors  can  enforce  no  liability 
thereon.^  A  subscriber  for  stock  cannot  be  compelled  to  accept 
shares  previously  and  lawfully  issued  to  another  subscriber.' 
"Where  a  person  has  subscribed  for  stock,  but  the  corporation 
finds  it  has  issued  all  of  its  stock,  it  cannot  compel  such  sub- 
scriber to  take  preferred  stock  instead.^  If  a  corporation  has 
already  issued  its  entire  stock  to  other  parties,  it  cannot  collect 
on  a  subscription  made  before  such  issue  of  the  entire  stock  to 
other  parties.'  It  is  no  defense  that  the  stock  of  a  proposed 
corporation  was  oversubscribed.' 


mandamus  to  compel  commissioners 
to  re-apportion  stock  agreeably  to  the 
charter  of  a  company,  and  for  quo 
warranto  against  officers  claimed  to 
have  been  iUegaUy  elected,  was  re- 
fused, the  appellate  court  holding 
that  the  commissioners  had  no  power 
to  re-apportion  stock  after  the  sub- 
scribers had  become  a  body  corporate. 
In  Smith  v.  Bangs,  15  111.  399  (1854), 
after  the  commissioners  had  closed 
the  subscription  books  and  called  a 
meeting,  at  which  directors  were 
chosen,  they  reopened  the  books  to 
receive  further  subscriptions.  On  the 
application  of  one  of  the  directors 
they  were  restrained  by  injunction, 
the  court  holding  that  their  powers 
were  at  an  end. 

1  Van  Dyke  v.  Stout,  8  N.  J.  Eq.  333 
(1850). 

2  Burrows  v.  Smith,  10  N.  Y.  550 
(1853);  Oler  V.  Baltimore,  etc.  E.  R.,  41 
Md.  583  (1874).  See  also  §  192,  infra. 
When  the  corporation  has  accepted 
subscriptions  in  excess  of  the  capital 
stock,  corporate  officers  cannot  buy 
iti  shares  of  the  stock  at  a  discount 


and  then  re-issue  them  to  provide  for 
the  oversubscription,  charging  the 
corporation  par  for  the  stock  bought 
in,  and  thereby  realizing  a  profit  to 
themselves  individually  on  the  trans- 
action. East  New  York,  etc.  E.  E.  v. 
Elmore,  5  Hun,  214  (1875).  Where, 
after  a  subscription  for  stock  is  made, 
the  company  contracts  to  issue  all  its 
stock  to  a  contractor  in  payment  for 
work,  and  thereupon  the  subscriber 
gives  up  his  stock  to  the  company  and 
it  is  issued  to  the  contractor,  the  sub- 
scriber is  not  liable  on  such  stock, 
even  though  the  contractor  does  not 
fulfill,  and  even  though  the  subscriber 
caused  the  contract  with  the  con- 
tractor to  be  made.  Eiverton  Water 
Co.  V.  Hummel,  175  Pa.  St.  575  (1896). 

3  KnoxviUe,  etc.  E.  E.  v.  Mayor,  37 
S.  W.  Eep.  883  (Tenn.,  1896). 

4  Knoxville,  etc.  E.  E.  v.  Mayor,  37 
S.  W.  Eep.  883  (Tenn.,  1896). 

6  Level  Land  Co.  v.  Hayward,  95 
Wis.  109  (1896). 

•i  Shick  V.  Citizens'  Enterprise  Co., 
15  Ind.  App.  829  (1896); 
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§  59.  Subscriptions  and  organisation  ivTiere  there  is  a  special 
charter  and  no  commissioners  are  provided  for. —  This  subject 
is  considered  elsewhere.' 

§  60.  Subscriptions  delivered  in  escrow. —  Subscriptions  for 
shares  may  be  made  and  delivered  in  escrow  to  an  agent  of  the 
corporation  who  is  engaged  in  taking  subscriptions,-  or  to  a  di- 
rector of  the  corporation.'  But  a  delivery  in  escrow  to  a  com- 
missioner is  bad,  and  a  subscription  so  delivered  is  absolute.* 
Delivery  of  a  subscription  in  escrow,  to  become  absolute  on 
performance  of  certain  conditions  by  the  corporation,  differs 
from  a  conditional  subscription  in  this :  that  a  subscription  in 
escrow  is,  strictly  speaking,  no  subscription.  As  in  the  case  of 
a  deed  delivered  in  escrow,  no  estate  passes  until  the  second 
delivery.  So,  in  the  case  of  a  subscription  delivered  in  escrow, 
there  is  no  subscription  until  a  second  delivery,  and  the  deposit- 
ary can  only  deliver  it  up  on  performance  of  the  condition.^ 
So,  also,  a  subscriber  may  show  by  parol  an  agreement  with 
an  agent  of  the  corporation  that  his  subscription  to  blank  paper 
should  not  be  a  subscription  until  he  had  seen  and  approved  the 
heading  of  the  subscription  paper." 

1  See  cb.  XXXVI,  infra.  5  Ottawa,  etc.  R.  R.  i;.  Hall,  1  Bradw. 

2  Cass  V.  Pittsburg,  etc.  E'y,  80  Pa.  (111.)  613  (1878).  It  is  competent  to 
St.  31  (1875).  It  is  a  good  defense,  show  by  parol  that  a  subscription 
even  as  against  a  receiver,  that  the  was  delivered  in  escrow.  The  court 
subscriber  delivered  the  subscription  of  appeals  of  Illinois  declares  that  a 
to  the  canvasser  to  hold  until  the  contrary  rule  is  not  sustained  by  any 
former  investigated,  and  that  he  at  respectable  authority.  Ottawa,  etc. 
once  investigated  and  forbade  the  R.  R.  v.  Hall,  1  Bradw.  (111.)  612  (1878). 
delivery  of  the  subscription.  Great  Cf.  Tonica,  etc.  R.  R.  v.  Stein,  21  lU. 
Western  T.  Co.  v.  Loewenthal,  154  IlL  96  (1859).  A  subscription  for  stock 
261  (1894).  may  be  delivered  in  escrow,  and  is 

3  Ottawa,  etc.  R.  R.  v.  Hall,  1  IlL  not  enforceable  unless  the  conditions 
App.  613  (1878).  of  such  delivery  are  complied  with. 

4  Wight  V.  Shelby  R.  R.,  16  B.  Mon.  Gilman  v.  Gross,  72  N.  W.  Rep.  885 
(Ky.)  4  (1855).  It  is  the  rule  in  Ken-  (Wis.,  1897).  A  subscription  to  be  de- 
tucky  that,  to  become  effectual  as  an  livered  to  the  company  in  case  the 
escrow,  the  delivery  must  be  to  a  subscriber  became  a  director  is  not 
third  person.  Wight  v.  Shelby  R.  R.,  enforceable  if  he  was  not  made  a  di- 
supra.  But  in  Pennsylvania  it  seems  rector.  Turner's  Case,  7  Ont.  Rep. 
the  rule  is  otherwise.  Cass  v.  Pitts-  (Can.)  448  (1884).  An  oral  condition 
burg,  etc.  R'y,  80  Pa.  St.  31  (1875).  that  the  subscription  list  was  not  to 
And  so  in  Illinois.  Ottawa,  etc.  R.  R.  be  delivered  except  by  the  defend- 
V.  HaU,  1  Bradw.  (111.)  613  (1878).  Cf.  ant's  consent  was  upheld  in  Davis  v. 
Price  V.  Pittsburgh,  etc.  R.  R.,  34  111.  Kneale,  97  Mich.  73  (1898). 

18,  36  (1864).  6  Buchpr  v.  Dillsburg,  etc.  R.  R.,  7(> 
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§  61.  LiaMKty  of  the  corporation  for  refusal  to  issue  a  cer- 
tificate of  stock. —  The  corporation  is  bound,  upon  demand,  to 
deliver  to  a  stockholder  a  certificate  of  stock  representing  his 
interest  in  the  corporation.'  If  it  refuses  to  issue  the  certifi- 
cate the  stockholder  may  bring  suit  in  equity  to  compel  its 
issuance,^  or  he  may  recover  of  the  corporation  in  assumpsit 
the  value  of  the  shares  at  the  time  of  the  demand.'    Where  a 


Pa.  St.  306  (1874).  This,  however, 
amounted  to  a  parol  condition  —  a 
subject  fully  treated  in  oh.  IX,  infra. 
A  subscriber  cannot  defend  against 
a  note  to  pay  the  subscription  on  the 
ground  that  he  delivered  it  to  an 
agent  of  the  corporation  with  instruc- 
tions not  to  deliver  it  to  the  corpora- 
tion until  other  stockholders  gave 
similar  notes.  Hardia  v.  Sweeney, 
14  Wash.  129  (1896). 

1  Fletcher  v.  McGill,  110  Ind.  395 
(1887). 

The  stockholder  is  entitled  to  a  cer- 
tificate of  stock.  Rio  Grande  Cattle 
Co.  V.  Burns,  83  Tex.  50  (1891). 

A  statute  authorizing  the  issue  of 
certificates  of  stock  when  it  is  fully 
paid  up  does  not  prevent  the  issue  of 
such  certificates  before  it  is  fully  paid 
up.  Green  v.  Abietine  Med.  Co.,  96 
CaL  332  (189g). 

The  subscriber  for  stock  is  not  en- 
titled to  a  certificate  until  he  has 
paid  for  the  stock  in  full  Baltimore, 
etc.  E'y  V.  Hambleton,  77  Md.  841 
(1898). 

Where  a  prospective  corporate  offi- 
cer issues  certificates  of  stock  in  the 
prospective  corporation,  a  person  who 
loans  money  on  such  stock  as  collat- 
eral security  may  hold  such  officer 
liable  for  issuing  the  stock  before  the 
corporation  was  organized.  Mer- 
chants' Nat.  Bank  v.  Robison,  8  Utah, 
856  (1893).  The  duty  of  the  corpora- 
tion to  issue  a  certificate  is  consid- 
ered also  in  §§  193, 197,  infra. 

A  subscriber  for  stock  who  has  paid 
ten  per  cent  cannot  sue  a  consoli- 
dated company,  into  which  his  com- 


pany has  been  merged,  for  a  certifi- 
cate, even  though  the  articles  of  con- 
solidation provide  for  the  issue  of  one 
share  of  the  latter  company  for  every 
two  shares  of  the  old  company,  un- 
less he  has  first  demanded  the  cer- 
tificate and  has  offered  to  pay  the 
remaining  ninety  per  cent,  or  ask& 
for  a  certificate  of  stock  not  paid  up. 
Babcock  v.  Schuylkill,  etc.  R.  R.,  133 
N.  Y.  420  (1892). 
2  Rowley's  Appeal,  115  Pa.  St.  150 

(1887).  See  also  §§  837, 388,  m/ra-  Of- 
Thorp  V.  Woodhull,  1  Sandf.  Ch.  411 
(1844). 

A  corporation  cannot  be  compelled 
by  the  subscriber  for  stock  to  issue  a 
certificate  therefor  before  it  has  been 
fully  paid  up,  the  stock  being  a  part 
of  the  increased  capital  stock.  Balti- 
more, etc.  R'y  V.  Hambleton,  77  Md. 
341  (1898). 

If  in  organizing  and  issuing  the 
stock  the  amount  to  be  issued  for  the 
property  is  not  what  the  contract 
calls  for,  the  vendor  may  compel  a 
specific  performance.  Bailey  v. 
Champlam,  etc.  Co.,  77  Wis.  453  (1890). 
See  also  §  24,  supra. 

' "  A  subscriber  for  shares  of  stock, 
in  case  the  contract  of  subscription 
was  regularly  entered  into,  may,  if 
the  corporation  i-efuse  to  issue  him  a 
certificate,  have  his  action  in  equity 
for  specific  performance,  or  he  may 
recover  of  the  corporation,  in  as- 
sumpsit, the  value  of  the  shares  at 
the  time  of  the  demand."  Birming- 
ham Nat.  Bank  v.  Roden,  97  Ala.  404 
(1893),  quoting  the  text. 

Wyman  v.  American  Powder  Co., 
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-corporation  refuses  to  issue  the  stock  to  a  subscriber,  be  may 
file  a  bill  in  the  alternative  to  compel  the  issue  of  the  shares  or 
the  payment  of  their  value  with  damages.*  A  subscriber  to  the 
increased  capital  stock  -who  has  actually  paid  part  of  the  price 
cannot  recover  back  the  money  upon  the  corporate  insolvency 
on  the  ground  that  no  certificate  was  issued.^ 

The  fact  that  the  corporation  has  not  issued  a  certificate  to 
a  stockholder  for  thirty  years,  and  that  he  has  not  insisted  on 
his  right  as  such,  is  no  bar  to  his  suit  to  establish  his  stock- 
holdership.' 

In  case  the  full  capital  stock  has  been  issued,  then,  of  course, 
specific  performance  of  an  agreement  to  issue  more  shares  can- 
not be  had.*  The  liability  of  a  corporation  to  issue  stock  to  the 


^63  Mass.  168  (1851);  Chester  Glass  Co. 
V.  Dewey,  16  Mass.  94  (1819).  But  to 
entitle  one  to  recover  back  money 
advanced  to  a  corporation  for  shares, 
upon  the  ground  of  a  failure  to  issue 
-the  certificate,  the  subscriber  must, 
before  suit,  rescind  the  contract  and 
demand  the  rdoney.  S  wazey  v.  Choate 
Mfg.  Co.,  48  N.  H.  200  (1868).  See  also 
Pacific  Nat.  Bank  v.  Eaton,  141  U.  S. 
227  (1891). 

lAnd  if,  during  the  pendency  of 
the  suit,  the  company  becomes  in- 
solvent, the  court  can  give  him  dam- 
ages payable  pro  rata  out  of  the 
assets  of  the  corporation.  Be  Eead- 
ing  Ironworks,  149  Pa.  St.  183  (1892). 

In  an  action  by  a  subscriber  for 
stock  to  compel  the  corporation  to 
deliver  stock,  the  directors  are  proper 
but  not  necessary  parties.  Wells  v. 
Green  Bay,  etc.  Co.,  90  Wis.  443  (1895). 

2  Pacific  Nat.  Bank  v.  Eaton,  141 
U.  S.  337  (1891);  Thayer  v.  Butler,  141 
U.  S.  234  (1891);  Butler  v.  Eaton,  141 
U.  S.  240  (1891). 

3  Bedford  County  v.  NashviUe,  etc. 
E'y,  14  Lea  (Tenu.),  525  (1884);  Kobo- 
gum  V.  Jackson  Iron  Co.,  76  Mich.  498 
(1889). 

*  Finley,  etc.  Co.  v.  Kurtz,  34  Mich. 
89  (1876);  Ferguson  v.  Wilson,  L.  E.  2 
Ch.  App.  77  (1866).  Where  a  bank 
contracted  to  give  a  person  a  certain 


amount  of  stock  if  he  would  do  busi- 
ness with  it,  and  he  did  so,  the  bank 
is  liable  in  damages  for  refusal  to  de- 
liver the  stock.  Eioh  v.  State  Nat. 
Bank,  7  Neb.  201  (1878).  For  the  re- 
fusal of  the  corporation  to  issue 
original  stock  to  a  subscriber,  the 
measure  of  damages  is  the  difference 
between  the  price  contracted  for 
and  the  market  value  on  the  day 
when  the  issue  ought  to  have  been 
made.  Van  Allen  v.  Illinois  Cent. 
E.  E.,  7  Bosw.  515  (1861).  For  another 
rule  as  to  the  measure  of  damages, 
and  one  more  in  favor  of  the  plaint- 
ifl",  see  Baltimore,  etc.  E'y  v.  SeweU, 
35  Md.  388  (1873);  and  also  ch.  XXXV, 
infra.  In  Louisiana  the  universal  leg- 
atee may  pay  for,  and  demand,  the 
certificate  of  stock  subscribed  for  by 
his  ancestor.  The  executor  has  no 
power  to  cancel  the  subscription,  and 
the  stock  cannot  be  appropriated  by 
a  subsequent  subscriber,  who  sub- 
scribed for  it  by  consent  of  the  execu- 
tor. State  V.  Crescent  City,  etc.  Co., 
34  La.  Ann.  318  (1873).  Of.  Wallace 
n  Townsend,  43  Ohio  St.  537  (1885). 
If  a  mistake  has  been  made  by  which 
the  certificates  and  stock  have  been 
issued  to  the  wrong  person,  a  court 
of  equity  will  remedy  it.  O'Meara  v. 
North  American  Min.  Co.,  3  Nev.  113 
(1866). 
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subscribers  thereof  does  not  necessarily  devolve  upon  another 
corporation  which  succeeds  to  its  debts,  liabilities,  and  fran- 
chises.^ 

§  62.  Siihstitution  of  stocldiolders  l)efore  the  incorporation  — 
Change  in  the  proposed  enterprise — Alteration  of  the  subscrip- 
tion pa^er. —  There  has  been  some  controversy  as  to  the  legality 
of  one  person  being  substituted  for  another  as  a  subscriber  be- 
fore the  incorporation  and  issue  of  the  stock.  If  the  facts  are 
such  that  a  cancellation  of  the  subscription  is  legal,  then  doubt- 
less the  substitution  is  legal.^  But  where  such  is  not  the  case, 
then  it  would  seem  that  the  substitution  is  merely  a  transfer  of 
the  stock,  and  the  transferrer,  in  that  case,  should  be  held  lia- 
ble, but  only  to  the  same  extent  as  in  other  cases  of  transfer  of 
stock.' 

In  California  it  is  held  that  no  substitution  of  stockholders 
is  legal ;  but  the  weight  of  authority  clearly  sustains  a  contrary 
rule.''  If  the  vendor  afterwards  obtains  the  certificates  and 
sells  them  again  to  others,  he  is  liable  to  the  first  person  to  whom 
he  sold  his  interest,'  and  is  liable  also  to  the  latter  if  the  corpo- 
ration is  never  formed.^    If  the  corporation  is  duly  formed,  the 

iConant  v.  National  Ice  Co.,  40  Co.  u  Levy,  54  Pa.  St.  237  (1867).  Con- 
's. Y.  Super.  Ct.  83  (1875).  tra,  Hawkins  v.  Mansfield,  etc.  Co.,  52 

In  England  it  seems  that  directors  Cal.513  (1877);  Morrisonu  G-oldMoun- 
are  not  individually  liable  to  sub-  tain,  etc.  Co.,  52  CaL  306  (1877);  Cole- 
scribers  for  the  breach  by  the  corpo-  man  v.  Spencer,  5  Blackf.  (Ind.)  197 
ration  of  its  agreement  to  issue  stock.  (1839).  See  also  Chater  v.  San  Fran- 
Ferguson  V.  Wilson,  L.  E.  2  Ch.  App.  oisco,  etc.  Co.,  19  CaL  219  (1861). 
77  (1866).  But  see  also  Sv^if t  v.  Jews-  A  substitution  of  stockholders  after 
bury,  L.  E.  9  Q.  B.  301  (1874);  Betts  organization  by  canceling  some  sub- 
•y.  De  Vitre,L.  R.  3Ch.439,441  (1868);  scriptions  and  filling  in  others  is 
Henderson  v.  Lacon,  L.  R.  5  Eq.  249  illegal.  There  should  be  a  transfer. 
(1867);  Eaglesfleld  v.  Londonderry,  Cartwright  u  Dickinson,  88  Tenn.  476 
L.  R.  4  Ch.  D.  693  (1876).  (1890). 

2  See  §§  167-170,  infra,  on  cancella-  An  alteration  of  a  subscription  list 
tion.  See  also  Burke  v.  Smith,  16  by  a  subscription  being  changed  and 
Wall.  390  (1872),  and  dictum  in  Ryder  another  name  substituted  releases 
■u.  Alton,  etc.  R.  R.,  13  IlL  516,  521  other  subscribers  who  signed  before 
<1851).  Cf.  Selma,  etc.  R.  E.  v.  Tip-  the  alteration.  Texas  Printing,  etc. 
ton,  5  Ala.  787  (1843),  to  the  effect  Co.  u  Smith,  14  S,  W.  Rep.  1074  (Tex., 
that  a  subscriber  cannot  withdraw.  1889).    See  also  on  this  subject,  §  169 

3  See  oh.  XV.  and  §  50. 

4  Baltimore,  etc.  R'y  v.  Sewell,  33  s  Beckitt  v.  Bilbrough,  8  Hare,  188 
Md.  238  (1872);  Tempest  v.  Kilner,  3  (1850). 

C.  B.  349  (1846);  Himt  v.  Gunn,  13  C.        ^Kempson  v.  Saunders,  4  Bing.  5 
B.-  (N.  8.)  236  (1863);  Merrimac  Min.    (1836).    But  the  latter  is  not  liable  to 
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vendor  may  compel  tlie  vendee  to  pay  for  the  subscription 
transferred,  and  may  collect  a  note  given  in  payment.' 

A  material  change  in  the  character  of  the  enterprise,  the 
capital  stoc]^,  or  purpose  of  the  proposed  company  releases  those 
"who  do  not  assent  thereto.'^ 

Where  articles  are  materially  altered  without  the  consent  of 
all  the  subscribers,  after  their  subscription  and  before  the  com- 
plete organization  of  the  company,  such  articles  are  not  bind- 
ing upon  the  non-consenting  subscribers.'  But  it  is  no  defense 
that  the  subscriptions  of  other  parties  were  erased  and  that  such 
parties  were  released  by  the  board  of  directors.*  A  subscrip- 
tion to  be  paid  for  when  the  directors  find  other  parties  wha 
will  agree  to  purchase  the  stock  from  the  subscriber  is  illegal 
as  an  attempt  to  release  a  subscriber.'  The  mere  erasure  of  a 
subscription  wiU  not  of  itself  prevent  a  recovery  upon  it.* 


take  the  shares  nor  to  indemnify  his 
vendor  even  if  the  company  is  formed. 
Jackson  v.  Cocker,  4  Beav.  59  (1841). 

1  Mahan  v.  Wood,  44  CaL  463  (1873). 

2  See  §  503,  m/^o. 

3  Burrows  v.  Smith,  10  N.  Y.  550 
(1853);  Norwich  Lock  Mfg.  Co.  v. 
Hookaday,  89  Va.  557  (1893);  Green- 
brier Ind.  Exposition  v.  Eodes,  37  W. 
Va.  738  (1893).    An  alteration  in  the 

jsubsoription  articles  is  no  defense 
unless  fraudulently  made  or  to  the 
injury  of  defendant.  Armstrong  v. 
Danahy,  75  Hun,  405  (1894).  See  also 
§  197,  infra. 

An  alteration  of  a  subscription  list 
by  a  subscription  being  changed  and 
another  name  substituted  releases 
other  subscribers  who  signed  before 
the  alteration.  Texas  Printing,  etc. 
Co.  V.  Smith,  14  S.  W.  Eep.  1074  (Tex., 
1889). 

A  change  in  the  subscription  by 
several  of  the  subscribers,  but  not  in- 
creasing the  liability  of  the  others, 
does  not  release  the  others.  An  in- 
crease in  the  capital  upon  incorpora- 
tion does  not  release.  Gibbons  v. 
Grinsel,  79  Wis.  865  (1891). 

*  Bristol,  etc.  Co.  v.  Selliez,  175  Pa. 
St.  18  (1896). 


sMcNulta  V.  Com,  etc.  Bank,  164 
lU.  437  (1897). 

6  Johnson  v.  Wabash,  etc.  Co.,  16- 
Ind.  889  (1861).  And  where  one  took 
a  book  for  subscriptions  from  an 
agent  of  the  corporation,  and  sub- 
scribed himself  and  persuaded  others 
to  subscribe,  and  kept  the  book  som& 
months,  but  iinally,  because  of  a  dif- 
ference with  the  agent  about  the  pay- 
ment for  his  services,  cut  his  name- 
out  of  the  book  and  returned  it  to  the- 
conipany,  it  was  held,  in  an  action 
by  the  company  for  the  amount  of 
his  subscription,  that  he  was  bound 
thereon  just  as  though  he  had  left 
his  name  on  the  list  of  subscribers- 
Greer  v.  Chartiers  E'y,  96  Pa.  St.  391 
(1880);  Raihroad  Co.  v.  White,  10  S.  C. 
155  (1878). 

It  has  been  held,  however,  in  New 
York,  that  where  the  statutory  cer- 
tificate required  by  law  to  be  filed  in 
order  to  obtain  incorporation  remains 
in  the  hands  of  a  subscriber,  a  sub- 
scriber may  erase  or  modify  his  sub- 
scription as  he  sees  fit,  even  though 
he  had  previously  induced  others  to 
subscribe.  Burt  v.  Farrar,  34  Barb. 
518  (1857). 

A  stockholder  who  erases  his  sig- 
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§  63.  Hight  to  recover  hacli  money  advanced  on  shares  upon 
a  failure  to  organize  the  company. —  Where  one  has  advanced 
money  in  good  faith  to  the  promoters  of  a  company,  as  a  de- 
posit or  assessment  upon  shares  subscribed  for  to  be  subse- 
quently issued,  and  the  enterprise  contemplated  by  the  proposed 
incorporation  is  abandoned,  or  the  company  for  any  reason 
fails  to  be  incorporated,  such  subscriber  may  recover  back  the 
money  so  advanced.^  Nor  is  he  obliged  to  submit  to  the  de- 
duction of  any  part  thereof  to  be  applied  to  the  payment  of 
the  expenses  incurred  by  the  promoters  in  attempting  the  in- 
corporation.^ 

B.    WHO   IS   COMPETENT  TO   SUBSCRIBE   FOE   STOCK. 

§  64:.  Corporations  generally  not. —  Upon  general  common- 
law  principles  any  one  who  is  competent  to  enter  into  ordinary 
contracts  may  make  a  valid  subscription  for  stock  in  an  incor- 
porated company.  A  subscription  for  stock  is  a  contract ;  and, 
in  general,  anyone  who  can  contract  may  subscribe.  The  cor- 
poration itself,  however,  cannot  be  a  subscriber  to  its  own 
stock.'    Municipal  corporations  may  lawfully  subscribe  for  the 

nature  from  a  subscription  list  with-  154  (1723) ;  Green,  v.  Barrett,  1  Sim. 

out  authority  cannot,  as  a  corporate  45(1836).    Seealsothe"  Bubble  Act," 

creditor,  enforce  such  subscription  6  Geo.  L,  eh.  18;  also  §  705,  etc.,  m/ra. 

list  against  other  stockholders,  he  Where  a  subscriber  for  stock  pays 

having  illegally  altered  the  agree-  for  the  stock  before  the  company  is 

ment.    Jackson  u  Cherokee  Medicine  organized,  he  may  recover  back  the 

Co.,  47  S.  C.  315  (1896).  money  if  the  company  is  not  organ- 

1  Nockels  V.  Crosby,  3  Barn.  &  C.  ized.    Bradford  v.  Harris,  77  Md.  153 

814  (1835);  Ward  v.  Londesborough,  (1893). 

13  C.  B.  353  (1853);  Ashpitel  v.  Ser-  Where  promoters  agree  to  sellstoek 

combe,  5  Exoh.  147  (1850);  WiUiams  in  a  proposed  corporation  upon  a  ten^- 

V.  Sahnond,  3  Kay  &  J.  463  (1856);  der  of  the  price  by  a  certain  day, 

ChapUu  V.  Clarke,  4  Exoh.  408  (1849).  such  tender  need  not  be  made  if  the 

Cf.  VoUans  v.  Fletcher,  1  Exch.  20  company  is  not  organized.    The  pro- 

(1847);    Grand    Trunk,    etc.    R'y   v.  posed  purchaser  may  recover  back 

Brodie,  9  Hare,  833  (1853) ;  Kemson  v.  the  consideration.    Manistee  Lumber 

Saunders,  4  Bing.  5  (1836),  where  a  Co.  v.  Union  Nat.  Bank,  143  lU.  490 

vendee  recovered  from  his  vendor  (1893). 

money  paid  for  stock  ia  a  company  2  Nockels  v.  Crosby,  3  Bam.  &  C. 

virhich  was  never  organized.    And  814(1835).  But  see,  conira,  WiUiams  u 

see  also  Williams  v.  Page,  34  Beav.  Sahnond,  2  Kay  &  J.  463  (1856);  Ash- 

654  (1857).    "  A  bill  in  equity  lies  to  pitel  v.  Sercombe,  5  Exch.  147  (1850). 

recover  back  money  paid  on  a  "  bub-  3  Thus,  where  a  number  of  individ- 

ble."    Colt  V.  Woollaston,  2  P.  Wms.  uals  attempted  to  organize  a  corpo- 
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stock  of  private  corporations,  when  authorized  by  statute  to  do 
so.i  "Where  a  municipality  has  subscribed  for  stock  illegally, 
any  other  stockholder  may  bring  suit  to  have  the  subscription 
canceled.^  It  is 'not  equally  clear  that  one  private  corporation 
may  subscribe  for  the  stock  in  another  such  corporation.  On 
the  contrary,  such  subscriptions  are  ultra  vires  and  void  unless 
clearly  within  the  ordinary  objects  and  business  of  the  subscrib- 
ing corporation.  A  bank  cannot  lawfully  subscribe  for  stock 
in  a  railroad  corporation.'    A  railroad  corporation  cannot  sub- 


ration  with  a  capital  stock  of  72,500 
shares,  of  the  par  value  of  $100  each, 
and  six  different  persons  subscribe 
for  one  share  each,  and  one  person 
then  subscribes  for  the  corporation 
as  follows:  "  Oregon  Central  Rail- 
road Company,  by  G.L.  Woods,  Chair- 
man, seventy  thousand  shares,  seven 
miUion  dollars,"  it  was  held  that  this 
subscription  was  void,  and  that  the 
corporation  could  not  be  created  by 
such  subscriptions.  HoUaday  v.  El- 
Hott,  8  Oreg.  84  (1879).  See  also 
§  251,  infra.  And  again  it  has  been 
held  that  where  the  directors  of  a 
company,  in  order  to  make  up  the  re- 
quired amount  of  capital  stock,  sub- 
scribed as  trustees  for  the  corpora- 
tion itself,  they  are  liable  for  calls  on 
the  amount  so  subscribed.  In  the 
same  case  a  biU  by  a  member  of  the 
corporation  on  behalf  of  himself  and 
aU  the  other  members  except  the  de- 
fendants, praying  that  this  transac- 
tion, although  it  had  been  sanctioned 
unanimously  at  a  meeting  of  the 
company,  might  be  declared  fraudu- 
lent and  void,  was  sustained,  although 
some  of  the  members,  on  behalf  of 
whom  the  bill  was  filed,  had  been 
present  and  voted  at  that  meeting. 
Preston  v.  Grand  CoUier  Dock  Co.,  11 
Sim.  337  (1840). 

Where  the  unissued  stock  of  a  com- 
pany (upon  its  reorganization  on  the 
expiration  of  its  charter)  is  issued  to 
the  president  as  trustee  to  seU  from 
time  to  time  and  to  turn  over  the 
proceeds  of  the  sales  to  the  company. 


the  fact  that  he  gives  the  company 
a  note  for  the  same  signed  by  him  as 
"  Trustee  for  Bank  "  does  not  render 
him  liable  on  such  note  upon  the 
bank  becoming  insolvent.  Neptune 
V.  Paxton,  15  Ind.  App.  284  (1896). 

Stockholders  cannot  defeat  their 
liability  on  stock  by  setting  up  that 
they  subscribed  in  behalf  of  the  cor- 
poration itself,  and  on  the  secret 
agreement  that  they  should  not  be 
held  liable.  Barto  v.  Nix,  15  Wash. 
563  (1896) ;  Denny  Hotel  Co.  v.  Schram, 
6  Wash.  134  (1893). 

In  AUibone  v.  Hager,  46  Pa.  St. 
48  (1863),  the  coui-t  held  it  no  de- 
fense to  an  action  by  a  creditor  of  a 
corporation  that  defendants  had  sub- 
scribed for  stock  in  their  own  names, 
but  really  as  agents  for  the  corpora- 
tion itself. 

1  Sharpless  v.  Mayor,  etc.,  31  Pa.  St. 
147  (1853),  and  the  long  train  of  de- 
cisions following.  The  matter  of 
municipal  subscriptions  is  fully  con- 
sidered in  chapter  VI. 

2  Stebbins  v.  Perry  County,  167  III. 
567  (1897). 

3  Nassau  Bank  u  Jones,  95  N.  Y. 
115  (1884),  holding  that  the  bank 
could  not  recover  the  profits  on  such 
subscription  which  was  made  in  the 
name  of  its  agent;  nor  for  stock  in 
any  other  corporation,  the  business 
of  which  is  wholly  other  than  bank- 
ing. Franklin  Co.  v.  Lewiston  Sav. 
Inst.,  68  Me.  43  (1877);  Mechanics', 
etc.  Bank  v.  Meriden  Agency  Co.,  24 
Conn.  159  (1855);  Tahnage  v.  PeU,  7 
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scribe  for  shares  of  stock  in  another  railroad  company ; '  nor 
can  a  dry-dock  company  be  held  liable  upon  a  subscription  for 
stock  in  a  steamship  company ;  ^  nor  can  a  manufacturing  com- 
pany legally  subscribe  to  the  stock  of  a  bank  for  the  purpose  of 
carrying  on  the  banking  business.^  A  fire  insurance  company 
has  no  power  to  subscribe  for  stock  in  a  projected  bank,  not  yet 
organized,  even  though  the  statute  gives  it  power  to  invest  in 
stocks.*  A  furniture  manufacturing  company  is  not  liable  on  a 
statutory  liability  on  stock  which  it  has  subscribed  and  paid  for 
in  a  hotel  company.'  All  such  contracts  are,  in  general,  ultra 
vires  and  not  enforceable.*  A  construction  company,  however, 
is  presumed  to  have  power  to  subscribe  for  the  stock  of  a  rail- 
road which  it  is  building.''  A  railroad  company  has  no  power 
to  donate  its  funds  to  a  fair.'  A  hotel  company  may  subscribe 
to  a  military  encampment  enterprise.^  It  is  no  defense  to  an 
action  on  a  subscription  that  a  part  of  the  subscriptions  were 
made  by  corporations  and  were  not  enforceable.  Only  the  state 
can  raise  that  objection.'" 

§  65.  Commissioners,  directors,  partners,  etd.,  as  subscribers. 
Commissioners  may  be  subscribers  to  the  capital  stock.'^    So, 

N.  Y.  328  (1853).    Of.  First  Nat.  Bank  ing  individuals  subscribe  and  then 

V.  National  Exch.  Bank,  93  U.  S.  133  indemnifying  the  individuals.  Logan 

(1875);  and  see  Eoyal  Bank  of  India's  v.  Couitown,  13  Beav.  23  (1850);  and 

Case,  L.  E.  4  Ch.  App.  353  (1869);  see  ch.  XIX 

Joint-stock  Disct.  Co.  v.  Brown,  L.  E.  2  New  Orleans,  etc.  Steamship  Co. 

8  Eq.  381  (1869);  Beny  v.  Yates,  24  v.  Ocean  Dry  Dock  Co.,  28  La.  Ann, 

Barb.  109  (1857),  holding  that  one  in-  173  (1876). 

surance  company  cannot  subscribe  '  Sumner  v.  Marcy,  3  "Woodb.  &  M. 

to  another.    For  a  failure  of  proof  to  105  (1847) ;  S.  C,  23  Fed.  Cas.  384. 

show  that  a  corporation  was  a  sub-  ^  Commercial  F.  Ins.  Co.  v.  Board 

scriber  for  stock,  see  McMillan  v.  Car-  of  Eevenue,  99  Ala.  1  (1893). 

son  HiU,  etc.  Co.,  12  Phila.  404  (1878).  SKnowles  v.  Sandercock,  107  CaL 

An  owner  of  land  cannot  defeat  its  629  (1895).    See  ch.  XIV  on  this  sub- 

condenmation    by  showing  that   a  ject. 

corporation  subscribed  to  part  of  the  ^  gee  Part  IV,  on  ultra  vires  con- 
capital  of  the  corporation  seeking  to  tracts  in  general, 
obtain  the  land.    Re  Rochester,  etc.  '  lie  Eochester,  etc.  E'y,  45  Hun, 
E.  E.,  110  N.  Y.  119  (1888);   Union  126  (1887). 
Hotel  Co.  V.  Hersee,  79  N.  Y.  454  s  gee  g§  681, 775,  909,  infra. 
(1880).    See  also  §§  315-317,  infra.  9  Eichelieu  Hotel  Co.  v.  Interna- 

iMaunseU  v.  Midland,  etc.  E'y,  1  tional,  etc.  Co.,  140  IlL  248  (1893). 

Hem.  &  M.  130  (1863).    One  railroad  lO  U.  S.  Vinegar  Co.  u  Foehrenbach, 

company  has  no  implied  power  to  148  N.  Y.  58  (1895). 

subscribe  to  the  capital  of  another,  n  Walker  v.  Devereaux,  4  Paige,  329 

and  cannot  do  so  indirectly  by  hav-  (1833). 
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also,  may  directors  and  corporate  officers  subscribe ;  and  it  has 
been  held  that  a  director,  in  the  absence  of  fraud  or  fraudulent 
intent,  may  subscribe  for  the  whole  of  the  unsubscribed  stock 
in  his  own  name  and  for  his  own  benefit.^  But  a  stockholder 
who  was  not  present  at  a  stockholders'  meeting  is  not  bound 
by  the  ratification  by  such  meeting  of  the  issue  of  a  large 
amount  of  the  original  capital  stock  to  the  directors  themselves, 
who  were  illegally  elected,  but  who  thereby  acquire  control  of 
the  company.^  A  partner,  if  the  act  be  within  the  scope  of  the 
partnership  business,  may  bind  his  firm  by  a  subscription  in 
the  firm  name.'  But  if  it  is  not  within  the  scope  of  the  part- 
nership business,  the  person  so  signing  is  liable  personally;  and 
whether  or  not  the  subscription  was  within  the  scope  of  the 
partnership  business  may  be  a  question  for  the  jury.* 

§  66.  Married  tvomen  as  subscribers. —  At  common  law  a 
married  woman  could  not  subscribe  for  stock,  and  any  person 
subscribing  in  her  name  was  himself  personally  liable  on  the 


iSims  V.  Street  R.  E.,  37  Ohio  St. 
556  (1882).  But  see  §§  70,  386,  615, 
653.  But  neither  the  commissioners 
(Brower  v.  Passenger  E'yj  3  Phila. 
161  — 1858),  nor  any  original  stock- 
holder (Curry  v.  Scott,  54  Pa.  St.  270— 
1867),  have  any  priority  of  right  over 
the  other  subscribers,  or  the  public 
generally,  ia  the  matter  of  subscrip- 
tion for  stock. 

2  Morris  v.  Stevens,  178  Pa.  St.  563 
(1897).  Where  the  stockholders  are 
,  present  and  only  one  objects  to  the 
issue  of  imissued  stock  to  a  director, 
whereby  he  acquires  control,  such 
issue  is  legal  Christopher  v.  Noxon, 
4  Ont.  Rep.  (Can.)  672  (1883).  In  Be 
London,  etc.,  Ltd.,  77  L.  T.  Rep.  146 
(1897),  there  were  one  hundred  and 
twenty  founders'  shares  of  £10  each 
and  twelve  thousand  ordinary  shares 
of  £10  each.  The  founders'  shares 
were  entitled  to  half  of  any  dividend 
which  might  remain  after  paying 
ten  per  cent  on  the  ordinary  shares. 
The  directors  allotted  to  themselves 
eighty  of  these  founders'  shares,  and 
the  court  upheld  the  allotment.    The 


prospectus  stated  that  each  person 
taking  fifty  ordinary  shares  would  be 
entitled  to  take  one  of  the  founders' 
shares.  The  directors  caused  the 
fifty  ordinary  shares  for  each  of  the 
eighty  foimders'  shares  to  be  taken 
by  others. 

'  Maltby  v.  Northwestern,  etc.  R.  R, 
16  Md.  422  (1860);  Ogdensburgh,  etc. 
R.  R.  V.  Frost,  21  Barb.  541  (1856); 
Union  Hotel  Co.  v.  Hersee,  79  N.  Y. 
454  (1880).  Otherwise  if  not  within 
the  partnership  business.  Living- 
ston V.  Pittsburgh,  etc.  R.  R.,  3  Grant's 
Cas.  (Pa.)  219  (1858).  Where  partners 
are  stockholders,  and  all  stockholders 
join  in  sureties  to  notes  to  aid  the 
corporation,  one  partner  may  bind 
the  firm  by  signing  its  name  also  as 
surety.  Morse  v.  Hagenah,  68  Wis. 
608  (1887).  A  niember  of  a  mercantile 
firm  cannot  bind  the  firm  by  a  sub- 
scription to  the  capital  stock  of  a 
mining  corporation.  Patty  v.  Hills- 
boro,  etc.  Co.,  4  Tex.  Civ.  Apj).  224 
(1893). 

<  Morse  v.  Hagenah,  68  Wis.  603 
(1887) 
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subscilption.^  But  hotv,  in.  England,  and  generally  in  the 
United  States  by  statute,  a  married  woman  may  bind  her  sep- 
arate estate  by  such  subscription;'^  and  when  it  appears  that 
the  contract  was  with  the  wife,  having  been  made  directly  and 
solely  with  her,  the  husband  is  not  bound.'  The  recourse  of 
the  corporation  or  the  corporate  creditors  is,  in  such  a  case,  to 
her  separate  estate  only.* 

In  England  a  husband  has  been  held  liable  on  his  wife's  sub- 
scription to  the  capital  stock  of  an  incorporated  company,  the 
subscription  having  been  made  before  marriage.^ 


1  Pugh  &  Sharman's  Case,  L.  R.  13 
Eq.  566  (1873). 

2  Witters  u  Sowles,  33  Fed.  Eep. 
767  (1887);  Matthewman's  Case,  L.  E. 

3  Eq.  781  (1866);  Luard's  Case,  1  De 
G.,  F.  &  J.  538  (1860) ;  Butler  v.  Cump- 
ston,  L.  R.  6  Eq.  16  (1868);  Be  Reci- 
procity Bank,  33  N.  Y.  9  (I860).  See 
§§  350,  319,  infra. 

3  Angas's  Case,  1  De  G.  &  Sm.  560 
(1849);  Daltonu  Midland,  etc.  R'y,  13 
C.  B.  474  (1853);  Ness  V.  Angas,  3 
Exch.  805  (1849).  See  also  Luard's 
Case,  1  De  G.,  F.  &  J.  533  (1860). 

4  *  Biggart  v.  City  of  Glasgow  Bank, 
6  Scotch  Ct.  of  Sess.  Cas.  (4th  ser.) 
470  (1879);  Matthewman's  Case,  L.  R. 
3  Eq.  781  (1866). 

s  BurUnson's  Case,  3  De  G.  &  Sm. 
18  (1849),  where  the  husband  was  held 
liable,  although  he  had  not  fulfilled 
the  conditions  of  the  deed  of  settle- 
ment entitling  him  to  become  a  mem- 
ber, but  had  only  received  dividends 
on  the  wife's  shares. 

Luard's  Case,  1  De  G.,  F.  &  J.  533 
(1860),  holding  that  where  a  woman, 
being  a  registered  owner  of  stocks 
before  marriage,  attempted  to  deed 
them  in  trust  so  as  to  exclude  the 
husband,  but  the  trustees  did  not 
accept,  and  they  continued  in  her 
name  until  the  liquidation  of  the 
company,  the  husband  should  be 
placed  with  the  wife  on  the  list  of 
contributories. 

White's  Case,  3  De  G.  &  Sm.  157 
(1850),  was  decided  on  special  facts 


under  the  terms  of  a  deed  of  settle- 
ment which  regulated  the  rights  of 
the  husband  and  wife  to  shares  in 
her  name.  In  this  case  a  restricted 
liability  for  a  limited  time  was  im- 
posed upon  the  husband,  he  having 
done  some  acts  in  relation  to  the 
shares,  but  not  sufficient  to  consti- 
tute an  entire  acceptance. 

Sadler's  Case,  3  De  G.  &  Sin.  36 
(1849),  holding  the  husband  liable 
when  the  shares  came  to  the  wife 
by  legacy  before  marriage,  although 
neither  she  nor  the  husband  paid  the 
covenanted  calls,  received  any  divi- 
dends, or  otherwise  acted  as  mem- 
bers. 

Kluht's  Case,  3  De  G.  &  Sm.  310 
(1850),  where  the  husband  was  held 
liable  for  losses  during,  but  not  for 
losses  before  and  after,  the  cover- 
ture. He  had  not  complied  with 
necessary  preHmiriaries  for  becoming 
a  member,  although  he  had  done 
some  acts  in  relation  to  the  shares 
of  the  wife. 

A  husband  is  liable  upon  a  legacy 
of  stock  to  the  wife  dinruig  coverture, 
where  it  appeared  that  the  stock  had 
been  transferred  to  her,  and  the 
transfer  duly  accepted  by  her  and 
her  husband,  and  that  she  only  had 
signed  the  dividend  warrants  and 
drawn  the  dividends,  the  proceeds 
being  applied  to  ordinary  household 
expenses.  Thomas  v.  City  of  Glas- 
gow Bank,  6  Scotch  Ct.  of  Sess.  Cas. 
(4th  ser.)  607  (1879). 
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§  6Y.  Infant  as  subscriber. — A  subscription  for  stock  by  an 
infant  is  a  contract  to  be  governed  by  the  general  rules  of  law 
that  apply  to  the  contracts  of  infants  generally.  In  general, 
the  subscriptions  of  infants  are  voidable  rather  than  void.  He 
may  repudiate  it  at  majority,  and  thereby  entirely  escape  lia- 
bility; or  he  may  ratify  it,  and  thereby  become  as  fully  bound 
as  though  the  subscription  had  been  made  after  majority.^  Ac- 
cordingly it  is  a  settled  rule  that,  where  one  subscribes  for 
shares  in  the  name  of  an  infant,  he  is  liable  personally  to  the 
corporation  or  the  corporate  creditors  on  the  subscription.*  An 


1  Liunsden's  Case,  L.  E.  4  Ch.  App. 
31  (1868j,  where  an  infant  transferred 
shares  after  coming  of  age,  and  did 
not  attempt  to  repudiate  his  remain- 
ing sliares  until  four  months  after 
the  winding-up  order,  being  nine 
months  after  his  majority.  He  was 
held  to  have  aifirmed  his  holding. 

Ebbett's  Case,  L.  R.  5  Ch.  App.  303 
(1870),  where  a  holding  for  fourteen 
months  after  majority  without  re- 
pudiating the  shares  was  held  to  be 
an  acquiescence,  though  the  share- 
holder had  never  acted  as  such. 

Baker's  Case,  L.  R  7  Ch.  App.  115 
(1871),  where  a  company  was  in  pro- 
cess of  being  wound  up,  when  an  in- 
fant, holding  shares  as  trustee,  at- 
tained his  majority,  and  he  promptly 
repudiated  the  shares  when  the  no- 
tice of  a  call  was  sent  him  four 
months  afterwards.  Subsequently 
he,  by  letter,  authorized  the  official 
liquidator  to  use  his  name  in  pro- 
ceedings against  the  cestui  que  trust. 
Held,  that  by  the  letter  he  had  not 
retracted  his  repudiation  of  the 
shares. 

In  Mitchell's  Case,  L.  E.  9  Eq.  363 
(1870),  an  infant  holding  shares  as 
trustee,  who  took  no  steps  to  repudi- 
ate them  for  two  years  after  coming 
of  age,  was  held  to  be  a  contributory. 

In  Wilson's  Case,  L.  E.  8  Eq.  240 
(1869),  an  infant  holding  shares  in  a 
bank,  who  came  of  age  after  the 
■n'inding-up  order  was  made,  was 
held  not  to  be  a  contributory,  though 


he  had  made  no  formal  repudiation, 
but  had  not  done  any  act  of  acqiues- 
cence,  except  that  his  solicitors,  act- 
ing for  him  and  others,  had  opposed 
an  order  for  a  calL 

In  Hart's  Case,  L.  E.  6  Eq.  513  (1868), 
where  notice  of  intention  to  put  the 
name  of  a  female  infant  upon  the  list 
of  contributories  of  a  corporation  in 
process  of  being  wound  up  was  served 
during  infancy,  and  more  than  two 
years  after  her  majority  a  summons 
for  a  call  was  made,  when  she  applied 
to  have  her  name  removed  from  the 
list,  it  was  held  she  was  not  precluded 
by  the  delay. 

In  Pim's  Case,  8  De  G.  &  Sm.  11 
(1849),  where  a  son,  who,  after  the 
death  of  his  father,  discovered  that 
shares  had  been  taken  in  his  own 
name,  was  held  not  to  be  a  contribu- 
tory, although,  at  the  request  of  an 
officer  of  the  company,  he  had  sur- 
rendered the  shares  for  exchange  for 
others. 

See  §§  250,  318,  infra. 

2  Weston's  Case,  L.  E.  5  Ch.  App. 
614  (1870);  Eichardson's  Case,  L.  R. 
19  Eq.  588  (1875);  Eeaveley's  Case,  1 
De  G.  &  Sm.  550  (1848);  Eeid's  Case, 
24  Beav.  318  (1857) ;  Ex  parte  Reavely, 
1  Hall  &  Tw.  118  (1849).  So  also  a 
person  is  liable  who  transfers  stock 
to  an  infant.  Capper's  Case,  L.  R  3 
Ch.  App.  458  (1868);  Castello's  Case, 
L.  E.  8  Eq.  504  (1869);  Symons's  Case, 
L.  E.  5  Ch.  App.  298  (1870);  Curtis's 
Case,  L.  E.  6  Eq.  455  (1868). 
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infant's  subscription  must  be  repudiated  within  a  reasonable 

time  after  coming  of  age  or  he  will  be  held  to  have  ratified  it.^ 

§  68.  Stibscription  ly  agent. —  A  valid  subscription  may,  of 

course,  be  made  through  an  agent.^   Where  a  person  subscribes 


1  Dublin,  etc.  R'y  v.  Black,  7  Eailw. 
&  Can.  Cas.  434  (1853);  S.  C,  8  Exch. 
181.  Infancy  is  a  personal  defense. 
Beardsley  v.  Hotchkiss,  96  N.  Y.  SOI 
(1884).  Where  an  infant  allows  his 
name  to  remain  on  the  register  after 
he  becomes  of  age,  he  thereby  ratifies 
his  subscription.  Cork,  etc.  R'y  v. 
Cazenove,  10  Q.  B.  935  (1847).  A  court 
will  not  presum.e  that  an  infant  sub- 
scriber has  avoided  his  contract ;  and 
hence  a  defense  of  infancy,  in  an  ac- 
tion on  a  subscription,  without  an  al- 
legation of  avoidance,  is  ineflEectual, 
and  the  plaintiff  may  have  judgment. 
Leeds,  etc.  R'y  v.  Fearnley,  4  Exch.  26 
(1849).  But  it  has  been  held  that  re- 
pudiation before  coming  of  age  avoids 
the  contract  of  subscription  db  initio; 
and  hence  a  plea  of  infancy  and  of  re- 
pudiation while  an  infant,  and  of  no- 
tice to  the  company  that  the  stock  was 
at  their  disposal,  is  a  good  defense  to 
an  action  on  a  subscription.  Newry, 
etc.  R'y  V.  Coombe,  3  Exch.  565  (1849). 
See  also  Parsons's  Case,  L.  R.  8  Eq.  656 
(1869). 

^Musgrave  v.  Morrison,  54  Md.  161 
(1880);  Burr  v.  WUcox,  33  N.  Y.  551 
(1860);  Rhey  v.  Ebensburg,  etc.  Co., 
27  Pa.  St.  361  (1856);  iJe  New  York, 
etc.  R'y,  35  Hun,  230  (1885);  Re  Whit- 
ley Partners,  L.  R.  32  Ch.  D.  337  (1886). 
Where  bonds  are  purchased  by  one 
for  several,  they  are  liable  to  contrib- 
ute therefor.  Musgrave  v.  Buckley, 
114  N.  Y.  506  (1889). 

If  both  the  principal  and  agent  are 
incorporators,  and  the  agent  sub- 
scribes in  his  own  name,  the  princi- 
pal cannot  claim  the  stock,  inasmuch 
as  he  has  sworn  in  the  articles  of  in- 
corporation that  all  the  incorporators 
were  bona  fide  subscribers.  Rowley's 
Appeal,  115  Pa.  St.  150  (1887). 


A  subscription  by  one  of  several 
heirs  in  the  name  of  the  "  estate  "  is 
not  binding  on  any  of  the  heirs  where- 
a  statute  requires  such  subscription 
to  be  several.  Troy,  etc.  R.  R.  v.  War- 
ren, 18  Barb.  310  (1854). 

Bavidson  v.  Grange,  4  Grant's  Ch. 
(U.  Can.)  377  (1854).  In  this  case  a. 
subscription  by  an  agent  in  his  own 
name  was  held  to  constitute  him  a 
trustee  for  his  principals. 

State  V.  Lehre,  7  Rioh.L.  (S.C.)  384 
(1854),  holding  that  a  statute  forbid- 
ding any  person  from  subscribing  for 
shares  in  the  name  of  another  person 
did  not  exclude  a  subscription  by  an 
agent  for  his  principal. 

Cox's  Case,  4De  G.,  J.  &  S.  53  (1863), 
was  decided  under  the  Companies 
Act,  but  the  court  was  inclined  to- 
think  the  result  would  have  been  the 
same  independent  of  that .  statute.^ 
It  was  there  held  that  where  a  sub- 
scriber, in  addition  to  bis  own  shares, 
had  caused  a  large  number  to  be  reg- 
istered in  the  names  of  mere  nomi- 
nees for  him,  in  order  to  delude  the 
public  as  to  the  number  of  members,, 
he  was  rightly  placed  on  the  Ust  of 
contributories  for  aU  the  shares  when 
the  company  was  wound  up.  This 
case  was  distinguished  in  King's 
Case,  L;  R.  6  Ch.  App.  196  (1871). 

On  this  question  of  "  dummies,"  see 
ch.XIV.  See  also  brief  in  15  Oliio  St. 
333. 

If  such  subscriptions  are  prohibited 
by  the  corporate  charter,  the  princi- 
pal cannot  recover  back  money  which 
he  has  given  to  the  agent  to  sub- 
scribe. Perkins  v.  Savage,  15  Wend. 
413  (1836). 

Mere  authority  to  an  agent  to  sub- 
scribe is  not  a  subscription  in  itself. 
Grangers'  Market  Co.  v.  Vinson,  6 


185 


§68.] 


SUBSCEIPTIONS METHOD,  PAETIBS,  ETC. 


[CH.  IV. 


for  stock  in  the  name  of  another  as  trustee,  he  may  maintaia 
an  action  to  compel  the  trustee  to  account  for  the  subscription 
and  to  turn  it  over  upon  payment  being  made.'  A  claim  that 
a  person  who  took  stock  did  so  as  trustee  or  agent  for  the  bene- 
fit of  another  person  is  a  claim  which  can  be  proved  by  oral 
testimony,  but  must  be  clearly  proved  and  must  be  founded  on 
a  sufficient  consideration.  "Loose,  vague,  and  indefinite  ex- 
pressions are  insufficient  to  create  such  a  trust.  The  intention 
must  be  evinced  with  clearness  and  certainty."  ^  The  subscrip- 
tions of  the  omginal  incorporators  may  be  made  by  an  agent.' 
But  no  person  can  be  made  a  subscriber  to  the  capital  stock  of 
a  corporation,  and  be  subjected  to  the  liabilities  of  a  subscriber, 
by  a  subscription  in  his  name,  made  by  another  without  au- 
thority, but  assuming  to  act  as  his  agent.  Such  a  subscription 
is  not  binding  on  the  principal.*    Such  an  unauthorized  sub- 


Oreg.  172  (1876).  Also,  Ne-w  Bruns- 
wiok,  etc.  Co.  v.  Muggeridge,  4  HurL 
&  N.  160  (1859). 

In  New  York  it  is  a  penal  offense 
for  a  person  to  subscribe  for  another 
-who  does  not  intend  to  pay,  or  to 
subscribe  in  the  name  of  a  fictitious 
person.    N.  Y.  Penal  Code,  §  590. 

Where  one  subscribes  for  stock  in 
Ms  own  name,  in  pursuance  of  a  ver- 
bal agreement  between  himself  and 
another  that  the  stock  should  belong 
to  them  jointly,  and  that  he  should 
hold  it  on  joint  account,  and,  the 
company  subsequently  becoming  in- 
solvent, the  stockholders  are  called 
on  to  contribute  an  amount  equal  to 
their  stock,  it  was  held,  ia  New  York, 
that  the  nominal  owner  of  the  stock 
might  have  contribution  from  the 
joint  owner.  Stover  v.  Flack,  30  N.  Y. 
64(1864).  In  Orr  «.  Bigelow,  14  N.  Y. 
556  (1856),  the  parties  had  covenanted 
that  plaintiffs  should  subscribe  for 
stock,  pay  ten  per  cent,  thereon,  and 
-then  assign  it  to  defendant,  who 
engaged  to  indemnify  them  from 
further  liability.  Defendant  refused 
to  take  the  shares,  and  the  corpo- 
ration recovered  judgment  against 
plaintiffs  for  the  balance  of  the  sub- 


scription. In  this  action  plaintiffs 
had  judgment  against  defendant 
upon  the  covenant,  the  measure  of 
damages  being  held  to  be  the  balance 
paid  by  them,, and  not  that  sum  less 
the  market  value  of  the  stock.  A 
state  subscribing  through  its  officers 
is  bound  by  their  acts  as  directors. 
State  V.  Jefferson  Tump.  Co.,  3 
Humph.  (Tenn.)  305  (1842).  In  Colt  v. 
Clapp,  127  Mass.  476  (1879),  where  one 
who  had  verbally  agreed  to  purchase 
stock  for  the  joint  beneiit  of  himself 
and  others  refused  to  divide  the  stock, 
he  was  held  acooimtable  to  the  others 
for  their  respective  shares  of  divi- 
dends paid  thereon  in  actions  for 
money  had  and  received. 

'McComb  V.  Frink,  149  U.  S.  639 
(1898). 

2  Levi  V.  Evans,  57  Fed.  Eep.  677 
(1893). 

3  Re  New  York,  etc.  E'y,  99  N.  Y.  12 
(1885). 

*  Ticonic,  etc.  Co.  v.  Lang,  68  Me. 
480  (1874);  Pim's  Case,  8  De  G.  &  Sm. 
11  (1849);  Henessey's  Case,  3  De  G.  & 
Sm.  191  (1850);  Ex  parte  Hall,  1  Macn. 
&  G.  307  (1849). 

Drover  v.  Evans,  59  Ind.  454  (1877), 
holding  that  where  an  agent  to  make 
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seription,  iiowever,  may  be  adopted  and  ratified  by  tlie  person 
in  whose  name  it  was  made  without  warrant  of  authority,  in 
such  a  way  as  to  make  it  valid  and  blading.^  A  person  sub- 
scribing for  shares  as  agent  for  another,  and  in  that  other's 
name,  but  without  authority,  thereby  becomes  himself  a  sub- 
scriber in  place  of  the  person  whose  name  he  signs,  or  his  unau- 
thorized subscription  may  subject  him.  to  an  action  for  damages.^ 


a  subscription  exceeds  his  authority 
the  principal  is  not  bound  by  it. 

Cf.  Chapman  &  Barker's  Case,  L.  R. 
3  Eq.  361  (1867).  And  this  is  equaUy 
the  rule  when  it  is  sought  to  charge 
•one  by  such  a  subscription,  not  in  his 
individual  capacity,  but  only  in  the 
capacity  of  trustee  for  another.  Ex 
parte  Hall,  1  Macn.  &  G.  307  (1849). 

iMusgrave  v.  Morrison,  54  Md.  161 
<1880) ;  Mississippi,  etc.  R.  R.  v.  Har- 
ris, 36  Miss.  17  (1858),  where  the  de- 
fendant promised  to  pay;  Jones  v. 
Milton,  etc.  Co.,  7  Ind.  547  (1856), 
where  the  principai  subscribed  over 
again;  Philadelphia,  etc.  R.  R.  v.  Cow- 
ell,  38  Pa.  St.  829  (1857),  where  the  de- 
fendant acquiesced  for  seven  years; 
Putnam  v.  New  Albany,  4  Biss.  365 
.(1869);  S.  C,  20  Fed.  Cas.  79,  where 
the  city  ratified. 

What  acts  or  omissions,  short  of 
express  ratification,  will  in  law  suf- 
fice to  bind  one  upon  such  a  subscrip- 
tion, is,  in  general,  a  question  for  the 
jury.  Philadelphia,  etc.  R.  R.  v.  Cow- 
ell,  28  Pa.  St.  339  (1857).  Cf.  Fox  v.  CUf- 
ton,  6  Bing.  776  (1830).  It  is  held  that 
silence  or  failure  to  object  to  the 
subscription  for  a  considerable  time 
after  knowledge  of  it  is  brought  to 
the  subscriber  is  evidence  of  a  rati- 
fication. McHose  V.  Wheeler,  45  Pa. 
St.  33  (1863);  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,  171,  242,  391,  293 
(1885);  Sanger  v.  Upton,  91  U.  S.  56 
(1875).  Contra,  Hume  u  Commercial 
Bank,  9  Lea  (Tenn.),  728  (1882).  And 
giving  a  proxy  to  vote  the  stock  may 
be  sufficient  to  ratify  such  a  subscrip- 
tion.   IklcCully  V.  Pittsburgh,  etc.  R. 


R.,  33  Pa.  St.  35  (1858).  Contra,  Mc- 
Clelland V.  Whiteley,  11  Biss.  444 
(1883).  But  a  mere  declaration  to 
strangers,  by  the  person  in  whose 
name  the  subscription  had  been 
made,  that  he  had  taken  that  amount 
of  stock,  is  not  a  ratification  of  the 
subscription.  Rutland,  etc.  R.  R.  v. 
Lincoln,  39  Vt.  306  (1857).  And  even 
the  fact  that  one  whose  name  had 
been  in  this  way  put  down  as  a  sub- 
scriber was  a  director  in  the  corpo- 
ration was  held  not  to  imply  knowl- 
edge that  his  name  was  on  the  books 
as  a  subscriber.  Hallmark's  Case, 
L.  R.  9  Ch.  D.  339  (1878).  Cf.  Fox  v. 
Clifton,  6  Bing.  776  (1830).  But  as  a 
rule  it  is  believed  that  accepting  the 
office  of  a  director  would,  in  this 
country,  be  held  a  sufficient  ratifica- 
tion of  such  a  subscription,  in  the  ab- 
sence of  any  other.  This  is  expressly 
declared  to  be  the  rule  in  Tennessee 
and  elsewhere.  Moses  v.  Ocoee  Bank, 
1  Lea  (Tenn.),  398  (1878);  Danbury, 
etc.  R.  R.  V.  Wilson,  23  Conn.  483 
(1853).  Cf  Fry  v.  Lexington,  etc. 
R.  R.,  3  Mete.  (Ky.)  314  (1859).  Con- 
tra, Hume  V.  Commercial  Bank,  9 
Lea  (Tenn.),  738  (1883). 

But  where  an  agent  takes  stock  as 
agent,  on  condition  that  it  is  to  be 
submitted  to  the  principal,  and,  "  if 
approved,  to  be  taken  out  in  the  pur- 
chase of  thread,"  the  principal  is  not 
bound  where  he  declines  to  accept, 
even  though  he  did  not  notify  the 
corporation  of  his  refusal.  Merrick 
Thread  Co.  v.  Philadelphia,  etc.  Co., 
115  Pa.  St.  314  (1887). 

2  Salem  Mill-dam  Corp.  v.  Ropes,  36 
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A  person  who  subscribes  for  stock  tbrougli  another  as  agent 
may  be  held  liable  as  an  original  subscriber,  the  subscription 
having  been  made  in  his  name.^  "Where  a  bank  desires  to  sub- 
scribe to  the  stock  of  a  trust  company,  but  cannot  legally  do  so, 
and  its  directors  give  their  note  in  payment,  they  are  liable  on 
the  note  to  the  receiver  of  the  trust  company.^ 

§  69.  Subscriptions  talcen  iy  an  unauthorised  agent  of  the 
corporation. —  A  subscription  taken  by  a  person  who  has  no 
authority  from  the  corporation  to  take  subscriptions  is  not  in 
general  enforceable.'  But  it  has  been  held  that  such  a  sub- 
scription may,  by  acceptance  and  ratification  on  the  part  of  the 
corporation,  be  validated,  and  the  subscriber  made  liable  as 
though  the  subscription  had  been  regularly  taken.* 

§  70.  Unissued  or  increased  capital  stocTc — Sight  to  sub- 
scribe therefor. —  Where  the  whole  capital  stock  or  a  part  of 
the  authorized  capital  stock  is  offered  for  subscription,  and  a 
part  only  of  the  amount  so  offered  is  subscribed  for,  the  re- 
mainder may  be  taken  by  any  person,  even  though  that  person 
is  a  director  in  the  company.  But  where  the  part  offered  for 
subscription  is  not  taken,  or  where  a  part  of  the  authorized 
capital  stock  is  offered  and  is  all  taken,  and  subsequently  it  is 
resolved  to  issue  more  of  the  authorized  capital,  or  where  the 
capital  stock  is  increased  under  the  statutes  and  the  increase  is 
about  to  be  issued,  then  a  different  rule  prevails.  Every  exist- 
ing stockholder  then  has  the  right  to  subscribe  at  par  for  such 
a  proportion  of  the  stock  to  be  issued  as  his  old  holdings  bear 
to  the  amount  of  stock  then  outstanding.'    Any  other  rule 

Mass.  187  (1829).    In  some  jurisdio-  ^  Adams  v.  Kennedy,  34  AtL  Eep. 

tions  it  is  held  that  by  such  a  sub-  659  (Pa.,  1896). 

scription  the  subscriber  makes  him-  ^  Essex  Tump.  Corp.  v.  Collins,  8 
self  personally  liable  as  a  subscriber.  Mass.  293  (1811) ;  Shurtz  v.  School- 
Union  Hotel  Co.  V.  Hersee,  79  N.  Y.  craft,  etc.  R.  R,  9  Mich.  269  (1861): 
454(1880);  State  u  Smith,  48  Vt.  366  Carlisle  v.  Saginaw,  etc.  R.  R.,  27 
(1876).  See  also  Troy,  etc.  R.  R.  v.  Mich.  315  (1873).  Contra,  Northeast- 
Warren,  18  Barb.  310  (1854);  Pugh  &  ern  R.  R.  v.  Rodrigues,  10  Rich.  L. 
Sharman's  Case,  L.  R.  13  Eq.  566  (S.  C.)  278  (1857). 
(1873);  McHoseu  Wheeler,  45  Pa.  St.  <  Walker  v.  Mobile,  etc.  R  R.,  34 
33;  Thompson  v.  Reno,  etc.  Bank,  19  Miss.  245  (1857);  Mobile,  etc.  R.  R.  v. 
Nev.  103,  171,  243,  291,  293  (1885);  Yandal,  5  Sneed  (Tenn.),  294  (1858); 
§  349,  infra.  Judah  v.  American,  etc.  Co.,  4  Ind. 

1  Evans  V.  Texas,  etc.  Co.,  4  Tex.  333  (1853). 

Civ.  App.  336  (1893).  5  See  §§  286,  615,  653,  infra. 
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would  enable  the  parties  in  control  to  Seize  the  new  stock,  in 
some  cases  for  gain  because  the  stock  is  worth  more  than  par, 
and  in  other  cases  so  as  to  acquire  increased  votes  at  a  coming 
election.  In  either  cas^  this  would  work  a  fraud  on  the  other 
stockholders.^  Where  the  directors  cause  treasury  stock  to  be 
sold  to  themselves  at  less  than  its  real  value  and  for  the  pur- 
pose of  carrying  an  election,  the  court  will  set  the  transfer 
aside  as  fraudulent.^ 


C.    AIT  ACTION   LIES   TO   COLLECT   SUBSCRIPTIONS. 

§  Yl.  A  subscription  for  shares  implies  a  promise  to  pay  for 
them,  and  this  promise  sustains  an  action  to  collect,  ivithout 
proof  of  any  particular  consideration.^ — This  rule  of  law  is 
sustained  by  the  great  weight  of  authority.  The  signing  of 
the  subscription  paper  is  an  implied  promise  to  pay  the  sub- 
scription.* 


1  See  §  286,  infra,  and  §  65,  supra. 
Where  de  facto  directors,  immedi- 
ately after  the  election,  order  an  issue 
<5f  a  large  amount  of  the  original  unis- 
sued capital  stock  of  the  company, 
and  most  of  it  is  taken  by  one  of  their 
number,  who  thereby  acquires  a  ma- 
jority of  the  stock  of  the  company,  and 
subsequently  the  election  is  declared 
illegal,  such  directors  may  be  en- 
joined from  voting  the  stock  so  issued, 
and,  if  they  have  sold  it,  may  be  en- 
joined from  voting  other  stock  equal 
in  amount  to  the  stock  so  sold  by 
them.  The  existing  stockholders  are 
entitled  to  subscribe  for  their  propor- 
tion of  the  unissued  original  capital 
stock.  Morris  v.  Stevens,  178  Pa.  St. 
563  (1897). 

Where,  long  after  the  company  has 
commenced  to  do  business,  it  has  dis- 
posed of  its  property  and  is  ready  to 
declare  a  five  hundred  per  cent  divi- 
dend, the  directors  issue  to  them- 
selves at  par  that  part  of  the  original 
■capital  stock  which  never  had  been 
issued,  it  is  a  fraud  on  the  remaining 
stockliolders.  Arkansas,  etc.  Soo.  v. 
Eichholtz,  45  Kan.  164  (1891). 


2HiUes  V.  Parrish,  14  N.  J.  Eq.  380 
(1863). 

3  Quoted  and  approved  in  Ventura, 
etc.  E'y  V.  Collins,  46  Pac.  Eep.  387 
(Cal.,  1896);  San  Joaquin,  etc.  Co.  v. 
Beecher,  101  Cal.  70(1894);  Succession 
of  Thomson,  46  La.  Ann.  1074  (1894), 
and  Puget  Sound,  etc.  R.  E.  v.  Ouel- 
lette,  7  Wash.  365  (1893).  See  also 
§  203,  infra;  Pittsburg,  etc.  Assoc,  v. 
Swan,  51  Pac.  Eep.  583  (Kan.,  1897). 

*  Upton  V.  Tribilcock,  91  U.  S.  45 
(1875) ;  Hawley  v.  Upton,  103  U.  S.  314 
(1880);  Webster  v.  Upton,  91  U.  S.  65 
(1875);  Wauion,  etc.  E.  E.  v.  Dwyer, 
49  Iowa,  121  (1878);  Nulton  v.  Clay- 
ton, 54  Iowa,  435  (1880);  MiUer  v. 
WUd  Cat,  etc.  Co.,  53  Ind.  51  (1875); 
Mitchell  V.  Beckman,  64  Cal.  117 
(1883);  Merrimac  Min.  Co.  v.  Levy,  54 
Pa.  St.  337  (1867);  Beene  v.  Cahawba, 
etc.  E.  R.,  3  Ala.  660  (1842);  Fry  v. 
Lexington,  etc.  E.  E.,  3  Mete.  (Ky.) 
314  (1859);  GiU  v.  Kentucky,  etc.  Co., 
7  Bush  (Ky.),  635  (1870);  Mount  Ster- 
ling, etc.  Co.  V.  Little,  14  Bush  (Ky.), 
429  (1879);  Chase  v.  East  Tenn.  E.  E., 
5  Lea  (Tenn.),  415  (1880).  Even  though 
the  corporation  has  the   power  to 
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There  have  been  various  opinions  of  the  courts  as  to  the  con- 
sideration supporting  this  implied  promise  which  sustains  an 
action  to  collect  the  subscription.  It  has  been  held  that  the 
right  to  membership  in  the  proposed  corporation,  and  the  prob- 


forfeit  the  shares  for  non-payment. 
Hughes  V.  Antietam  Mfg.  Co.,  34  Md. 
316  (1870);  Dexter,  etc.  Co.  v.  MiUerd, 
3  Mich.  91  (1854). 

As  to  enforceability  of  subscrip- 
tions, not  for  stock,  but  as  a  gift  to 
enterprises,  see  Eogers  v.  Galloway 
F.  CoUege,  44  S.  "W.  Rep.  454  (Axk., 
1898);  Smith  v.  Burton,  59  Vt.  408 
(1887);  McCabe  v.  O'Connor,  69  Iowa, 
134  (1886);  Broadbent  v.  Johnson,  2 
Idaho,  300  (1887),  where  subscription 
was  to  a  railroad;  Gans  v.  Eeimen- 
snyder,  3  AtL  Eep.  (Pa.)  435,  note; 
Grand  Lodge  v.  Farnham,  70  CaL  158 
(1886);  Roberts  v.  Cobb,  103  N.  Y.  600 
(1886);  Utioa,  etc.  R.  R.  v.  Brincker- 
hoff,  31  Wend.  139  (1839);  Watkins 
V.  Evans,  63  Mass.  537  (1853).  See  also 
Davis  V.  Smith  Am.  Organ  Co.,  117 
Mass.  456  (1875) ;  Presbyterian  Chuich 
V.  Cooper,  113  K  T.  517  (1889);  Cot- 
tage, etc.  Church  v.  Kendall,  131 
Mass.  539  (1877);  Livingston  v.  Rog- 
ers, 1  Caines'  T.  R.  583  (1804);  Hamil- 
ton CoUege  V.  Stewart,  1  N.  Y.  581 
(1848);  Van  Rensselaer  v.  Aiken,  14 
N.  Y.  136  (1870);  Presbyterian  Soc. 
V.  Beach,  74  N.  Y.  73  (1878);  Hutchins 
V.  Smith,  46  Barb.  335  (1865);  Amherst 
Academy  v.  Cowls,  38  Mass.  437  (1838). 

A  subscriber  or  donator  of  money 
to  a  factory  cannot  prevent  its  mov- 
ing away  if  it  is  a  losing  enterprise. 
Ayres  v.  Dutton,  87  Mich.  538  (1891). 

A  subscription  to  a  church  may  be 
enforced  by  the  bishop  in  whose 
name  the  title  is  taken,  he  being  one 
of  those  to  whom  it  is  payable.  Egan 
V.  Bonacum,  38  Neb.  577  (1894).  A 
subscription  for  stock  may  be  changed 
to  a  donation.  Lake  Manawa  R'y  v. 
Squire,  89  Iowa,  576  (1804). 

Difficulty  was  experienced  in  the 
form  of  contract  for  subscriptions  for 
a  proposed  World's  Fair  corj)oration 


in  1889.    The  form  adopted  was  as 
follows: 

'*Tlie  undersigned,  in  consideration  of  the 
advantages  whioli  will  result  to  us  respect- 
ively from  concert  of  action,  and  of  other 
good  causes  and  considerations,  and  the  ef- 
forts to  be  made  by  Samuel  D.  Babcock  [giv- 
ing names],  to  procure  the  subscriptions 
hereinafter  provided  for,  and  the  organiza- 
tion of  a  corporation  to  control  and  manage 
such  exposition,  do  agree,  each  for  himself, 
to  pay  to  the  said  Samuel  D.  Babcock  and 
his  associates  hereinabove  named,  or  at  their 
request,  to  said  corporation,  the  respective 
amounts  set  opposite  our  names  upon  the 
following  terms  and  conditions,  to  wit: 

"Such  subscription  shall  not  be  binding 
until  such  corporation  shall  be  organized. 

"No  subscription  shall  be  binding  until 
the  said  Samuel  B.  Babcock  and  his  asso- 
ciates above  named  shall  have  succeeded  in 
obtaining  subscriptions  hereto  to  the  amount 
of  at  least  $5,000,000. 

"  Such  subscription  shall  be  a  preliminary 
or  guarantee  fund  to  be  paid  in  instalments 
of  not  more  than  one-fourth  of  their  respect- 
ive amounts  at  any  one  time,  upon  calls  for 
the  same,  made  at  intervals'of  not  less  than 
three  months  by  the  said  Samuel  D.  Babcock 
and  his  associates,  or,  if  they  shall  so  deter- 
mine, by  the  said  corporation;  and  when  such 
subscriptions  shall  be  fully  paid,  certificates 
shall  be  issued  entitling  each  subscriber  to 
share  ratably  with  all  other  subscribers  to 
the  capital  stock  of  such  corporation  in  all 
assets  and  funds  that  remain  after  the  con- 
clusion of  the  exposition,  the  closing  of  all 
its  accounts,  the  payment  of  all  its  liabilities 
of  every  nature,  and  the  liquidation  of  all  its 
expenses. 

"In  no  event  shall  the  subscribers  to  this 
fund  be  liable  for  any  debts  or  obligations 
growing  out  of  this  subscription  or  of  said 
exposition,  except  to  the  extent  of  their  sev- 
eral subscriptions,  and  the  certificates  to  be 
issued  shall  be  in  such  form  as  to  avoid  any 
claim  for  personal  liability. 

"  The  money  paid  by  said  subscribers  shall 
be  expended  by  said  corporation  only  for  the 
purposes  of  said  exposition. 

"Calls  for  payment  of  subscriptions  shall 
be  on  not  less  than  ten  days'  notice  to  be 
sent  by  mail  to  the  address  given  opposite  the 
name  of  each  subscriber,  any  other  notice 
being  hereby  expressly  waived. 

"Samuel  D.  Babcock  and  his  associates 
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able  advantages  to  be  derived  from  membership  in  the  com- 
pany, constitute  the  consideration.' 

It  has  been  held,  also,  that  the  stock  to  be  received  and  the 
probable  dividends  thereon  constitute  the  consideration.^ 

And,  again,  it  has  been  held  that  a  consideration  is  conclu- 
sively implied  from  the  fact  of  subscription  itself;  that  it  is  im- 
plied bylaw;  and  that  the  law  thereby  creates  a  duty  and 
liability  to  pay  for  the  stock.' 

The  particular  motive  of  a  subscriber  inducing  him  to  sub- 
scribe is  immaterial.   The  consideration  which  exists  in  law  can- 


hereinabove  named  haTing  been  thus  con- 
tracted with  by  the  subscribers  because  of 
their  having  been  selected  as  a  finance  com- 
mittee aforesaid  in  aid  of  the  aforesaid  ex- 
position, it  is  hereby  further  agreed  that  all 
stipulations  in  the  agreement  made  depend- 
ent upon  the  action  of  said  Babcock  and  his 
associates  shall  be  considered  as  fully  met 
by  the  action  of  the  majority  of  them;  and 
in  case  of  vacancy  by  death,  resignation,  or 
otherwise,  such  vacancy  may  be  filled  by 
their  survivors."    See  44  N.  Y.  136. 

1  Lake  Ontario,  etc.  E.  R.  v.  Mason, 
16  N.  Y.  451  (1857);  Osborn  v.  Crosby, 
63  N.  H.  583  (1885);  Bullock  v.  Fal- 
mouth, eto.  Ca,  85  Ky.  184  (1887). 
"  It  is  well  settled,"  said  Hand,  J.,  in 
Fort  Edward,  etc.  Co.  v.  Payne,  17 
Barb.  567  (1854),  "that  a  subscription 
to  the  capital  stock  of  any  company, 
from  the  membership  of  which  a 
shareholder  may  derive  pecuniary 
advantage,  gives  to  the  .subscriber 
such  an  interest  as  will  support  a 
promise  to  pay  for  the  shares.  Such 
an  enterprise  is  a  combination  of 
means  for  mutual  profit,  and  is  in  no 
sense  a  gift  or  promise  without  con- 
sideratioDL"  In  another  case  it  is 
said  that  "the  advantages  to  be  de- 
rived from  being  a  member  of  such 
a  company,  and  of  the  consequent 
right  to  participate  in  the  pecuniary 
dividends,  is  a  positive  benefit;  and 
where  the  agreement  secures  that 
advantage  to  the  subscriber,  on  the 
organization  of  the  company,  the  ob- 
jection of  a  want  of  consideration 
cannot  be  made  with  success. "   Ham- 


ilton, etc.  Co.  V.  Eice,  7  Barb.  157 
(1849),  adopted  by  Brown,  J.,  in  Lake 
Ontario,  etc.  E.  E.  v.  Mason^  16  N.  Y. 
451,  463  (1857). 

2  Schenectady,  etc.  Co.  v.  Thatcher, 
11  N.  Y.  103, 107  (1854);  Bish  v.  Brad- 
ford, 17  Ind.490  (1861);  New  Albany, 
etc.  E.  E.  V.  Fields,  10  Ind.  187  (1858);. 
Fry  V.  Lexington,  etc.  E.  R,  3  Meto. 
(Ky.)  314  (1859);  Selma,  etc.  E.  E.  v. 
Tipton,  5  Ala.  787  (1843);  Danbury, 
etc.  E.  E.  V.  Wilson,  33  Conn.  435- 
(1853);  East  Teimessee,  etc.  E.  E.  v. 
Gammon,  5  Sneed  (Tenn.),  567  (1858). 
And  again,  that  the  prior  proceedings 
and  acts  of  the  parties  are  a  legal 
basis  for  the  promise  to  pay ;  also,  that 
the  partial  execution  of  the  purpose 
designed  by  the  charter  is  a  sufficient 
consideration.  Kennebec,  etc.  E.  E. 
V.  Pahner,  34  Me.  366  (1852);  Amherst 
Academy  v.  Cowls,  33  Mass.  437  (1838); 
Ohio,  etc.  College  v.  Higgins,  16  Ohio 
St.  30  (1864).  Cf.  McCully  v.  Pitts- 
burgh, etc.  R  R,  33  Pa,  St.  35  (1858). 
In  Minnesota  the  implied  promise  to 
issue  the  stock  is  declared  to  be  the 
consideration  for  the  promise  to  pay 
for  it.  St.  Paul,  etc.  E.  E.  v.  Eobbins, 
33  Minn.  439(1877).  And  m  Kentucky 
it  is  held  that  the  promise  by  each  of 
the  subscribers  is  a  sufficient  consid- 
eration for  the  promises  of  the  others. 
Twin  Creek,  etc.  Co.  v.  Lancaster,  79 
Ky.  553  (1881). 

8  East  Tennessee,  etc.  E.  E.  v.  Gam- 
mon, 5  Sneed  (Tenn.),  567  (1858). 
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not  be  allowed  to  be  governed  by  tbe  ideas  of  the  subscriber.^ 
•  The  assignee  of  a  subscription  may  enforce  it.^  The  remedy 
of  a  corporation  to  collect  subscriptions  is  not  in  equity,  even 
though  the  defense  will  be  that  the  board  of  directors  released 
the  subscription  and  the  company  claims  that  such  release  was 
fraudulent.' 

§  72.  Such  is  tlie  rule  for  siibscriptions  before  incorporation 
as  well  as  those  after  —  Acceptance  of  the  subscription  —  With- 
drawal.—  Such,  undoubtedly,  is  the  rule  sustained  by  the  great 
weight  of  authority.''    It  has  been  held,  also,  that  the  corpora- 

1  Illinois  River  R.  R.  v.  Zimmer,  20  v.  Duncan,  28  Mich.  130  (1873);  Essex 
m.  654  (1858) ;  Miller  v.  Wild  Cat,  etc.  Bridge  Co.  v.  Tuttle,  3  Vt.  393  (1830) ; 
Co.,  53  Ind.  51, 64  (1875) ;  Andover,  etc.  Kirksey  v.  Florida,  etc.  Co.,  7  Fla.  33 
Corp.  V.  Gould,  6  Mass.  39,  44  (1809);  (1857);  Beene  v.  Cahawba,  etc.  R.  R., 
Parker  v.  Northern  Central,  etc.  R.  R.,  3  Ala.  660  (1843) ;  Selma.  etc.  R.  R.  v. 
83  Mich.  33  (1875).  Tipton,  5  Ala.  787  (1843);  Hartford, 

2  See  §  111,  infra.  etc.  R.  R.  v.  Kennedy,  13  Conn.  499 
sSigua  Iron  Co.  u  Clark,  77  Fed.    (1838);  Thigpen  v.  Mississippi  Cent. 

Eep.  496  (1896).  R.  R.,  83  Miss.  847  (1856);  GiU  v.  Ken- 
*  Richelieu  Hotel  Co.  v.  Interna-  tucky,  etc.  Co.,  7  Bush  (Ky.),  635 
tional,  etc.  Co.,  140  111.  348  (1893);  (1870);  Instone  v.  Fi-ankfort  Bridge 
San  Joaquin,  etc.  Co.  v.  Beecher,  101  Co.,  3  Bibb  (Ky.),  576  (1813);  Cucullu 
CaL  70  (1894);  Branch  v.  Augusta  v.  Union  Ins.  Co.,  3  Rob.  (La.)  573 
Glass  Works,  95  Ga.  573  (1895);  Au-  (1843);  Nulton  v.  Clayton,  54  Iowa, 
burn,  etc.  Assoc,  v.  Hill,  113  Cal.  383  435  '(1880);  Worcester  Tump.  Co.  v. 
(1896);NickumuBui-ckhardt,47Pac.  WiUard,  5  Mass.  80  (1809);  Twin 
Rep.  788  (Oreg.,  1897) ;  Succession  of  Creek,  etc.  Co.  v.  Lancaster,  79  Ky. 
Thomson,  46  La.  Ann.  1074  (1894);  553  (1881);  Minneapolis,  etc.  Co.  v. 
Westu  Crawford,  80  Cal.  19  (1889);  Davis,  40  Minn.  110  (1889).  a/.Thomp- 
Marysville,  etc.  Co.  v.  Johnson,  93  Cal.  son  v.  Page,  43  Mass.  565  (1840);  Ives 
638  (1892);  San  Joaquin,  etc.  Co.  v.  v.  Sterling,  47  Mass.  310  (1843);  Rob- 
West,  94  CaL  399  (1892) ;  McCormick  inson  v.  Edinboro  Academy,  3  Grant's 
•u.  Great  Bend,  etc.  Co.,  48  Kan.  614  Cas.  (Pa.)  107  (1861);  Edinboro' 
<1892);  Minneapolis,  etc.  Co.  v.  Cre-  Academy  v.  Robinson,  37  Pa.  St.  210 
vier,  39  Minn.  417  (1888);  Penobscot  (1860);  People's  Ferry  Co.  u  Baloh,  74 
R.  R.  V.  Dummer,  40  Me.  173  (1855);  Mass.  303  (1857),  Chater  v.  San  Fran- 
Athol,  etc.  Co.  V.  Carey,  116  Mass.  471  cisco,  etc.  Co.,  19  CaL  319  (1861);  Tar 
(1875) ;  Ashuelot,  etc.  Co.  v.  Hoit,  56  River  Nav.  Co.  v.  NeaL  3  Hawks 
N.  H.  548  (1876);  Cross  v.  Pinckney-  (N.  C.),530  (1835);  Klein  u  Alton,  etc. 
ville  MiU  Co.,  17  lU.  54  (1855);  Gris-  E.  R.,  13  IlL  514  (1851);  Banet  v. 
wold  V.  Peoria  University,  26  111.  41  Alton,  etc.  E.  R.,  13  lU.  504  (1851); 
(1861);  Stone  v.  Great  Western  Oil  Sanger  v.  Upton,  91  U.  S.  56  (1875); 
Co.,  41  IlL  85  (1866);  City  Hotel  v.  Kidwelly  Canal  Co.  v.  Raby,  3  Price, 
Dickinson,  73  Mass.  586  (1856) ;  Heas-  93  (1816) ;  Weiss  v.  Mauch  Chunk  Iron 
ton  V.  Cincinnati,  etc.  R.  R.,  16  Ind.  Co.,  58  Pa.  St.  295  (1868).  A  subscrip- 
375  (1861) ;  Miller  v.  Wild  Cat,  etc.  tion  to  a  corporation  to  be  organized 
Co.,  52  Ind.  51  (1875) ;  Peninsular  R.  R.  is  enfoi-ceable  by  the  corporation. 
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tion  may  bring  an  action  at  la^v  for  damages  against  a  sub- 
scriber to  a  preliminary  subscription  list  who  refuses  to  take 
and  pay  for  tbe  stock ; '  and  that  the  measure  of  damages  for 
such  a  breach  of  contract  to  subscribe  for  stock  is  the  difference 
between  the  par  and  market  value  of  the  stock  involved.^  It 
has  been  held  that  a  corporation  can  defeat  a  subscriber's  ac- 
tion for  stock  by  proving  that  it  never  accepted  his  subscrip- 
tion.' But  no  formal  acceptance  by  the  corporation  is  necessary 
in  order  to  enforce  a  subscription.*  The  right  of  a  subscriber 
to  withdraw  from  his  subscription  is  considered  elsewhere.* 


Auburn,  etc.  Assoc,  v.  Hill,  33  Pac. 
Eep.  587  (Cal,  1893).  The  corporation 
may  collect  a  subscription  to  its  stock 
obtained  prior  to  the  incorporation, 
the  subscriber  having  attended  meet- 
ings and  acquiesced  in  expenditures. 
International  Fair  Assoc,  v.  Walker, 
83  Mich.  386  (1890).  A  subscription 
before  incorporation  is  enforceable, 
■where  defendant  paid  for  one  or  more 
shares  after  incorporation.  Bell's  Ap- 
peal, 115  Pa.  St.  88  (1887).  Where  a 
subscriber  before  incorporation  is  of- 
fered the  stock  by  the  corporation  on 
■certain  conditions  -vsrhich  he  I'efuses, 
he  is  not  liable  as  a  stockholder. 
Medler  v.  Albuquerque,  etc.  Co.,  28 
Pac.  Eep.  551  (N.  M.,  1892).  A  sub- 
scription -with  an  express  promise  to 
pay  to  an  agent  specified  upon  the 
incorporation  of  the  company  is  col- 
lectible by  him.  West  v.  Crawford, 
80  Cal.  19  (1889). 

1  Quick  V.  Lemon,  105  IlL  578  (1883) ; 
Thrasher  v.  Pike  County  R  R,  25  111. 
S93  (1861);  Rhey  v.  Ebensburg,  etc. 
Co.,  27  Pa.  St.  261  (1856);  Mt.  Sterling, 
etc.  Co.  V.  Little,  14  Bush  (Ky.).  439 
<1879). 

2  Thrasher  v.  Pike  Co.,  etc.  R.  R,  35 
111  393  (1861).  In  Pennsylvania  a  stat- 
■ute  ■which  authorized  a  corporation 
to  transfer  a  subscription  from  one 
enterprise  to  another  has  been  held 
unconstitutional.  Pittsburgh,  etc. 
R  R  V.  Gazzam,  33  Pa.  St.  840  (1858). 


'A  subscriber  for  stock  is  not  a 
stockholder  imtil  the  company  ac- 
cepts the  subscription.  Badger  Paper 
Co.  V.  Rose,  95  Wis.  145  (1897);  Star- 
rett  V.  Rockland  F.  &  M.  Ins.  Co.,  65 
Me.  374  (1876). 

*  Strasburg  R  R.  v.  Echtemacht,  21 
Pa.  St.  230  (1853);  Miller  v.  Wild  Cat, 
etc.  Co.,  53  Ind.  51  (1875);  Thrasher  v. 
Pike  County  R  R,  25  IlL  393  (1861); 
Mount  Sterling,  etc.  Co.  v.  Little,  14 
Bush  (Ky.),  429  (1879) ;  Cahfornia,  etc. 
Co.  V.  Schafer,  57  CaL  396  (1881);  Char- 
lotte, etc.  R.  R  V.  Blakely,  3  Strobh. 
L.  (S.  C.)  245  (1848);  Pittsburgh,  etc. 
R  R  V.  Gazzam,  33  Pa.  St.  340  (1858); 
Wallingford  Mfg.  Co.  v.  Fox,  13  Vt. 
304  (1840);  Sto-we  v.  Flagg,  73  lU.  397 
(1874);  GofE  v.  Winchester  CoUege,  6 
Bush  (Ky.),  443  (1869);  Perkins  v. 
Union,  etc.  Co.,  94  Mass.  873  (1866); 
Dayton,  etc.  Co.  v.  Coy,  13  Ohio  St. 
84  (1861).  See  also  various  cases  in 
the  first  part  of  this  chapter,  and 
Bro'wnlee  v.  Ohio,  etc.  R.  R.,  18  Ind. 
68  (1863);  Kehier  v.  Baxter,  L.  R.  3 
C.  P.  174  (1866).  A  person  is  not  a 
stockholder  ■where  he  offers  to  sell 
land  for  stock,  and  the  corporation 
accepts  the  offer,  but  does  not  notify 
him.  Cozart  v.  Hei-ndon,  114  N.  O. 
252  (1894).  As  to  the  defense  that  the 
enterprise  'was  abandoned,  see  §  189, 
infra. 

5  See  §  169,  infra. 
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§  73.  The  New  Yoric  rule. —  New  York  presents  decisions 
on  various  sides  of  this  subject.  In  that  state  the  rule  is  rigidly 
applied  that  liability  is  enforced  only  when  a  contract  to  pay 
is  proved.  This  contract  may  be  express  or  implied.  New 
York,  however,  is  not  inclined  to  imply  the  contract.  Thus,  a 
purchaser  of  bonds  from  the  company  who  takes  a  bonus  of 
stock  without  paying  for  it  is  hot  under  any  implied  contract 
to  pay  for  it.^  A  person  who  receives  stock  from  the  corpora- 
tion at  less  than  par,  without  any  written  agreement  whatso- 
ever in  regard  thereto,  is  not  liable  at  common  law  for  any 
further  sums.  "  The  liability  is  everywhere  made  to  depend 
upon  contract."  ^  A  person  to  whom  stock  is  transferred  with- 
out his  knowledge  is  not  liable  thereon.'  An  agreement  of 
various  persons  with  each  other  to  subscribe  for  stock  cannot 
be  enforced  by  the  corporation.*  And  where  the  statute  pre- 
scribes the  method  of  subscription,  a  subscription  made  in  an- 
other way  cannot  be  enforced.* 


1  Even  though  a  corporation  in 
selling  its  mortgage  bonds  makes  a 
gift  to  the  purchaser  of  a  bonus  of 
stock  which  has  not  been  paid  up, 
yet  neither  the  corporation  nor  a 
judgment  creditor  of  the  corpora- 
tion can  claim  subsequently  tliat  a 
parson  receiving  such  stock  is  liable 
thereon.  There  is  no  contract  im- 
posing any  such  liability.  Christen- 
sen  V.  Eno,  106  N.  Y.  97  (1887).  Com- 
pare §  43,  supra. 

2  Seymour  v.  Sturgess,  36  N.  Y.  134 
(1863). 

3  A  stockholder's  liability  on  stock 
rests  solely  upon  a  promise  to  pay, 
express  or  implied.  If  no  express 
promise  is  claimed,  and  it  appears 
that  the  party  never  accepted  the 
position  of  stockholder,  but  that  it 
was  put  upon  him  without  authority 
and  against  his  will,  and  that  upon 
learning  of  it  he  repudiated  it,  he 
cannot  be  held  liable.  So  held  where 
stock  was  transferred  to  a  party. 
Glenn  u  Garth,  133  N.  Y.  18  (1893). 
A  promise,  express  or  implied,  must 
be  proved  in  order  to  enforce  a  sub- 


scription. Rochester,  etc.  Co.  v.  Roe, 
7  N.  Y.  App.  Div.  366  (1896). 

^A  person  sighed  the  following 
agreement:  "We,  the  undersigned, 
citizens  of  Unionville  and  vicinity, 
pledge  ourselves  to  subscribe  for  and 
take  stock  in  and  for  the  construc- 
tion of  the  Lake  Ontario  Shore  Rail- 
road to  the  amount  set  opposite  our 
names  respectively,  on  condition  said 
road  be  located  and  built  through  or 
north  of  the  village  of  Unionville  in 
Parma.''  It  seems  that  the  railroad 
company  was  in  existence  at  the 
time  of  the  subscription.  The  com- 
pany became  insolvent  and  its  prop- 
erty was  sold  and  the  purchaser 
built  the  road.  The  court  held  that 
the  insolvent  company  could  not  en- 
force the  above  subscription,  inas- 
much as  it  was  not  a  party  to  it,  and 
that  as  to  the  company  the  contract 
was  withoTit  consideration  and  there 
was  no  proof  that  the  contract  was 
for  its  benefit.  Lake  Ontario  Shore 
R.  R  V.  Curtiss,  80  N.  Y.  319  (1880). 

5  Where  the  statute  prescribes  that 
the  subscribers  for  stock  shall  sub- 
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On  the  other  hand,  a  direct  subscription  to  "  take  "  stock  may 
be  enforced  by  the  corporation,  even  though  such  subscription 
was  made  prior  to  the  incorporation.^    A  subscription  made  to 


scribe  tlie  articles  of  incorporation, 
a  person  who,  prior  to  incorporation, 
subscribes  for  stock  and  agrees  to 
pay  for  it,  but  does  not  sign  the  arti- 
cles of  incorporation,  cannot  be  held 
liable  by  the  corporation  on  his  sub- 
scription. Poughkeepsie,  etc.  Co.  v. 
Grifan,  34  N.  Y.  150  (1861);  Troy,  etc. 
E.  E.  V.  Tibbits,  18  Barb.  397  (1854). 

A  person  who  signs  the  certificate 
of  organization,  acts  as  director,  in- 
dorses other  certificates  of  stock,  and 
declares  himself  to  be  a  stockholder, 
may  or  may  not  be  liable  as  a  stock- 
holder. Where,  in  addition  thereto, 
he  signed  an  agreement  with  other 
corporators  to  take  and  pay  for  cer- 
tain stock,  he  is  liable  as  a  stock- 
holder, even  though  a  subscription 
by  itself  would  not  constitute  a  con- 
tract with  the  company.  Powers  v. 
Knapp,  71  Hun,  371  (1893). 

1  Where  a  person,  with  others,  prior 
to  incorporation,  signs  his  name  in  a 
memorandum  book  containing  an 
agreement  that,  "  in  consideration  of 
and  for  the  purpose  of  becoming 
stockholders  in  "  the  B.  &  J.  R.  E.  Co., 
they  "  do  hereby  subscribe  and  take 
the  number  of  shares  ...  of  the 
capital  stock  of  said  company  set  op- 
posite [their]  respective  names,"  and 
they  agree  to  pay  therefor  "as  re- 
quired by  said  company,"  and  where 
such  person  after  incorporation  pays 
two  calls  on  the  stock,  he  is  liable  for 
the  remainder.  Buffalo,  etc.  E.  E.  v. 
Gifford,  87  N.  Y.  394  (1882). 

■\^^ere  a  person  prior  to  the  incor- 
poration of  a  company  signs  a  paper 
as  follows:  "We,  the  subscribers, 
agree  to  take  the  number  of  shares 
by  us  subscribed,"  etc.,  and  after  his 
name  writes  the  words  "twenty 
shares,"  the  corporation,  after  organ- 
ization, may  enforce  the  subscription. 


Buffalo,  etc.  E.  E.  v.  Dudley,  14N.  Y. 
336  (1856). 

Where  there  is  subscribed  to  the 
articles  of  incorporation  a  subscrip- 
tion contract  by  which  subscribers 
agree  to  take  the  number  of  shares 
set  opposite  their  respective  names, 
and  the  corporation  is  subsequently 
organized  and  becomes  insolvent,  a 
subscriber  to  such  subscription  con- 
tract is  liable  on  such  subscription 
for  the  number  of  shares  specified. 
Sagory  v.  Dubois,  3  feandf.  Ch.  466 
(1846). 

Where  a  statute  requires  that  sub- 
scribers to  the  articles  of  incorpora- 
tion shall  sign  for  the  number  of 
shares  they  take  in  the  company,  a 
person  who  so  signs  cannot,  prior  to 
the  filing  of  the  articles,  withdraw. 
The  corporation  after  it  is  organized 
may  enforce  his  subscription.  Lake 
Ontario,  etc.  E.  E.  v.  Mason,  16  N.  Y. 
451  (1857). 

A  person  who,  prior  to  incorpora- 
tion, signs  at  the  foot  of  the  articles 
of  incorporation  a  writing  by  wMoh 
he  agrees  to  pay  to  the  directors  the 
sums  which  he  might  from  time  to 
time  be  required  to  pay  on  his  sub- 
scription is  liable  to  the  corporation 
after  it  is  organized.  Stanton  v.  Wil- 
son, 3  HiU,  153  (1841). 

"It  has  been  repeatedly  decided 
that  a  subscription  made  before  a 
corporation  was  in  esse,  with  a  view 
to  a  future  incorporation,  was  bind- 
ing, and  that  corporation,  subse- 
quently organized,  could  sustain  an 
action  upon  it."  Eeformed,  etc. 
Church  V.  Brown,  17  How.  Pr.  287 
(1859). 

Where  a  person  signed  an  instru- 
ment stating  that,  for  value  received, 
he  promised  to  pay  two  individuals 
named  a  specified  sum,  for  the  piu- 
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the  corporation  itself  after  incorporation  is  of  course  enforceable 
by  it.i 

§  74.  In  Nmv  England  a  subscription  for  stocli  cannot  "be 
enforced,  unless  the  stibscriber  expressly  promised  to  pay,  or  the 
charter  expressly  obligated  him  to  do  so. —  Such  is  the  rule  in 
New  England.  It  grew  out  of  the  peculiar  charters  of  the  early- 
turnpike  companies,  which  had  shares  of  stock  not  limited  in 
amount,  but  mdefinite,  so  that,  as  a  result,  if  a  subscriber  were 
liable  at  all,  he  was  liable  for  the  whole  capital  stock,  except 
so  far  as  it  had  already  been  paid  in  by  himself  and  others. 
Consequently,  inasmuch  as  these  charters  gave  to  the  corpora- 
tion the  right  to  forfeit  stock  for  non-payment  of  subscriptions, 
the  courts  held  that  an  action  to  collect  did  not  lie,  and  that 
the  remedy  by  forfeiture  was  the  only  remedy  of  the  corpora- 
tion.'^ This  rule  has  become  firmly  established  in  the  ISTew 
England  states,  and  still  prevails  in  its  application  to  all  classes 


pose  of  biiilding  a  plank  road  between 
two  points  named,  and  authorized 
them  to  transfer  such  subscription  to 
a  corporation  thereafter  to  be  formed 
for  that  purpose;  and  a  corporation 
was  afterwards  organized  to  con- 
struct the  road  and  the  subscription 
transferred  to  it,  in  an  action  by  the 
corporation  to  recover  the  amount, 
held,  that  the  defendant  was  liable. 
Eastern  Plank  Eoad  Co.  v.  Vaughan, 
14  N.  Y.  546  (1856). 

Where  a  person,  prior  to  incorpora^ 
tion,  signs  a  subscription  contract 
which  should  have  been  attached  to 
the  incorporation  papers  but  was  not, 
but  afterwards,  the  corporation  hav- 
ing been  organized  in  good  faith  but 
not  in  compliance  with  the  statute, 
he  transfers  a  mortgage  in  payment 
of  his  subscription,  and  still  later  the 
incorporation  is  made  legal  by  new 
papers,  and  he  does  not  sign,  yet  if  he 
paid  the  Interest  on  the  mortgage 
after  all  this  he  is  liable  on  the  sub- 
scription. Valk  V.  Crandall,  1  Sandf. 
Ch.  179  (1843). 

1  The  written  agreement  of  a  sub- 
scriber "  to  take  the  shares  by  him 
subscribed"  is  sufficient  to  sustain 


an  action  against  him  by  the  judg- 
naent  creditor  of  the  corporation. 
Spear  v.  Crawford,  14  Wend.  20 
(1835);  Cole  v.  Eyan,  53  Barb.  168 
(1868). 

A  person  subscribing  to  the  capital 
stock  of  a  bank  incorporated  in  New 
Jersey  must  pay  the  subscription  to 
the  bank,  even  though  the  subscrip- 
tion did  not  contain  an  express  prom- 
ise to  pay.  Dayton  v.  Borst,  81  N.  Y. 
434  (1865). 

A  person  who,  after  the  incorpora- 
tion of  the  company,  subscribes  for 
its  stock  in  writing,  and  in  such  writ- 
ing agrees  to  pay  for  the  same,  may 
be  held  liable  thereon  by  the  cor- 
poration. Dutchess  Cotton  Mfy.  v. 
Davis,  14  Johns.  238  (1817);  Highland 
Turnpike  v.  M'Kean,  11  Johns.  98 
(1814);  Goshen,  etc.  Road  v.  Hurtin,  9 
Johns.  318  (1812);  Fort  Edward,  etc. 
Co.  V.  Payne,  17  Barb.  567  (1854); 
Northern  R.  E.  v.  MiUer,  10  Barb.  360 
(1851). 

2  Worcester,  etc.  Tump.  Co.  v.  Wil- 
lard,  5  Mass.  80  (1809);  Andover,  etc. 
Turnp.  Corp.  v.  Gould,  6  Mass.  39 
(1809);  New  Bedford,  etc.  Turnp. 
Corp.  V.  Adams,  8  Mass.  138  (1811); 
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ot  oorporatioTis.^  A  subscriber  who  merely  agrees  to  "  take  " 
a  ceitain  amount  of  stock  is  not  liable  on  his  subscription,  at 
least  not  until  a  sale  of  the  stock  has  been  had  under  the  stat- 
utory power  to  sell.^  But  suit  lies  if  there  is  an  express  prom- 
ise to  pay.' 

The  supreme  court  of  Vermont  in  a  recent  decision  has  re- 
fused to  follow  the  rule  laid  down  in  Massachusetts,  Maine  and 
jSTew  Hampshire,  and  holds  that  where  a  party  subscribes  for 
stock  he  may  be  sued  on  the  subscription,  even  though  he  did 
not  expressly  promise  to  pay.* 

§  75.  Professor  Collin'' s  rules  on  this  siibject. —  Professor 
CoUin,  of  the  Cornell  Law  School,  states  the  law  on  this  sub- 
ject as  follows : 

"  The  following  propositions  are  given  as  the  substantially 
harmonious  net  result  of  much  confusion  in  cases  and  text- 
books. Rambling  remarks  may  be  found  contrary  to  each 
proposition,  but  very  few  reported  cases  have  been  decided 

Essex  Turnpl  Corp.  v.  CoUins,  8  Mass.  lent  to  an  express  promise  to  pay  for 

293    (1811);    Franklin    Glass    Co.  v.  them.    Buckfield,  etc.  E.  E.  w  Irish, 

White,  14  Mass.  286  (1817).  39  Me.  44  (1854);  Penobscot,  etc.  R,  E. 

1  Kennebec,  etc.  R  R.  v.  KendaU,  v.  Bartlett,  78  Mass.  244  (1858);  Pitts- 

31  Me.  470  (1850);  Belfast,  etc.  R'y  u  burgh,  etc.  E.  R  v.  Gazzam,  32  Pa. 

Moore,  60  Me.  561(1871);  NewHamp-  St.  340  (1858).     It  is  to  be  noticed 

shire  Cent.  R.  R.  v.  Johnson,  30  N.  H.  that  this  rule  was  established  before 

390  (1855);  "White  Mountains  E.  E.  v.  the  announcement  of  the  principle 

Eastman,  34  N.  H.  124  (1856);  Essex,  of  American  law,  that  the  capital 

etc.  Co.  V.  Tuttle,  3  Vt.  393  (1830);  stock  of  a  corporation  is  a  trust  fund 

Connecticut,  etc.  E.  R.  v.  Bailey,  24  for  the  benefit  Of  its  creditors. 

Vt.  465  (1852);  Atlantic  Cotton  Mills  When  "neither  the  general  laws 

V.  Abbott,  63  Mass.  423  (1852);  Kar  nor  the  act  by  which  the  plaintiffs 

tama,  etc.  Co.  v.  Jemegan,  136  Mass.  were  incorporated,  nor  any  by-laws  of 

155  (1879);  Boston,  etc.  R.  E.  v.  Wei-  the  company,  created  any  forfeiture 

liagton,  113  Mass.  79  (1873) ;  Buckfield,  of  the  shares  for  the  non-payment  of 

etc.  E.  E.  V.  Irish,  39  Me.  44  (1854) ;  the  assessments,  .  .  .  the  legal  effect 

Russell  V.  Bristol,  49  Conn.  351  (1881).  of  his  (defendant's)  subscribing  for 

Of.  Odd  Fellows  HaU  Co.  v.  Glazier,  the  stock  is  to  render  him  liable  in 

5  Harr.  (Del)  173  (1849);   Stokes  v.  assmnpsit,  even  where  there  is  no 

Lebanon,  etc.  Co.,  6  Humph.  (Tenn.)  express  promise  to  pay."    Essex,  etc. 

241  (1845);  City  Hotel  v.  Dickinson,  Co.  v.  Tuttle,  2  Vt.  393  (1880). 

73  Mass.  586  (1856);  Belfast,  etc.  R.  R.  2  Rockingham,  etc.  Co.  v.  Burlin- 

V.  CottreU,  66  Me.  185  (1876);  Katama  game,  31  Atl.  Rep.  33  (N.  H.,  1893). 

Land  Co.  v.  HoUey,  139    Mass.   540  SNorthwood,  etc.   Co.  v.  Pray,  33 

(1880);  Mechanics',  etc.  Co.  v.  Hall,  Atl.  Rep.  770  (N.  H.,  1893). 

131  Mass.  273  (1876).    In  Maine,  an  *  Windsor  Elec.  Light  Co.  v.  Tandy, 

agreBinent  to  "  take  and  fill "  a  num-  66  Vt.  248  (1894). 
bar  of  shares  has  been  held  equiva- 
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contrary  to  any  one,  of  these  propositions  upon  the  facts  coming 
within  it,  and  I  believe  every  proposition  can  be  sustained  in 
any  state  or  federal  court: 

"(a)  A  preliminary  agreement  to  form  a  corporation  and 
take  stock  therein  is  not  a  contract  by  the  subscribers  with 
each  other,  and  cannot  be  enforced  by  one  or  more  against  any 
other,  but  only  by  the  corporation. 

"  (b)  Such  an  agreement,  not  made  as  a  step  authorized  by 
statute  in  the  process  of  forming  the  corporation,  is  a  mere 
offer  to  the  corporation  not  yet  in  existence,  and  is  revocable 
by  any  subscriber  until  the  birth  of  the  corporation,  which 
operates  as  an  acceptance  of  the  ofiPer,  and  thereafter  the  sub- 
scription, if  not  previously  revoked,  is  irrevocable  and  may  be 
enforced  by  the  corporation. 

"  (c)  Such  an  agreement,  made  as  a  step  authorized  by  stat- 
ute in  the  process  of  forming  the  corporation,  is  made  vaKd  by 
the  statute,  and  is  binding  upon  each  subscriber  from  the  time 
of  signing,  and  is  irrevocable  thereafter,  but  can  be  enforced 
only  by  the  corporation. 

"  (d)  An  agreement  to  pay  money  to  trustees,  to  be  by  them 
paid  to  a  corporation  thereafter  to  be  created,  the  trustees  to 
return  to  the  subscribers  stock  in  the  corporation  accordingly, 
is  a  valid  contract  between  the  subscribers  and  the  trustees. 

"(e)  The  distinction  made  between  a  present  subscription 
and  an  agreement  to  subscribe  to  the  stock  of  a  corporation 
thereafter  to  be  created  is  unsound  in  principle,  and  disappears 
as  mere  dicta  upon  a  thorough  sifting  of  the  cases. 

"(f)  The  damages  recoverable  by  the  corporation  upon  a 
subscription  is  the  amount  of  the  subscription;  and  aU  discus- 
sion of  any  other  measure  of  damages,  such  as  difference  be- 
tween par  and  market  value  of  stock  subscribed,  arises  from  a 
misconception  of  the  situation,  and  disappears  from  the  net  re- 
sult of  the  authorities." 

§  76.  SlocMiolders'  agreements  to  guarantee  company  debts 
and  stocliliolders'  contracts  for  the  benefit  of  the  corporation. — 
An  agreement  of  stockholders  to  be  responsible  for  future  debts 
of  the  corporation  can  be  enforced,  but  the  corporation  and  all 
the  parties  are  to  be  made  parties  defendant.^ 

1  Farmers'  Nat.  Bank  v.  Hannon,  14  is  one  of  tlie  parties  to  the  agreement 
Fed.  Rep.  593  (1883).    If  the  plaintiff .  his  remedy  is  in  equity.    Farmers' 
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A  stocMiolder's  agreement  to  pay  a  corporate  debt  is  not 
void  under  the  statute  of  frauds,  even  though  it  is  oral.' 

"Where  the  solvent  stockholders  agree  that  they  will  severally 
contribute  to  raise  a  fund  to  pay  the  corporate  liabilities,  the 


Nat.  Bank  v.  Haanan,  4  Fed.  Eep. 
«13  (1880). 

An  agreement  of  stocMiolders  to 
indemnify,  protect,  and  save  harm- 
less in  proportion  to  their  stock  other 
stockholders  who  sign  corporate 
notes,  construed,  and  the  remedy  ex- 
plained. Taylor  v.  Coon,  79  Wis.  76 
<1891);  Taylor  v.  North,  79  Wis.  86 
<1891). 

Stockholders  who  sign  corporate 
notes  are  co-sureties  and  not  guar- 
antors. Southerland  v.  Fremont,  107 
N.  C.  565  (1890). 

An  agreement  of  stockholders  that 
if  a  creditor  of  the  corporation  wiU 
release  certain  security  they  will 
give  other  security  or  that  the  debt 
will  be  paid  is  a  contract  of  guaranty 
and  not  an  original  undertaking. 
Home  Nat.  Bank  v.  Waterman,  134 
111.  461  (1890). 

A  subscriptipn  agreement  prior  to 
incorporation,  in  which  the  parties 
state  the  number  of  shares  taken, 
and  in  which  they  agree  to  pay  the 
contractors,  who  are  parties  to  the 
contract,  a  specified  sum,  is  a  joint 
undertaking  on  the  subscribers'  part. 
The  contractors  may  hold  them  liar 
ble  as  partners,  the  agreement  not 
limiting  their  liability  to  the  number 
of  shares  taken  by  each.  An  imma- 
terial alteration  after  a  part  have 
signed  does  not  release  any  one.  The 
agreement  of  the  contractors  to  hold 
each  subscriber  liable  only  on  his 
subscription  if  he  would  pay  that 
is  without  consideration  and  void. 
Any  subscriber  could  expressly  limit 
his  liability  to  his  subscription. 
Davis  V.  Shafer,  50  Fed.  Eep.  764 
<1892).    See  Doud  v.  National  Park 


Bank,  54  Fed.  Eep.  846  (1893).  Of. 
Davis  V.  Barber,  51  Fed.  Eep.  148 
(1892);  Conrad  v.  La  Eue,  52  Mich.  83 
(1888). 

Where  the  stockholders  enter  into 
a  contract  by  which  they  give  a  cer- 
tain amount  of  their  stock  to  a  per- 
son who  agrees  to  do  certain  work 
for  the  corporation  in  consideration 
of  the  stock,  the  remedy  for  a  breach 
of  contract  on  his  part  is  an  action 
for  damages,  unless  by  the  con- 
tract the  stock  was  to  be  returned  in 
case  of  non-performance.  GrUlett  v. 
Bowen,  38  Fed.  Eep.  625  (1885).  See 
also  §  663,  infra.  If  the  action  is  to 
recover  back  the  stock,  the  corpora- 
tion is  a  proper  party  in  order  to  ob- 
tain a  transfer.  Johnson  v.  Kirby, 
65  CaL  483  (1884).  See  also,  in  gen- 
eral, Cates  V.  Sparkman,  73  Tex.  619 
(1889).  For  the  construction  of  a 
contract  by  wliich  the  owners  of  all 
the  stock  of  a  mining  company 
turned  it  over  in  pledge  to  parties 
who  would  furnish  the  money  to 
carry  on  the  mine,  see  Newton  v. 
Van  Dusen,  47  Minn.  437  (1801).  For 
the  construction  of  an  agreement 
whereby  a  stock  and  bond  holder  de- 
posits all  his  stock  and  bonds  as  secu- 
rity to  another  person  who  advances 
money  to  carry  on  the  business,  see 
Huston's  Appeal,  127  Pa.  St.  620  (1889). 
Where  a  stockholder,  owning  a  ma- 
jority of  the  stock,  transfers  it  to  a 
person  under  a  contract  by  the  lat- 
ter to  do  certaia  work  for  the  cor- 
poration, and  make  a  loan  to  the 
former,  and  retain  the  former  as 
president,  but  the  stockholder  en- 
deavors to  sell  out  to  another  party, 
his  biU  in  equity  to  set  aside  the 


1  Emerson  v.  Slater,  33  How.  38  (1859). 
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agreement  is  valid  and  enforceaUe,  and  each,  must  contribute 
in  the  proportion  that  the  number  of  shares  held  by  him  bears 
to  the  number  of  shares  held  by  all  those  who  entered  into  such 
agreement.!    But  a  corporate  creditor  cannot  enforce  a  per- 


transfer  as  obtained  by  fraud  will 
fail  Healey  v.  Loveridge,  73  Md.  320 
(1890).  Where,  for  the  purpose  of  for- 
warding a  corporate  enterprise,  one 
of  its  chief  promoters  contracts  to 
give  and  sell  to  a  third  person  cer- 
tain bonds,  etc.,  if  the  latter  will  do 
certain  acts,  the  former  cannot,  after 
part  performance  by  the  latter,  re- 
scind and  recover  back  the  bonds, 
etc.,  unless  he  recompenses  the  latter 
for  his  part  performance;  nor  can  he 
rescind  at  all  unless  he  can  recom- 
pense the  latter.  His  remedy  is  for 
-damages.  So  though  defendant  is 
charged  with  fraud  in  refusing  com- 
plete performance.  Snow  v.  Alley, 
144  Mass.  546  (1887). 

iStii-ling  Wrench  Co.  v.  Amstutz, 
50  Ohio  St.  484  (1893). 

A  contract  by  which  stockholders 
agreed  to  turn  in  proportionately  the 
notes  of  the  company  as  a  contribu- 
tion to  the  company  was  construed 
in  Traders'  Nat.  Bank  v.  Smith,  23  S. 
W.  Eep.  1056  (Tex.,  1893). 

A  corporation  may  enforce  an 
agreement  of  the  stockholders  to 
contribute  to  the  payment  of  the 
debts.  Lillard  v.  Decatur,  etc.  Co., 
36  S.  W.  Rep.  793  (Tex.,  1896). 

Where  the  solvency  of  a  bank  is 
questioned,  and  the  directors  give 
their  accommodation  notes  to  the 
bank  to  give  it  credit,  such  notes  are 
enforceable.  Dykman  v.  Keeney,  10 
N.  Y.  App.  Div.  610  (1896). 

In  Wisconsin,  etc.  Bank  v.  Wilkin, 
95  Wis.  Ill  (1896),  the  court  held  that 
a  guaranty  by  the  stockholders  of 
the  debts,  each  of  the  guarantors 
agreeing  to  pay  the  proportion  which 
his  stock  held  to  the  whole  capital 
stock,  rendered  each  stockholder  lia- 


ble for  aU  the  debts,  it  appearing 
that  some  of  the  signers  did  not  hold 
any  of  the  stock. 

A  bank  may  accept  a  deed  of  real 
estate  from  a  stockholder  and  di- 
rector to  make  good  an  impairment 
of  the  capital  stock,  it  being  agreed 
that  compensation  therefor  should 
be  paid  from  future  profits.  Brown 
V.  Bradford,  73  N.  W.  Rep.  648  (Iowa, 
1897). 

Where  certain  stockholders  agree 
to  pay  a  proportion  of  the  corporate 
debts  if  the  other  solvent  stockhold- 
ers sign,  a  partial  payment  by  the 
former  does  not  prevent  their  defend- 
ing against  the  agreement  on  the 
ground  that  other  solvent  stockhold- 
ers have  not  signed.  Brady  v.  Eliot, 
37  AtL  Eep.  343  (Pa.,  1,897). 

A  subscription  to  pay  pro  rata  the 
losses  of  a  specific  public  enterprise 
was  construed  in  Laramee  v.  Tanner, 
71  K  W.  Rep.  1038  (Minn.,  1897). 

As  to  accommodation  notes  given 
by  the  stockholders  to  the  corpora- 
tion and  the  withdrawal  of  one,  see 
Patterson  v.  Bank  of  B.  Columbia,  36 
Oreg.  509  (1895). 

A  corporation  cannot  enforce  a 
promise  made  by  a  stockholder  to  a 
purchaser  of  his  stock  that  he,  the 
vendor,  would  pay  the  corporate 
debts.  German  St.  Bank  v.  North- 
western, etc.  Co.,  74  N.  W.  Eep.  685 
(Iowa,  1898). 

An  agreement  of  one  stockholder 
to  pay  interest  on  the  money  in- 
vested by  the  others  is  binding.  The 
contract  may  be  equivalent  to  a  pur- 
chase-money mortgage  and  may  en- 
title the  holders  to  a  foreclosure. 
Near  v.  Donnelly,  80  Mich.  130  (1890). 
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son's  agreement  to  pay  the  corporate  debts  and  take  stock  in 
payment.' 

An  agreement  of  stockholders  that  if  a  creditor  of  the  cor- 
poration will  release  certain  security  they  wiU  give  other  se- 
curity, or  that  the  debt  will  be  paid,  is  a  contract  of  guaranty 
and  not  an  original  undertaking.^ 

Where  the  stockholders  loan  money  to  the  company  to  be  re- 
paid out  of  the  first  net  earnings,  no  repayment  will  be  ordered 
where  the  company  becomes  insolvent  and  the  court  distributes 
the  assets.' 

"  Where  stockholders  voluntarily  assess  themselves,  to  relieve 
the  corporation  from  pecuniary  embarrassment,  or  for  the  bet- 
terment of  their  stock,  whatever  may  be  the  occasion  of  the  as- 
sessment, the  advances  thus  made  are  not  debts  against,  but 
assets  of,  the  corporation."  * 

Where  the  vendor  agrees  by  contract  with  the  vendee,  and 


1  Washbuin  v.  Interstate  Inv.  Co., 
26  Oreg.  436  (1894).  But  where  the 
corporation  assigns  claims  to  its 
president  upon  his  guaranty  that  he 
will  pay  therefrom  certain  corporate 
debts,  such  guaranty  may  be  en- 
forced by  such  creditors.  Telford  v. 
OsUn,  37  S.  E.  Rep.  747  (Ga.,  1896). 

2  Home  Nat.  Bank  v.  Waterman, 
134  ILL  461  (1890).  Stockholders  who 
sign  corporate  notes  are  co-sureties 
and  not  guarantors.  Southerland  v. 
Fremont,  107  N.  0.  565  (1890). 

Where  the  stockholders  guarantee 
the  debts  of  the  company,  no  notice 
of  the  acceptance  of  the  guaranty, 
when  acted  on,  need  be  given.  Doud 
V.  National  Park  Bank,  54  Fed.  Rep. 
846  (1893). 

Where  the  vendors  of  stock  guar- 
antee that  the  stock  shall  be  non-as- 
sessable until  they  have  advanced 
$30,000,  a  stockholder  who  is  held 
liable  on  a  statutory  liability  may 
hold  the  guarantors  liable  if  they 
have  not  paid  the  |80,000.  Omo  v. 
Bernart,  65  N.  W.  Rep.  623  (Mich., 
1895). 

'Lyman  v.  Northern,  etc.  Co.,  02 
Fed.  Rep.  891  (1894). 


*  Brodrick  v.  Brown,  69  Fed.  Rep. 
497  (1895). 

A  fund  raised  by  the  stockholders- 
for  the  benefit  of  the  creditors  and 
deposited  m  the  bank  may  be  used 
by  the  company  to  pay  a  debt  due  to 
the  bank,  the  bank  having  no  notice 
of  the  trust  character  of  the  fund. 
Wyman  v.  National  Bank,  71  N.  W> 
Rep.  277  (Neb.,  1897). 

Where  the  owner  of  oil  lands 
agrees  to  convey  them  to  a  corpora- 
tion for  stock,  and  to  give  one-half 
of  the  stock  to  another  party,  who 
pays  the  vendor  five  thousand  dollars 
and  pays  to  the  corporation  twenty- 
five  thousand  dollars,  the  twenty-five 
thousand  dollars  is  not  to  be  credited 
as  a  payment  by  the  vendor  on  an 
assessment  on  his  stock.  Pardee  v. 
Sunset  Oil  Co.,  56  Fed.  Rep.  51  (1893). 

Where  subscribers  for  stock  loaned 
money  to  the  company  on  condition 
that  it  be  repaid  to  them  through  a 
trustee,  and  repayment  is  made  to 
the  trustee,  a  corporate  creditor  can 
attack  the  transaction  only  by  a  bill 
in  equity.  Baltimore,  etc.  R.  R.  v. 
Kensington  Land  Co.,  175  Pa.  St.  95 
(1896). 
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accepted  by  the  company,  that  he,  the  vendor,  will  for  five  years 
give  his  personal  supervision  to  the  business  of  the  company, 
he,  the  vendor,  cannot  recover  compensation  from  the  company 
for  such  services.^ 

Where  the  statute  provides  for  raising  funds  for  a  mutual 
insurance  company  by  assessments,  the  bond  of  the  directors  to 
advance  a  certain  sum  to  the  company  as  needed  is  uLi/ra  vires 
and  unenforceable.^ 

An  alteration  of  a  corporate  note  after  stockholders  have 
signed  as  sureties  releases  the  stockholders.' 


'Wetmore  v.  C.  A.  Wetinore  Co., 
113  CaL  321  (1896).  The  fact  that  a 
vendor  of  personalty  said  he  would 
not  sell  to  the  corporation,  but  would 
to  the  directors,  does  not  make  them 
liable  if  the  sale  was  to  the  corpora- 
tion. Woodbury  Granite  Co.  v.  Mul- 
likeu,  66  Vt.  465  (1894). 

Where  certain  stockholders  agree 
with  a  subscriber  for  stock  that  he 
shall  receive  certain  dividends  and 
that  they  will  take  his  stock  if  he 
desires  after  three  years,  he  has  a  re- 
sonable  time  after  the  three  years  to 
exercise  his  right  to  seU  to  them. 
Rogers  v.  Burr,  97  Ca.  10  (1895). 

2Goss  V.  Peters,  98  Mich.  112  (1893). 
Where  the  condition  to  a  particular 
subscription  is  that  $50,000  be  sub- 
scribed, the  verbal  guaranty  of  an 
individual  that  the  $50,000  would  be 
subscribed  is  not  a  compliance  with 


the  condition.    Branch  v.  Augusta 
Glass  Works,  95  Ga.  573  (1895). 

3  Pelton  V.  San  Jacinto  Lumber  Co., 
113  CaL  31  (1896).  A  modification  of 
the  contract  between  the  subscribers 
and  a  contractor  does  not  release  the 
former  where  they  accept  the  work 
upon  the  completion  of  the  contract. 
Gibbons  v.  Ellis,  83  Wis.  434  (1892). 
An  agreement  of  stockholders  that 
certain  corporate  notes  will  be  paid 
is  released  by  taking  new  notes  from 
the  corporation  extending  the  debt. 
Home  Nat.  Bank  v.  Waterman,  134 
ILL  461  (1891).  A  note  made  by  the 
stockholders  for  the  benefit  of  the  cor- 
poration may  be  barred  by  the  stat- 
ute of  limitations,  even  though  the 
corporation  has* made  partial  pay- 
ments. Patterson  v.  Collier,  71  N. 
W.  Rep.  327  (Mich.,  1897). 
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§  77.  Definition. 

78.  Conditions  precedent  and  con- 

ditions subsequent. 

79.  Conditional    subscriptions   be- 

fore incorporation. 

80.  In  New  York  such  subscription 

is  void;  in  Pennsylvania  the 
condition  is  void. 

81.  Oral  conditions  are  void. 

83.  Conditional  subscriptions  after 
incorporation. 


§  83.  What  may  be  the  condition. 
84  Acceptance  by  the  corporation 
is  necessary — WithJ  ra wal. 

85.  Construction  of  the  condition. 

86,  87.  Performance  of  the  condi- 

tion. 

88.  Waiver. 

89.  Notice  and  calls  on  conditional 

subscriptions. 


§  11.  Definition  of  conditional  subscription. —  A  conditional 
subscription  is  one  on  which,  payment  can  be  enforced  by  the 
corporation  only  after  the  occurrence  or  after  the  performance 
by  the  corporation  of  certain  things  specified  in  the  subscrip- 
tion itself.'  Oral  agreements  made  with  the  subscriber  to  the 
effect  that  payment  wiU  not  be  required  except  on  certain 
events  or  contingencies  are  sometimes  spoken  of  as  conditions 
to  the  subscription,  but  more  properly  are  mere  variations  of  a 
written  contract,  and  are  treated  elsewhere.^ 

§  78.  Conditions  precedent  and  conditions  subsequent. —  A 
conditional  subscription  is  also  to  be  distinguished  from  a  sub- 
scription on  a  condition  subsequent.  A  subscription  on  a  con- 
dition subsequent  contains  a  contract  between  the  corporation 
and  the  subscriber,  whereby  the  corporation  agrees  to  do  some 
act.  It  thereby  combines  two  contracts :  one  the  contract  of 
subscription,  the  other  an  ordinary,  contract  of  the  corporation 
to  perform  the  specified  acts.'    The  subscription  is  valid  and 


'A  conditional  subscription  has 
■often  been  spoken  of  as  "  a  continu- 
ing offer  which  is  final  and  absolute 
when  accepted. "  Taggart  v.  Western 
Md.  R.  R.,  34  Md.  563, 595  (1866);  Ash- 
tabula, etc.  R.  R.  V.  Smith,  15  Ohio 
St.  328  (1864);  Lowe  v.  Edgefield,  etc. 
R.  R.,  1  Head  (Tenn.),  659  (1858). 

2  See  ch.  IX;  also  §  81,  infra. 

3  Thus,  adding   to  a   subscription 


the  words,  "  to  be  expended  between 
Connecticut  river  and  the  east  line  of 
the  state,"  has  been  held  to  form  a 
contract  to  that  effect,  but  not  to 
make  the  subscription  conditional. 
Lane  v.  Brainerd,  30  Conn.  565  (1863) ; 
Henderson,  etc.  R.  R.  v.  Leavell,  16 
B.  Mon.  (Ky.)  358  (1855).  So,  also,  of 
words  requiring  a  cei-tain  location  or 
route  to  be  adopted.    Henderson,  etc. 
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enforceable  whether  the  conditions  are  performed  or  not.'  The 
condition  subsequent  is  the  same  as  a  separate  collateral  con- 
tract between  the  corporation  and  the  subscriber,  for  breach 
of  which  an  action  for  damages  is  the  remedy.^    The  distinc- 


E.  R.  V.  Leavell,  16  B.  Mon.  (Ky.)  358 
(1855);  the  court  saying,  however, 
that  if  the  route  is  laid  out  other- 
wise, before  payment,  probably  the 
subscriber  would  be  discharged;  if 
changed  after  payment,  it  could  be 
enjoined.  Laches  will  bar  the  right 
to  such  an  injunction.  Chapm^an  u 
Mad  River,  etc.  R.  R.,  6  Ohio  St.  119 
(1856).  A  more  frequent  requirement 
is  a  certain  location  of  the  route,  and 
also  the  construction  of  a  part  or  the 
whole  of  the  road.  The  first  require- 
ment is  construed  to  be  a  condition 
precedent,  the  second  a  condition 
subsequent,  since  the  payment  of 
the  subscription  itself  is  necessary  to 
carry  out  the  requirement.  Cham- 
berlain V.  Painesville,  etc.  R.  R.,  15 
Ohio  St.  235  (1864);  Belfast,  etc.  R'y 
V.  Moore,  60  Me.  561, 576  (1871);  North 
Missouri  R.  R.  v.  Winkler,  29  Mo.  318 
(1860) ;  Bucksport,  etc.  R.  R.  v.  Brewer, 
67  Me.  295  (1877);  McMillan  v.  Mays- 
ville,  etc.  R.  R.,  15  B.  Mon.  (Ky.)  218 
(1854);  Swartout  v.  Michigan,  etc. 
R.  R.,  24  Mich.  389  (1873),  where 
Judge  Cooley  says:  "It  is  only  rea- 
sonable to  infer  that  they  would 
have  expressed  that  intent  more 
clearly,  and  would  have  indicated 
with  definiteness  what  stage  the 
work  should  reach,  before  their  lia- 
bility should  become  fixed."  So  also 
in  Miller  v.  Pittsburgh,  etc.  R.  R.,  40 
Pa.  St.  237  (1861),  where  the  .court 
says:  "It  is  a  most  extraordinary  de- 
fense, for  it  presupposes  that  the 
company  were  to  build  their  road 
without  money,  and  to  deliver  it,  a 
finished  work,  to  the  stock  subscrib- 
ers, who  were  then  to  pay  their  sub- 
scriptions." In  Pittsburgh,  etc.  R.  R. 
V.  Biggar,  34  Pa.  St.  455  (1859),  a  condi- 
tion, "provided  the  road  goes  within 


half  a  mile  of  Florence,"  was  held  to- 
be  a  condition  subsequent.  A  condi- 
tion that  alterations  shall  be  ordered 
only  by  a  vote  of  the  directors  is  a 
condition  subsequent.  Bucksport  & 
B.  R.  R.  V.  Buck,  68' Me.  81  (1878).  So 
also  of  A  condition  that  commission- 
ers should  be  appointed  to  see,  that 
other  conditions  are  complied  with, 
Shaffner  v.  Jeffries,  18  Mo.  512  (1853). 
And  a  condition  that  the  money  sub- 
scribed shall  be  expended  on  a  certain 
part  of  the  road.  Lane  v.  Brainerd, 
30  Conn.  565  (1862).  A  condition  that 
a  depot  shall  be  established  at  a  cer- 
tain place  is  a  condition  subsequent. 
Paduoah,  etc.  R.  R.  u  Parks,  86  Tenn. 
554  (1888).  A  condition  that  bonds 
will  be  issued  as  a  "bonus"  to  a 
stockholder  is  void.  It  is  a  condition 
subsequent.  The  subscription  is  en- 
forceable. Morrow  v.  Nashville,  etc. 
Co.,  87  Tenn.  262  (1889).  Condition 
construed  to  be  subsequent.  John- 
son V.  Georgia,  etc.  R.  R.,  81  Ga.  725 
(1888).  For  the  English  cases  on  con- 
ditions precedent  and  subsequent  to 
subscriptions  for  stock,  see  ch.  II, 
supra. 

1 A  condition  subsequent  "will not 
defeat  an  action  for  the  recovery  of 
the  money,  notwithstanding  it  had 
not  been  performed  when  the  action 
was  commenced."  Belfast,  etc.  R'y 
V.  Moore,  60  Me.  561,  576  (1872).  "A 
failure  to  perform  an  independent 
stipulation,  not  amounting  to  a  con- 
dition precedent,  though  it  subject 
the  party  failing  to  damages,  does 
not  excuse  the  party  on  the  other 
side  from  the  performance  of  all 
stipulations  on  his  part."  Mill  Dam 
Foundery  v.  Hovey,  38  Mass.  417.  437 
(1839). 

2  The  subscriber  is  left  to  the  ordi- 
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tion  between  such  a  contract  and  tlie  ordinary  conditional 
subscriptions  —  that  is,  subscriptions  on  conditions  precedent  — 
is  sometimes  difficult  to  determine.  The  supreme  court  of 
Maine  has  said  that  the  question  whether  a  condition  in  a  sub- 
scription "  be  precedent  or  subsequent  is  a  question  purely  of 
intent,  and  the  intention  must  be  determined  by  considering 
not  only  the  words  of  the  particular  clause,  but  also  the  lan- 
guage of  the  whole  contract,  as  well  as  the  nature  of  the  act 
required  and  the  subject-matter  to  wjiioh  it  relates." '  The 
courts,  in  accordance  with  well-established  rules,  favor  condi- 
tions subsequent.^ 

§  79.  Conditional  subscriptions  not  allowed  in  siibscriptions 
to  oMain  incorporation. —  Conditional  subscriptions  made  be- 
fore the  incorporation  of  a  company,  and  taken  for  the  purpose 
of  securing  such  incorporation,  as  prescribed  by  statute,  are  of 
doubtful  validity.  The  weight  of  authority  holds  that  sub- 
scriptions taken  for  the  purpose  of  complying  with  a  statute 
which  grants  a  charter  only  upon  a  certain  amount  of  stock 
being  subscribed  cannot  be  conditional,  but  must  be  absolute.' 

Where  several  persons  subscribed 
on  condition  that  the  payee  do  cer- 
tain things,  and  the  payee  commits 
a  breach  of  contract,  each  of  the  sub- 
scribers may  sue  separately  on  the 
breach,  and  may  recover  back  the 
amount  paid.  Batsell  v.  St.  Louis, 
etc.  R'y,  4  Tex.  Civ.  App.  580  (1893). 

See  also  §  97,  infra. 

1  Bucksport,  etc.  R.  R.  v.  Brewer,  67 
Me.  395  (1877).  ,  "The  situation  and 
relation  of  the  parties  to  each  other, 
the  object  sought  to  be  attained, 
and  the  subject-matter  to  which  the 
agreement  relates,  are  material  .  .  . 
and  indispensable  aids"  in  decid- 
ing whether  the  condition  be  prece- 
dent or  subsequent.  Chamberlain  v. 
PainesviUe,  etc.  R.  R.,  15  Ohio  St.  335 
(1864). 

2  Chamberlain  v.  PainesviUe,  etc.  R. 
R.,  15  Ohio  St.  335  (1864) ;  Swartout  v. 
Michigan,  etc.  R.  R,  34  Mich.  389 
(1873). 

3 "  A  subscription  to  the  stock  of  a 
public  corporation,  made  before  let- 
ters patent  are  issued  and  an  organ- 


nary  remedies  for  breaches  of  con- 
tracts. 

A  subscriber  cannot  avoid  pay- 
ment as  against  a  corporate  creditor 
although  the  subscription  was  on 
condition  that,  if  the  subscription 
exceeded  one-half  the  cost  of  a  cer- 
tain building,  only  so  much  of  the 
subscription  should  be  called  for  as 
would  equal  that  half.  The  sub- 
scriber cannot  forfeit  what  he  has 
paid  and  refuse  to  pay  the  remain- 
der. Mathis  V.  Pridham,  1  Tex.  Civ. 
App.  58  (1893). 

A  condition  that  the  subscriptions 
when  collected  shall  be  used  to  build 
factories  which  should  be  leased  was 
enforced  in  Porter  v.  Carpenter,  65 
N.  H.  650  (1874). 

A  consolidated  company  is  not  lia- 
ble to  a  subscriber  to  stock  of  the 
original  company  for  removing  the 
shops  of  the  company  from  a  certain 
place,  although  the  subscription  was 
conditional  upon  the  shops  being  lo- 
cated there.  Elizabethtown  v.  Chesa- 
peake, etc.  R.  R.,  94  Ky.  377  (1893). 
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This  is  clearly  the  rule  in  New  York  and  Pennsylvania,  and  is 
founded  in  justice.^ 

§  80.  In  New  Torh  the  sulscription  is  void;  in  Pennsylvania 
the  condition  is  void:^— The  JS'ew  Tork  and  Pennsylvania  cases 
differ,  however,  in  regard  to  the  effect  of  a  conditional  subscrip- 
tion to  stock  before  and  for  the  purpose  of  incorporation.  In 
New  Tork  the  whole  subscription  is  void  absolutely.  It  is  as 
though  not  made,  and  cannot  be  enforced  either  by  the  corpo- 
ration or  by  the  would-be  subscriber.^  In  Pennsylvania  a  dif- 
ferent rule  prevails.  The  condition  is  void,  but  the  subscription 
itself  is  treated  as  an  absolute  unconditional  subscription,  and 
may  be  enforced  by  the  corporation.'    The  commissioners  are 

a  subscription.  The  weight  of  au- 
thority is  decidedly  in  favor  of  abso- 
lute subscriptions. 

2  Troy,  etc.  E.  R  v.  Tibbits,  18  Barb. 
S97  (1854) ;  Re  Rochester,  etc.  R  R,  5a 
Hun,  39  (1888),  where  the  subscription 
was  to  be  paid  in  land. 

Under  the  New  York  statute  a  con- 
ditional subscription,  payable  one- 
half  when  the  rails  had  been  laid 
and  one-half  when  the  road  goes  into- 
operation,  is  void  and  cannot  be  col- 
lected. General  Eleo.  Co.  v.  Wight- 
man,  3  N.  Y.  App.  Div.  118  (1896). 

3 "Where  one  subscribes  to  the- 
stock  of  a  public  corporation  prior  to 
the  procurement  of  its  charter,  such 
subscription  is  to  be  regarded  as  ab- 
solute and  unqualified,  and  any  con- 
dition attached  thereto  is  void." 
Caley  v.  Philadelphia,  etc.  R  E.,  80' 
Pa.  St.  363  (1876).  "  The  subscription 
is  valid  and  binding,  and  the  condi- 
tion nuU  and  void."  Boyd  v.  Peach 
Bottom  E'y,  90  Pa.  St.  169  (1879).  To 
the  same  effect  see  Bedford  R  E.  v. 
Bowser,  48  Pa.  St.  29  (1864);  Bavington 
u  Pittsburgh,  etc.  R  R,  34  Pa.  St.  358 
(1859);  Pittsburgh,  etc.  E.  R  v.  Biggar, 
34  Pa.  St.  455  (1859);  Pittsburgh,  etc. 
R  R  V.  Woodrow,  3  Phila.  271  (1858). 
The  subscription  itself,  however,  is- 
not  binding  if  it  is  not  reported  by  the 
commissioners  and  used  to  obtain  the 
charter.    Ligonier  E.  R  v.  WiUiams,. 


ization  effected,  must  be  considered 
absolute  and  unqualified,  and  any  con- 
dition attached  thereto  void.  Commis- 
sioners have  no  authority  to  receive 
conditional  subscriptions."  Boyd  v. 
Peach  Bottom  E'y,  90  Pa.  St.  169 
(1879).  "Any  other  rule  would  lead  to 
the  procurement  from  the  common- 
wealth of  valuable  charters  without 
any  absolute  capital  for  their  support, 
and  thus  give  rise  to  a  system  of  spec- 
ulation and  fraud  which  would  be  in- 
tolerable." Caleyu  Philadelphia,  etc. 
R  R,  80  Pa.  St.  363  (1876).  See  also 
Erie,  etc.  Co.  v.  Brown,  25  Pa.  St.  156 
(1855) ;  Nippenose  Mfg.  Co.  v.  Stadon, 
68  Pa.  St.  256  (1871);  Pittsburgh,  etc. 
R  R  V.  Stewart,  41  Pa.  St.  54  (1861); 
Troy,  etc.  E.  R.  v.  Tibbits,  18  Barb.  297 
(1854).  That  conditional  subscriptions 
are  not  to  be  counted  in  ascertaining 
whether  the  whole  capital  stock  has 
been  subscribed,  which  must  be 
shown  before  another  absolute  sub- 
scriber can  be  made  liable,  see  §  180, 
infra. 

1  Some  of  the  old  cases  uphold  con- 
ditional subscriptions  made  previous 
to  and  for  the  purpose  of  incorpora- 
tion. Chamberlain  u  Painesville,  etc. 
R  R,  15  Ohio  St.  325  (1864).  It  is 
doubtful,  however,  whether  any  well- 
considered  case,  under  the  present 
general  laws  allowing  the  incorporar 
tion  of  railroads,  would  sustain  such 
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held  to  have  only  limited  statutory  powers,  of  which  the  sub- 
scriber is  bound  to  take  notice,  and  the  express  powers  do  not 
give  authority  to  the  commissioners  to  take  conditional  sub- 
scriptions. They  have  no  right  to  receive  various  kinds  of  sub- 
scriptions, and  any  conditions  are  held  to  be  void  as  a  fraud 
upon  the  state,  upon  corporate  creditors,  and  upon  other  sub- 
scribers.' 

§  81.  Oral  conditions  are  void. —  Under  the  general  rule  of 
eA/idence  that  a  written  agreement  cannot  be  varied  or  added 
to  by  parol  eAddence,  it  is  not  competent  for  a  subscriber  to 
stock  to  allege  that  he  is  but  a  conditional  subscriber.^  The 
condition  must  be  inserted  in  the  writing  in  order  to  be  ef- 
fectual. Where,  however,  the  parol  agreement  or  condition  is 
made  subsequently  to  the  making  of  the  contract,  and  upon  a 
sufficient  consideration,  it  has  been  upheld.' 

§  82.  Conditional  subscriptions  after  incorporation  are  valid. 
A  conditional  subscription  to  stock,  taken  and  accepted  by  a 
corporation  after  its  incorporation,  is  legal  and  valid  by  the 
common  law  of  all  the  states.  In  Pennsylvania  the  legality  of 
such  conditional  subscriptions  is  clearly  declared  and  sustained.* 
In  New  York,  also,  conditional  subscriptions  have  been  upheld,^ 

35  Leg.  Int.  40  (1878).  In  the  federal  may  be  received,  although  the  letters 
courts,  Burke  v.  Smith,  16  Wall.  390,  patent  have  not  been  issued  and  can- 
396  (1872),  favors  the  Pennsylvania  not  be  until  ten  per  cent  of  the  oapi- 
rule,  while  Putnam,  v.  New  Albany,  tal  stock  is  subscribed.  The  condi- 
4  Biss.  365,  385  (1869) ;  S.  C,  20  Fed.  tional  subscription  cannot,  however, 
Cas.  79, 86,  favors  the  New  York  rule,  form  any  part  of  such  percentage. 
In  both  cases  the  opinions  are  dicta.  Hanover,  etc.  R  R.  v.  Haldeman,  83 
See  also  EUison  v.  Mobile,  etc.  B.  E.,  Pa.  St.  36  (1876). 

36  Miss.  673  (1858).  5  Ordinary  conditional  subscriptions 

1  Same  cases.  were  treated  as  valid  in  Union  Hotel 

2  See  §§  137, 138,  infra.  Co.  v.  Hersee,  79  N.  Y.  454  (1880);  Bur- 

3  See  §§  137, 138,  infra.  rows  v.  Smith,  10  N.  Y.  550  (1853); 
I  "It  is  no  longer  to  be  doubted    Morris  Canal,  etc.  Co.  v.  Nathan,  3 

that  an  incorporated  company,  after  Hall  (N.Y.),  339  (1829).  But  the  con- 
it  has  obtained  its  letters  patent  dition  that  a  particular  location  of 
and  eflfected  its  organization,  may  re-  the  proposed  road  shoidd  be  adopted 
ceive  conditional  subscriptions  to  its  has  been  held  to  be  contrary  to 
stock."  Pittsburgh,  etc.  B.  B.  v.  Stew-  public  policy,  since  improper  means 
art,  41  Pa.  St.  54  (1861) ;  Caley  v.  Phil-  would  thereby  influence  the  question 
adelphia,  etc.  B.  B.,  80  Pa.  St.  363  of  location.  Butternuts,  etc.  Turnp. 
(1876);  Philadelphia,  etc.  B.B.U  Hick-  Co.  v.  North,  1  Hill,  518  (1841);  Fort' 
man,  38  Pa.  St.  318  (1857).  After  in-  Edward,  etc.  Co.  v.  Payne,  15  N.  Y. 
corporation  conditional  subscriptions  583  (1857);  Macedon,  etc.  Co.  u  Sne- 
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but  not  where  the  condition  is  one  that  affects  the  route  of  a 
turnpike  or  railroad  company.  In  other  states  the  legality  of 
such  subscriptions  is  rarely  questioned,  but  is  generally  assumed 
to  be  admitted.^ 

§  83.  What  condition  may  he  attached  to  a  suhscription. — 
Any  condition  which  can  be  legally  performed  or  complied 
with  by  the  corporation  may  be  the  condition  to  a  subscription 
for  stook.^  The  condition  may  be  that  payment  shall  be  in 
labor  or  materials ; '  it  may  require  the  expenditure  of  the  sub- 
scription on  a  particular-  part  of  the  enterprise ;  *  it  may  stipu- 
late that  a  certain  amount  or  the  whole  of  the  capital  stock 
shall  be  subscribed  before  calls  are  made  on  the  subscriptions;  * 
or  it  may  limit  the  time  within  which  certain  things  specified 
therein  must  be  done.*  Instead  of  subscribing  for  stock  a  party 


diker,  18  Barb.  317  (1854) ;  dictum  ia 
Dix  V.  Shaver,  14  Hun,  393  (1878). 
However,  in.  Lake  Ontario,  etc.  E.  E. 
V.  Curtiss,  80  N.  Y.  319  (1880),  a  condi- 
tion of  this  kind  was  involved,  and 
no  objection  was  made  to  its  validity. 
Subscriptions  conditional,  in  that 
payraent  is  to  be  permitted  in  prop- 
erty, labor,  or  contract  for  construc- 
tion, have  been  repeatedly  passed 
upon  in  New  York  and  upheld.  See 
ch.  11,  supra. 

1 "  Except  in  New  York,  conditional 
subscriptions,  in  the  absence  of  a  spe- 
cial prohibition,  so  far  as  we  have  ob- 
served, have  been  sustained  as  au- 
thorized and  not  in  conflict  with  pub- 
lic policy."  Ashtabula,  etc.  E.  E.  v. 
Smith,  15  Ohio  St.  338  (1864).  See  also 
g  97,  infra;  New  Albany,  etc.  E.  E.  v. 
McCormick,  10  Ind.  499  (1858);  Shick 
V.  Citizens'  Enterprise  Co.,  15  Ind. 
App.  339  (1896);  McMillan  v.  Mays- 
ville,  etc.  E.  R,  15  B.  Mon.  (Ky.)  318 
(1854);  Dayton,  etc.  E.  E.  v.  Hatch,  1 
Disney  (Ohio),  84  (1855).  A  condi- 
tional subscription  to  the  stock  of  a 
railroad  company  is  legaL  Baltimore, 
^tc.  E.  E.  V.  Pumphrey,  74  Md.  86 
(1891).  Conditional  subscriptions  may 
be  received.  Armstrong  v.  Karshner, 
47  Ohio  St  376  (1890).    If  the  condi- 


tion is  ultra  vires  of  the  corporation, 
the  subscription  is  not  enforceable, 
there  having  been  no  performance. 
Pellatt's  Case,  L.  E.  3  Ch.  App.  537 
(1867). 

2 The  subscriber  "may  agree  to 
take  and  pay  for  the  stock  absolutely 
or  upon  such  conditions  as  he  may 
choose  to  incorporate  into  his  sub- 
scription." Penobscot,  etc.  E.  E  v. 
Dunn,  39  Me.  587  (1855);  Mathis  v. 
Pridham,  1  Tex.  Civ.  App.  58  (1893). 

'See  ch.  II,  supra. 

*  Milwaukee,  etc.  E.  E.  v.  Field,  13 
Wis.  340  (1860);  Hanover  Jimction, 
etc.  E.  E.  V.  Haldeman,  83  Pa.  St.  36 
(1876). 

5  Philadelphia,  etc.  E.  E.  v.  Hick- 
man, 38  Pa.  St.  818  (1857);  Penobscot, 
etc.  E.  E.  V.  Dunn,  39  Me.  587  (1855); 
Hanover  Junction,  etc.  E.  E.  v.  Halde- 
man, 83  Pa.  St.  36  (1876);  Union  Hotel 
Co.  V.  Hersee,  79  N.  Y.  454  (1880). 
Even  though  the  charter  allowed  the 
commencement  of  business  upon  the 
subscription  of  a  less  sum.  Eidge- 
field,  etc.  E.  E.  v.  Brush,  43  Conn.  86 
(1875). 

^Ticonic  Water  Power,  etc.  Co.  v. 
Lang,  63  Me.  480  (1874),  holding  also 
that  time  herein  is  of  the  essence  of 
the  contract.    See  also  Mori-is  Canal, 
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may  make  a  contract  with  a  corporation  to  take  tlie  stock  with 
the  right  to  return  it  and  receive  back  the  purchase  price  within 
a  certain  time.  Such  a  contract  is  legal,  and  the  stock  may  be 
returned  and  the  money  recovered  if  corporate  creditors'  rights 
do  not  intervene.'  In  most  states  the  condition  to  a  subscrip- 
tion may  require  the  route  of  a  railroad  to  be  located  on  a  par- 
ticular line.^  In  New  York  such  a  conditional  subscription  has 
been  held  to  be  void,  on  the  ground  of  public  policy,  inasmuch 
as  the  discretion  of  the  directors,  in  laying'out  the  route,  would 
thereby  be  influenced  by  considerations  other  than  those  of  a 
purely  public  nature.^ 

In  genera;l,  however,  subscriptions  to  the  capital  stock  of  a 
corporation  may  "be  conditional  as  to  the  time,  manner,  or  means 
of  payment,  or  in  any  other  way  not  prohibited  by  statute,  or 
the  rules  of  public  policy,  and  not  beyond  the  powers  of  the 
corporation  to  comply  with.* 


etc.  Co.  V.  Nathan,  3  HaU  (N.  Y.),  339 
<1839).  A  condition  that  the  road, 
should  be  finished  within  a  certain 
time,  and  that  notice  thereof  should 
be  given  in  a  certain  way,  was  in- 
volved in  Gamer  v.  Hall,  31  S.  Rep. 
835  (Ala.,  1897).    See  also  §  87,  infra. 

1  Vent  V.  Duluth,  etc.  Co.,  67  N.  W. 
Rep.  70  (Minn.,  1896). 

2  Fisher  v.  Evansville,  etc.  E.  E.,  7 
Ind.  407  (1856) ;  Connecticut,  etc.  E.  E. 
V.  Baxter,  33  Vt.  805  (1860);  Cumber- 
land VaUey  E.  E.  v.  Baab,  9  Watts 
(Pa.),  458  (1840);  Evansville,  etc.  E.  R 
V.  Shearer,  10  Ind.  344(1858);  Jewett 
V.  Lawrenceburgh,  etc.  E.  E.,  10  Ind. 
539  (1858);  Missouri  Pao.  E'y  v.  Ty- 
gard,  84  Mo.  264  (1884);  Wear  v. 
Jacksonville,  etc'E.  R,  24  111.  593 
(1860);  Taggart  v.  Western  Md.  E.  E, 
34  Md.  563  (1866);  Eacine  County 
Bank  v.  Ayers,  12  Wis.  513  (1860).  See 
also  Caley  v.  Philadelphia,  etc.  E.  E., 
80  Pa.  St.  363  (1876).  Location  may 
be  required  to  be  subject  to  the  ap- 
proval of  the  subscriber.  Eoberts's 
Case,  3  De  G.  &  Sm.  305  (1850);  aflE'd,. 
3  Macn.  &  G.  192.  See  also  Mans- 
field, etc.  R.  E.  V.  Brown,  26  Ohio  St. 
233  (1875);  Mansfield,  etc.  E.  R.  v. 


Stout,  26  Ohio  St;  341  (1875);  Cham- 
berla,in  v.  Painesville,  etc.  E.  R,  15 
Ohio  St.  335  (1864);  North  Missouri 
E.  E.  v.  Wmkler,  39  Mo.  318  (1860); 
Spartanburg,  etc.  R  E.  v.  De  Graf- 
fenreid,  13  Eich.  L.  (S.  C.)  675  (1860); 
Des  Moines  Valley  E.  E.  u  Graff,  37 
Iowa,  99  (1869).  A  subscription  or 
note,  not  for  stock,  but  absolutely  as 
a  gift  to  the  corporation,  in  consid- 
eration of  a  particular  route  being 
adopted,  has  been  upheld.  StoweE 
V.  StoweU,  45  Mich.  364  (1881);  First 
Nat.  Bank  v.  Hendrie,  49  Iowa,  403 
(1878).  A  subscj-iption  or  donation 
to  a  railroad,  conditional  on  the  loca- 
tion of  a  depot,  is  enforceable  by  the 
company.  Berryman  v.  Cincinnati 
Southern  E'y,  14  Bush  (Ky.),  755 
(1879).  See  §  650,  infra.  A  construc- 
tion company,  under  contract  to  con- 
struct a  road  by  the  shortest  route, 
cannot  collect  a  sum  promised  by  a 
third  person  for  a  deflection  of  the 
route.  Woodstock  Iron  Co.  v.  Eich- 
mond,  etc.  Co.,  139  U.  S.  643  (1889). 

'  See  §  83,  n.,  supra. 

*  Conditions  inconsistent  with  the 
charter  are  void.  Thigpen  v.  Missis- 
sippi Cent.  R.  R,  32  Miss.  347  (1856). 
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§  84.  Acceptance  })ij  the  corporation  is  necessary. —  The  ac- 
ceptance by  the  corporation  of  a  conditional  subscription  is 
necessary  to  the  formation  of  a  contract.'  Until  such  accept- 
ance the  conditional  subscription  is  but  a  continuing  offer. 
After  acceptance  the  subscriber  is  bound,  until  performance  of 
the  condition  by  the  corporation,  to  await  such  performance ; 
he  cannot  withdraw  the  conditional  subscription  after  it  has. 
been  accepted.  A  conditional  subscription  cannot  be  revoked 
after  the  condition  has  been  fulfilled.^  It  seems,  however,  that 
if  the  performance  of  the  condition  is  delayed  unreasonably  by 
the  corporation,  the  conditional  subscriber  will  be  thereby  re- 


leased from  his  obligation.' 

The  conditions  which  may  be  legally 
made  to  a  subscription  are  practi- 
cally limited  only  by  the  power  of 
the  corporation  to  contract.  A  few 
of  the  conditions  which  have  been 
passed  upon  by  the  courts  have  been 
given.  Many  minor  ones  are  involved 
in  the  cases  and  present  a  great  vari- 
ety of  conditions,  corresponding,  as 
they  do,  to  the  wishes  and  motives  of 
individuals  subscribing  to  the  stock 
of  the  different  kinds  of  joint-stock 
corporations.  The  condition  of  a  sub- 
scription may  be  that  the  subscriber 
be  made  district  manager.  Mog- 
ridge's  Case,  58  L.  T.  Eep.  801  (1888). 
1  Junction  R.  R.  v.  Eeeve,  15  Ind.  336 
(1860),  where  the  subscription  was 
payable  in  land.  See  also  Gait  v. 
Swain,  9  Gratt.  (Va.)  633  (1833). 
"When  the  offer  was  accepted  the 
minds  of  the  parties  met  and  the  con- 
tract was  complete.  .  .  .  The  accept- 
ance by  the  plaititiffl  constituted  a 
sufficient  legal  consideration  for  the 
engagement  on  the  part  of  the  de- 
fendants." Taggart  v.  Western  Md. 
E.  R.,  34  Md.  563  (1866).  By  the  entiy 
of  the  subscription  on  the  corporate 
record  an  acceptance  is  implied. 
New  Albany,  etc.  R.  R.  v.  McCoi-miok, 
10  Ind.  499  (1858).  Acceptance  by 
the  president  of  the  corporation,  and 
a  subsequent  ratification  by  the  di- 
rectors of  all  his  acts,  are  sufficient. 


Pittsburgh,  etc.  R.  E.  v.  Stewart,  41 
Pa.  St.  54  (1861).  The  delivery  and 
acceptance  may  be  proved  by  paroL 
Mansfield,  etc.  R.  E.  v.  Brown,  36> 
Ohio  St.  333  (1875).  Where  it  is  de- 
livered in  escrow  to  the  agent  of  the 
corporation,  there  can  be  no  accept- 
ance of  it  by  the  corporation,  so  long 
as  such  delivery  continues.  Cass  v. 
Pittsburg,  etc.  E'y,  80  Pa.  St.  31 
(1875).  It  may  be  revoked  while  still 
in  the  hands  of  a  person  acting  as 
corporate  agent  without  authority. 
Lowe  V.  Edgefield,  etc.  R.  E.,  1  Head 
(Tenn.),  659  (1858).  See  also  §§  72, 167. 
The  subscribers  cannot  withdraw  un- 
less there  is  uni-easonable  delay. 
Armstrong  v.  Karshner,  47  Ohio  St. 
276  (1890). 

2  Philadelphia,  etc.  R.  R.  v.  Conway, 
177  Pa.  St.  364  (1896). 

'Where,  the  condition  not  being 
pel-formed,  the  subscriber  notifies  the 
secretary  of  his  withdrawal  from  the 
subscription,  he  is  released.  Wood's 
Case,L.  R.  15  Eq.  336  (1873).  "The 
objection  to  a  continuing  offer,  tlmt 
it  suspends  indefinitely  the  liabihty 
of  the  conditional  subscribers,  is  suf- 
ficiently answered  by  the  considera- 
tion that  all  such  offers  are  subject 
to  retraction,  and  may  be  recalled  if 
their  acceptance  is  unreasonably  de- 
ferred." Taggart  v.  Western  Md. 
R.  R.,  34  Md.  563  (1866);  Mansfield, 
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§  85.  Construction  of  conditional  subscription. —  Conditional 
subscriptions,  like  other  contracts,  are  to  be  construed  reason- 
ably and  according  to  the  intent  of  the  parties,  as  indicated  by 
the  language  used  in  the  contract."  The  circumstances  under 
which  the  subscription  wiis  made  are  also  to  be  taken  into  con- 
sideration.^ If  two  interpretations  are  possible,  that  which 
facilitates  the  enterprise  is  preferred  to  that  which  retards  it.' 
If  the  meaning  is  ambiguous,  it  is  for  the  jury  to  say  what  the 
interpretation  is  to  be.* 

§  86.  Performance  of  the  condition. — A  condition  to  a  sub- 
scription for  stock  must  be  performed  or  complied  with  before 
the  subscriber  can  be  compelled  to  pay  such  subscription.'  A 
substantial  performance  of  the  condition  is  sufficient.*    A  fail- 


etc.  R  R.  V.  Stout,  26  Ohio  St.  341 
(1875),  which  holds  that  the  question 
of  acceptance  is  immaterial  where 
performance  of  the  condition  has 
been  completed  by  the  corporation. 

1  The  whole  contract  is  "  to  be  taken 
together,  and  to  have  a  reasonable 
construction  according  to  the  intent 
of  the  parties."  People's  Ferry  Co.  i). 
Balch,  74  Mass.  303,  312  (1857).  '•  The 
language  was  chosen  by  them  to  ex- 
press their  mutual  intent,  and  such 
construction  milst  be  given  thereto 
as  will  carry  into  effect  that  mutual 
understanding.  .  .  .  We  are  to  ascer- 
tain what  the  parties  understood  and 
intended  by  this  language,  and  may 
not  deviate  therefrom,  whether  that 
contract,  as  so  interpreted,  be  wise 
or  unwise  for  either  party."  Mem- 
phis, etc.  R'y  V.  Thompson,  24  Kan. 
170  (1880). 

2 "  The  contract  must  be  inter- 
preted by  the  light  of  the  circum- 
stances which  existed  at  the  time  it 
was  made,  and  not  of  those  which 
arose  afterwards.''  MonadnockE.  R. 
V.  Felt,  53  N.  H.  379(1873);  Detroit, 
etc.  R.  R.  V.  Stames,  38  Mich,  698 
(1878). 

3  Ashtabula,  etc.  R.  R.  v.  Smith,  15 
Ohio  St.  338  (1864). 

*  Connecticut  R.  R.  v.  Baxter,  33 
Vt.  805  (1860 J. 


5  Porter  v.  Raymond,  58  N.  H.  519 
(1873);  Monadnock  R.  R.  v.  Felt,  53 
N.  H.  379  (1873);  Montpelier,  etc.  R. 
R.  V.  Langdon,  46  Vt.  284  (1873); 
Ashtabula,  etc.  R.  R.  v.  Smith,  15 
Ohio  St.  338  (1864);  Philadelphia,  etc. 
R.  R.  V.  Hickman,  38  Pa.  St.  318  (1857); 
Bm-rows  v.  Smith,  10  N.  Y.  550  (1853); 
McFarland  v.  Lyon,  4  Tex.  Civ.  App. 
586  (1893).  "  Upon  the  performance 
of  the  condition  by  the  promisee  the 
contract  is  clothed  with  a  valid  con- 
sideration, which  relates  back,  and 
the  promise  at  once  becomes  obliga- 
tory." Des  Moines  VaUey  R.  R.  v. 
Graff,  37  Iowa,  99  (1869).  Upon  ful- 
fillment of  the  condition  that  a  cer- 
tain amount  be  subscribed,  the  sub- 
scription may  be  collected.  Security 
State  Bank  v.  Raine,  31  Neb.  517  (1891). 
A  contract  of  subscription  to  a  rail- 
road company  when  certain  tilings 
are  done  by  it  is  collectible  when 
these  things  have  been  done.  Lesher 
V.  Karshner,  47  Ohio  St.  803  (1890). 
A  conditional  subscription  may  he 
enforced  after  the  condition  has  been 
performed.  Webb  v.  Baltimore,  etc. 
E.  R.,  77  Md.  93  (1893). 

6  Hall  V.  Sims,  106  Ala.  561  (1895); 
O'Neal  V.  King,  3  Jones,  L.  (N.  C.)  517 
(1856).  See  also  Virginia,  etc.  R.  E. 
V.  Lyon  County,  6  Nev.  68  (1870); 
Springfield  Street  R'y  v.  Sleeper,  131 
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ure  to  perform  is  not  excused  by  reason  of  unforeseen  difficul- 
ties arising  from  floods  and  natural  causes.^  A  conditional  sub- 
scriber is  not  a  stockholder  or  member  of  the  corporation  until 
after  the  condition  is  performed.^    Vhetlier  or  not  the  condi- 


Mass.  29  (1876);  People  v.  Holden,  83 
IIL  93  (1876).  Performance  must  be 
■\vithin  a  reasonable  time.  Stevens 
V.  Corbitt,  33  Micb.  458  (1876).  Sub- 
scription on  express  condition  that 
it  shall  be  payable  only  in  case  the 
"whole  amovmt  is  subscribed  can- 
not be  collected,  ■where  the  -whole 
amount  was  made  up  by  including 
the  subscriptions  of  married  women 
who  had  not  paid.    Hahn's  Appeal, 

7  AtL  Eep.  483  (Pa.,  1886).  Condition 
that  subscription  shall  be  payable 
only  when  a  sum  deemed  sufScient 
by  the  directors  has  been  subscribed 
is  not  fulfilled  when  the  directors 
fixed  a  sum,  and  then  later  reduced 
the  sum  to  the  amount  subscribed. 
Only  unconditional  subscriptions  are 

-  to  be  counted.  If  performance  turns 
on  a  writing,  the  question  is  for 
the  court  Brand  v.  Lawrenceville 
Branch  B.  R,  77  Ga.  506  (1887).  Rea- 
sonable performance  is  aU  tliat  is 
required.  Thus,  the  completion  of  a 
blast  furnace,  as  a  condition,  is  sat- 
isfied by  completion  by  the  lessee. 
Comen's  Appeal,  114  Pa.  St.  153  (1886). 
A  condition  that  the  company  sliall 
construct  a  road  from  and  to  specified 
points  is  not  fulfilled  by  the  construc- 
tion of  part  of  the  way  and  running 
over  another  railroad  for  the  remain- 
der of  the  distanca  Brown  v.  Dibble, 
65  Mch.  530  (1887).  Contra,  People 
V.  Holden,  82  Dl  93  (1876).  In  the 
case  of  Martin  v.  Pensacola,  etc.  R.  E., 

8  Fla.  370,  390  (1859),  it  is  stated,  in  a 
dictum,  that  a  strict  compliance  is 
necessary.  But  see  Branham  v.  Rec- 
ord, 43  Ind.  181  (1873).  The  question 
of  whether  the  fulfillment  of  the  con- 
dition was  in  good  faith  and  not 
merely  temporary  may  be  for  the 
jury.    Tabor,  etc.  R'y  v.  McCormick, 


90  Iowa,  446  (1894).  A  subscription 
to  an  enterprise,  conditional  upon 
the  performance  of  that  enterprise 
by  certain  named  parties  and  a  con- 
veyance of  the  results  to  a  corpora^ 
tion,  may  be  enforced  by  such  par- 
ties upon  due  performance.  Brewer 
V.  Stone,  77  Mass.  238  (1858).  A  sub- 
scription to  a  railroad,  conditional 
upon  its  completing  the  road,  is  not 
enforceable  by  a  consolidated  com- 
X)any  which  succeeds  to  and  completes 
the  road.  Toledo,  etc.  R.  R.  v.  Hins- 
dale,45  Ohio  St.  556  (1888).  Substantial 
compliance  with  the  condition  is  suf- 
ficient. Cravens  v.  Eagle,  etc.  Co., 
120  Ind.  6  (1889).  Where  a  subscrip- 
tion is  on  condition  that  the  railroad 
company  subscribe  to  the  stock  of  a 
blast  furnace  company,  a  piu:chase 
of  the  furnace  company  stock  by  the 
raihoad  company  is  not  a  compliance 
with  tiie  condition  precedent.  Echols 
V.  Bristol,  90  Va.  165  (1893).  A  note 
given  on  condition  that  a  road  be 
bmlt  into  a  town  is  not  collectible 
if  only  a  bi-anch  of  that  road  was 
built  into  the  town.  Gulf,  etc.  R'y  v. 
Pittman,  4  Tex.  Civ.  App.  167  (1893). 
It  is  no  defense  that  the  condition 
was  that  the  subscriber  should  have 
a  contract  and  that  after  he  com- 
menced work  the  company  stopped 
the  work.  Cook  v.  Hopkinsville,  etc. 
Co.,  32  S.  W.  Rep.  748  (Ky.,  1895). 
"Where  the  condition  to  a  particular 
subscription  is  that  §50,000  be  sub- 
scribed, the  verbal  guaranty  of  an  in- 
dividual that  the  §50,000  would  be 
subscribed  is  not  a  compliance  with 
the  condition.  Branch  v.  Augusta 
Glass  Works,  95  Ga.  573  (1895). 

1  Memphis,  etc.  R'y  v.  Thompson, 
24  Kan.  170  (1880). 

2  Chase  v.  Sycamore,  e^c.  R.  B.,  38 
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tion  has  been  performed  is  a  question  of  fact.^  Performance 
may  be  proved  by  parol  or  by  the  records  of  the  corporation.^ 
§  87.  "WTiere  the  condition  is  that  the  work  shall  be  begun, 
contracted  for,  or  completed  within  a  certain  time,  time  is  of 
the  essence  of  the  contract,  and  any  failure  to  perform  within 
the  time  so  specified  defeats  the  subscription.'  A  condition 
that  the  road  shall  be  "  permanently "  located  on  a  specified 
route  is  satisfied  by  the  adoption  of  that  route  by  the  directors.* 
Where  the  question  of  whether  performance  has  been  completed 
rests  in  the  decision  of  the  directors,  their  conclusion  cannot  be 
questioned,  unless  fraud  or  bad  faith  is  proved.'  A  condition 
that  the  subscription  shall  be  applied  to  a  particular  portion  of 
the  road  is  satisfied  by  the  completion  of  that  portion.*  Aaj 
fraud  on  the  part  of  the  corporation  in  the  performance  of  the 


IlL  215  (1865);  Slipher  v.  Earhart,  83 
Ind.  173  (1883);  Evans-ville,  etc.  E.  E. 
u  Shearer,  10  Ind.  244  (1858);  Ash- 
tabula, etc.  R  E.  V.  Smith,  15  Ohio 
St.  338  (1864). 

1  Jewett  V.  Lawrenceburgh,  etc.  E. 
E.,  10  Ind.  539  (1858).  And  is  a  ques- 
tion for  the  jury.  St.  Louis,  etc.  E. 
E.  V.  Eakins,  30  Iowa,  379  (1870). 

2  By  paroL  St.  Louis,  etc.  R  E.  v. 
Eakins,  30  Iowa,  379  (1870).  By  cor- 
porate records.  Penobscot,  etc.  E.  R 
V.  Dunn,  39  Me.  587  (18po).  Perform- 
ance must  be  alleged  in  the  complaint 
or  declaration.  Trott  v.  Sarchett,  10 
Ohio  St.  241  (1859) ;  Eoberts  v.  Mobile, 
etc.  R  E.,  33  Miss.  373  (1856);  Hender- 
son, etc.  E.  R  V.  LeaveU,  16  B.  Mon. 
(Ky.)  358  (1855). 

3  Burliagton,  etc.  E.  E.  v.  Boestler, 
15  Iowa,  555  (1864),  per  Dillon,  J.; 
Freeman  v.  Matlock,  67  Ind.  99  (1879); 
Memphis,  etc.  E'y  v.  Thompson,  34 
Kan.  170  (1880);  Portland,  etc.  R  E. 
V.  Hartford,  58  Me.  33  (1870).  An 
agreement  to  pay  a  corporation  a  cer- 
tain sum  if  it  builds  and  starts  a  fac- 
tory within  a  certain  time  is  not  col- 
lectible if  the  contract  is  not  fulfilled 
within  that  time.  Bohn  Mfg.  Co.  v. 
Lewis,  45  Minn.  164  (1891).    If  the  di- 

21: 


rectors  certify  that  the  condition  was 
performed  within  the  specified  time, 
the  subscriber  may  prove  the  falsity 
of  their  certificate.  Morris  Canal,  etc. 
Co.  V.  Nathan,  3  Hall  (N.  Y.),  339  (1829). 
Upon  the  failure  of  the  corporation 
to  comply  with  the  condition  the 
subscription  ceases  to  have  any  vital- 
ity "  by  its  own  limitation."  Ticonic 
Water-power,  etc.  Co.  v.  Lang,  63  Me. 
480  (1874).  In  Missouri  Pac.  E'y  v. 
Tygard,  84  Mo.  264  (1884),  however,  a 
completion  of  the  road  within  a  rear 
sonable  time  after  the  time  specified 
in  the  condition  was  held  to  be  a  sub- 
stantial performance,  and  sufficient, 
the  grading  having  been  completed 
in  the  specified  time.  See  also  Moore 
V.  CampbeH,  111  Ind.  338  (1887),  where 
the  condition  was  inserted  ia  a  prom- 
issory note. 

i  Smith  V.  Allison,  33  Ind.  366  (1864); 
and  see  cases  in  §  78,  supra.  So  also 
a  condition  that  the  road  shall  cross 
another  at  a  certain  point  is  satisfied 
by  its  being  so  located.  Wear  v.  Jack- 
sonville, etc.  R  R,  34  Hi  593  (1860). 

6  Cass  V.  Pittsburg,  etc.  E'y,  80  Pa. 
St.  31  (1875). 

6  Nichols  V.  Burlington,  etc.  Co.,  4 
Greene  (Iowa),  43  (1853). 
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condition  may  be  shown  by  parol.'  All  of  several  conditions 
must  be  performed  before  calls  are  made.-  But  if  one  part  of 
the  subscription  be  free  from  condition,  that  part  may  be  col- 
lected independently.^  Where  there  are  different  conditions 
for  different  instalments,  compliance  with  the  first  condition 
entitles  the  company  to  the  instalment,  even  though  the  second 
condition  is  not  complied  with.*  Where,  after  part  payment  by 
the  conditional  subscriber,  the  corporate  plans  aire  changed,  so 
that  the  condition  is  not  complied  with,  the  money,  it  has  been 
held,  may  be  recovered.* 

§  88.  Waiver  of  tlie  condition. — A  conditional  subscriber  to 
the  stock  of  a  corporation  may  waive  the  condition  and  per- 
formance thereof,  and  thus  become  liable  on  his  subscription, 
as  though  it  had  been  originally  an  absolute  one.  The  waiver 
may  be  by  an  oral  statement  or  agreement  of  the  subscriber.' 
Certain  acts  of  the  subscriber  have  been  held  to  indicate  an  in- 
tent to  waive  a  condition  to  the  subscription,  and  to  be  equiva- 
lent to  a  direct  waiver.  Thus,  acting  as  a  director,'  or  as  presi- 
dent of  the  corporation,^  paying  the  whole  of  the  subscription,' 
giving  an  absolute  promissory  note  without  conditions  in  pay- 
ment of  the  subscription,"  have  each  been  held  to  constitute  a 

1  New  York  Exchange  Co.  v.  De  Where  a  person  subscribes  for  pre- 
Wolf,  31  N.  Y.  273  (1865)^  ferred  stock,  but  no  preferred  stock 

2  Porter  v.  Kaymond,  53  N.  H.  519  is  provided  for,  and  he  becomes  a  di- 
(1873).  rector  and  acts  as  such  for  several 

3  St.  Louis,  etc.  E.  E.  v.  Eakins,  30  years,  he  is  liable  on  such  stock  to 
Iowa,  279  (1870).  coi-porate  creditors,  as  though  it  were 

*Coos  Bay.  etc.  v.  Bixon,  48  Pao.  a  subscription  for   common    stock. 

Eep.  361  (Oreg;,  1897).  Tama  Water-power  Co.  v.  Hopkins,  79 

sjewett   V.    Lawrenceburgh,   etc.  Iowa,  653  (1890). 

E.  R,  10  Ind.  539  (1858).  8  Dayton,  etc.  E.  E.  v.  Hatch,  1  Dis- 

*  Hanover  Junction,  etc.  E.  E.  v.  ney  (Ohio),  84  (1855). 

Haldeman,  82  Pa.  St.  36  (1876).    See  <>  Parks  v.  Evansville,  etc.  R  R,  28 

also  Woonsocket  Union  R.  R  v.  Sher-  Ind.  567  (1864). 

man,  8  R  I.  564  (1867).    A  munici-  '"Chamberlain  v.  Painesville,  etc. 

paUty  may  waive  conditions  which  E.  R,  15  Ohio  St.  225  (1864);  Slipher 

it  makes  to  its  subscription.    Graves  v.  Earhart,  83  Ind.  173  (1882) ;  Evans- 

V.  Saline  County,  161  U.  S.  359  (1896).  ville,  etc.  E.  R  v.  Dunn,  17  Ind.  603 

Conditions  may  be  waived  by  the  (1861);  Keller  u  Johnson,  11  Ind.  337 

acts  of  the  subscriber.    Seymour  v.  (1858) ;  O'Donald  v.  Evansville,  etc.  R 

Jefferson,  74  N.  W.  Rep.  149  (Minn.,  R,  14  Ind.  359  (18C0).    But  not  where 

1898).  the  note  was  given  by  reason  of  false 

'Lane  v.  Brainerd,  30  Conn.   565  representations  tliat  the   condition 

(1862).  had  been  complied  with.    Parker  v. 
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waiver  of  the  condition  to  a  subscription.  Where  the  condi- 
tion of  a  proposition  to  donate  land  to  a  corporation  is  that  a 
•certain  amount  of  stock  should  be  subscribed  by  responsible 
parties,  the  fact  that  a  part  of  the  subscriptions  was  not  by  re- 
sponsible parties  cannot  be  set  up,  where  the  party  himself  sub- 
scribed and  had  not  paid.^  Mere  silence  may  be  a  waiver ;  ^  but 
payment  of  part  of  the  subscription,'  or  aid  in  the  attempt  to 
start  the  enterprise,  by  soliciting  subscriptions  and  being  elected 
to  a  corporate  office,  may  not  amount  to  a  waiver.*  It  is  not 
&  waiver  of  the  performance  of  the  condition  that  the  sub- 
scriber brought  suit  to  have  the  subscription  canceled  on  the 
ground  that  he  had  been  induced  to  subscribe  by  fraud.^  A 
•condition  is  not  waived  by  partial  payment,  such  payment 
being  made  without  knowledge  that  the  condition  had  not  been 
performed.* 

§  89.  Notice  of  performance  and  calls.—  There  is  some  doubt 
;as  to  whether,  upon  performance  of  the  condition,  the  sub- 
scriber is  entitled  to  notice  of  such  performance.  The  better 
rule  seems  to  be  that  he  is  entitled  to  such  notice,  and  that  a 
general  '*  call "  for  the  payment  of  part  or  all  of  the  subscrip- 
•tions  for  stock  does  not  apply  to  conditional  subscribers,  unless 
the  condition  has  been  performed,  and  the  fact  of  performance 
has  been  brought  to  the  attention  of  the  subscriber.'' 

Thomas,  19  Ind.  213  (1862);  Taylor  v.  form.    Eankin  v.  Hop,  etc.  Co.,  30  L. 

Fletcher,  15  Ind.  80  (1860).  T.  Eep.  207  (1869).    Failure  of  a  sub- 

1  Work  V.  Welsh,  160  IlL  468  (1896).  scriber  conditionaUy,  for  a  long  time, 

2  Burlington,  etc.  R  R.  v.  Boestler,  to  have  his  name  taken  off  the  list, 
15  Iowa,  555  (1864);  Bucksport,  etc.^  renders  him  liable  on  the  wind-up. 
B.  R  V.  Brewer,  67  Me.  295  (1877).  In  Wheatcroft's  Case,  29  L.  T.  324(1873). 
Oregon  it  is  held  that  where  the  con-  3  Pittsburgh,  etc.  R  B.  v.  Stewart, 
dition  was  the  subscribing  of  a  cer-  41  Pa!  St.  54  (1861);  Roberts's  Case,  2 
tain  amount  within  a  certain  time,  Macn.  &  G.  192  (1850);  Jewettt'.  Law- 
which  was  not  done,  b\it  was  per-  renceburgh,  etc.  B.  B.,  10  Ind,  539 
formed  soon  after  that  time,  the  con-  (1858).  But  see  Mack's  Appeal,  7  AtL 
ditional  subscriber  is  bound,  where  Bep.  481  (Pa.,  1886),  where,  however, 
he  did  not  cause  his  subscription  to  a  substantial  performance  had  been 
be  stricken  from  the  books.    Lee  v.  made. 

Imbrie,   13    Oreg.   510   (1886).     Sub-  <  Bidgeiield,  etc.  E.  E.  ■;;.  Beynolds, 

scribers  obtaining  stock  on  condition  46  Conn.  375  (1878). 

that  a  buildmg  contract  be  given  to  ^  jj^  Thomas,  etc.  Sons,  77  L.  T.  Bep. 

them  cannot  rescind  for  non-perform-  521  (1897). 

anoe  by  the  company,  where  the  sub-  ^  Johnson  v.  Sohar,  70  N.  W.  Rep. 

scribers  long  delayed  rescission,  after  838  (S.  D.,  1897). 

such  refusal  of  the  company  to  per-  '  Chase  v.  Sycamore,  etc.  R.  R.,  3S 
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Subscriptions  payable  in  property  are  not  subject  to  calls, 
and  a  demand  for  the  property  must  be  made  by  the  corpora- 
tion.' Upon  failure  of  the  subscriber  to  furnish  the  property, 
or  upon  insolvency  of  the  corporation,  such  subscriptions  be- 
come payable  in  cash.^ 


m  215  (1865);  Trott  v.  Sarchett,  10 
Ohio  St.'  241  (1859).  Contra,  Nichols 
V.  BurUngton,  etc.  Co.,  4  Greene 
(Iowa),  42  (1853);  Spartanburg,  etc. 
E.  E.  V.  De  GrafEenreid,  12  Eich.  L. 
(S.  C.)  675  (1860),  holding  that  no 
"  call "  is  necessary.  An  underwrit- 
ers' agreement  to  subscribe  if  called 
upon  so  to  do  does  not  render  them 
liable  on  a  winding  up  if  they  were 
not  so  called  upon.  lie  Harvey's 
Oyster  Co.,  70  L.  T.  Eep.  795  (1894). 
A  subscription  payable  when  the 
road  reaches  a  certain  point  becomes 
absoliitely  payable  then,  upon  de- 
mand. The  statute  of  frauds  does 
not  apply  to  such  a  subscription. 
Webb  V.  Baltimore,  etc.  E.  E.,  77  Md. 
92  (1893). 
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>  Ohio,  etc.  E.  R.  v.  Cramer,  23  Ind. 
490  (1864).  Payment  cannot  be  re- 
quired in  instalments.  Id.  But  upon 
demand  the  subscriber  mtist  ascertain 
when  and  where  the  materials  are  to 
be  delivered.  McClure  v.  People's 
Freight  E'y,  90  Pa.  St.  269  (1879). 

2  Haywood,  etc.  Co.  v.  Bryan,  6 
Jones,  L.  (N.  C.)  83  (1858);  Sperryu 
Johnson,  11  Ohio,  452  (1842);  Wheat- 
croft's  Case,  29  L.  T.  Eep.  324  (1873). 
Seen. 3, p. 80, sttpra.  Cf. Dayton, etc. R 
E.  V.  Hatch,  1  Disney  (Ohio),  84  (1855). 
A  subscription  on  condition  of  being 
appointed  local  manager  is  not  en- 
forceable on  the  wind-up,  the  appoint- 
ment not  having  been  made.  Eog- 
ers's  Case,  L.  E.  3  Ch.  App.  633  (1868). 


OHAPTEE  YI. 


IIUNICIPAL  SUBSCRIPTIONS, 


:  90.  A  municipal  corporation  has 
no  implied  power  or  author- 
ity to  subscribe  for  stock  in 
any  other  corporation. 

91.  The  legislature  may  authorize 
municipal  subscriptions  to 
public  but  not  to  private  en- 
terprises. 

93.  Constitutional  provisions  pro- 
hibiting municipal  subscrip- 
tions. 

93.  Change  in  the  state  constitu- 
tion, or  the  general  statutory 
laws,  after  the  municipal  cor- 
poration has  voted  to  sub- 
scribe. 

94  Statutory  formalities  must  be 
substantially  complied  with. 

95.  Submission  to  popular  vote. 


§  96.  What  officer  or  agent  of  the 
municipality  may  make  the 
contract  of  subscription. 

97.  Municipal  subscriptions  may  be 

conditional. 

98.  When  may  a  municipal  sub- 

scription be  paid  in  bonds  ia- 
stead  of  money? 

99.  A  municipal  corporation  as  a 
stockholder. 

A  municipality  may  enforce  de- 
livery of  stock  to  itself  in  a 
proper  case. 

Division  of  the   municipality 
after  the  subscription. 
102, 103.  Consolidation  of  companies 
after  the    municipal  aid  is 
voted. 


100. 


101. 


§  90.  A  municipal  corporation  has  no  implied  power  or  au- 
thority to  subscribe  for  stock  in  any  other  corporation. —  A  mu- 
nicipal corporation,  being  in  its  nature  and  purposes  a  very 
different  legal  institution  from  an  ordinary  private  corporation, 
being  indeed  but  a  mode  or  department  of  government  —  "  an 
investing  the  people  of  a  place  with  the  local  government 
thereof,"  1  —  it  is  plain  that  the  general  rules  of  law  applicable 
to  private  corporations  having  capital  stock  are,  for  the  most 
part,  not  applicable  when  the  rights,  duties,  powers,  and  liabil- 
ities of  municipal  corporations  are  sought  to  be  accurately  de- 
termined.^ 

It  is  proposed  to  consider  the  right  of  a  municipality  to  enter 
into  the  contract  of  subscription  to  the  capital  stock  of  other 
corporations,  and  of  the  liabilities,  rights,  and  duties  growing 
out  of  such  a  subscription.  The  subject  practically  narrows 
itself  to  the  right  of  municipal  corporations  to  subscribe  to  the 

iCuddon  V.  Eastwick,  1  Salk.  183  (1871);  State  v.  LeffingweU,  54  Mo. 
(1704);  Dillon,  Mun.  Corp.,  §§  19,  20.    458  (1873);  Norton  v.  Peck,  3  Wis.  714 

2  People  V.  Morris,  13  Wend.  325  (1854);  Ottawa  u  Carey,  108  U.  S.  110 
(1835) ;  People  v.  Huiibut,  24  Mich.  44    (1883). 
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stock  of  railroad  corporations,  inasmuch  as  this  right,  wherever 
it  exists,  is  almost  universally  exercised  in  favor  of  these  cor- 
porations, and  the  adjudicated  cases  almost  all  present  phases 
of  the  question  applying  to  railroad  corporations  alone. 

It  is  a  "well-settled  rule  of  law  that  municipal  corporations 
have  no  implied  right  or  authority  to  subscribe  for  the  stock  of 
any  other  incorporated  company.'  In  order,  therefore,  to  es- 
tablish the  validity  of  a  municipal  subscription  to  the  stock  of 
a  railway  company,  an  express  grant  of  authority  from  the  leg- 
islature must  be  shown.^  The  right  to  subscribe  is  derived  from 

' "  To  become  stockholders  in  pri-    to  build  its  road  certain  bonds  issued 


vate  corporations,"  says  Judge  Dil- 
lon, '-is  manifestly  foreign  to  the 
purposes  intended  to  be  subserved  by 
the  creation  of  corporate  municipali- 
ties." Dillon,  Mun.  Corp.,  §  161;  Kel- 
ley  u  Milan,  127  U.  S.  139  (1888).  See 
also  Kenicott  v.  Supervisors,  16  Wall. 
453  (1872);  Thomson  u  Lee  County,  3 
WaU.  327  (1865);  Bell  u  Railroad  Co., 
4WaU.  598  (1866);  Wells  v.  Supervis- 
ors, 102  TJ.  S.  635  (1880);  Lamoille 
Valley  R  E.  v.  Fairfield,  51  Vt.  357 
(1878);  Barnes  v.  Lacon,  84  111.  461 
(1877),  holding  that  a  vote  of  the  peo- 
ple of  a  town  to  subscribe  for  stock 
without  the  authorization  of  law  is 
not  binding  upon  the  town.  To  same 
effect,  Allen  v.  Louisiana,  103  U.  S. 
80  (1880);  Pennsylvania  E.  E.  u  Phila^ 
delphia,  47  Pa.  St.  189  (1864);  Jones- 
boro  V.  Cairo,  etc.  R.  E.,  110  U.  S.  193 
(1883),  holding  that  a  general  power 
to  borrow  money  and  issue  bonds 
therefor  does  not  confer  the  right  to 
subscribe  for  stock,  even  with  the 
sanction  of  the  voters  at  a  general 
election.  Of.  Gelpcke  v.  Dubuque,  1 
WalL  175,  220  (1863);  CampbeU  v. 
Paris,  etc.  E.  E.,  71  111.  611  (1874); 
East  Oakland  v.  Skinner,  94  U.  S.  355 
(1876);  Lynchburg  v.  Slaughter,  75 
Va.  57  (1880);  Brodie  v.  McCabe,  38 
Ark.  690  (1878).  A  municipal  corpo- 
ration cannot  enforce  a  penal  bond, 
given  to  it  by  a  plank-road  company, 
conditioned  that  the  latter  will  use 


by  the  former,  it  appearing  that  the 
aid  to  the  plank-road  company  was 
ultra  vires  QiiV!i%  municipality.  Mont- 
gomery V.  Montgomery,  etc.  Co.,  31 
Ala.  76  (1857).  The  attorney-general 
may  restrain  a  municipality  from 
illegally  issuing  bonds  to  a  railroad 
company.  State  u  Saline  County 
Court,  51  Mo.  350  (1873),  reviewing 
the  English  and  American  cases. 

^Sharpless  v.  Philadelphia,  21  Pa. 
St.  147  (1853);  Leavenworth  County 
V.  Miller,  7  Kan.  479  (1871 ).  Of.  Welch 
V.  Post,  99  111.  471  (1881);  Marsh  v. 
Fulton  County,  10  Wall.  676  (1870), 
holding  that  the  power  to  subscribe 
to  the  stock  of  a  railroad  is  not  suffi- 
cient to  authorize  a  subscription  to  a 
new  incorporation  of  a  part  of  it; 
Lafayette  v.  Cox,  5  Ind.  88  (1854); 
Dillon,  Mim.  Corp.,  §  161;  Ottawa  v. 
Carey,  108  U.  S.  110  (1883);  Lewis  v. 
Shreveport,  108  U.  S.  288  (1883).  A 
city  has  no  inherent  power  to  aid  a 
railroad.  It  cannot  do  so  indirectly 
by  way  of  a  monthly  rental  for  water- 
works, the  water-^vorks  company  ob- 
ligating itself  to  construct  the  rail- 
road. A  lease  by  a  water-works 
company  of  its  plant  to  individuals, 
with  an  agreement  on  the  part  of  the 
company  to  construct  a  railroad,  the 
plan  being  for  the  individuals  to  then 
sublet  only  the  water  to  the  city,  the 
whole  scheme  being  a  device  to  ob- 
tain the  city  aid  in  the  construction 
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the  legislative  enactment;  and  whether  or  not  an  enabling  act 
is  sufficient  to  validate  a  subscription  is  a  question  of  law  for 
the  court,  not  for  the  jury.^ 

Every  holder  of  municipal  bonds  issued  to  raise  money  to 
pay  such  a  subscription,  whether  he  receives  them  directly  from 
the  town  or  county,  or  from  the  railroad  company  to  which 
they  may  have  been  delivered,  or  takes  them  from  some  prior 
holder  in  the  ordinary  course  of  business,  is  chargeable  with  no- 
tice of  the  statutory  provisions  under  which  they  were  issued.^ 

The  right  to  make  a  donation  to  a  railroad  or  other  work  of 
internal  improvement  must  equally  be  derived  from  the  act  of 
the  legislature.  "Without  such  express  authority  of  law,  a  dona- 
tion or  issue  of  bonds  as  a  gift- to  a  railroad  company  is  invalid 
and  void.' 

§  91.  The  legislature  may  authorize  municipal  subscriptions 
to  ptihlic  iut  not  to  private  enterprises. —  It  was  long  a  question 
whether  the  legislature  had  the  constitutional  right  to  author- 
ize a  municipality  to  subscribe  money,  or  donate  it,  in  further- 
ance of  any  enterprise  not  governniental  in  its  nature.  It  has 
been  contended  with  great  ability  and  learning  that  such  a 
right  does  not  inhere  in  the  legislative  branch  of  the  govern- 
ment in  this  country,  and  consequently  that  such  assumed 
grants  are  unconstitutional  and  void.*  But  it  is  now  a  well- 
settled  rule  that  the  legislature  has  the  constitutional  power 
to  authorize  a  municipal  corporation,  by  its  charter  or  an  ex- 

•of  the  railroad,  is  not  enforceable,  denied  in  Hanson  v.  Vernon,  37  Iowa, 

Higgins  V.  City  of  San  Diego,  45  Pac.  28  (1869);  Sweet  v.  Hnlbert,  51  Barb. 

Eep.  824  (CaL,  1896).  312  (1868).     Cf.  Leavenworth  County 

1  Post  V.  Supervisors,  105  U.  S.  667  v.  MUler,  7, Kan.  479  (1871).  The  raU- 
(1881);  Leavenworth  County  v.  Mil-  road  cannot  coUect,  as  a  donation, 
ler,  7  Kan.  479  (1871).  money  which  was  voted  as  a  sub- 

2  Ogden  V.  Daviess  County,  103  IT.  S.  scription.  Crooks  v.  State,  4  N.  E. 
«34  (1880);  Lewis  v.  Shreveport,  108  Eep.  589  (Ind.,  1886). 

U.  S.  383  (1883) ;  Ottawa  v.  Carey,  108  A  gift  of  bonds  is  invalid.    So,  also, 

U.  S.  110  (1883);  McClure  v.  Oxford,  of  a  subscription  payable  in  bonds 

■94  U.  S.  429  (1876).  This  is  the  settled  where  part  of  the  bonds  are  turned 

rule  of  the  supreme   court  of  the  back  for  the  stock.    Post  v.  Pulaski 

United  States  on  this  point.  County,  49  Fed.  Eep.  628  (1893). 

3  Dixon  County  I).  Field,  111  IT.  S.  iCooley, Const. Liui. (5th ed.), pp. 261- 
83  (1884).  266;  Dillon,  Mun.  Corp.,  §§  13, 117, 153. 

The   power  of  the  legislature  to    For  the  rule  in  Michigan,  Iowa,  and 
authorize  a  municipality  to  donate    New  York,  see  next  note, 
funds  or  bonds  herein  is  absolutely 
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press  act,  to  subscribe  to  the  stock  of  a  railroad  or  other  quasi- 
public  corporation,  and  to  issue  and  sell  its  bonds  for  that  pur- 
pose.'    The  inclination  of  municipalities  to  repudiate  their 


1  So  held  by  the  supreme  court  of 
the  United  States.  Knox  County  v. 
Aspinwall,  31  How.  539  (1838);  Za- 
briskie  v.  Cleveland,  etc.  R  E.,  33 
How.  381  (1859);  Ameyu  AUegheny 
City,  24  How.  364,  376  (1860);  Cui-tis 
V.  Butler  County,  34  How.  435  (1860); 
Gelpcke  v.  Dubuque,  1  WaU.  175 
(1863);  Mercer  County  u  Hackett,  1 
Wall  83  (1868);  Seybert  v.  Pittsburg, 
1  Wall  373  (1863);  Van  Hostrup  v. 
Madison,  1  Wall  391  (1863);  Have- 
meyer  v.  Iowa  County,  3  Wall.  394 
(1865);  Thomson  v.  Lee  County,  3 
WalL  327  (1865);  Rogers  u  Burling- 
■  ton,  3  Wall  654  (1865),  holding  that 
]X)wer  "to  borrow  money  for  any 
public  purpose"  gives  authority  to 
borrow  to  aid  a  railroad  company; 
MitcheU  v.  Burlington,  4  Waa  270 
(1866);  Von  HoflEman  v.  Quincy,  4 
Waa  535  (1866);  Campbell  v.  Keno- 
sha, 5  Waa  194  (1866),  holding  tliat 
a  subscription  may  be  validated  by 
subsequent  legislation,  and  such  val- 
idation may  be  by  impUcation;  hold- 
ing also  that  the  levy  of  a  tax  and 
payment  of  interest  vahdate  bonds 
irregularly  issued;  Meyer  v.  Musca- 
tine, 1  Waa  384  (1863);  Lee  County 
V.  Rogers,  7  Waa  181  (1868);  Beloit  v. 
Morgan,  7  Waa  619  (1868);  Kenosha 
V.  Lamson,  9  Waa  477  (1869);  Rail- 
road Co.  V.  Otoe  County,  16  Wall  667 
(1873);  S.  C,  1  Dillon,  338  (1871);  S.  C, 
sub  nom.  Chicago,  etc.  R.  R.  v.  Otoe 
County,  5  Fed.  Cas.  598,  holding  that, 
unless  restrained  by  provisions  of  the 
constitution  of  a  state,  its  legislature 
may  authorize  a  county  to  issue 
bonds  and  donate  them  to  the  rail- 
road company  which  will  give  it  a 
valuable  connection  with  some  other 
region.  As  to  the  legislative  power, 
donations  and  subscriptions  for  stock 
stand  on  the  same  ground  Queens- 
bury  V.  Culver,  19  Waa  83  (1873); 


Woods  V.  Lawrence  County,  1  Black, 
386  (1861),  holding  that  where,  by 
statute,  the  grand  jury  of  a  coimty 
is  required  to  fix  the  amount  of  the 
subscription,  their  act  in  pursuance 
thereof  cannot  afterwards  be  ques- 
tioned by,  the  covmty  as  to  such 
amount;  and  if  payment  is  to  be 
made  as  may  be  agreed  upon,  an 
issue  of  bonds  for  that  purpose  is 
binding  upon  the  covmty;  Gilman 
■V.  Sheboygan,  3  Black,  510  (1862), 
holding  that  a  statute  authorizing  a 
city  to  borrow  money,  and  to  tax 
property  to  pay  it,  does  not  consti- 
tute such  a  contract  with  the  bond- 
holders that  the  state  cannot  after- 
wards modify  the  taxation  even  by 
the  exemption  of  portions  of  taxable 
property;  Olcott  v.  Supervisors,  16 
Wall  678  (1872);  Rock  Creek  v. 
Strong,  96  U.  S.  271  (1877);  Seven 
Hickory  v.  EUery,  103  U.  S.  433  (1880); 
Clay  County  v.  Society  for  Savings, 
104  U.  S.  579  (1881);  Taylor  v.  Ypsi- 
lanti,  105  XJ.  S.  60  (1881);  Lewis  v. 
Barbour  County,  105  U.  S.  739  (1881); 
Amoskeag  Bank  v.  Ottawa,  105  U.  S. 
667  (1881);  Gilman  v.  Sheboygan,  3 
Black,  510;  Scipio  v.  Wi-ight,  101 
XJ.  S.  665  (1879).  And  in  the  circuit 
and  district  courts  of  the  United 
States.  Long  v.  New  London,  9  Biss. 
539  (1880);  S.  C,  5  Fed.  Rep.  559;  Sib- 
ley V.  Mobile,  3  Woods,  535  (1876); 
S.  C,  22  Fed.  Cas.  57:  U.  S.  v.  New 
Orleans,  3  Woods,  330  (1876);  S.  C,  37 
Fed.  Cas.  131. 

Alabama:  Stein  v.  Mobile,  34  Ala. 
591  (1854);  OpeUka  v.  Daniel,  59  Ala. 
211  (1877);  Ex  parte  Selma,  etc.  RR, 
45  Ala.  696  (1871);  Gibbons  v.  Mobile, 
etc.  R  R,  36  Ala.  410  (I860). 

Arkansas:  Mississippi,  etc^  E.  R.  v. 
Camden,  23  Ark.  300  (1801);  English 
V.  Chicot  County,  20  Ark.  454  (1871); 
Jackbonport  v.  Watson,  33  Ark.  704 
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obligations  after  recei-ving  the  benefits  of  those  obligations  has 
been  thwarted  by  the  courts.    And  the  result  is  a  satisfactory 


(1878);  Chicot  County  v.  Sherwood, 
148  U.  S.  539  (1893). 

California:  Robinson  v.  Bidwell, 
23  CaL  379  (1863);  People  v.  Coon,  35 
Cal  635  (1864);  Napa  VaUeyR  R  r. 
Napa  County,  30  CaL  435  (1866); 
Stockton,  etc.  R  R.  v.  Stockton,  41 
CaL  147  (1871). 

Colorado:  People  v.  Pueblo  County, 
2  Colo.  860  (1874);  Chaffee  County  v. 
Potter,  142  U.  S.  355  (1893). 

Cminecticut:  Bridgeport  v.  Housa- 
tonic  R  R,  15  Conn.  475  (1843),  hold- 
ing that  a  subscription  made  by  a 
pity  without  authority  may  be  made 
valid  by  subsequent  legislative  ac- 
tion; in  this  case  the  validating  stat- 
ute was  passed  upon  the  application 
of  the  city  making  the  subscription; 
Beardsley  v.  Smith,  16  Conn.  368 
(1844);  Society  for  Savings  v.  New 
London,  29  Conn.  174  (1860);  Doug- 
las V.  Chatham,  41  Conn.  211  (1874). 

Florida:  Cotten  v.  Leon  County,  6 
Fla.  610  (1856). 

Georgia:  Winn  v.  Macon,  21  Ga. 
375  (1857);  Powers  v.  Inferior  Court 
of  Dougherty  County,  23  Ga.  65  (1857). 

Illinois:  Shaw  v.  Dennis,  10  ILL  405 
(1849) ;  Prettyman  v.  Tazewell  Coimty, 
19  la  406  (1858),  holding  that  an  in- 
junction on  the  ground  of  fraud  at 
an  election  authorizing  a  subscrip- 
tion will  not  be  granted  to  one  who 
delays  until  others  have  acted  upon 
the  faith  that  the  municipal  corpo- 
lation  will  aid  an  enterprise :  Robert- 
son V.  Rockford,  21  El.  451  (1859); 
Schuyler  County  v.  People,  25  lU.  181 
(1860);  Butler  v.  Dunham,  37  HL  474 
<1861);  Dunnovan  v.  Green,  57  HL  63 
<1870);  Madison  County  v.  People,  58 
IlL  456  (1871);  Chicago,  etc.  R  E.  v. 
Smith,  62  IlL  268  (1871);  Decker  v. 
Hughes,  68  IlL  83  (1878);  Quincy,  etc. 
.E.  R  V.  Morris,  84  lU.  410  (1877);  Chi- 
cago, etc.  R.  R  u  Aurora,  99  IlL  205 
<1881);  Olcott  V.  Supervisors,  16  WalL 


678  (1873).  But  see  Weightman  v. 
Clark,  103  U.  S.  356  (1880). 

Indiana:  Aui-ora  v.  "West,  9  Ind.  74 
(1857);  S.  C,  22  Ind.  88  (1864);  Evans- 
vHle,  etc.  R.  R.  v.  EvansvUle,  15  Ind. 
395  (1860);  Bartholomew  County  v. 
Bright,  18  Ind.  93  (1862);  Thompson 
V.  Peru,  29  Ind.  305  (1868);  Lafayette, 
etc.  R  R  V.  Geiger,  34  Ind.  ISo  (1870); 
John  V.  Cincinnati,  etc.  E.  E,,  35  Ind. 
539  (1871);  Crawford  County  v.  Louis- 
viUe,  etc.  E'y,  39  Ind.  193  (1873); 
Mount  Vernon  v.  Hovey,  52  Ind.  563 
(1876);  Indiana,  etc.  E"y  v.  Attica,  56 
Ind.  476  (1877);  WiUiams  v.  HaU,  65 
Ind.  129  (1879);  Bittinger  v.  BeU,  65 
Ind.  445  (1879);  Brocaw  v.  Gibson 
County,  73  Ind.  543  (1881);  Peed  v. 
Millikan,  79  Ind.  86  (1881). 

Iowa:  "  In  Iowa,  up  to  1858,  it  was 
held  that  such  acts  were  constitu- 
tional; but  from  that  time  up  to  1869 
they  were  held  to  be  unconstitu- 
tionaL  when  the  court  seems  to  have 
undergone  a  radical  change,  and 
from  that  time  to  the  present  the 
constitutionality  of  such  measures 
has  been  sustained."  Wood,  RaUw. 
(1st  ed.),  p.  264,  citing  Dubuque 
County  V.  Dubuque,  etc.  R.  R,  4 
Greene,  1  (1853);  State  v.  BisseU,  4 
Greene,  328  (1854);  Clapp  v.  Cedar 
County,  5  Iowa,  15  (1857);  McMUlen 
V.  Lee  County,  6  Iowa,  391  (1858). 
The  above  authorities,  prior  to  1858, 
hold  these  acts  constitutional,  as  do 
the  following,  since  1869:  Stewart  v. 
Polk  County,  30  Iowa,  9  (1870);  Bon- 
nifield  v.  BidweU,  32  Iowa,  149  (1871); 
Jordon  v.  Hayne,  36  Iowa,  9  (1872); 
Muscatine,  etc.  R  R  v.  Horton,  38 
Iowa,  33  (1873);  WapeUo  County  v. 
Burbngton,  etc.  R  R.,  44  Iowa,  585 
(1876);  McMiUen  v.  Boyles,  6  Iowa, 
304  (1858);  Games  v.  Robb,  8  Iowa, 
193  (1859);  Chamberlain  v.  Burling- 
ton, 19  Iowa,  395  (1865),  holding  that 
a  charter  autliorizing  a  city  to  bor- 
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one.    Any  other  decision  would  have  checked  the  growth  of 
the  country,  unsettled  investments,  and  brought  upon  Ameri- 


row  money  for  "  any  public  purpose  " 
does  not  confer  power  to  aid  in  con- 
structing a  railroad;  particularly 
King  V.  Wilson,  1  Dillon,  555  (1871); 
S.  C,  14  Fed.  Cas.  563,  as  to  how  far 
the  federal  courts  will  foUow  the 
state  courts  as  to  the  constitutional- 
ity of  such  statutes;  while  the  fol- 
lowing cases,  .decided  between  1858 
and  1869,  hold  such  acts  unconstitu- 
tional and  void:  Stokes  v.  Scott 
County,  10  Iowa,  166  (1859);  State  v. 
Wapello  County,  13  Iowa,  388  (1862); 
Myers  v.  Johnson  County,  14  Iowa, 
47  (1862).  See  also,  in  general,  Doon 
V.  Cummins,  143  U.  S.  366  (1893). 

Kansas:  Atchison  v.  Butcher,  3 
Kan.  104  (1865);  Leavenworth  County 
V.  MiUer,  7  Kan.  479  (1871);  Southern 
Kansas,  etc.  R.  R.  v.  Towner,  41  Kiin. 
72  (1889);  Morris  v.  Morris  County, 
7  Kan.  576  (1871);  State  v.  Nemaha 
County,  7  Kan.  543  (1871);  Burnes  v. 
Atchison,  2  Kan.  454  (1864);  Leaven- 
worth, etc.  E.  E.  V.  Douglas  County, 
18  Kan.  169  (1877);  Tui-ner  v.  Wood- 
son County,  27  Kan.  314  (1882),  hold- 
ing that,  where  the  amount  of  bonds 
voted  to  be  issued  was  in  excess  of 
the  amount  which  a  township  might 
legally  issue,  the  vote  was  a  nullity 
only  as  to  the  excess.  Kansas  City, 
etc.  E.  E.  V.  Rich  Township,  45  Kan. 
275  (1891);  Hutchinson,  etc.  E.  E.  v. 
Kingman  County,  48  Kan.  70  (1893). 

Kentucky:  Talbot  v.  Dent,  9  B.  Mon. 
526  (1849);  Slack  v.  Maysville,  etc.  E. 
E.,  13  B.  Mon.  1  (1852);  Maddox  v. 
Graham,  2  Mete.  (Ky.)  56  (1859); 
Shelby  County  Court  v.  Cumberland, 
etc.  E.  E.,  8  Bush  (Ky.),  309  (1871), 
holding  that  a  subscription  not  au- 
thorized by  law  may  be  validated  by 
later  legislation;  Allison  v.  Louis viUe, 
etc.  E.  E.,  10  Bush,  1  (1873);  Christian 
County  Court  v.  Smith,  13  S.  W.  Rep. 
134  (Ky.,  1889);  on  rehearing,  13  S.  W. 
Rep.  376.    A  raih:oad  cannot  be  taxed 


to  aid  in  paying  a  municipal  subscrip- 
tion to  its  construction.  Louisville, 
etc.  E.  R  V.  Commonwealth,  89  Ky. 
531  (1890);  Brown  uTinsley,  21  S.  W. 
Eep.  535  (Ky,  1893). 

Louisiana:  PoUce  Jury  v.  McDon- 
ogh,  8  La.  Ann.  341  (1853);  Parker  v. 
Scogin,  11  La.  Ann.  629  (1856).  Of. 
Wilson  V.  Shreveport,  29  La.  Ann. 
673  (18773.  Municipal-aid  bond  case. 
Eeynolds,  etc.  Co.  v.  Monroe,  45  La. 
Ann.  1024  (1893). 

Maine:  Augusta  Bank  v.  Augusta, 
49  Me.  507  (1860):  Stevens  u  Anson,  73: 
Me.  489  (1883).  A  town  may  maintain 
a  bill  in  equity  against  many  bond- 
holders to  compel  them  to  deliver  up 
their  bonds  as  having  been  illegally 
issued  in  aid  of  a  railroad.  Farming- 
ton  ViHage  Corp.  v.  Sandy  River  Nat. 
Bank,  85  Me.  46  (1892). 

Massachusetts:  Poi-tage  County  v. 
Wisconsin  Cent.  E.  E.,  121  Mass.  460 
(1877),  holding  that  the  legislature  of 
Wisconsin  has  power  to  authorize 
counties  to  subscribe  for  stock  in  aid 
of  railroads  and  to  issue  bonds  there- 
for. 

Michigan:  In  Michigan  the  courts 
hold  that  statutes  authorizing  mu- 
nicipal corporations  to  subscribe  to 
the  stock  of  a  railroad  or  vote  bonda 
to  it  are  void,  and  the  subscription 
and  bonds  are  void.  People  v.  Salem, 
20  Mich.  452  (1870);  Thomas  v.  Port 
Huron,  27  Mich.  320  (1873);  People  v. 
State  Treasurer,  33  Mich.  499  (1871)  j 
People  V.  Detroit,  28  Mich.  338  (1873). 
But  see  Talcott  v.  Pine  Grove,  1  Flip. 
(U.  S.)  120  (1872);  S.  C,  23  Fed.  Cas. 
652,  where  the  position  taken  by  the 
court  of  Michigan  was  held  to  be  so 
contrary  to  precedent  and  so  unex- 
pected as  to  operate  as  a  surprise 
upon  the  community;  S.  C.  affirmed, 
sub  nom.  Pine  Grove  v.  Talcott,  19 
Wall.  666  (1873),  which  was  adliered 
to  m  Taylor  v.  Ypsilanti,  105  U.  S.  60 
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can  municipalities  the  disgrace  and  disastrous  loss  of  credit 
■which  arise  from  repudiation. 


(1881).  '  See  also  Chickaming  v.  Car- 
l.eiiter,  100  U.  S.  663  (1882).  Where 
the  issue  of  municipal  bonds  in  aid 
of  a  railroad  is  illegal,  as  in  Michigan, 
the  law  cannot  be  evaded  by  issuing 
bonds  nominally  for  public  improve- 
ments, but  really  in  aid  of  a  railroad. 
Eisley  v.  Howell,  57  Fed.  Rep.  544 
(1893). 

Minnesota:  Davidson  v.  Eamsey 
Co.,  18  Minn.  4S2  (1872);  State  v. 
Clark,  23  Minn.  432  (1877);  Kimball 
V.  Lakeland,  41  Fed.  Rep.  289  (1890j. 

Mississippi:  Strickland  i-.  Railroad 
Co.,  Miss.  MSS.,  cited  in  1  Dillon,  Mun. 
Corp.  (4th  ed.),  p.  225,  n.;  New  Or- 
leans, etc.  R.  R.  V.  McDonald,  53  Miss. 
240  (1876);  Wells  v.  Supervisors,  102 
U.  S.  625  (1880);  Madison  County  v. 
Priestly,  42  Fed.  Rep.  817  (1890); 
Bamum  u  Okolona,  148  U.  S.  893 
(1893). 

Missouri:  St.  Louis  v.  Alexander, 
33  Mo.  483  (1856) ;  St.  Joseph,  etc.  R.  R. 
V.  Buchanan  County  Court,  39  Mo. 
485  (1867);  State  v.  Macon  County 
Court,  41  Mo.  453  (1867);  Chillicothe, 
etc.  R.  E.  V.  Brunswick,  44  Mo.  553 
(1869);  State  v.  Linn  Co.,  44  Mo.  504 
(1869) ;  State  v.  Sullivan  Coimty  Court, 
51  Mo.  522  (1873);  Osage  Valley,  etc. 
R.  R.  V.  Morgan  County  Court,  53  Mo. 
156  (1873);  Smith  v.  Clark  County,  54 
Mo.  58  (1873);  State  u  Green  County, 
54  Mo.  540  (1874);  State  v.  Hannibal, 
etc.  R.  R.,  101  Mo.  136  (1890). 

Nebraska:  Hallenbeck  v.  Hahn,  3 
Neb.  377  (1873j ;  Reineman  v.  Coving- 
ton, etc.  R.  R.,  7  Neb.  310  (1878),  hold- 
ing that,  il  a  county  votes  aid  to  a 
railroad  in  excess  of  the  sum  allowed 
by  the  law,  such  act  is  void  and  will 
not  authorize  the  issue  of  any  bonds 
whatever;  Railroad  Co.  v.  Otoe 
County,  16  WaU.  667  (1872);  Dixon 
County  V.  Field,  111  U.  S.  83  (1884). 
In  Nebraska  a  failure  to  construct 
the  road  in  the  municipality,  and  the 


construction  of  the  road  by  a  vendee, 
are  both  fatal.  Midland  Township  v. 
Gage  County,  37  Neb.  582  (1893).  If 
voters  have  been  induced  to  favor 
bonds  by  false  and  fraudulent  repre- 
sentations, a  court  of  equity  will  en- 
join the  delivery.  Nash  v.  Baker,  37 
Neb.  713  (1893). 

Nevada:  Gibson  v.  Mason,  5  Nev. 
283  (1869);  Lincoln  County  v.  Luning, 
133  U.  S.  529  (1890). 

New  Hampshire:  Perry  v.  Keene, 
56  N.  H.  514  (1876). 

New  Jersey:  Bernards  Township  v. 
Morrison,  133  U.  S.  523  (1890). 

New  York:  In  New  York  the  courts 
liave  unwillingly  sustained  the  va- 
lidity of  such  grants.  Clarke  v. 
Rochester,  28  N.  Y.  605  (1864);  Grant 
V.  Courter,  24  Barb.  232(1857);  Benson 
u  Albany,  24  Barb.  248  (1857);  Peo- 
ple V.  Henshaw,  61  Barb.  409  (1870); 
Ex  parte  Taxpayers  of  Kingston,  40 
How.  Pr.  444  (1870) ;  Gould  v.  Oneonta, 
71  N.  Y.  298  (1877);  Sweet  u  Hulbert, 
51  Barb.  312  (1868),  denying  the  con- 
stitutionality of  a  donation  of  bonds. 
Cf.  People  V.  BatcheUor,  53  N.  Y.  138 
(1873),  holding  that  a  municipal  cor- 
poration cannot  be  compelled  by  the 
legislature,  against  its  consent  and 
that  of  its  taxpayers,  to  become  a 
stockholder  in  a  corporation  which  is 
private  in  character  (as  here,  a  rail- 
road) —  a  statute  for  such  a  purpose 
is  void;  Queensbury  v.  Culver,  19 
WalL  83  (1873),  in  which  the  New 
York  doctrine  is  denied  by  the  su- 
preme court  of  the  United  States. 

But  the  law  is  clear,  in  New  York, 
that  such  statutes  and  subscriirtions 
thereunder  are  coustitutionaL  Bank 
of  Rome  v.  Rome,  18  N.  Y.  38  (1858); 
Starin  v.  Genoa,  33  N.  Y.  439  (1861); 
Solon  V.  Williamsburgli  Sav.  Bank, 
114  N.  Y.  122  (1889);  Alvord  v.  Syra- 
cuse Sav.  Bank,  98  N.  Y.  599  (1885), 
holding  that  the  legislature  may  give 
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The  act  of  the  legislature  authorizing  a  municipal  subscription, 
however,  wiU  not  avail  to  validate  such  a  contract,  unless  it  is 
duly  passed  in  accordance  with  all  the  constitutional  formal- 


to  the  bonds  a  negotiability  which 
is  not  given  to  them  by  the  court; 
Craig  V.  Andes,  93  N.  Y.  405  (1883), 
holding  that  bonds,  even  in  bona  fide 
hands,  are  void  where  part  of  the 
consents  thereto  were  conditional, 
even  though  the  bond  recites  that 
all  legal  steps  to  comply  with  the 
]a,w  were  taken;  Lyons  v.  Chamber- 
Iain,  89  N.  Y.  578  (1882),  where  the 
person  to  whom  illegal  bonds  were 
Issued  was  held  to  account  for  them; 
Cagwin  v.  Hancock,  84  N.  Y.  533 
(1881),  holding  that  the  town  may  set 
up  that  a  majority  did  not  vote  for 
the  issue  of  the  bonds;  that  the  fed- 
eral decisions  will  not  be  followed; 
that  an  innocent  holder  is  not  pro- 
tected, and  that  "the  bonding  acts 
are  now  regarded  as  hostile  to  a 
sound  public  policy; "  Springport  v. 
Teutonia  Sav.  Bank,  84  N.  Y.  403 
(1881),  also  holding  that  the  affidavit 
of  assessors  as  to  the  vote  is  only 
prima  facie  evidence.  To  same  effect 
see  Dodge  v.  Platte  County,  83  N.  Y. 
318  (1880),  declaring  void  certain  Mis- 
souri municipal  bonds;  Duanesburgh 
V.  Jenkins,  57  N.  Y.  177  (1874),  sus- 
taining the  constitutionality  of  bond- 
ing acts  and  reviewing  the  New  York 
cases;  People  v.  Mitchell,  35  N.  Y.  551 
(1866);  S.  C,  45  Barb.  208  (1865);  Peo- 
ple V.  Spencer,  55  N.  Y.  1  (1873);  WiU- 
iams  V.  Duanesburgh,  66  N.  Y.  129 
(1876);  Horton  v.  Thompson,  71  N.  Y. 
513  (1878);  affirmed  in  Scipio  v. 
Wright,  101  U.  S.  665  (1879).  In  New 
York  an  effectual  remedy  against  the 
illegal  bonding  of  a  town  in  aid  of  a 
railroad  is  found  in  holdiog  liable  to 
the  tovsm  the  parties  who  promoted 
the  aid,  for  all  sums  paid  by  the  town 
to  bona  fide  holders  of  tlie  bonds. 
Famham  v.  Benedict,  107  N.  Y.  159 
(1887).  A  suit  ia  equity  to  cancel 
illegal  mimicipal  bonds  does  not  lie, 


except  where  the  defendant  fails  to 
allege  that  there  is  a  remedy  at  law. 
Mentz  V.  Cook,  108  N.  Y.  504  (1888). 
Long  delay  may  bar  the  right  of  a 
municipality  to  have  such  bonds  can- 
celed. Calhoun  v.  Millard,  131  N.  Y. 
69  (1890).  See  also,  in  general,  Solon 
V.  WiUiamsburgh,  etc.  Bank,  114 
N.  Y.  133  (1889);  BrowneU  v.  Green- 
wich, 114  N.  Y.  518  (1889). 

North  Carolina:  Taylor  v,  New- 
beme,  3  Jones,  Eq.  141  (1855);  Cald- 
well V.  Burke  County,  4  Jones,  Eq. 
333  (1858);  HiU  v.  Forsyth  County,  67 
N.  C.  367  (1870);  Wood  v.  Oxford,  97 
N.  C.  337  (1887);  McDoweU  v.  Massa- 
chusetts, etc.  Co.,  96  N.  C.  514  (1887); 
Goforth  V.  Eutherford,  etc.  Co.,  96 
N.  C.  535  (1887). 

Ohio:  Cincinnati,  etc.  R.  E.  v.  (Clin- 
ton County,  1  Ohio  St.  77  (1852);  Steu- 
benvQle,  etc.  E.  R  v.  North  Town- 
ship, 1  Ohio  St.  105  (1853);  Cass  v.  Dil- 
lon, 2  Ohio  St.  607  (1853);  Thompson 
V.  KeUy,  3  Ohio  St.  647  (1853);  State 
V.  Union  Township,  8  Ohio  St.  394 
(1858);  State  v.  Hancock  County,  11 
Ohio  St.  183  (1860);  Knox  County  v. 
Nichols,  14  Ohio  St.  260  (1863);  State 
V.  Perrysbm-g,  14  Ohio  St.  472  (1863); 
State  V.  Goshen,  14  Ohio  St.  569  (1863) ; 
Walker  v.  Cincinnati,  21  Ohio  St.  14 
(1871);  S.  C,  1  Cin.  121  (1871). 

Pentisylvania:  Com'th  v.  Mo  Will- 
iams, 11  Pa.  St.  61  (1849);  Brown  v. 
Commissioners,  21  Pa.  St.  37  (1853); 
Sharpless  v.  Philadelphia,  31  Pa.  St. 
147  (1853);  Moers  v.  Eeading,  31  Pa. 
St.  188  (1853);  Com'th  v.  AUegheny 
County,  32  Pa.  St.  218  (1858);  Com'th 
V.  Pittsburgh,  34  Pa.  St.  496  (1859); 
Com'th  V.  Pittsburgh,  41  Pa.  St.  278 
(1861);  Com'th  v.  Perkins,  43  Pa.  St. 
400  (1862);  Pennsylvania  E.  E.  v. 
Philadelphia,  47  Pa.  St.  189  (1864); 
Riddle  v.  Philadelphia,  etc.  E.  R,  1 
Pittsb.   (Pa.)  158  (1854);  Armstrong 
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ities ;  ^  and  after  a  subscription  is  made,  any  act  of  the  legisla- 
ture restricting  or  abridging  the  taxing  power  so  as  to  deprive 
the  municipality  of  the  power  to  pay  the  bonds  is  unconstitu- 
tional and  void.^  In  California  the  courts  go  even  to  the  ex- 
tent of  holding  that  the  legislature  may  compel  a  municipality 
to  subscribe  to  the  stock  of  a  railway  company  and  to  issue  its 
bonds  in  payment  thereof.'  But  this  extreme  view  .is  disap- 
proved in  New  York  *  and  in  Illinois/  the  courts  in  these  states 
taking  the  better  ground  that,  while  it  is  competent  for  the 


County   V.  Brinton,  47  Pa.  St.  367 
(1864). 

South  Carolina:  State  v.  Charles- 
ton County,  10  Rich.  L.  491  (1857); 
Lancaster  County  v.  Cheraw,  etc.  R. 
R,  28  S.  C.  134  (1888);  State  u  White- 
sides,  30  S.  C.  579  (1889);  Floyd  v. 
Perrm,  80  S.  C.  1  (1888). 

Tennessee:  City,  etc.  v.  Charleston, 
etc.  R.  R.,  44  S.  W.  Rep.  670  (Tenn., 
1897) ;  Taxpayers  of  Milan  v.  Tennes- 
see, etc.  E.  R.,  11  Lea,  329  (1883);  Wil- 
son County  V.  Nat.  Bank,  103  XJ.  S. 
770  (1880);  Nichol  v.  NashviUe,  9 
Humph.  252  (1848);  LouisviUe,  etc. 
R.  R.  V.  Davidson  County  Court,  1 
Sneed,  637  (1854);  Williams  v.  Duck 
River,  etc.  R.  R.,  9  Baxt.  488  (1876); 
Clay  V.  Hawkins  County,  5  Lea,  137 
<1880);  Lauderdale  County  v.  Farga- 
son,  7  Lea,  153  (1881);  Winston  v. 
Tennessee,  etc.  R.  R,  1  Baxt.  60  (1873). 

Texas:  San  Antonio  v.  Jones,  28 
Tex.  19  (1866);  San  Antonio  v.  Lane, 
33  Tex.  405  (1869);  San  Antonio  v. 
Gould,  34  Tex.  49  (1870). 

Vermont:  Bennington  v.  Park,  50 
Vt.  178  (1877);  First  Nat.  Bank  v. 
Concord,  50  Vt.  357  (1877). 

Virginia:  Goddin  v.  Crump,  8 
Leigh,  130  (1837);  Cumberland 
County  V.  Randolph,  89  Va.  614 
(1893).  See  also  Goshom  v.  Ohio 
County,  1  W.  Va.  308  (1865). 

Wisconsin:  State  v.  Common  Coim- 
cil,  71   N.  W.  Rep.  86    (Wis.,  1897) 
Clark  V.  Janesville,  10  Wis.  136  (1860) 
Bushnell  v.  Beloit,  10  Wis.  195  (1860) 
Foster  v.  Kenosha,  13  Wis.  616  (I860): 


Veeder  v.  Lima,  19  Wis.  280  (1865) 
Fisk  V.  Kenosha,  36  Wis.  33  (1870) 
PhiUips  V.  Albany,  38  Wis.  340  (1871) 
Rogan   V.  Watertcwn,  30  Wis.  259 
(1873);  Lawson  v.  Milwaukee,  etc.  R. 
E.,   30   Wis.   597    (1873);    Oleson   v. 
Green  Bay,  etc.,  36  Wis.  383  (1874). 
Cf.  Whiting  v.  Sheboygan,  etc.  R  R, 
35  Wis.  167  (1870).    Municipal  gift  of 
land  to  a  railroad.    Northern  Pac. 
R.  E.  V.  Roberts,  43   Fed.  Rep.  734 
(1890).   A  county  cannot  donate  land 
to  a  railroad.    EUis  v.  Northern,  etc. 
R.  R.,  77  Wis.  114  (1890). 

The  leading  cases  upon  the  consti- 
tutionality of  statutes  authorizing 
municipal  subscription'  to  railroads 
are  Goddia  v.  Crump,  8  Leigh  (Va.), 
120  (1837)  — which  is  said  by  Judge 
Dillon  to  be  the  first  iu  the  long 
series;  Leavenworth  County  v.  Mil- 
ler, 7  Kan.  479  (1871);  Slack  v.  Mays- 
ville,  etc.  R.  R,  13  B.  Mon.  (Ky.)  1 
(1853);  Knox  Co.  v.  Aspinwall,  31 
How.  (U.  S.)  539  (1858);  Sharpless  v. 
Mayor,  31  Pa.  St.  147  (1853). 

'Amoskeag  Bank  v.  Ottawa,  105 
U.  S.  667  (1881). 

2  Wolfe  V.  New  Orleans,  103  IT.  S. 
858  (1880).  Cf.  Edwards  v.  William- 
son, 70  Ala.  145  (1881);  Hays  v.  Dowis, 
75  Mo.  350  (1881). 

3  Napa  Valley  R.  R.  v.  Napa  Coimty, 
30  Cal.  485  (1866). 

<  People  V.  BatcheUor,  53  N.  T.  138 
(1873).  Cf.  Queensburg  v.  Culver,  19 
Wall.  (U.  S.)  83  (1873). 

5Caii-o,  etc.  R.  E.  u.  Sparta,  77  lU. 
505  (1875). 
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legislature  to  authorize  a  municipal  subscription  in  a  proper 
case,  there  is  no  power  anywhere  to  compel  such  a  subscription 
or  donation. 

"Wtile  it  may  be  conceded  that,  from  a  constitutional  stand- 
point as  weU  as  from  that  of  public  policy  and  expediency,, 
there  are  grave  objections  to  the  existence  or  exercise  of  this 
power,  which  has  plainly  been  monstrously  abused,'  it  is  clear 
that  the  courts,  almost  universally,  as  has  been  shown,  have 
taken  and  will  continue  to  hold  the  most  liberal  views  as  to  the 
legislative  prerogative  in  this  respect.  Such  authority  inher- 
ing in  the  legislature  is  generally  conceded. 

A  municipality  which  has  not  yet  been  incorporated  cannot 
hold  an  election  and  vote  a  subscription  for  stock.  The  sub- 
scription is  void.^  But  a  de  facto  mimicipal  corporation  recog- 
nized by  the  legislature  cannot  defeat  its  bonds  by  alleging 
irregular  incorporation.'  It  is  no  objection  to  the  validity  of 
the  legislative  act,  or  the  municipal  subscription,  that  the  sub- 
scription is  made  to  a  railroad  company  not  yet  in  existence,* 
or  to  the  company  that  first  builds  the  road.' 

It  must  not  be  overlooked,  however,  that  municipalities  never 
have  the  power,  by  virtue  of  any  of  these  legislative  enactments,, 
to  tax  themselves  for  the  benefit  of  enterprises  or  objects  which 
are  private  in  their  nature.  Municipal  subscriptions  can  only 
be  made  to  the  stock  of  companies  of  an  essentially  public  char- 
acter.   This  is  a  rule  conclusively  settled  and  plainly  statutary.* 

1  Dillon,  Mun.  Corp.,  §§  12, 117,  157;  holder  for  value  are  not  rendered 
Cooley,  Const.  Lira.,  pp.  261  et  seq.  void  by  the  fact  that,  at  the  time  the 

2  Clark  V.  JanesvQle,  13  Wis.  414  vote  authorizing  the  subscription 
(1861);  S.  C,  10  Wis.  136;  Eocliester  was  taken,  the  company  to  be  bene- 
u  Alfred  Bank,  13  Wis.  432  (1861) ;  fited  was  not  created  according  to 
Berliner  v.  Waterloo,  14  Wis.  378  law.  To  same  effect,  James  v.  Mil- 
(1861).  See  Lewis  v.  Clarendon,  5  waukee,  16  Wall.  159(1873);  Railroad 
Dillon,  329  (1878);  S.  C,  15  Fed.  Cas.  Co.  v.  Falconer,  103  U.  S.  831  (1880). 
474,  to  the  effect  that,  if  authority  is  Contra,  Eubey  v.  Shain,  54  Mo.  207 
given  "to  any  incorporated  town  or  (1873);  People  v.  Franklin,  5  Lans.. 
city"  to  subscribe  for  stock,  it  is  not  (N.  Y.)  129  (1871);  Concord  v.  Ports- 
limited  to  such  towns  as  are  incorpo-  mouth  Sav.  Bank,  92  U.  S.  625  (1875). 
rated  when  the  act  was  passed.  5  North  v.  Platte  County,  29  Neb. 

3  Comanche  County  v.  Lewis,  133  447  (1880). 

U.  a  198  (1890).  eLoan  Assoc,  v.  Topeka,  20  Wall. 

4  In  Daviess  County  v.  Huidekoper,  655  (1874) ;  Weismer  v.  Douglas,  64 
98  U.  S.  98  (1878),  it  is  held  that  county  N.  Y.  91  (1876) ;  Bissell  v.  Kankakee, 
bonds  in  the  hands  of  a  bona  fide  64  111.  249(1872);  Brewer  Brick  Co.  v. 
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Questions  involving  the  distinction  between  public  and  private 
uses  are  constantly  arising  vfhen  the  validity  of  municipal  bonds 
is  the  issue,  and  the  courts  adhere  to  the  rule  that  municipal 
aid  can  lawfully  be  extended  only  to  railroads  or  other  enter- 
prises of  a  distinctly  publio  or  quasi-public  character.^    A  mu- 

Brewer,  63  Me.  63  (1873);  Alien  v.  destitute  poor.  State  u  Osawkee,  14 
Jay,  60  Me.  134  (1873);  Lowell  v.  Bos-  Kan.  418  (1875).  Or  to  aid  in  con- 
ton,  111  Mass.  454(1873);  State  ■«.  Osa-  structing  a  woolen-mill.  McConnell 
wakee,  14  Kan.  418  (1875);  MoConneU  v.  Hamm,  16  Kan.  328  (1876).  Or  to 
V.  Hamm,  16  Kan.  328  (1876);  Union  build  a  dam.  Union  Pac.  R.  R.  v. 
Pao.  R.  R.  V.  Smith,  33  Kan.  745  (1880) ;  Smith,  23  Kan.  745  (1880).  Or  to  con- 
Clark  V.  Des  Moines,  19  Iowa,  199  struct  a  toll-bridge.  Clark  v.  Des 
(1865);  Frederick  v.  Augusta,  5  Ga.  Moines,  19  Iowa,  199  (1865).  To 
561  (1848) ;  Commercial  Nat.  Bank  v.  aid  a  company  which  manufactures 
lola,  3  DilL  353(1873);  S.  C,  6  Fed.  bridges,  plows,  stoves,  etc.  Commer- 
Cas.  331;  Citizens'  Sav.  Assoc,  v.  To-  cial  Nat.  Bank  v.  lola,  3  Dill.  353 
peka,  3  DiU.  376  (1874);  S.  C,  5  Fed.  (1873);  S.  C,  6  Fed.  Cas.  321;  Citizens' 
Cas.  737.  Cf.  Bloodgood  v.  Mohawk,  Sav.  Assoc,  v.  Topeka,  3  DiU.  376 
etc.  R.  R.,  18  Wend.  9,  65  (1837);  (1874);  S.  C,  5  Fed.  Cas.  737.  CJ. 
Chapman  v.  Gates,  54  N.  T.  132, 144  Bloodgood  v.  Mohawk,  etc.  R.  R.,  18 
(1873);  Osborne  v.  Adams  County,  "Wend.  9, 65(1837);  Chapman  u  Gates, 
109  U.  S.  1  (1883);  S.  C,  106  U.  S.  181  54  N.  Y.  132, 144  (1873).  Or  to  aid  a 
(1883);  Ottawa  v.  Carey,  108  U.  S.  110  steam  grist-mill.  Osborne  v.  Adams 
(1883);  Freeland  w  Hastings,  93  Mass.  County,  109  U.  S.  1  (1883);  S.  C,  106 
570  (1865);  Jenkins  v.  Andover,  103  U.  S.  181  (1883).  Or  to  aid  the  de- 
Mass.  94  (1869);  People  v.  Salem,  30  velopment  of  a  water-power.  Ottawa 
Mich.  453  (1870);  Curtis  v.  WJiipple,  v.  Carey,  108  U.  S.  110  (1883).  Or  to 
24  Wis.  350(1869);  Cook  v.  Sumner  repay  to  persons  money  paid  by  them 
Spinning,  etc.  Co.,  1  Sneed  (Tenn.),  698  for  substitutes  in  the  army.  Free- 
(1854);  Cooley,  Const.  Lim.  (5th  ed.)  land  v.  Hastings,  92  Mass.  570  (1865). 
p.  261.  As  to  tax  for  a  school-house,  see  Jen- 
1 A  municipal  donation  to  a  pri-  kins  v.  Andover,  103  Mass.  94  (1869). 
vate  manufacturing  concern  is  void.  As  to  payment  of  money  on  acooimt 
Cole  V.  Lk  Grange,  113  U.  S.  1  (1884).  of  drafting  of  soldiers,  see  Thompson 
Aid  to  bridge-manufacturing  and  v.  Pittston,  59  Me.  545  (1871);  Tyson 
iron-works  company  held  void.  Loan  v.  Halifax,  51  Pa.  St.  9  (1865).  Aid  to 
Assoc.  V.  Topeka,  20  Wall.  655  (1874).  a  private  school  is  void  (Curtis  v. 
Same  as  to  hydraulic  works.  Weis-  Whipple,  34  Wis.  350  — 1869);  or  to  a 
mer  V.  Douglas,  64  N.  Y.  91  (1876).  manufacturing  company.  Cook  v. 
Also  to  linen  company.  BisseU  v.  Sumner  Spinning,  etc.  Co.,  1  Sneed 
Kankakee,  64  111.  349  (1873).  Also  ex-  (Tenn.),  698  (1854);  Cooley,  Const, 
empting  manufactui-ing  companies  Lim.,  5th  ed.,  p.  363  et  seq.  A  munici- 
from  taxes  for  ten  years.  Brewer  pality  has  no  power  to  invest  in  the 
Brick  Co.  v.  Brewer,  62  Me.  63  (1873).  stock  of  a  steamship  company  (Penn- 
Alsb  loan  of  credit  to  saw-mill  and  sylvania  R.  R.  v.  Philadelphia,  47  Pa. 
box-factory.  Allen  v.  Jay,  60  Me.  134  St.  189—1864) ;  nor  to  operate  free  f er- 
(1872).  Also  loan  to  persons  rebuild-  ries  (Jaoksonport  v.  Watson,  33  Ark. 
ingafteraflre.  Lowell u Boston, 111  704 — 1878);  but  a  subscription  to  a 
Mass.  454  (1873).    Or  to  relieve  the  turnpike    company  has    been    held 
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nicipal  corporation  may  be  authorized  by  the  legislature  to  build 
irrigation  ditches,  the  cost  thereof  to  be  defrayed  by  taxation.' 
§  92.  Constitutional  provisions  prohibiting  municipal  sub- 
scriptions.—  The  unchecked  exercise  of  this  power  on  the  part 
of  the  state  legislatures  has  entailed  upon  the  people  of  the 
states  such  a  burden-  of  taxation  ^  that  in  many  states  are  found 
constitutional  prohibitions  rendering  it  unlawful  for  municipal 
corporations  to  make  subscriptions  or  lend  their  credit  to  any 
incorporated  company  or  enterprise,  not  strictly  and  exclusively 
governmental  in  its  nature  and  constitution.  This  is  the  case 
in  Pennsylvania,'  Ohio,*  Illinois,'  New  York,«  Indiana,''  Mis- 
souri,' Mississippi,'  and  in  some  other  states.'"    In  general  it  wiU 


legal.  Clark  t).  Leathers,  5  S.  W.  Rep. 
576  (Ky.,  1887).  And  to  obtain  a  water- 
supply.  Frederick  v.  Augusta,  5  Ga. 
661  (1848).    See  86  Fed.  Rep.  597. 

1  FaUbrook  Irrigation  Dist.  v.  Brad- 
ley, 164  U.  S.  112  (1896). 

2  Dillon,  Mun.  Corp.,  §§  156,  160. 
The  sum  of  municipal  indebtedness 
in  this  country  is  said  to  exceed  one 
thousand  millions  of  dollars,  and  the 
amount  is  constantly  increasing. 

3  Amend,  to  Const.  1857,  §  7,  art.  II; 
Pennsylvania  R.  R.  v.  Philadelphia, 
47  Pa.  St.  189  (1864). 

^  Const.,  art.  VIII,  §  6;  Walker  v. 
Cincinnati,  21  Ohio  St.  14  (1871);  Cass 
V.  DiUon,  2  Ohio  St.  607  (1853);  State 
V.  Perrysburg,  14  Ohio  St.  472  (1863); 
Thompson  v.  KeUy,  2  Ohio  St.  647 
(1853);  Wyscaver  v.  Atkinson,  37  Ohio 
St.  80  (1881). 

5  Const.  1870;  Concord  v.  Ports- 
mouth Sav.  Bank,  92  U.  S.  625  (1875); 
LouisviUe  v.  Savings  Bank,  104  U.  S. 
469  (1881);  Harter  v.  Kernochan,  103 
U.  S.  562  (1880);  Fairfield  v.  Gallatin 
County,  100  TJ.  S.  47  (1879);  Chicago, 
etc.  R.  R.  V.  Pinckney,74  lU.  277  (1874) ; 
Moultrie  Coimty  v.  Rockingham,  etc. 
Bank,  92  U.  S.  631  (1875);  Robertson 


V.  Rockford,  21  lU.  451  (1859).  The 
constitutional  prohibition  in  Illinois 
against  lending  credit  applies  to  the 
state  only,  and  not  to  counties  or 
cities. 

6  Amend.  Const.,  Jan.  1, 1875;  Peo- 
ple V.  Fort  Edward,  70  N.  Y.  28  (1877); 
Dodge  V.  Platte  County,  82  N.  Y.  218 
(1880),  reversing  S.  C,  16  Hun,  285. 

'  Const.,  art.  X,§  10;  Lafayette,  etc. 
R.  R.  V.  Geiger,  34  Ind.  185  (1870); 
John  V.  Cincinnati,  etc.  R.  R.,  85  Ind. 
539  (1871);  AspinwaU  v.  Jo  Daviess 
County,  22  How.  (U.  S.)  364  (1859); 
Brocaw  v.  Gibson  County,  73  Ind.  543 
(1881). 

8  Const,  art.  XI,  §  14;  Schuyler 
County  V.  Thomas,  98  U.  S.  169  (1878); 
Smith  V.  Clark  County,  54  Mo.  58 
(1873);  Macon  County  v.  Shores,  97 
U.  S.  272  (1877);  Ray  County  v.  Van- 
sycle,  96  U.  S.  675  (1877);  Scotland 
County  V.  Thomas,  94  U.  S.  682  (1876). 

9  Const.,  art.  XII,  §  14;  Calhoim 
County  V.  Galbraith,  99  U.  S.  214 
(1878);  Hayes  v.  Holly  Springs,  114 
U.  S.  120  (1885);  Grenada  County  v. 
Brogden,  112  U.  8.  261  (1884).  ^  Cf. 
State  V.  Young,  29  Minn.  474  (1881). 
Where  municipal-aid  bonds  were  is- 


i»  See  Part  VII,  infra.  Where  the 
statutes  limit  the  amount  of  debt 
which  a  county  may  incur  in  aid  of 
railroads,  and  aid  is  voted  to  the  full 


amount,  subsequent  aid  is  void.  Chi- 
cago, etc.  R  R.  V.  Osage  County,  38 
Kan.  597  (1888), 
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be  found  that  these  constitutional  provisions  forbid  in  terms 
any  subscription  or  lending  of  credit  by  any  municipality  in  the 
state,  or  by  the  state  itself,  to  any  company,  association,  or  cor- 
poration whatsoever.  Sometimes  the  prohibition  is  absolute, 
and  at  other  times  two-thirds  or  a  majority  of  the  qualified 
electors  of  the  municipality  must  vote  to  render  such  aid.  The 
constitutional  or  statutory  provisions  which  prohibit  municipal 
subscriptions  are  construed  to  Be  prospective  only,  unless  they 
contain  express  words  making  them  retroactive.^  This  princi- 
ple is  frequently  applied  when  the  constitutional  enactment  is 


sued  under  an  unconstitutional  stat- 
ute, but  are  enforced  by  the  United 
States  courts  in  favor  of  bona  fide 
holders,  the  municipality  may  re- 
cover back  from  the  railroad  com- 
pany or  its  successor  the  amounts  so 
paid  to  such  bona  fide  holders.  Plain- 
view  V.  Winona,  etc.  R.  E.,  36  Minn. 
505  (1887).  In  Walker  v.  Cincinnati,  21 
Ohio  St.  14  (1871),  the  bufldiug  of  the 
Cincinnati  Southern  Bailway  by  the 
city  of  Cincinnati  was  held  legal,  not- 
withstanding the  state  constitution 
forbade  the  legislature  from  author- 
izing any  city,  etc.,  becoming  a  "  stock- 
holder in  any  joint-stock  company, 
corporation,  or  association  whatever. " 
1  Moultrie  County  v.  Rockingham, 
etc.  Bank,  92  U.  S.  631  (1875);  Gre- 
nada County  V.  Brogden,  112  U.  S.  361 
(1884);  Fairfield  v.  Gallatin  County, 
100  U.  S.  47  (1879);  Randolph  County 
V.  Post,  98  TJ.  S.  503  (1876);  RaUs 
County  V.  Douglass,  105  U.  S.  728 
(1881);  Henry  County  v.  Mcolay,  95 
U.  S.  619  (1877),  holding  that  when 
authority  had  been  granted  to  a 
county  in  Missouri  to  subscribe,  the 
power  was  not  subject  to  a  constitu- 
tional amendment  requiring  the  as- 
sent of  two-thirds  of  the  voters  of  the 
county;  Cass  County  v.  GiLLett,  100 
U.  S.  585  (1879),  foUowingand  approv- 
ing last  case;  Callaway  County  v. 
Foster,  93  U.  S.  567  (1876),  to  same 
effect,  same  constitution;  Louisiana 
V.  Taylor,  105  U.  S.  454  (1881),  to  same 
effect,  same  constitution;  Durkee  v. 


Board  of  Liquidation,  103  U.  S.  646 
(1880);  Howard  County  v.  Paddock, 
110  U.  S.  384  (1884);  Dallas  County  v. 
McKenzie,  110  U.  S.  686  (1884).  The 
legislature  cannot,  after  the  adoption 
of  a  constitutional  amendment  pro- 
hibiting municipalities  from  voting 
aid,  remedy  defects  in  votes  taken 
before  the  amendment  was  adopted. 
Katzenberger  v.  Aberdeen,  131  U.  S. 
172  (1887);  Decker  v.  Hughes,  68  lU. 
88  (1878),  holding  that,  where  a  new 
state  constitution  has  been  adopted, 
the  old  one  governs  as  to  bonds  issued 
under  its  authority,  though  not  actu- 
ally issued  until  after  the  adoption 
of  the  new  one;  Moultrie  County  v. 
Fairfield,  105  U.  S.  370  (1881),  holding 
that  whore  a  donation  in  aid  of  a 
railroad  had  been  voted  by  a  coiinty 
before  the  adoption  of  the  new  con- 
stitution of  Illinois,  bonds  to  pay  it 
might  be  issued  after  its  adoption. 
In  LouisviUe  v.  Savings  Bank,  104 
U.  S.  469  (1881),  it  was  held  that  the 
court  would  even  take  cognizance  of 
the  fractions  of  a  day  in  order  to 
do  justice  in  such  a  case.  Schall  v. 
Bowman,  63  BL  321  (1872);  Richards 
V.  Donagho,  66  HI.  73  (1872);  Wright 
V.  Bishop,  88  IlL  303  (1878).  Contra, 
Jeffries  v.  Lawrence,  43  Iowa,  498 
(1876);  Falconer  v.  Buffalo,  etc.  R.  R, 
69  N.  Y.  491  (1877);  List  v.  Wheeling, 
7  W.  Va.  501  (1874).  Cf.  Hayes  v. 
Holly  Springs,  114  U.  S.  130  (1885); 
Henderson  v.  Jackson  Comity,  3  Mc- 
CKary,  615  (1881). 
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passed  after  a  municipal  subscription  is  voted,  but  before  it  ig 
actually  completed.' 

It  has  been  held  that  a  provision  restricting  the  power  of  a 
state  to  make  subscriptions  in  aid  of  railroads  cannot  be  con- 
strued so  as  to  prohibit  the  municipal  subdivisions  of  the  state 
from  subscribing.'  And  a  restriction  as  to  the  power  of  a  county- 
will  not  be  held  applicable  to  a  eity.^  School  districts  have  no 
power  to  subscribe  to  the  stock  of  a  railroad,  and  bonds  issued 
to  pay  such  a  subscription  are  void.* 

§  93.  Change  in  the  state  constitution  or  the  general  statu- 
tory laws  after  themunicipal  coritoration  has  voted  to  subscribe. 
Constitutional  provisions  or  general  statutes  prohibiting  munici- 
pal corporations  from  subscribing  to  the  stock  of  other  corpo- 
rations, or  from  lending  their  credit  thereto,  are,  as  already 
stated,"  prospective  in  their  application. 

That  which  a  corporation  has  the  constitutional  or  statutory 
right  to  do,  and  which  it  has  done  in  pursuance  of  that  right  or 
authority,  cannot  be  affected  or  undone  by  subsequent  constitu- 
tional change  or  amendment,  or  by  the  passage  of  general  stat- 


1  For  cases  involving  a  construction 
of  the  Illinois  constitution  and  its 
effects  on  previous  donations,  see 
Fairfield  v.  Gallatin  County,  100  TJ.  S. 
47  (1879);  Chicago,  etc.  R  E.  v.  Pinck- 
ney,  74  III  277  (1874;;  Lippincott  v. 
Pana,  93  lU.  24  (1879);  Middleport  v. 
Mtna.  L.  Ins.  Co.,  83  HI.  563  (1876). 
Cf.  Moultrie  County  v.  Fairfield,  105 
U.  S.  370  (1881);  Enfield  v.  Jordan,  119 
U.  S.  680  (1887). 

2  Pattison  v.  Yuba  County,  13  CaL 
175  (1859);  New  Orleans  v.  Graihle,  9 
La.  Ann.  561  (1854);  Slack  v.  Mays- 
ville,  etc.  R  R,  13  B.  Mon.  (Ky.)  1 
(1852);  Leavenworth  County  v.  Mil- 
ler, 7  Kan.  479  (1871);  Prettyman  v. 
TazeweU  County,  19  la  406  (1858). 
The  courts  are  incMned  to  hold  that 
a  limit  on  the  rate  of  taxation  that  a 
city  may  levy  does  not  apply  to  a  tax 
in  aid  of  municipal  subscriptions  to 
railroads.  Of.  People  v.  State  Treas- 
urer, 33  Mich.  499  (1871);  Pitzman  v. 
Fl-eeburg,  93  IlL  111  (1879). 

3  Thompson   v.  Peru,  39  Ind.   305 


(1868) ;  Aurora  v.  West,  9  Ind.  74  (1857). 
The  statute  may  prescribe  that  the 
aid  voted  shall  not  bind  property  out- 
side of  a  town  in  the  county,  unless 
the  residents  outside  of  the  town  vote 
in  favor  of  it.  Kentucky  Union  R  E. 
V.  Bourbon  County,  85  Ky.  98  (1887); 
DiUon,  Mun.  Corp.,  §  163,  citing 
Butz  V.  Muscatine,  8  Wall.  575  (1869); 
Learned  v.  Burlington,  3  Am.  L.  Eeg. 
(N.  S.)  394  (1863),  and  n.;  Leaven- 
worth V.  Norton,  1  Kan.  433  (1863); 
Burnes  v.  Atchison,  3  Kan.  454  (1864). 
And  see  Commonwealth  v.  Pitts- 
burgh, 34  Pa.  St.  496  (1859);  Amey  v. 
Allegheny  City,  34  How.  (U.  S.)  364 
(1860);  State  v.  Perrysburg,  14  Oliio 
St.  473  (1863);  Cumberland  v.  Ma- 
gruder,  34  Md.  381  (1871);  Assessors  v. 
Commissioners,  3  Brewst.  (Pa.)  833 
(1869);  State  v.  Guttenberg,  38  N.  J. 
L.  419  (1876). 

<  Weightman  v.  Clark,  103  TJ.  S.  356 
(1880). 

5  §  93,  swpra. 
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tttes.  This  is  a  fundamental  rule  of  constitutional  law.'  If, 
however,  a  popular  vote  does  not  give  the  company  proposed 
to  be  benefited  a  vested  right  to  the  subscription  by  the  munici- 
pality, and  if,  until  the  subscription  is  actually  made,  the  con- 
tract is  unexecuted,  and  therefore  obligatory  upon  neither 
party,  there  is  ground  for  holding  that  a-  constitutional  prohi- 
bition, taking  effect  after  the  election,  but  before  the  subscrip- 
tion is  made  pursuant  to  authority  conferred  by  the  popular 
vote,  will  be  sufficient  to  invalidate  the  subscription.  This  was 
the  view  taken  by  the  supreme  court  of  the  United  States  in 
the  case  of  Aspinwall  v.  Commissioners  of  the  County  of  Da- 
viess,^ and  approved  in  some  later  cases.'  There  are  cases  of 
authority,  however,  in  favor  of  the  rule  that,  after  the  corpo- 

1  See,  in.  regard  to  the  Illinois  con- 
stitution, Clay  County  v.  Society  for 
Savings,  104  U.  S.  579  (1881);  People 
V.  Logan  County,  63  III  374  (1872); 
Moultrie  County  v:  Rockingham,  etc. 
Sav.  Bank,  93  U.  S.  631  (1875);  Louis- 
ville V.  Savings  Bank,  104  U.  S.  469 
(1881);  Choisser  v.  People,  140  111  21 
(1893).  See  also  Nelson  v.  Haywood 
County,  87  Tenn.  781  (1889).  An  irreg- 
ular vote  to  issue  bonds  before  a  con- 
stitutional provision  is  enacted  can- 
not be  legalized  by  legislative  act 
afterwards.  Williams  v.  People,  132 
111.  574  (1890).  Where  the  original 
subscription  was  conditional,  the  con- 
dition cannot  be  waived  after  a  con- 
stitutional provision  prohibiting  these 
subscriptions  has  been  passed.  Eich- 
■eson  V.  People,  115  lU.  450  (1886).  To 
the  same  effect,  with  regard  to  the 
Constitution  of  1875  of  Nebraska,  see 
State  V.  Lancaster  County,  6  Neb.  314 
(1877);  and  as  to  constitution  of  Mis- 
souri of  1865,  see  Louisiana  v.  Taylor, 
105  U.  S.  454  (1881);  Cass  County  v. 
GiUett,  100  U.  S.  585  (1879);  Scotland 
County  V.  Thomas,  94  U.  S.  682  (1876) ; 
Ray  County  v.  Vansycle,  96  CJ.  S.  675 
(1877);  Callaway  County  v.  Foster,  93 
U.  S.  567  (1876) ;  Ralls  County  v.  Doug- 
lass, 105  U.  S.  728  (1881),  in  which  bonds 
issued  under  a  city  charter  without 
a  popular  vote  were  held  valid  not- 


withstanding the  provisions  of  a  con- 
stitution adopted  afterwards,  but  in 
force  when  the  bonds  were  issued,  re- 
quired a  submission  of  such  matters 
to  a  vote;  State  v.  Macon  County 
Court,  41  Mo.  453  (1867),  to  the  same 
effect;  State  v.  Sullivan  County 
Court,  51  Mo.  532  (1873),  to  the  same 
effect.  Of.  State  v.  Dallas  County 
Court,  72  Mo.  339  (1880),  where  a  later 
statute  was  held  to  have  taken  away 
the  power  under  a  former  one.  A  stat- 
ute passed  subsequently  to  a  consti- 
tutional prohibition  may  legalize  an 
irregular  subscription  made  before 
the  prohibition.  BoUes  v.  Brimfield, 
130  U.  S.  759  (1887).  The  repeal  of 
the  act  authorizing  a  tax  for  munici- 
pal aid  before  any  money  has  been 
expended  by  the  railroad,  excepting 
a  small  sum  for  surveys,  prevents  a 
lessee  of  the  railroad  enforcing  pay- 
ment when  the  taxes  were  not  as- 
signed to  the  lessee.  Barthel  v.  Meader, 
73  Iowa,  135  (1887). 

2  22  How.  364(1859). 

3  Norton  v.  BrownsviUe,  139  U.  S. 
479  (1889);  Wadsworth  v.  Supervis- 
ors, 102  IT.  S.  534  (1880).  See  also 
Railroad  Co.  v.  Falconer,  103  IT.  S. 
831  (1880);  German  Sav.  Bank  v. 
Franklin  County,  128  IT.  S.  536  (1888); 
Eddy  V.  People,  137  111  428  (1889). 
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ration  has,  by  a  popular  vote  at  an  election  lawfully  lield^ 
voted  to  subscribe  for  stock,  subsequent  changes  of  the  consti- 
tution or  the  general  statutes  ■will  not  affect  the  right  of  the 
municipality  to  go  on  and  complete  the  contract,  to  make  the 
formal  subscription,  and  to  issue  the  bonds  or  levy  the  special 
tax  to  pay  the  calls.' . 

§  94.  Statutory  formalities  must  he  siibstantially  complied 
with. — A  substantial  compliance  with  the  formalities  prescribed 
by  a  statute  authorizing  a  municipal  subscription  to  stock  is  all 
that  the  law  requires ;  but  such  a  compliance  is  requisite  to  the 
validity  thereof.^    Where  the  statute  authorizing  municipal- 


1  United  States  v.  Jefferson  County, 
5  DiU.  310  (1878);  S.  C,  26  Fed.  Gas. 
597;  Maenhaut  v.  New  Orleans,  3 
Woods,  1  (1876);  S.  C,  16  Fed.  Cas. 
880;  Sibley  u  Mobile,  3  Woods,  535 
(1876);  S.  C,  33  Fed.  Cas.  57;  Nicolay 
V.  St.  Clair  County,  3  Dill.  163  (1874); 
S.  C,  18  Fed.  Cas.  327;  Huidekoper 
V.  DaUas  County,  3  Dili  171  (1875); 
S.  C,  12  Fed.  Cas.  845.  Cf.  Red  Book 
V.  Henry,  106  U.  S.  596  (1882),  and 
cases  in  note  1,  p.  231. 

2  Bonds  issued  by  municipalities  to 
aid  railroads  are  valid  only  when 
issued  in  compliance  with  the  stat- 
ute authorizing  them.  Young  v. 
Clarendon,  133  U.  S.  340  (1889);  HoflE 
V.  Jasper  County,  110  U.  S.  53  (1884), 
following  the  ruling  in  Anthony  v. 
Jasper  County,  101  U.  S.  693  (1879), 
w^here  it  was  held  that  a  bona  fide 
holder  of  bonds  coiild  not  maintain 
an  action  on  bonds  not  registered 
with  the  state  auditor  as  required  by 
statute;  Bissell  v.  Spring  Valley,  110 
U.  S.  162  (1884),  holding  that  when  a 
statute  required  bonds  to  be  attested 
by  the  county  clerk  rmder  the  seal 
of  the  county,  bonds  issued  without 
his  ■  signature  were  not  valid;  Ham- 
lin V.  MeadviUe,  6  Neb.  227  (1877), 
holding  that  a  vote  authorizing  a 
subscription  gives  no  power  to  make 
a  donation ;  Cairo,  etc.  E.  E.  v.  Sparta, 
77  IlL  505  (1875),  where  bonds  were 
authorized  by  a  vote  upon  a  propo- 


sition that  they  should  run  twenty 
years,  when  the  statute  submitted  a 
proposition  to  be  voted  upon  for 
bonds  to  run  not  exceeding  ten  years,, 
the  court  refused  to  compel  the  city 
to  issue  them;  Mustard  v.  Hoppess^ 
69  Ind.  334  (1879),  where  an  election, 
and  a  tax  voted  and  levied  in  pmrsu- 
ance  of  it,  were  held  not  invalidated 
on  account  of  a  canvass  of  the  votes, 
which  was  not  entirely  regular;  Peo- 
ple V.  Dutcher,  56  HL  144  (1870),  hold- 
ing that  when  the  statute  does  not 
prescribe  a  mode  of  election  it  should 
be  held  in  accordance  with  the  law 
of  the  organization  of  the  mimici- 
pahty;  People  v.  Logan  County,  6S 
111.  374  (1873).  This  case  was  an  ap- 
plication for  mandamus  to  compel  a 
subscription.  A  demurrer  to  an  an- 
swer alleging  that  the  vote  in  favor 
of  subscription  was  obtained  by 
fraudulent  votes  with  the  knowledge- 
of  the  corporation  to  be  benefited 
was  overruled;  Pana  v.  Lippincott,  3 
III  App.  466  (1877),  where  a:  vote  taken 
at  a  special  town  meeting,  when  the 
statute  required  it  to  be  taken  at  a 
regular  meeting,  was  held  not  to  con- 
fer authority  to  subscribe;  People  v. 
Smith,  45N.  Y.  773  (1871),holdingthat^ 
when  the  act  requires  a  petition  of 
taxpayers,  the  power  is  personal  to 
them  and  cannot  be  exercised  by 
an  agent;  Wetumpka  v.  Wetumpka 
Wharf  Co.,  63  Ala.  611  (1879),  hold- 
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aid  "bonds  requires  that  the  road  should  be  constructed  before 
the  bonds  are  good,  a  purchaser  is  bound  to  take  notice  of  that 
f  act.^  If  the  statute  requires  the  profile  and  estimates  to  be 
made  before  municipal  aid  is  given,  a  subsequent  variation  re- 
leases the  subscription.^ 

But  not  every  failure  to  observe  all  the  formalities  prescribed 
by  the  statute  is  sufficient  to  invalidate  a  subscription.  "When 
the  omission  is  a  matter  of  form  more  than  of  substance,  it  ■wHl 
not  invalidate  the  subscription.' 


ing  that  a  judgment  on  bonds  issued 
by  a  municipality  is  conclusive  upon 
it  as  to  the  validity  of  the  bonds  and 
as  to  all  defenses  which  might  have 
been  urged  against  it  at  law;  but  in 
a  bill  in  equity  to  enforce  a  statutory 
trust  by  which  the  property,  etc.,  of 
the  ipiunicipality  was  pledged  to  pay 
them,  it  may  show  that  the  bonds 
were  issued  in  violation  of  the  con- 
ditions of  the  statute;  Munson  v. 
Lyons,  13  Blatohf.  539  (1875);  S.  C, 
17  Fed.  Cas.  1003,  holding  that  an  ob- 
jection which  would  be  good  in  a 
direct  review  of  the  proceedings  — 
as  here,  that  the  petition  of  taxpay- 
ers gave  the  authorities  no  jurisdic- 
tion —  may  be  of  no  avail  as  against 
hona  fide  holders  of  bonds;  Thomp- 
sons Perrine,  103  U.  S.  806(1880); 
Jasper  County  v.  Ballou,  103  U.  S. 
745  (1880),  and  Massachusetts,  etc.  Co. 
V.  Cherokee,  43  Fed.  Eep.  750  (1890), 
holding  that  a  subsequent  statute 
may  correct  errors.  See  also  Carroll 
County  V.  Smith,  111  U.  S.  556  (1884); 
Hawley  ■;;.  Fairbanks,  108  U.  S.  543 
(1883); 'Buchanan  v.  Litchfield,  103 
U.  S.  278  (1880);  People  v.  Hulburt, 
46  N.  Y.  110  (1871);  People  v.  Suffern, 
68  N.  Y.  331  (1877);  Wilson  v.  Canea- 
dea,  15  Hun,  318  (1878);  Angel  v. 
Hume,  17  Hun,  374  (1879);  People  v. 
Hutton,  18  Hun,  116  (1879);  People 
V.  Barrett,  18  Hun,  206  (1879);  Wheat- 
land V.  Taylor,  39  Hun,  70  (1883).  A 
municipal  subscription,  authorized 
by  statute,  to  a  corporation  to  con- 
struct   locks    and    dams,  and    duly 


made,  cannot  be  enforced  to  pay  for 
repairing  old  locks  and  dams.  Jes- 
samine County  V.  Swigert's  Adm'r,  3 
S.  W.  Eep.  13  (Ky.,  1887).  Where 
judgment  is  taken  by  default  the 
facts  alleged  cannot  be  disputed  in 
the  mandamus  proceedings.  Harsh- 
man  V.  Knox  County,  133  TJ.  S.  306 
(188V).  A  vote  of  mimicipal  aid  is 
void  if  the  grantee  is  in  the  altemar 
tive.  State  v.  Eoggen,  23  Neb.  118 
(1887).  In  Klansas  a  taxpayer  can- 
not enjoin  the  board  from  declaring 
the  vote  on  municipal  aid.  He  must 
wait  and  enjoin  the  subscription. 
State  V.  Wabaunsee  County,  36  Kan. 
180  (1887) ;  People  v.  Santa  Anna,  67  IlL 
57  (1873),  where  an  election  was  held 
illegal  because  held  without  a  regis- 
tration of  voters  as  required  by  law; 
People  V.  Laenna,  67  111.  65  (1873),  a 
similar  case;  Chicago,  etc.  B.  E.  v. 
Mallory,  101  lU.  583  (1883),  where  an 
election  presided  over  by  one  mod- 
erator with  one  clerk,  when  the  law 
required  three  judges  and  two  clerks, 
was  held  void,  conferring  no  au- 
thority upon  a  town  to  issue  bonds. 
Municipal  bonds  issued  without  the 
order  of  the  grand  jury,  as  required 
by  statute,  are  not  collectible  by  an 
owner  who  does  not  show  that  he  is 
a  bona  fide  holder.  Frick  v.  Mercer 
County,  138  Pa.  St.  533  (1891). 

1  Mercer  County  v.  Provident,  etc. 
T.  Co.,  73  Fed.  Eep.  633  (1896). 

2  State  V.  Morristown,  93  Tenn.  239 
(1893). 

sPana   v.   Bowler,   107  U.   S.   539 
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Many  of  these  defenses,  hoi^'ever,  are  defeated  by  the  fact 
that  the  municipality  is  estopped  from  setting  up  the  illegality, 
there  having  been  long  delay,  or  the  recitals  on  the  bonds 
themselves  having  represented  that  the  legal  formalities  were 
<My  observed.^    A  lonafde  holder  of  a  municipal  bond  issued 


(1882),  holding  that  the  fact  that  an 
election  was  irregularly  conducted 
could  not  avail  as  a  defense  to  bonds 
in  the  hands  of  a  hona  fide  holder, 
the  court  refusing  to  follow  the  rul- 
ing of  the  Illinois  supreme  court  in 
Lippinoott  v.  Pana,  93  HL  24  (1879), 
which  declared  the  bonds  void;  John- 
son (bounty  V.  Thayer,  94  IT.  S.  631 
(1876),where  the  court  said:  "Defects, 
irregularities,  or  informalities  which 
do  not  affect  the  result  of  the  vote  do 
not  affect  its  validity; "  Belfast,  etc. 
E.  R.  u  Brooke,  60  Me.  568  (1873  >, 
where  a  call  for  a  town  meeting  '•  to 
see  if  the  town  will  loan  its  credit  to 
aid  in  the  construction  "  of  a  railroad 
named  was  held  to  give  reasonable 
notice  that  a  proposition  to  subscribe 
for  its  stock  would  be  acted  upon; 
Draper  v.  Springport,  104  U.  S.  501 
(1881),  in  which  the  absence  of  a  seal 
was  held  not  to  affect  the  right  of 
a  bona  fide  holder  to  recover  upon 
bonds  issued  in  payment  of  a  sub- 
scription; Clarke  v.  Hancock  County, 
27  ni.  305  (1862),  where  the  informality 
consisted  in  submitting  two  proposi- 
tions by  one  vote,  and  it  was  held  not  to 
invalidate  bonds  in  the  hands  of  bona 
fide  holders;  Supervisors  v.  Schenck, 
5  Wall.  773  (1866),  where  bonds  issued 
under  a  vote  ordered  by  a  "  county 
court."  instead  of  by  the  "board  of 
supervisoi-s,"  were  held  valid  because 
taxes  had  been  levied  and  interest 
paid  upon  them  by  the  proper  author- 
ities for  nine  years  before  the  claim 
was  made  that  they  were  void.  Cf. 
Jasper  County  v.  Ballou,  103  U.  S.  745 
(1880);  Pana  v.  Bowler,  107  U.  S.  539 
(1SS3);  Jolmson  v.  Stark  County,  24 
III  75  (1860);  Singer  Mfg.  Co.  v.  Eliz- 
-abeth,  43  N.  J.  L.  249  (1880);  New 


Haven,  etc.  R  R  v.  Chatham,  42  Ck)nn. 
465  (1875),  where  a  vote  which  should 
have  been  by  ballot  was  taken  by  di- 
vision of  the  house,  and  no  objection 
was  made  thereto  until  a  railroad 
had  in  good  faith  issued  bonds  which 
were  to  be  guaranteed  by  the  town. 
1  Nugent  V.  Supervisors,  19  Wall. 
241  (1873),  is  the  leading  case.  It 
holds  that  the  delivery  of  the  munici- 
pal bonds  to  the  railroad  in  exchange 
for  the  stock,  together  with  the  levy 
of  a  tax  to  pay  the  interest  on  the 
bonds,  and  the  act  of  the  mimicipal- 
ity  in  voting  as  a  shareholder,  estop 
it  from  denying  the  legality  of  the 
subscription.  Menasha  v.  Hazard,  102 
U.  S.  81  (1880),  where  bonds  were  is- 
sued to  be  valid  when  it  was  certi- 
fied on  them  that  certain  conditions 
had  been  performed.  Such  a  certifi- 
cate was  held  to  estop  the  town  from 
denying  their  validity;  Whiting  v. 
Potter,  3  Fed.  Rep.  517  (1880),  in  which 
it  was  held  that  retaining  railroad 
stock  received  for  bonds,  and  paying 
interest  on  the  bonds  for  a  long  time, 
estopped  a  municipality  from  ques- 
tioning their  validity,  such  acts  being 
a  direct  i-atification  of  the  issue; 
Lamb  v.  Burlington,  etc.  E.  R,  39 
Iowa,  333  (1874),  holding  that  voting 
a  tax  in  aid  of  a  raih-oad,  and  remain- 
ing silent  for  a  year,  dui-ing  which 
the  road  was  completed  upon  the 
faith  of  the  tax,  and  \mtil  the  bene- 
fits accruing  from  the  completion 
were  realized,  estopped  a  townsliip 
from  denying  the  validity  of  the  tax; 
Leavenworth,  eta  R  R  v.  Douglas 
County,  18  Kan.  169  (1877),  where  the 
failure  of  a  i-ailixmd  to  comply  with 
the  conditions  of  an  agreement  by 
which  it  was  to  receive  bonds  was  a 
34 
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on  payment  of  a  subscription  to  stock  need  not  inquire  as  to 
whether  the  bonds  were  issued  upon  the  petition  of  two-thirds 
of  the  freeholders,  inasmuch  as  the  recitals  in  the  bonds  to  that 
effect  will  protect  him.^ 

The  meeting  must  be  duly  called  and  by  the  proper  officer;^ 
the  notice  of  the  meeting  must  be  duly  posted  for  the  full  time 
provided  in  the  act.'    Where  a  municipality  has  subscribed  for 


matter  of  public  knowledge,  and  tlie 
coimty  issuing  the  bonds  made  no 
objection,  but  paid  interest  on  the 
bonds  for  years.  These  circumstances 
were  considered  a  ratification  of  the 
acts  of  the  county  officers  in  issuing 
them;  Lyons  v.  Munson,  99  U.  S.  684 
(1878),  holding  that  where,  under  the 
act  of  New  York,  the  county  judge 
decides  upon  an  application  of  tax- 
payers, his  judgment,  recited  in  the, 
bonds,  cannot  be  attacked  by  the 
town  in  an  action  on  bonds  by  a  hona 
fide  holder,  and  the  town  is  estopped 
to  deny  their  validity  on  that  ac- 
count; Hackett  v.  Ottawa,  99  U.  S. 
86  (1878),  holding  that,  when  bonds 
purport  on  their  face  to  have  been 
issued  to  provide  for  a  loan  for  mu- 
nicipal purposes,  the  city  is  estopped 
from  setting  up  against  an  innocent 
purchaser  for  value  tliat  they  were 
void  because  the  proceeds  were  ap- 
propriated to  other  purposes  —  as  for 
■a  donation  to  a  private  corporation; 
Pendleton  County  v.  Amy,  13  Wall. 
397  (1871),  holding  that  where  the 
issue  of  bonds  by  county  officers, 
without  previous  fulfillment  of  con- 
ditions, would  be  a  misdemeanor,  the 
presumption  is  that  the  conditions 
were  fulfilled;  and  the  receiving  of 
stock  in  payment  and  holding  it  for 
seventeen  years  work  an  estoppel; 
First  Nat.  Bank  v.  Wolcott,  19 
Blatchf.  370  (1881),  where  the  retain- 
ing of  stock  i-eoeived  for  bonds,  and 
paying,  interest  on  the  bonds,  was 
held,  as  against  bona,  fide  holders,  to 
be  a  ratification  of  the  act  of  com- 
missioners in  issuing  them,  the  re- 


cital on  them  being  that  they  were 
issued  in  pursuance  of  a  certain  stat- 
ute; Block  V.  Commissioners,  99  U.  S. 
686  (1878),  in  which  a  county  was 
held  estopped  from  asserting  that  a 
majority  of  the  electors  had  not 
voted  in  favor  of  the  issue  of  bonds, 
the  bonds  having  been  issued  thi'ee 
years  after  the  vote  was  declared 
and  recorded;  Carroll  Coimty  v. 
Smith,  111  U.  S.  556  (1883),  holding 
that  a  recital  in  a  bond  that  it  is  au- 
thorized by  a  particular  statute  does 
not  estop  the  municipality  from  set- 
ting up  that  it  was  not  authorized 
by  a  proper  majority  of  voters, —  in 
this  case  two-thirds.  See  also  Amey 
V.  Allegheny  City,  24  How.  364  (1860); 
Cagwin  v.  Hancock,  84  N.  Y.  533 
(1881),  rev'g  S.  C,  32  Hun,  201;  Or- 
leans V.  Piatt,  99  U.  S.  676  (1878). 

1  Evansville  v.  Dennett,  161  U.  S. 
434  (1896). 

2  Windsor  v.  HaUett,  97  111.  204 
(1880);  Richland  County  w  People,  3 
lU.  App.  210  (1878);  Jacksonville,  etc. 
R.  R.  V.  Virden,  104  111.  339  (1882); 
Bowling  Green,  etc.  R.  R.  v.  Warren 
County  Court,  10  Bush  (Ky.),  711 
(1874).  But  see  Sauerlaering  v.  Iron 
Ridge,  etc.  R.  R.,  25  Wis.  447  (1870); 
Athens  County  v.  Baltimore,  etc.  R. 
R.,  37  Ohio  St.  305  (1881). 

3  McClure  v.  Oxford,  94  U.  S.  439 
(1876) ;  Harding  v.  Rockf  ord,  etc.  R.  R., 
65  111.  90  (1873),  where  bonds  were 
held  invalid  because  the  notice  of 
election  was  posted  less  than  tliirty 
days,  as  required  bylaw;  Packard  v. 
Jefferson  County,  2  Colo.  338  (1874), 
holding  that  a  change  in  the  propo- 
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stock  illegally,  any  other  stockliolder  may  bring  suit  to  have 
the  subscription  canceled.^ 

§  95.  Submission  to  popular  vote. — ^While  the  legislature  may 
authorize  a  municipality  to  make  a  subscription  to  the  stock  of 
a  railway  or  other  corporation  without  submitting  the  question 
to  a  vote  of  the  people,^  it  has  the  power  to  direct  that  the  ques- 
tion shall  be  so  submitted.  Such  an  act  does  not  amount  to  a 
delegation  of  legislative  powers.'  "When  it  is  provided  that  a 
subscription  can  be  made  only  upon  the  petition  of  a  certain 


sition  to  vote  bonds  which  is  in  effect 
a  new  proposition  cannot  be  legally 
voted  upon  at  an  election  already 
called,  there  not  being  sufficient  time 
remaining  before  the  election  to 
give  the  required  notice;  Anderson 
County  V.  Beal,  113  U.  S.  227  (1884), 
holding  that,  if  the  bonds  on  their 
face-recite  that  they  wore  issued  in 
pursuance  of  a  vote  held  on  a  certain 
day,  the  statement  is  equivalent  to 
one  that  the  vote  was  regular  in  form 
as  to  prior  notice,  and  the  municipal 
corporation  is  estopped  from  showing 
that  it  was  held  without  proper  no- 
tice in  an  action  by  a,  bona  fide  holder ; 
George  u  Oxford,  16  Kan.  72  (1876), 
holding  that  when  an  election  au- 
thorizing the  issue  of  bonds  was  held 
upon  insufficient  notice,  and  the 
facts  appeared  upon  the  face  of  the 
bonds,  the  bonds  were  void;  Will- 
iams V.  Roberts,  88  IlL  11  (1878),  where 
an  election  called  by  twelve  voters 
instead  of  twenty,  as  required,  upon, 
a  ten  days'  notice,  where  the  statute 
i-equired  twenty  days,  was  held  a  nul- 
lity. See  also  Wells  v.  Pontotoc 
County,  103  U.  S.  635  (1880);  Lincoln 
V.  Cambria  Iron  Co.,  103  U.  S.  413 
(1880).  But  where  the  notice  was  re- 
quired by  the  statute  to  be  "  posted 
by  the  town  clerk  or  supervisors," 
it  was  held  that  this  did  not  require 
a  posting  by  these  officers  in  person, 
but  that  it  was  sufficient  if  they  pro- 
cured others- to  post  the  notice.  Phil- 
lips V.  Albany,  38  Wis.  340  (1871) ;  Law- 
son  V.  Milwaukee,  etc.  R'y,  30  Wis.  597 


(1873);  Jones  v.  Hurlburt,  13  Neb.  125 
(1882). 

1  Stebbins  v.  Perry  County,  167  111. 
567  (1897). 

2  Otoe  County  u  Baldwin,  111  U.  S. 
1  (1883);  Thomson  v.  Lee  County,  3 
Wall  337  (1865);  EaUs  County  v. 
Douglass,  105  U.  S.  738  (1881);  State 
V.  Macon  County  Court,  41  Mo.  453 
(1867);  State  v.  Sullivan  County 
Court,  51  Mo.  522  (1873).  Of.  State  v. 
Dallas  County  Court,  73  Mo.  339 
(1880);  McCaUie  v.  Chattanooga,  3 
Head  (Tenn.),  317  (1859);  Chicago,  etc. 
R  R.  V.  Aurora,  99  lU.  205  (1881);  Burr 
V.  Chariton  Co.,  2  McCrary,  603  (1880). 
In  this  case  a  charter  of  a  railroad 
authorized  it  to  receive  subscriptions 
from  counties  without  a  vote  of  the 
people.  Bonds  so  issued  were  held 
valid  though  a  prior  special  act  re- 
quired a  vote  of  taxpayers  as  a  con- 
dition precedent  to  such  subscrip- 
tions. 

3Starin  v.  Genoa,  23  N.  Y.  439 
(1861);  Gould  v.  SterUng,  23  N.  Y.  456 
(1861);  Bank  of  Rome  v.  Rome,  18 
N.  Y.  38  (1858) ;  S.  C,  19  N.  Y.  20  (1859) ; 
People  V.  BatcheUor,  58  N.  Y.  138, 
138  (1873);  Duanesburgh  v.  Jenkins, 
57  N.  Y.  177,  193  (1874);  Hobart  v. 
Butte  County,  17  Cal.  33  (1860);  Slack 
V.  Maysville,  etc.  R.  R.,  13  B.  Mon. 
(Ky.)  1  (1853);  Winter  u  Montgomery, 
65  Ala.  403  (1880).  In  Harrington  v. 
Plainview,  27  Minn.  334  (1880),  it  is 
held  that,  where  a  submission  to  the 
people  is  provided  for,  it  must  be  to 
the  legal  voters  of  the  municipality. 
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proportion  of  the  legal  voters,'  there  must  be  a  substantial  com- 
pliance with,  the  spirit  as  well  as  the  letter  of  the  act.^ 

"When  the  enabling  act  provides  for  municipal  aid  to  rail- 
ways and  other  quasi-public  enterprises  upon  the  assent  of  a 

and  cannot  lawfuUy  be  confined  to  People  v.  Oldtown,  88  IlL  203  (1878). 
resident  taxpayers,  whether  legal 
voters  or  not.  Cf.  Babcock  v.  Helena, 
34  Ark.  499  (1879);  Walnut  u  Wade, 
103  U.  S.  683  (1880).  Again,  where  a 
popular  vote,  taken  in  accordance 
with  a  statute,  authorized  a  subscrip- 
tion to  a  designated  railway,  and  the 
bonds  were  issued  to  a  consolidated 
road  including  the  first — these  facts  ' 
appearing  on  the  face  of  the  bond, — 
the  invalidity  of  the  transaction  was 
held  to  appear  on  the  face  of  it. 
Bates  County  v.  Winters,  97  CJ.  S.  83 
(1877).  Cf.  Chicot  County  v.  Lewis, 
103  U.  S.  164  (1880);  Schaefler  v.  Bon- 
ham,  95  la  368  (1880).  But  where  a 
town  is  authorized  to  subscribe  not 
exceeding  a  certain  sum  to  a  desig- 
nated railroad,  several  subscriptions 
made  at  different  times  and  author- 
ized by  as  many  elections,  the  ag- 
gregate not  exceeding  the  amount 
named  in  the  act,  are  valid.  Empire 
V.  DarHngton,  101 U.  S.  87  (1879).  See 
:also  Hurt  v.  Hamilton,  35  Kan.  76 
(1881);  Society  for  Savings  v.  New 
London,  39  Conn.  174  (1860);  First 
Nat.  Bank  v.  Concord,  50  Vt.  257 
(1877). 

1 E.  g.,  in  New  York.  People  u  Hxil- 
bert,  59  Barb.  446  (1871);  People  v. 
Peck,  63  Barb.  545  (1873);  People  v. 
OUver,  1  T.  &  C.  570  (1873);  People 
V.  Hughitt,  5  Lans.  89  (1871);  People 
V.  Franklin,  5  Lans.  139  (1871;  People 
V.  Smith,  45  N.  Y.  773  (1871);  WeUs- 
borough  V.  New  York,  etc.  K.  E.,  76 
N.  Y.  183  (1879).  Of.  St.  Joseph  v. 
Eogers,  16  Wall.  644  (1873);  Syracuse 
Sav.  Bank  v.  Seneca  Falls,  21  Hun 
(N.  Y.),  304  (1880);  Faris  v.  Reynolds, 
70  Ind.  359  (1880). 

2  People  V.  Smith,  45  N.  Y.  773  (1871) ; 
■Craig  V.  Andes,  93  N.  Y.  405  (1883); 


If  the  statute  requires  a  written  ap- 
plication by  ten  legal  voters  before 
the  clerk  should  call  an  election,  such 
application  is  necessary  to  the  valid- 
ity of  the  election,  and  without  proof 
of  it  the  municipality  cannot  be  com- 
pelled to  issue  bonds.  Monadnook 
R.  R.  V.  Peterborough,  49  N.  H.  381 
(1870),  holding  that  a  town  cannot 
delegate  its  power  to  authorize  sub- 
scriptions to  a  committee;  and  a 
statute  requiring  the  vote  of  "  two- 
thirds  of  the  legal  voters  present  and 
voting  at"  the  meeting  must  be 
strictly  obeyed.  Mercer  County  v. 
Pittsburgh,  etc.  R.  R,  37  Pa.  St.  389 
(1856),  in  which  a  statute  designated 
the  grand  jury  of  a  coiinty  to  decide 
upon  a  subscription.  It  was  held 
that  the  grand  jury  could  not  dele- 
gate the  power  so  conferred  to  county 
commissioners,  and  that  the  commis- 
sioners could  only  subscribe  in  ac- 
cordance with  the  decision  of  the 
grand  jury.  Where  the  municipal 
bonds  recite  that  the  vote  was  on  an 
application  of  fifty  voters,  where  the 
statute  required  that  the  application 
should  be  by  voters  and  taxpayers, 
lield,  that  the  bonds  were  void,  where 
the  application  was  not  by  taxpayers. 
Gilson  V.  Dayton,  133  U.  S.  59  (1887). 
Municipal  bonds  issued  on  a  vote  of 
a  minority  of  the  voters,  instead  of  a 
majority,  as  required  by  the  statute, 
inaidof  a  railroad,  are  void.  Onstott 
V.  People,  133  lU.  489  (1888).  In  Pret- 
tyman  v.  Tazewell  County,  19  111.  406, 
414  (1858),  a  case  of  subscription  by 
a  county  to  railroad  stock,  a  tax- 
payer waited  four  months  before  al- 
leging fraud  in  the  election.  HeJd 
equivalent  to  acquiescence,  and  too 
late.    See  also  People  v.  Van  Valkeu- 
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majority  or  two-thirds  of  tlie  legal  voters  of  the  town  or  county, 
this  is  construed  universally  to  mean  that  the  measure  is  to  be 
approved  by  a  majority  or  a  two-thirds  vote,  as  the  case  may 
he ;  that  is  to  say,  by  a  majority  or  two-thirds  of  the  voters  who 
vote  at  the  election  called  for  the  purpose,  and  not  two-thirds 
or  a  majority  of  all  the  qualified  electors  in  the  territory. 
Those  who  fail  to  vote  against  the  measure  are  not  considered 
nor  counted  as  having  the  power  to  vote.^ 


burgh,  63  Barb.  105  (1872);  Evansville, 
etc.  R.  R  V.  Evansville,  15  Ind.  395 
(1860);  Chicago,  etc.  B.  K.  ■y.MaUory, 
101  IlL  583  (1882).  For  the  maimer 
in  Indiana  of  contesting  an  election, 
see  Goddard  v.  Stockman,  74  Ind.  400 
(1881). 

1  Cass  County  v.  Johnston,  95  U.  S. 
860  (1877);  CarroH  County  v.  Smith, 
m  U.  S.  556  (1884);  Cass  County  v. 
Jordan,  95  TJ.  S.  373  (1877);  Hawkins 
u  Carroll  County,  50  Miss.  735  (1874); 
Louisville,  etc.  E.  E.  v.  State,  8  Heisk. 
(Tenn.)  663  (1875);  State  v.  Brassfield, 
67Mo.  331  (1878);  Webb  v.  Lafayette 
County,  67  Mo.  353  (1878);  People  v. 
Harp,  67  III  63  (1873).  Contra,  Peo- 
ple V.  Chapman,  66  111.  137  (1872). 
Cf.  Dunnovan  v.  Green,  57  lU.  63 
(1870),  holding  that  a  statute  which 
authorizes  a  subscription,  provided 
a  majority  of  votes  are  in  favor  of  it, 
means  a  majority  of  votes  cast,  not 
a  majority  of  all  voters;  Culver  v. 
Fort  Edward,  8  Hun,  340  (1876),  hold- 
ing that  if  the  statute  requires  a 
vote  of  the  majority  of  taxable  in- 
habitants, the  coiiisent  of  a  majority 
who  attended  the  meeting  is  not  suf- 
ficient; Walnut  V.  Wade,  103  U.  S. 
683(1879),  holding  that  "inhabitants," 
as  used  iu  an  enabling  act,  meant 
legal  voters;  St.  Joseph  v.  Eogers,  16 
Waa  644  (1872),  where  a  laiw  of  lUi- 
nois,  requiring  a  vote  of  "a  majority 
of  the  legal  voters  of  any  township  " 
in  one  section,  and  a  majority  "  vot- 
ing at  such  election,"  was  construed 
to  mean  a  majority  of  those  voting 
at  the  election;  People  v.  Oliver,  1  T. 


&  C.  570  (1873),  holding  that  "  tax- 
payers "  includes  all  persons  whose 
names  are  on  the  assessment  roU  as 
such,  though  wrongfuUy  taxed  —  as 
non-residents;  Milneru  Pensacola,  3 
Woods,  633  (1875);  S.  C,  17  Fed.  Cas. 
407,  where  a  statute  required  the 
"  consent  of  a  majority  of  the  corpo- 
ration composing  "  the  city.  A  de- 
fense to  an  action  on  the  bonds  by 
an  innocent  holder,  that  only  a  mi- 
nority of  citizens  voted,  was  held  not 
good;  Mel  via  v.  Lisenby,  72  lU.  63 
(1874),  holding  that  the  presumptipn 
is  that  the  vote  cast  at  an  election 
held  according  to  law  is  the  vote  of 
the  whole  number  of  legal  voters; 
Eeiger  v.  Beaufort,  70  N.  C.  319  (1874), 
where  a  majority  of  votes  oast  at  an 
election  was  held  sufficient  imder  a 
statute  requiring  a  majority  of  the 
voters  qualified  to  vote,  although  a 
majority  of  all  the  voters  of  the  town 
did  not  vote.  If  the  petition  must 
be  signed  by  a  majority  of  freehold- 
ers, minors  and  married  women,  etc., 
are  to  be  counted.  State  v.  Kokomo, 
108  Ind.  74  (1886).  See  also  Cagwin 
V.  Hancock,  84  N.  Y.  533  (1881).  And 
for  a  contrary  rule,  well  argued  out, 
see  Harshman  v.  Bates  County,  93 
U.  S.  569  (1875)  [overruled,  however, 
in  Cass  County  v.  Johnson,  95  XJ.  S. 
360  (1877)],  and  the  dissenting  opin- 
ions of  Miller  and  Bradley,  JJ.,  in 
Cass  County  v.  Jolinston,  95  TJ.  S. 
360,  370  (1877).  As  to  the  right  of  a 
voter  or  signer  to  revoke  his  consent 
once  granted,  see  Springport  v.  Teu- 
tonia  Sav.  Bank,  84  N.  Y.  403  (1881); 
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The  legislature  may  render  effective  a  prior  vote  of  a  mimici- 
pality,  taken  without  statutory  authority,  in  aid  of  a  railroad. 
If  the  state  courts  vary  in  their  decisions  on  municipal  aid  to- 
railroads  the  federal  court  will  decide  upon  its  own  judgment.^ 

§  96.  What  officer  or  agent  of  the  municipality  may  make 
the  contract  of  subscription. —  In  the  absence  of  any  express 
provision  in  the  enabling  act  the  proper  persons  to  execute  the 
contract  of  subscription  for  a  municipal  corporation  are  those 
whose  duty  it  is  to  execute  other  contracts  for  and  in  the  name 
of  the  municipality.  A  subscription  is  a  contract,  to  be  exe- 
cuted in  the  ordinary  way  in  which  any  other  contract  may 
properly  be  made.  But  the  act  authorizing  the  subscription 
frequently  provides  by  whom  and  in  what  manner  the  contract 
shaU  be  executed.  "When  this  is  the  case  the  provisions  of  the 
statute  are  to  be  strictly  complied  with.^ 


People  V.  Sawyer,  53  N.  Y.  296  (1873); 
People  V.  Wagner,  1  T.  &  C.  331 
(1873);  People  v.  Hatch,  1  T.  &  C.  113 
(1873).  Cf.  First  Nat.  Bank  v.  Dorset, 
16  BlatoM.  63  (1879);  S.  C,  9  Fed. 
Cas.  98;  Noble  v.  Vincennes,  43  Ind. 
135  (1878);  and  see  Hannibal  v.  Faunt- 
leroy,  105  U.  S.  408  (1881). 

1  Anderson  v.  Santa  Anna,  116  U.  S. 
856  (1886).  Cf.  State  v.  HoUaday,  73 
Mo.  499  (1880);  Smith  v.  Fond  du  Lac, 
8  Fed.  Rep.  389  (1881);  McCaU  v.  Han- 
cock, 10  Fed.  Rep.  8  (1883).  The  fact 
that  the  proposition  to  vote  aid  is  de- 
feated at  one  election  does  not  pre- 
vent the  calling  of  another  election 
to  submit  the  question  again.  Cal- 
houn County  V.  Galbraith,  99  XJ.  S. 
314  (1878);  Society  for  Savings  v. 
New  London,  29  Conn.  174  (1860). 
Nor  does  a  vote  of  aid  to  one  railroad 
prevent  a  subsequent  vote  of  aid  to 
another  railroad.  Chicot  County  v. 
Lewis,  103  U.  S.  164  (1880). 

2  Walnut  V.  Wade,  103  IT.  S.  683 
(1880);  Douglas  v.  Niantic  Sav.  Bank, 
97  lU.  338  (1881);  Windsor  v.  Hallett, 
97  in  204  (1880).  The  commission- 
ers cannot  bind  the  municipality  by 
a  modification  of  the  subscription 
voted  by  it.    BeU  v.  Railroad  Co.,  4 


WaU.  598  (1866).  A  subscription  for 
a  municipality  by  oflSoers  in  a  sup- 
posed office  which  does  not  consti- 
tutionally exist  is  void.  Norton  v. 
Shelby  County,  118  U.  S.  425  (1886). 
So,  for  example,  where  the  act  pro- 
vides for  the  appointment  of  a  board 
of  commissioners  to  make  the  sub- 
scription, they  only  are  competent  to 
make  it;  they  are  for  this  purpose 
the  agents  of  the  municipality  for 
which  they  act ;  they  may  insert  con- 
ditions into  the  contract  wliich,  un- 
less repudiated  by  the  corporation, 
are  valid,  and  will  bind  aU  parties 
concerned;  their  powers  are  to  be  ex- 
ercised jointly,  and  therein  aU  must 
act  —  a  naajority  not  being  sufficient 
by  their  act  to  bind  the  municipality ; 
their  acts,  when  once  fully  performed, 
are  final  and  binding,  and  cannot 
be  recalled  or  revoked.  Danville  v. 
Montpelier,  etc.  R.  R.,  43  Vt.  144 
(1870).  Cf.  First  Nat.  Bank  v.  Arling- 
ton, 16  Blatohf.  57  (1879);  S.  C,  9  Fed. 
Cas.  95;  First  Nat.  Bank  u  Concord, 
50  Vt.  257  (1877) ;  People  v.  Hitchcock, 
2  T.  &  C.  (N.  Y.)  134  (1873);  State  v. 
Hancock  County,  11  Ohio  St.  183 
(1860);  S.  C,  12  Ohio  St.  596.  Cf. 
Jackson  County  v.  Brush,  77  lU.  59 
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It  has  been  held  that,  in  order  to  constitute  a  valid  munici- 
pal subscription  to  the  stock  of  a  railway  company,  it  is  not 
necessary  that  there  be  an  actual  act  of  subscribing.' 

But  the  vote  of  the  taxpayers  or  inhabitants,  as  the  case  may 
be,  is  not  a  subscription,  nor  does  it  amount  to  a  subscription; 
nor  does  it  in  general  vest  in  the  company  for  whose  proposed 
benefit  the  vote  was  taken  a  right  to  have  a  subscription  made.^ 

It  has  been  held  that  the  officers  authorized  to  make  the  sub- 
scription have  a  certain  amount  of  discretion  in  fixing  the  terms 
of  payment.' 


(1875);  Kankakee  v.  ..lltna  Life  Ins. 
Co.,  106  U.  S.  668  (1883);  BisseU  v. 
Spring  Valley,  110  U.  S.  163  (1884);  Re 
Bradner,  87  N.  T.  171  (1881).  If  the 
officers  or  agents  of  a  municipality 
have  a  discretion  with  reference  to 
the  subscription,  to  make  it  or  not, 
as  they  may  think  best  under  the  cir- 
cumstances, their  exercise  of  that 
discretion  is  final,  and  cannot  be  re- 
viewed or  questioned.  Mercer  County 
V.  Pittsburgh,  etc.  R.  R.,  27  Pa.  St. 
389  (1856).  Of.  Falconer  v.  Buffalo, 
etc.  R.  R.,  69  N.  Y.  491  (1877);  First 
Nat.  Bank  v.  Concord,  50  Vt.  257 
(1877). 

'Nugent  V.  Supervisors,  19  Wall 
241  (1873),  holding,  also,  that  a  reso- 
lution by  a  duly  authorized  board 
of  agents,  declaring  a  subscription 
made,  is,  upon  the  acceptance  of  the 
subscription  in  that  shape  by  the 
railway  company,  and  a  notice  to  the 
municipality  of  the  acceptance,  a 
good  and  binding  subscription,  al- 
though, there  was  no  subscription 
made  in  the  books  of  the  company. 
To  same  effect  see  Moultrie  County 
V.  Rockingham,  etc.  Bank,  93  U.  S. 
631  (1875);  Cass  County  v.  GiUett,  100 
U.  S.  585  (1879).  Cf.  State  v.  Jen- 
nings, 48  Wis.  549  (1879).  The  board 
whose  duty  it  is  to  make  the  sub- 
scription may  do  so  through  the 
county  clerk.  Chicago,  etc.  R.  R.  v. 
Stafford  County,  36  Kan.  131  (1887). 
The  bonds,  if  signed  on  Sunday,  will 
be  invalid,  although  the  signature  is 


by  the  proper  officer.  De  Forth  v. 
Wisconsin,  etc.  R.  R,  53  Wis.  330 
(1881);  Bank  of  StatesvUle  «.  States- 
viUe,  84  N.  C.  169  (1881),  where  an 
omission  of  commissioners  to  sign 
bonds  was  held  not  fatal,  the  require- 
ment being  directory. 

2  Cumbex-land,  etc.  R.  R.  v.  Barren 
County  Court,  10  Bush  (Ky.),  604 
(1874);  Bates  County  v.  Winters,  97 
U.  S.  88  (1877).  A  mere  vote  of  the 
municipality  is  not  a  subscription. 
If  the  road  is  foreclosed  before  sub- 
scription, and  the  conditions  of  the 
subscription  are  not  fuUy  oompUed 
with,  no  suit  lies  to  collect.  Hamil- 
ton County  t;.  State,  115  Ind.  64  (1888); 
Bates  County  v.  Winters,  97  U.  S.  83 
(1877),  holding  that  where,  after  an 
election  in  favor  of  making  a  sub- 
scription, the  county  court  made  an 
order  for  a  subscription,  and  its  agent 
reported  that  the  railroad  company 
had  no  stock-books,  for  which,  and 
other  reasons,  he  did  not  make  the 
subscription,  it  was  held  that  these 
acts  were  not  final  and  self-execut- 
ing, and  did  not  constitute  a  sub- 
scription. Wadsworth  v.  St.  Croix 
County,  4  Fed.  Rep.  378  (1880). 

8  Syracuse  Sav.  Bank  u  Seneca 
Falls,  86  N.  Y.  317  (1881),  where  it  was 
held  that  after  regular  proceedings 
had  been  taken  to  bond  a  town,  the 
commissioners,  imder  the  law,  had  a 
right  to  make  the  bonds  payable  at 
one  time  or  at  different  times ;  Winter 
V.  Montgomery,   65  Ala.  403  (1880), 
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§  9Y.  Municipal  subscriptions  may  he  conditional. —  A  mu- 
nicipal corporation  may  annex  to  its  subscription  any  condition 
that  an  individual  subscriber  might  lawfully  prescribe,  and  may, 
in  consequence,  make  the  payment  of  the  subscription  depend 
upon  the  performance  thereof.*    Moreover,  a  municipal  corpo- 


where  a  vote  authorized  the  issue  of 
bonds  to  an  amount  not  exceeding 
f  1,000,000,  and  it  was  held  that  the 
•corporate  authorities  had  discretion- 
ary power  to  issue  them  for  a  less 
amount.  ' 

iBrocaw  v.  Gibson  County,  73  Ind. 
543  (1881);  Portland,  etc.  E.  R.  v. 
Hartford,  58  Me.  33  (1870).  A  mu- 
nicipality authorized  to  vote  a  sub- 
scription to  the  stock  of  a  railroad 
company  may  impose  conditions  that 
shops  be  built  in  the  town.  Casey  v. 
People,  133  111.  546  (1890);  Chicago, 
etc.  R.  R.  V.  Aurora,  99  IlL  305  (1881), 
holding  that  if,  of  two  conditions, 
one  is  legal  and  the  other  unauthor- 
ized, and  they  are  severable,  the 
illegal  one  may  be  rejected  and  the 
bonds  issued  held  good  as  to  the  other ; 
NcBsen  ■;;.  Port  Washington,  37  Wis. 
168  (1875);  Perkins  v.  Port  Washing- 
ton, 37  Wis.  177  (1875);  Platteville  v. 
Galena,  etc.  R.  R.,  43  Wis.  493  (1878), 
holding  that,  where  a  town  accepted 
a  written  proposition  from  a  railroad 
company,  the  terms  and  construction 
of  it  were  not  allowed  to  be  modified 
by  reason  of  representations  made  by 
the  company  to  the  voters  before  the 
election;  Poote  v.  Mount  Pleasant,  1 
McCrary,  101  (1878);  S.  C,  9  Fed.  Cas. 
S68.  In  this  case  the  proceeds  of  city 
bonds  issued'  in  payment  of  a  sub- 
scription to  a  railroad  were  to  be 
expended  within  the  county  limits. 
It  was  held  that,  as  between  the  city 
and  the  road  or  its  assignees  with  no- 
tice, the  bonds  could  not  be  enforced 
if  no  part  of  the  proceeds  had  been 
so  expended.  Atchison,  etc.  E.  R.  v. 
PhiUips  County,  35  Kan.  361  (1881). 
Cf.  Memphis,  etc.  R'y  v.  Thompson, 
24  Kan.  170  (1880) ;  Red  Rock  v.  Henry, 


106  U.  S.  596  (1883);  ShurtlefE  v.  Wis- 
casset,  74  Me.  180  (1883);  State  v.  Han- 
cock Co.,  11  Ohio  St.  183  (1860).  In 
this  case  commissioners  who  wei-e  au- 
thorized-to  subscribe  for  stock  in  a 
railroad  to  run  through  their  county 
and  to  issue  bonds  therefor,  and  who 
had  subscribed  for  the  stock,  were 
allowed,  as  against  a  proceeding  to 
compel  them  to  issue  bonds,  to  set  up 
the  defense  that  the  road  had  not 
been  located  in  their  county.  A  cer- 
tificate of  the  municipal  authorities 
that  the  condition  has  been  complied 
with  renders  the  bonds  issued  on 
that  certificate  valid  and  enforce- 
able, though  the  certificate  was  a 
fraud  on  the  municipality.  Oregon 
V.  Jennings,  119  U.  S.  74  (1886);  Peo- 
ple V.  Holden,  83  111.  93  (1876).  In 
this  case  the  completion  of  a  road, 
except  about  one  mile,  and  the  opera- 
tion of  its  trains  for  that  distance 
over  another  road  so  as  to  supply 
all  the  wants  of  the  public,  were  held 
a  substantial  compliance  with  a 
condition  requiring  its  completion. 
Hodgman  u  St.  Paul,  etc.  R'y,  33 
Mirm.  153  (1876),  holding  that  a  con- 
dition calling  for  the  completion  of 
a  road  to  a  certain  point  did  not  re- 
quire the  building  of  a  bridge  across 
a  river,  other  facilities  for  crossing 
it  being  provided.  See  also  on  con- 
ditional subscriptions,  Concord  v. 
Portsmouth  Sav.  Bank,  93  U.  S.  635 
(1875);  Railroad  Co.  v.  Falconer,  103 
XJ.  S.  831  (1880);  ch.  V,  supra.  In 
Madison  County  Court  v.  Richmond, 
etc.  R.  R.,  80  Ky.  16  (1883),  it  is  held 
that,  while  a  county  may  make  such 
conditions  as  may  seem  pi'oper  to  it 
before  submitting  the  question  of  a 
subscription  to  a  popular  vote,  the 
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ration  is  entitled  to  the  benefit  of  any  implied  conditions  to 
■whicli  an  individual  subscriber  would  be  entitled.^ 

Where  a  condition  precedent  has  not  been  fulfilled  the  sub- 
scription is  not  enforceable,  and  bonds  issued  in  payment  wiU  be 
invalid  even  in  the  hands  of  honafide  holders;  as,  for  example, 
■where  the  location  of  a  railway  in  a  certain  place  is  the  condi- 
tion, and  the  location  is  not  made  as  required  by  the  condition.* 
But  if  it  be  a  condition  subsequent,  as  where  a  town  subscribed 
for  stock  in  a  railway  company  upon  condition  that  the  road 
should  "  be  built  through  the  town  on  the  line  as  run  by  the 
engineer,  with  a  suitable  depot  for  the  convenience  of  the  pub- 
lic," a  failure  to  perform  is  not  a  defense  to  an  action  to  collect 
assessments.' 

§  98.  When  may  a  municipal  sitlscription  he  paid  in  ionds 
instead  of  money? —  The  express  power  of  a  municipality  to 
subscribe  for  stock  does  not  authorize  it  to  issue  negotiable 
bonds  therefor.*    But  where  a  municipal  corporation  is  author- 


county  court  cannot,  after  the  vote 
is  taken,  require  other  conditions,  or 
alter  those  already  imposed,  or  by  a 
second  election  change  the  terms  of 
the  contract  of  subscription  as  orig- 
inally made  and  entered  into.  See 
also  Carroll  County  v.  Smith,  111  U. 
S.  556  (1884). 

1  Lamb  v.  Anderson,  54  Iowa,  190 
(1880). 

iiMeUen  v.  Lansing,  19  Blatchf.  512 
(1881);  Chicago,  etc.  R  R.  v.  Mar- 
seilles, 84  111.  145  (1876);  Bucksport, 
etc.  E.  R.  V.  Brewer,  67  Me.  295  (1877). 

3  Belfast,  etc.  R.  R.  v.  Brooks,  60 
Me.  568  (1878).  Of.  Chicago,  etc.  R.  E. 
V.  Schewe,  45  Iowa,  79  (1876).  As  to 
a  subsequent  breach  of  a  condition 
attached  to  the  subsoi-iption,  see  Peo- 
ple V.  Rome,  etc.  R.  R.,  103  N.  Y.  95 
(1886).  A  contract  to  keep  certain 
shops,  etc.,  permanently  ia  a  place,  in 
consideration  of  local  aid,  niay  be  dis- 
regarded by  the  railroad  after  many 
years,  when  its  terminus  changes,  etc. 
Texas,  etc.  R'y  v.  Marshall,  136  U.  S. 
893  (1890).  Lessees  of  the  purchaser 
of  a  railroad  purchased  at  foreclos- 
ure sale  are  not  bound  by  the  contract 


of  the  first  railroad  company,  made 
with  miunicipaUties  voting  aid  in 
reference  to  depots.  People  v.  Louis- 
ville, etc.  R.  R.,  130  lU.  48  (1887).  See 
also  People  v.  Holden,  83  lU.  93  (1876); 
Hodgman  v.  St.  Paul,  etc.  R.  R,  2E 
Minn.  153  (1876);  State  v.  Clark,  23 
Minn.  422  (1877);  State  v.  Lime,  23 
Minn.  521  (1877).  See  also  §  78,  mpra. 
In  New  York  it  is  held  that,  where  a 
town  imposes,  as  a  condition  prece- 
dent to  its  subscription,  that  the  road 
be  located  and  constructed  tlirough 
the  town,  the  commissioners  have  no 
power  to  accept  any  agreement  from 
the  company  or  any  substitute  in 
lieu  of  full  compliance.  Falconer  v. 
Buffalo,  etc.  R.  R,  69  N.  Y.  491  (1877). 
Where  the  agent  of  the  railroad  rep- 
resented that  a  depot  was  to  be  con- 
structed at  a  certain  place,  a  failure 
to  so  construct  is  good  ground  for 
enjoining  the  issue  of  municipal-aid 
bonds.  Wullenwaber  v.  Dunigan,  30 
Neb.  877 (1890).  Cf.cKIX, infra.  As 
to  the  right  to  revoke  a  consent  by 
popular  vote,  see  §  94,  supra. 

i  Norton  v.  Dyersburg,  127  U.  S.  160 
(1888).  Even  though  a  mmiicipal  cor- 
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ized  to  subscribe  to  the  stock  of  a  railway  or  otber  corporation, 
or  to  lend  its  credit  thereto,  and  to  issue  bonds  to  that  end,  it 
may,  in  the  exercise  of  its  proper  discretion,  instead  of  selling 
the  bonds  and  applying  the  proceeds  to  the  payment  of  the  sub- 
scription, deliver  the  bonds  themselves  to  the  railway  company 
in  exchange  for  an  equivalent  amount  of  the  stook.^ 

In  !N"ew  York  a  contrary  view  prevails,  and  there  is  force  in 
the  ISTew  York  argimient  that  only  thus  can  the  full  par  value 
of  the  bonds  be  realized  for  the  purposes  of  the  enterprise.^ 

§  99.  A  municipal  corporation  as  a  stocMolder. — When  a 
municipal  corporation  subscribes  to  the  stock  of  a  railroad  com- 
pany, it  becomes  a  stockholder  in  just  the  same  sense  as  any 
individual  sub^riber;  is  entitled  to  the  same  rights,  privileges, 
and  emoluments ;  and  is  subject  to  the  same  burdens  of  duty 
and  liability  as  other  holders  of  the  stock.' 


poration  be  authorized  by  statute  to 
subscribe  to  tbe  stock  of  a  railroad, 
yet  it  cannot  issue  its  negotiable 
bonds  to  pay  such,  subscription,  there 
being  no  statutory  authority  for  the 
issue  of  such  bonds.  Hill  v.  Memphis, 
134  U.  S.  198  (1890).  Of.  Seybert  v. 
Pittsburg,  1  WalL  373  (1863);  Com- 
monwealth V.  Pittsburgh,  41  Pa.  St. 
378  (1861);  Concord  v.  Portsmouth 
Sav.  Bank,  92  U.  S.  635  (1875). 

Statutory  authority  to  raise  money 
by  tax  and  appropriate  it  to  aid  of  a 
railroad  does  not  authorize  the  issue 
of  bonds  by  the  municipality  there- 
for. Concord  v.  Eobinson,  131  IT.  S. 
165  (1887).' 

1  Meyer  v.  Muscatine,  1  WaU.  384, 
393  (1863);  Evansville,  etc.  E.  E.  v. 
Evansville,  15  Ind.  395  (1860);  Curtis 
V.  Butler  County,  34  How.  (U.  S.)  435 
(1860) ;  Aspinwall  v.  Daviess  County, 
33  How.  364  (1859),  where,  before  the 
authorized  subscription  was  made,  a 
new  constitution  was  adopted  mak- 
ing such  subscriptions  Yoid  unless 
paid  in  cash;  held,  that  bonds  issued 
to  pay  a  subscription  made  after  the 
new  constitution  was  adopted  were 
void.  Where  a  town  issues  bonds  in- 
stead of  paying  money,  as  required 


by  statute,  and  the  bonds  are  declared 
void,  the  holder  is  not  subrogated  to 
the  right  of  the  railroad  to  the  money 
itself,  ^tna  Life  Ins.  Co.  v.  Middle- 
port,  134  TJ.  S.  584  (1888). 

2  Starm  v.  Genoa,  33  N.  Y.  489  (1861) ; 
Bank  of  Eome  v.  Eome,  19  N.  Y.  20 
(1859);  Hoi-ton  v.  Thompson,  71  N.  Y. 
513  (1877);  People  v.  Baohellor,  53 
N.  Y.  138,  136  (1873),  where  the  court 
says  that  if  the  bonds  were  turned 
over  to  the  railroad  the  latter  would 
sell  them  for  what  they  would  bring, 
which  would  generally  be  less  than 
par.  For  decisions  to  the  effect  that, 
at  common  law,  a  municipal  corpo- 
ration cannot  sell  its  bonds  at  less 
tlian  par,  see  Neuse  Eiver  Nav.  Co.  v. 
Newborn,  7  Jones,  L.  (N.  C.)  375  (1859) ; 
Dan.  Neg.  Inst.  (3d  ed.),  §  1533;  Arm- 
strong County  V.  Brinton,  47  Pa.  St. 
367  (1864);  Gould  v.  Sterling,  23  N.  Y. 
456,  460  (1861). 

3  Shipley  v.  Terre  Haute,  74  Ind. 
397  (1881);  Kreiger  v.  Shelby  E.  E., 
84  Ky.  66  (1866);  Grayu  State,  73  Ind. 
567  (1880);  1  Dan.  Neg.  Inst.,  §  436; 
Murray  v.  Charleston,  96  U.  S.  433 
(1877).  See  also  Ciurran  v.  State,  15 
How.  304  (1853);  Eobinson  v.  Bank  of 
Darien,  18  Ga.  65  (1855) ;  Bank  of  U.  S. 
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This  doctrine  is  establislied  as  an  unquestioned  rule  of  law 
by  the  long  line  of  cases,  both  in  thfe  state  and  federal  courts, 
which  inyolve  the  validity  of  municipal  bonds  issued  in  aid  of 
railroad  or  other  corporations.  Where  a  state  is  a  stockholder 
in  a  railroad  corporation,  its  rights  are  no  different  from  those 
of  a  private  individual  who  is  a  stockholder.^  Hence,  where  a 
state  is  a  stockholder,  and  by  statute  is  entitled  to  a  certain 
vote  at  elections,  a  subsequent  statute  cannot  give  to  the  state 
a  larger  vote.^ 

§  100.  A  municipality  mq-y  enforce  delivery  of  stock  to  itself 
in  a  jyrojjer  case. —  Under  the  same  circumstances  and  condi- 
tions, and  to  the  same  extent,  as  any  other  subscriber,  a  munici- 
pal corporation  may  compel  a  railway  or  other  corporation 
to  deliver  to  it  stock  to  which  the  subscribers  in  general  are 
entitled.  Whatever  would  prevent  an  individual  subscriber 
from  enforcing  such  delivery  will  equally  prevent  a  municipal- 
ity in  a  like  case.'    A  municipal  corporation,  as  a  subscriber, 


V.  Plantei-s'  Bank,  9  Wheat.  904  (1834) ; 
Morgan  County  v.  Thomas,  76  111.  130 
(1875);  State  v.  HoUaday,  72  Mo.  499 
(1880);  Marshall  v.  Western  N.  C.  R. 
B.,  93  N.  0. 332  (1885);  Morgan  County 
V.  AUen,  103  U.  S.  498  (1880),  holding 
that  the  creditors  of  an  insolvent  cor- 
poration may  enforce  the  liability  of 
m^unicipal  corporations  upon  their 
bonds;  Eobinson  v.  Bidwell,  22  Cal. 
879  (1863);  People  v.  Coon,  25  Cal.  635 
(1&64),. holding  that  the  individual 
members  of  a  municipal  corporation 
have  no  such  interest  in  stock  in  a 
railroad  subscribed  for  by  it  as  will 
disable  the  legislature  from  author- 
izing it  to  compromise  with  the  rail- 
road. A  foreclosure  of  the  railroad 
on  a  mortgage  closes  out  the  stock 
which  a  municipality  has  therein. 
Spurlock  V.  Missouri  Pac.  E'y,  90  Mo. 
199  (1886).  See  also  §  890.  A  judg- 
ment creditor  may  reach  a  municipal 
subscription  payable  in  bonds  by 
mandamus,  after  acqiiiring  the  com- 
pany's right  thereto.  Smith  v.  Bour- 
bon County,  127  U.  S.  105  (1888).  A 
municipality  as  a  stockholder  may 
assent  to  the  sale  of  the  railroad  by 
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the  corporation  to  another  reorgan- 
ized corporation.  Foster  v.  Chesa- 
peake, etc.  E'y,  47  Fed.  Eep.  369  (1891). 
A  municipality's  stock  in  a  corpora- 
tion cannot  be  reached  by  a  judg- 
ment creditor  of  the  municipality 
except  by  proving  that  the  subsorii> 
tion  was  legaL  Hughes  v.  Craven 
County,  107  N.  C.  598  (1890).  Where 
stock  in  a  railroad  is  owned  by  a  part 
of  a  coim.ty,  that  part  becomes  a  mu- 
nicipality for  the  purpose  of  ovsming 
and  voting  the  stock.  Hancock  v. 
Louisville,  etc.  E.  E.,  145  U.  S.  409 
(1892).  Execution  or  garnishee  pro- 
cess cannot  be  levied  on  stock  held 
by  an  iadividual  as  trustee,  where 
the  debt  is  his  individual  debt,  nor 
can  it  be  levied  on  the  dividends 
from  such  stock.  So  held  where  stock 
was  owned  by  a  city  in  trust  for  the 
citizens.  Hitchcock  v.  Galveston 
Wharf  Co.,  50  Fed.  Eep.  363  (1880). 

1  Southern  E'y  v.  North  Carolina 
E.  E.,  81  Fed.  Eep.  595  (1897). 

2  Tucker  v.  Eussell,  83  Fed.  Eep.  263 
(1897). 

'Wapello    County  v.   Burlington, 
etc.  E.  E.,  44  Iowa,  585  (1876).    In  tliis , 
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is  in  no  b'etter  position  than  an  individual  subscriber  in  this 
respect.' 

§  101.  Division  of  the  municipality  after  the  siibscHpiion. — 
■We  find  a  line  of  cases  in  the  reports  of  some  of  the  western 
states  which  deals  with  the  questions  which  have  groXvn  out  of 
the  subdivision  of  towns  and  counties  in  those  statfeS,  after  a 
donation  or  subscription  has  been  made  to  some  railroad  or 
other  corporation,  and  before  the  bonds  have  been  issued,  or 
before  they  have  become  due  and  payable. 

It  is,  of  course,  not  competent  for  the  legislature  so  to  divide 
a  municipality  as  to  release  all  or  any  part  of  it  from  the  obli- 
gation of  any  contract  into  which  the  whole  had  previously 
entered.^  "When  a  town  or  county  is  divided,  or  some  part  of 
it  annexed  to  some  other  town  or  county,  after  the  undivided 
municipality  has  voted  a  subscription,  and  it  is  provided  in  the 
act  by  which  the  division  is  accomplished  that  each  part  shall 
remain  liable  for  the  previous  municipal  indebtedness,  such  pro- 
vision is  held  to  mean  nothing  more  than  that,  as  concerns  the 
subscription  voted,  each  part  is  liable  for  its  proportion  only  of 
the  debt  according  to  the  valuation  of  the  property  of  the  un- 
divided municipality  at  the  time  the  vote  was  taken.'  This 
rule,  however,  cannot  affect  the  creditor's  right  to  hold  liable 
the  whole  of  the  old  municipality. 

§§  102,  103.  Consolidation  of  companies  after  the  municipal 
aid  is  voted. —  When  the  company  proposed  to  be  benefited 
unites  or  is  consolidated  with  another  company  or  companies 
of  a  similar  character,  after  the  aid  of  a  municipality  has  been 
voted  and  before  the  subscription  has  been  paid  —  the  company 
having  before  the  election  the  right  to  consolidate, —  the  bonds 

case  the  stock  was  to  be  issued  only  Ark.  497  (1878),  holding  that,  in  the 
when  fully  paid.                                     ->  absence  of  statutory  provision,  the 

1  Pittsburgh,  etc.  E.  R  v.  Allegheny  detached  part  of  a  county  is  released 
County,  79  Pa.  St.  310  (1875).  Of.  from  liability  for  the  debts  of  the 
State  V.  Garroutte,  67  Mo.  445  (1878).  county;  but  the  legislature  may  ap- 

2  Sedgwick  County  v.  Bailey,  11  portion  the  debt  between  the  old  and 
Kan.  631  (1873).  Cf.  State  v.  Lake  the  new  counties ;  McBride  u  Hardin 
City,  So  Minn.  404  (1879);  Marion  County,  58  Iowa,  219  (1882),  holding 
County  V.  Harvey  County,  26  Kan.  that  a  county  is  not  responsible  for 
181  (1881);  Henderson  v.  Jackson  expenses  incurred  by  one  of  the 
County,  13  Fed.  Eep.  676  (1881).  townships  comprising  it  in  voting 

3  Hurt   V.   Hamilton,  25    Kan.   76  taxes  in  aid  of  a  railroad. 
(1881).    See  also  Eagle  u  Seard,  38 
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may  lawfully  be  issued  to  or  sold  for  the  benefit  of  the  new 
or  consolidated  company.'  "When,  however,  the  consolidation 
works  such  a  fundamental  change  in  the  constitution  and  pur- 
pose of  the  original  corporation  that  individual  subscribers  are 
thereby  released,  a  subscription  by  the  municipality  will  be  in- 
validated,^ but  otherwise  not.^    It  is  accordingly  said  that  mu- 


1  Livingston  County  v.  Portsmouth 
Bank,  138  U.  S.  103  (1888);  New  Buf- 
falo V.  Iron  Co.,  105  U.  S.  73  (1881); 
Bates  County  v.  Winters,  97  U.  S.  83 
(1877);  Scotland  County  v.  Thomas, 
94  U.  S.  683  (1876);  East  Lincoln  v. 
Davenport,  94  U.  S.  801  (1876);  Wil- 
son V.  Salamanca,  99  U.  S.  499  (1878); 
Empire  v.  Darlington,  101  U.  S.  87 
(1879),  holding  that,  where  stock  in  a 
railroad  had  been  subscribed  for  by 
a,  township  under  statutory  authority, 
an  additional  subscription  after  it 
was  consolidated  with  another  road 
and  under  a  new  name  was  valid; 
Menasha  v.  Hazard,  103  U.  S.  81  (1880) ; 
Harter  v.  Kernochan,  103  U.  8.  563 
(1880),  holding  that  where  township 
recoi'ds  showed  that  bonds  were  di- 
rected to  be  issued  and  delivered  to  a 
consolidated  company,  although  the 
act  authorizing  them  and  the  vote 
im.der  it  contemplated  the  issue  to 
one  of  the  consolidated  companies, 
the  township  was  estopped  to  deny 
their  validity;  Tipton  County  v.  Lo- 
comotive Works,  103  U.  S.  533  (1880); 
State  V.  Greene  County,  54  Mo.  540 
(1874);  Mount  Vernon  v.  Hovey,  53 
Ind.  563  (1876).  See  also  Nugent  v. 
Supervisors,  19  WalL  241  (1873); 
Cantillon  v.  Dubuque,  etc.  R'y,  78 
Iowa,  48  (1889);  Henry  County  v. 
Nicolay,  95  U.  S.  619  (1877).  In  this 
case  a  railroad  company  had,  after 
the  subscription,  transferred  its  fran- 
chises to  another  company.  In  a 
suit  upon  the  bonds,  paid  for  the 
stock,  in  the  hands  of  an  innocent 
purchaser,  the  bonds  were  upheld. 
Schuyler  County  v.  Thomas,  98  U.  S. 
169  (1878).     Cf.  Harshman  v.  Bates 


County,  92  U.  S.  569  (1875).  A  mu- 
nicipal aid  cannot  be  enforced  where 
the  railroad  company  sells  all  its 
property  to  another  company.  Can- 
tillon V.  Dubuque,  etc.  E.  E.,  35  N. 
W.  Eep.  620  (Iowa,  1887). 

2  Lynch  v.  Eastern,  etc.  E'y,  57  Wis. 
430  (1883).  Harshman  v.  Bates 
County,  92  U.  S.  569  (1875),  wiU  hardly 
be  followed.  It  does  not  accord  with 
the  current  decisions.  See  Crooks  v. 
State,  4  N.  E.  Eep.  589  (Ind.,  1886). 

3  Atchison,  etc.  E.  E.  v.  Phillips 
County,  25  Kan.  261  (1881);  Society 
for  Savings  v.  New  London,  39  Conn. 
174  (1860).  In  this  last  case  the  new 
company  was  substantially  the  same 
as  the  one  to  which  the  subscription 
was  made.  The  court  held  the  issue 
of  the  bonds  to  the  new  company 
valid;  Illinois,  etc.  R'jv.  Bamett,  85 
111.  318  (1877),  holding  that  the  legal 
purchase  of  another  road  will  not 
invalidate  subscriptions;  Howard 
County  V.  Booneville.  etc.  Bank,  108 
U.  S.  314  (1883),  holdiag.that  the  de- 
fense, after  paying  interest  for  sev- 
eral yeai-s,  that  the  road  constructed 
was  not  the  one  to  whose  stock  the 
subscription  was  authorized,  was  not 
good,  it  appearing  that  it  was  a 
branch  of  the  road  referred  to  in  the 
act ;  Commonwealth  v.  Pittsburgh,  41 
Pa.  St.  278  (1861) ;  Lewis  v.  Clarendon, 
5  Dillon,  329  (1878);  S.  C,  15  Fed.  Cas. 
474;  Chickaming  v.  Carpenter,  106 
TJ.  S.  663  (1883).  A  subsequent  con- 
solidation of  a  company  with  another 
does  not  release  the  municipality 
from  its  obligation  to  deliver  the 
bonds.  Morrill  v.  Smith  County,  89 
Tex.  539  (1896). 
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nicipal  bonds  voted  and  delivered  to  a  corporation  under  a 
changed  name  are  not  by  such  change  invalidated.^  Where  a 
railroad  company  has  received  local  aid  and  afterwards  removes 
its  tracks,  it  is  liable  to  the  municipality  for  the  aid  so  ren- 
dered.^ 


1  Eeading  v.  Wedder,  66  HI  80  (1873) ; 
Commonwealtli  v.  Pittsburgh,  41  Pa. 
St.  278  (1861).  In  Marsh  v.  Fulton 
County,  10  "WalL  676  (1870),  where  the 
legislature  so  amended  the  charter  of 
a  railway  compaiLy  as  to  divide  the 
road  into  three  divisions,  and  each  di- 
vision was  made  a  new  company,  so 
that  there  were  three  distinct  corpo- 
rations in  place  of  the  original  corpo- 
ration, it  was  held  by  the  federal  su- 
preme court  that  a  subscription  of 
stock  and  issue  of  county  bonds,  au- 
thorized by  a  popular  vote  to  be  made 
to  the  origiaal  corporation,  could  not 


legally  be  made  to  one  of  the  three 
new  corporations.  Consolidation 
with  another  raibroad  is  no  defense 
to  the  county,  where  the  statute  au- 
thorizing it  existed  at  the  time  of  the 
county  vote.  Chicago,  etc.  R  R.  v. 
Stafford  County,  36  Kan.  121  (1887); 
County,  etc.  v.  Locomotive,  etc.,  103 
U.  S.  523  (1880),  holding  that  if  a  mu- 
nicipal corporation  consents  to  a  con- 
solidation of  roads  it  is  estopped  from 
denying  the  validity  of  its  bonds  ia 
the  hands  of  a  bonafde  holder. 

2  Town  of  Hinckley  v.  Kettle,  etc. 
R.  E.,  73  N,  W.  Eep.  885  (Minn.,  1897). 
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104.  Definition  of  call 

105.  Call  is  generally  necessary. 

106.  When  a  cdll  is  unnecessary — 

Payiiieiit  in  advance. 

107.  lu  New  York    no  call  is  re- 

.  quired. 

108.  In  case  of  corporjite  insolvency 

no  call  is  necessary. 

109.  Who  has  authority  to  make 

calls. 

110.  Calls  by  directors. 

111.  Assignment  of  subscriptions 

by   corporation    before    or 
after  call. 
113.  Interest  runs  flom  the  time 
the  call  is  due. 


§  113.  Stockholder  cannot  question 
advisability  of  call. 

114.  Calls  must  be  impartial  and 

uniform. 

115.  Method  of  making  calls  —  No- 

formalities  necessary. 

116.  Time,  place,  a,mount,  and  per- 

son to  whom  payable. 

117.  Notice  of  calls — Cd,ses  holding 

it  not  necessary. 

118.  Notice  of  calls — Cases  holding^ 

it  necessary. 

119.  Methods  of  serving  notice  of 

calls. 
130.  Derhand,    waiver,    pleadings,, 
etc. 


§  104.  Definition  of  call. — ^A  "  call "  may  be  defined  to  be  an 
official  declaration,  by  the  proper  corporate  authorities,  that 
the  whole  or  a  specified  part  of  the  subscriptions  for  stocks  is- 
required  to  be  paid.^  The  term,  however,  is  used  with  differ- 
ent meanings,  and  may  refer  to  the  resolution  of  the  officials 
that  a  part  or  the  whole  of  the  subscription  must  be  paid,  or  ta 
the  resolution  and  notification  thereof,  or  the  combination  of 
facts  making  the  parties  called  on  liable  to  an  action  for  the  non- 
payment of  the  money  called.^  An  assessment  is  a  term  often 
used  to  designate  the  same  thing  as  a  call,  but  sometimes  refers 
to  payments  sought  to  be  recovered  from  the  stockholders, 


1  Braddock  v.  Philadelphia,  etc.  E. 
R,  45  N.  J.  L.  363  (1883),  holding  also 
that  a  direction  by  the  directors  to 
the  president  to  collect  the  subscrip- 
tions is  a  call  In  Spangler  v.  In- 
diana, etc.  K'y,  31  HL  376  (1859),  a  call 
or  assessment  is  rather  vaguely  de- 
fined as  "  a  rating  or  fixing  of  the 
proportion,  by  the  board  of  directors, 
which  every  subscriber  is  to  pay  of 
his  subscription,  when  notified  of  it 
and  when  called  on."  Newry,  etc. 
R'y  V.  Edmunds,  3  Exoh.  118  (1848), 
holds  that  a  call  is  an  application  to 


each  shareholder  for  a  proportion  of 
his  share. 

2  Quoted  and  approved  in  Germania 
Iron  Min.  Co.  v.  King,  94  Wis.  439 
(1896).  See  also  Queen  v.  Londonderry, 
etc.  R'y.  13  Q-  B.  998  (1849).  In  Amber- 
gate,  etc.  R'y  V.  MitcheU,  4  Exch.  540 
(1849),  it  is  said  "the  word  'call 'is 
capable  of  three  meanings:  it  may 
either  mean  the  resolution,  or  its  no- 
tification, or  the  time  when  it  be- 
comes payable.  It  must  mean  either 
one  of  these  three." 
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sibove  and  in  addition  to  the  par  value  of  the  stock.'  An  in- 
stalment is  one  of  the  several  part  payments  into  which  a  sin- 
gle caU  may  be  divided. 

§  105.  Call  is  generally  necessary. — As  a  general  rule  a  caU 
must  be  made  in  order  to  render  a  subscription  or  any  part 
thereof  due  and  payable  to  the  corporation.  A  contract  of  sub- 
scription is  a  promise  to  pay;  but,  unlike  other  contracts  to  pay 
money,  the  payment  is  to  be  only  at  such  times,  and  iu  such 
part  payments,  as  may  be  designated  by  the  corporate  authori- 
ties iu  a  formal  declaration  loiown  as  a  "  call."  ^  In  other 
"words,  the  subscription  is  a  debt  payable  at  a  future  time.'  The 
time  when  it  shall  be  paid  is  indefinite  until  fixed  by  a  call. 


1  Quoted  and  approved  in  Omo  v. 
Bernart,  65  N.  W.  Rep.  622  (Mich., 
18S5). 

'^"No  action  can  be  maintained 
against  a  stockholder  for  an  instal- 
ment on  his  subscription  until  the 
board  has  directed  the  call  to  be 
made."  Banet  v.  Alton,  etc.  R  R,  13 
Hi.  504  (1851);  Spangler  v.  Indiana, 
etc.  E'y,  31  Hi.  276  (1859);  Braddock 
V.  Philadelphia,  etc.  R  R,  45  N.  J.  L. 
363  (1888);  Ventura,  etc.  Ry  v.  Hart- 
man,  116  CaL  260  (1897).  In  Grosse 
Isle  Hotel  Co.  v.  I'Anson,  42  N.  J.  L. 
10  (1880);  aff'd,  43  N.  J.  L.  442  (1881), 
the  court  said  a  subscription  for  stock 
"imports  an  agreement  not  to  pay  at 
once  the  whole  sum  representing  the 
value  of  the  shares  subscribed  for,  but 
a  stipulation  to  pay  such  sum  when 
called  for  by  the  directors  in  amounts 
duly  assessed."  And  in  Bank  of  South 
Australia  v.  Abrahams,  L.  E.  6  P.  C. 
App.  265  (1875),  the  court  said :  "  The 
company  has  no  absolute  right,  and 
the  shareholder  is  under  no  absolute 
liability  to  pay.  The  right  only  arises 
if  and  when  calls  are  made  by  the  di- 
rectors. .  .  .  The  due  making  of  the 
call  by  the  resolution  of  a  board  of 
directors  is  an  essential  condition  pre- 
cedent." To  the  same  effect,  see  Wil- 
bur V.  Stockholders,  18  Nat.  Bankr. 
Reg.  178  (1878).  Where,  by  statute  or 
charter,  payment  is  to  be  in  such 
manner  and  proportion  and  times  as 


the  directors  may  order,  there  can  be 
no  suit  to  collect  until  after  a  call. 
GrisseU's  Case,  L.  R  1  Ch.  App.  528, 
535  (1866);  Alabama,  etc.  R  R  v.  Row- 
ley, 9  Fla.  508  (1861).  Even  where  the 
stock  is  fraudulently  issued  as  paid 
up,  in  payment  for  property,  and  the 
transaction  is  impeached  for  fraud,  a 
call  is  necessary  before  the  subscrip- 
tion can  be  enforced.  Granite  Roof- 
ing Co.  V.  Michael,  54  Md.  05  (1880). 
Where,  however,  for  failure  to  furnish 
the  property  due  on  a  subscription,  a 
suit  for  damages  is  brought  by  the 
corporation,  no  call  need  precede  such 
suit.  An  allegation  of  a  general  de- 
mand suffices.  Cheraw,  etc.  R  R  v. 
Garland,  14  S.  C.  63  (1880);  Ohio,  etc. 
R  R  V.  Cramer,  23  Ind.  490  (1864).  A 
call  is  not  applicable  to  stock  which 
was  subscribed  for  after  the  call  was 
made.  Pike  v.  Bangor,  etc.  R.  R.,  68 
Me.  445  (1878).  A  subscription  pay- 
able "  in  such  instalments  and  at  such 
times  as  may  be  decided  by  a  major- 
ity of  the  stockholders  or  board  of 
directors,"  etc.,  is  not  collectible  until 
the  instalments  and  times  have  been 
so  fixed.  North,  etc.  R.  R  v.  Spullook, 
88  Ga.  283  (1892).  A  oaU  must  be  al- 
leged where  the  subscription  liability 
is  set  up  by  the  defendant  company 
as  a  set-off.  Holt  v.  Holt,  etc.  Co.,  79 
Fed.  Rep.  597  (1897). 

3 The  subscription   "is    a   present 
debt,  payable  at  a  future  day."  Pitts- 
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[CH.  Til, 


•  §  106.  When  a  call  is  unnecessary — Payment  in  advance. — 
If,  however,  a  subscription  contains  a  promise  to  pay  upon  a 
certain  day,  no  call  is  necessary;  but  the  subscriber  is  bound 
to  pay,  at  all  events,  upon  the  day  named.^  So,  also,  if  by 
statute  or  the  charter  the  subscription  becomes  payable  at  a 
certain  specified  time,  a  call  is  thereby  dispensed  with,  and  is 
not  required.^  A  stockholder,  on  the  other  hand,  is  not  obliged 
to  wait  for  a  call  even  when  entitled  to  it.  He  may  pay  at 
any  time.'  "Where  stockholders  advance  money  in  prepayment 
of  calls  the  company  may  pay  them  interest  on  the  same  up  to 
the  time  that  the  call  is  due,  even  though  such  interest  is  paid 
out  of  the  capital.*    A  note  given  in  payment  for  a  subscription 


burgh,  etc.  R  R  v.  Clarke,  39  Pa.  St. 
146  (1857).  The  subscription  "  creates 
a  debt,  but  the  debt  does  not  accrue 
due  until  a  call  is  made."  Grissell's 
Case,  L.  R.  1  Ch.  App.  538,  535  (1866). 
In  Re  China  Steamship,  etc.  Co.,  38 
L.  J.  (Ch.)  513  (1869),  the  court  said: 
"  The  moment  the  call  is  made  it  is  a 
debt  due  in  every  respect,"  although 
it  cannot  be  collected  by  suit  until 
later.  The  bankruptcy  act  does  not 
release  an  applicant  thereunder  from 
liability  for  calls  made  after  his  re- 
lease in  bankruptcy.  Glenn  v.  How- 
ard, 65  Md.  40  (1886). 

1  Estell  V.  KJiightstown,  etc.  Tump. 
Co.,  41  Ind.  174  (1873);  New  Albany, 
etc.  R  R  V.  Pickens,  5  Ind.  247  (1854); 
Ross  V.  Lafayette,  etc.  R.  R,  6  Ind. 
297  (1855);  Breedlove  v.  Martinsville, 
etc.  R  R,  13  Ind.  114(1859);  Waukon, 
etc.  R  R  V.  Bwyer,  49  Iowa,  121  (1878). 
Where  a  subscriber  gives  a  note  in 
pajanent  of  the  subscription  the  as- 
signee of  the  corporation  may  enforce 
the  note,  although  no  calls  have  been 
made  on  subscriptions.  Ruse  v.  Brom- 
berg,  88  Ala.  619  (1889). 

2  Phoenix  Warehousing  Co.  v.  Bad- 
ger, 67  N.  Y.  294  (1876). 

3  Marsh  v.  Burroughs,  1  Woods,  463 
<1871);  S.  C,  16  Fed.  Cas.  800;  Poole's 
Case,  L.  R  9  Ch.  B.  323  (1878).  But 
if  such  payment  is  by  the  directors 
themselves,  and  it  is  immediately  re- 
paid to  them  for  fees,  the  corporation 
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being  insolvent,  the  transaction  wiU. 
be  set  aside.  Sykes's  Case,  L.  R  18 
Eq.  Cas.  255  (1871).  So,  also,  a  pay- 
ment in  advance,  on  an  agreement 
that  such  payment  shall  be  only  a 
loan  if  the  corporation  is  successful, 
but  shall  be  a  payment  of  the  sub- 
scription if  the  corporation  becomes 
insolvent,  is  held  to  be  a  loan,  though 
insolvency  occurs.  Barge's  Case,  L. 
R  5  Eq.  Cas.  420  (1868).  Frequently 
a  subscription  is  paid,  before  a  caU, 
by  applying  to  its  payment  money 
due  the  subscriber  from  the  corpora- 
tion. Adamson's  Case,  L.  R  18  Eq. 
Cas.  670  (1874).  A  subscription  for 
bonds,  the  amount  being  payable  on 
call,  may  be  paid  at  once  and  the 
bonds  demanded.  Watjen  v.  Green, 
48  N.  J.  Eq.  333  (1891).  A  stockholder 
who  offers  to  pay  his  subscription  in 
full,  which  offer  is  declined  by  the 
corporation,  is  not  thereby  released 
from  his  obligation  if  he  continues 
to  act  as  a  stockholder.  Potts  v. 
Wallace,  146  U.  S.  689  (1893). 

<Lock  V.  Queensland,  etc.  Co.,  73 
L.  T.  Rep.  708  (1896).  Where  the  pur- 
chase price  of  stock  is  to  be  in  ten 
equal  payments,  and  interest  is  to 
be  allowed  if  payment  is  made  in 
advance,  the  interest  may  be  col- 
lected. Porter  v.  Beacon  Constr.  Co., 
154  Pa.  St.  8  (1893).  A  company  may 
legally  pay  interest  on  such  part  of 
the  subscription  as  is  paid  in  before 


CH.  VII.j  CALLS.  [§  107. 

does  not  bear  interest  unless  the  note  itself  so  provides,  es- 
pecially where  no  call  on  the  subscription  has  been  made.^ 
"Where,  pending  an  appeal  from  a  decree  ordering  a  person  to 
turn  stock  over  to  another,  the  former  pays  assessments  on  the 
stock,  he  cannot  recover  these  assessments  from  the  latter  if 
the  decree  is  affirmed.- 

§  lOY.  Neiv  York  rule. —  In  "New  York  it  seems  that  a  pe- 
culiar rule  prevails.  In  that  state  there  is  a  tendency  to  hold 
that  no  call  is  necessary  before  suit  is  brought  on  a  subscrip- 
tion for  stock.  The  subscriber's  obligation  to  pay,  and  the 
time  and  manner  of  payment,  must  be  sought  for  in  the  contract 
itself.  Unless  the  contract  provides  for  calls,  the  subscription 
is  payable  absolutely  and  at  once,  or  as  soon  as  the  corporation 
is  duly  organized.'  Accordiagly,  in  an  action  brought  to  col- 
lect a  subscription,  it  is  not  necessary  to  allege  that  a  call  has 
been  made,  unless  the  terms  of  the  subscription  or  the  provis- 
ions of  the  corporate  charter  expressly  provide  for  calls.  These 
rules,  however,  seem  not  to  have  been  directly  passed  upon  in 
New  York,  and  it  is  doubtful  whether  they  can  be  considered 
as  clearly  established  ia  that  state.* 

required  by  calls.    Such,  interest  may  scriber)  could  have  been  male  liable 

be  paid  although  there  are  no  profits,  to  the  corporation  was  by  regular  calls 

Lock  V.  Queensland,  etc.  Co.,  [1896]  made  in  pursuance  of  the  charter." 

A.  C.  461.  See  also  Bouton  v.  Dry  Dock,  etc.  Co., 

1  Seattle  T.  Co.  v.  Pitner,  51  Pac.  4  E.  D.  Smith,  420  (1855) ;  Seymour  v. 
Eep.  1048  (Wash.,  1898).  Sturgess,  36  N.  Y.  134  (1862);  Savage 

2  Irvine  V.  Angus,  84  Fed.  Eep.  137  v.  Medbury,  19  N.  Y.  33  (1859);  Will- 
(1897).  iams  v.  Meyer,  41  Hun,  545  (1886); 

3  Lake  Ontario,  etc.  R.  R  v.  Mason,  Howland  v.  Edmonds,  34  N.  Y.  307 
16  N.  Y.  451  (1857);  Phoenix  "Ware-  (1863). 

housing  Co.  v.  Badger,  67  N.  Y.  394,        *  These  rules  seem  to  be  peculiar  to 

300  (1876).    In  the  former  case,  how-  New  York    The  decisions  in  some  of 

ever,  calls  were  made  and  notice  given  the  other  states  hold,  however,  that 

by  advertisement  in   a  newspaper,  no  notice  of  calls  is  necessary.    See 

In  the  latter  case,  by  the  terms  of  §  117,  in/ro.  Practically,  such  a  mle  is 

the  charter,  all  subscriptions  were  equivalent  to  reqtiiriag  no  call  at  all, 

due  at  the  time  when  suit  was  com-  since  ia  both  oases  collection  is  made 

menced.    Hence,  in  both  cases,  the  only  by  direction  of  the  directors  or 

statements  in  reference  to  calls  have  other  oflacers,  and  in  both  cases  the 

the  appearance  of  dicta.    In  Mann  u  subscriber  need  not  be  informed  of 

Pentz,  8  N.  Y.  415  (1850),  it  was  held  such  directions.    No  notice  of  a  call 

that  a  receiver  could  not  collect  un-  need  be  given  before  enforcing  the 

called  subscriptions,  since  "  the  only  same.   United  Growers  Co.  v.  Eisner, 

condition  upon  which  he  (the  sub-  33  N.  Y.  App.  Div.  1  (1897). 
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§  108.  In  case  of  corporate  insolvency  no  call  is  necessary. — ■ 
"When  a  corporation,  becomes  insolvent,  and  there  exist  sub- 
scriptions which  have  not  been  fully  paid  in,  the  directors  fre- 
quently neglect  or  refuse  to  make  the  calls  necessary  for  the 
purpose  of  paying  the  corporate  debts.  In  such  cases  a  court 
of  equity  wiU  disregard  the  formality  of  a  call,  and  will  order 
the  unpaid  subscriptions  to  be  paid  to  a  receiver  for  the  benefit 
of  the  corporate  creditors.'    The  courts  very  properly  hold  that 


1 "  It  is  well  settled  that  when  stock 
is  subscribed  to  be  paid  upon  call  of 
the  company,  and  the  company  re- 
fuses or  neglects  to  make  the  caU,  a 
court  of  equity  may  itself  make  the 
call,  if  the  interests  of  the  creditors 
require  it."  ScoYill  v.  Thayer,  105 
U.  S.  143  (1881);  Glenn  v.  'WiUiams,  60 
Md.  93  (1883);  Glenn  v.  Semple,  80 
Ala.  159  (1885).  "  A  company  caU  is 
but  a  step  in  the  process  of  collec- 
tion, and  a  court  of  equity  may  pur- 
sue its  own  mode  of  collection,  so 
that  no  injustice  is  done  to  the 
debtor."  Hatch  v.  Dana,  101  U.  S. 
205  (1879).  No  call  is  necessary  be- 
fore stockholders  are  liable  to  credit- 
ors on  their  unpaid  subscription,  even 
though  the  charter  provides  for  a 
caU.  Hill  V.  Merchants'  Mut.  Ins. 
Co.,  134  XT.  S.  515  (1890).  See  also 
Myers  v.  Seeley,  10  Nat.  Bankr.  Reg. 
411  (1874);  Sanger  v.  Upton,  91  U.  S. 

56  (1875);  "Wilbur  v.  Stockholders,  18 
Nat.  Bankr.  Reg.  178  (1879).  "Where 
the  corporation,  being  indebted,  has 
the  power  to  call,  and  does  not  choose 
to  exercise  it,  equity  at  the  instance 
of  creditors  will  exercise  it.  Marsh 
V.  Burroughs,  1  "Woods,  463  (1871); 
S.  C,  16  Fed.  Cas.  800;  Boeppler  v. 
Menown,  17  Mo.  App.  447  (1885) ;  Adler 
V.  Milwaukee,  etc.  Mfg.  Co.,  13  "Wis. 

57  (1860);  Glenn  v.  Dodge,  8  Cent. 
Rep.  283  (1885);  Great  "Western  Tel. 
Co.  V.  Gray,  123  la  630  (1887);  "Ward 
V.  GriswoldviUe  Mfg.  Co.,  16  Conn. 
593  (1844);  Miller's  Case,  54  L.  J.  (Ch.) 
141  (1884);  Henry  v.  VermilUon,  etc. 
R.  R.,  17  Ohio,  187  (1848);  Ogilvie  v. 


Knox  Ins.  Co.,  22  How.  380  (1859); 
Curry  v.  Woodward,  53  Ala.  371 
(1875);  Chandler  v.  Keith,  43  Iowa, 
99  (1875);  Shockley  v.  Fisher,  75  Mo. 
498  (1882).  The  filing  of  the  bill  in 
the  suit  in  equity  is  equivalent  to  a 
caa  Hatch  v.  Dana,  101  U.  S.  205 
(1879);  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  103,  245  (1885).  See  also 
Yeager  v.  Scranton,  etc.  Bank,  14 
Weekly  N.  Cas.  396  (1884).  It  is  set- 
tled law  that  a  decree  in  a  chancery 
suit  is  equivalent  to  a  call  Glenn  v. 
Saxton,68CaL353(1886).  If  the  court 
orders  that  notice  of  the  call  be  given, 
the  receiver  cannot  collect  by  suit 
ruiless  such  notice  is  given.  Frank- 
lin Savings  Bank  v.  Fatzinger,  4 
AtL  Rep.  912  (Pa.,  1886).  Where  tlie 
whole  of  the  unpaid  subscriptions 
are  needed  to  pay  corporate  debts, 
no  assessment,  even  by  the  court,  is 
neoessaiy.  But,  unless  the  evidence 
clearly  shows  such  necessity,  it  is  for 
the  jury  to  say  whether  the  whole  un- 
paid subscription  shall  be  paid.  Citi- 
zens', etc.  Co.  V.  Gillespie,  115  Pa.  St.  564 
(1887),  citing  cases.  See  §  207,  infra. 
Where  an  assignment  is  made  by  the 
corporation  for  the  beneiit  of  credit- 
ors, the  statute  of  liinitations  begins  to 
run  within  a  reasonable  time,  even  if 
no  call  is  made.  Glenn  v.  Dorsheimer, 
24  Fed.  Rep.  536  (1885).  Cf.  §  195, 
infra.  In  Missouri  it  has  been  held 
that  there  can  be  no  garnishment  of 
an  ruipaid  subscription  until  after  a 
caU  has  been  made.  Parks  v.  Heman, 
7  Mo.  App.  14  (1879).  In  New  York 
there  are  a  few  dicta  to  the  effect 
53 


CH.  Til.] 


OAI^LS. 
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it  is  not  discretionary  with,  the  directors  to  say  whether  the 
company's  debts  shall  be  paid  or  not.  And  this  is  the  rule 
even  though  the  statute  provides  that  calls  shall  be  made  by 
the  directors.'  A  caU  may  be  made  by  the  court,  and  its  dis- 
cretion in.  that  respect  cannot  be  contested.^ 

There  has  been  some  doubt  as  to  whether  the  writ  of  man- 
damus would  lie  to  compel  the  directors  to  make  the  call ; '  but 
the  authorities  seem  to  hold  that  the  writ  wiU  not  lie  for  this 
purpose.  The  usual  procedure  to  collect  unpaid  subscriptions 
is  an  order  of  a  court  of  equity  made  in  a  suit  brought  by  cor- 
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sary  before  unpaid  subscriptions  can 
be  enforced  for  the  benefit  of  corpo- 
rate creditors.  Seymour  v.  Stiu-gess, 
36  N.  Y.  134  (1862);  Mann  v.  Pentz,  3 
N.  Y.  415  (1850).  But  the  prevailing 
rule  is  sustained  in  Sagory  v.  Dubois, 
3  Sandf.  Ch.  466  (1846),  where  the 
court  says:  "The  articles,  it  is  true, 
in  effect  require  that  calls  should  be 
made  by  the  directors,  and  probably 
the  association  could  not  maintain 
an  action  at  law  until  such  calls  were 
regularly  made;  but  that  does  not 
impair  the  remedy  iu  behalf  of  the 
receiver."  An  assignee  for  the  bene- 
fit of  creditors  of  a  corporation  may 
collect  a  subscription  without  any 
call.  McKay  u  Elwood,  13  Wash. 
579  (1895).  Where  by  a  decree  a  com- 
pany is  ordered  to  pay  the  subscrip- 
tions to  its  stock  to  one  of  its  credit- 
ors, the  attorney  for  the  company 
who  collects  the  subscriptions  can- 
not retain  them  for  his  fees.  Gray 
V-  Overby,  87  S.  W.  Eep.  159  (Ky., 
1896).  No  call  is  necessary  where  a 
corporate  creditor  files  a  bill  to  reach 
unpaid  subscriptions.  Adamant  Mfg. 
Co.  V.  Wallace,  16  Wash.  614  (1897). 

I  Glenn  v.  Saxton,  68  CaL  353  (1886) ; 
Crawford  v.  Eohrer,  59  Md.  599  (1883). 
Contra,  Louisiana  Paper  Co.  v.  Wa- 
ples,  8  Woods,  34  (1877);  S.  0.,  15  Fed. 
Cas.  968,  where  the  charter  prescribed 
that  calls  should  be  only  by  a  three- 
fourths  vote  of  the  stockholders. 


Minn.  433  (1893). 

3  "A  chancellor  will  compel  the  di- 
rectors to  make  the  calls  required  by 
the  charter  whenever  his  aid  is  in- 
voked by  creditors  or  the  representa- 
tive of  creditors."  Germantown  Pass. 
R'y  V.  Fitler,  60  Pa.  St.  134  (1869). 
The  three  English  cases  usually  cited 
on  this  point  do  not  hold  that  a  man- 
damus Hes  herein.  Queen  v.  Victoria 
Park  Co.,  1  Q.  B.  388  (1841);  Queen  v. 
Ledgard,  1  Q.  B.  616  (1841);  Eex  u 
Katharine  Dock  Co.,  4  B.  &  Ad.  360 
(1833).  InthecaseofDalton,eto.  E.R 
V.  McDaniel,  56  Ga.  191  (1876),  the 
court  held  that  a  mandawMS  was  un- 
necessary, on  the  ground  that  the 
remedy  by  biU  was  easier  and  more 
complete,  and  that  justice  would  be 
better  administered  in  this  way  by 
an  account  of  all  the  corporate  debts, 
and  of  all  liabilities  of  solvent  stock- 
holders, taken  by  a  master  in  chan- 
cery. In  Hatch  v.  Dana,  101  TJ.  S.  305 
(1879),  the  court  says  a  mandamus 
"  can  avail  only  when  there  are  di- 
rectors. The  remedy  in  equity  is 
more  complete."  In  Ward  v.  Gi-is- 
woldville  Mfg.  Co.,  16  Conn.  593  (1844), 
the  coiurt  refused  a  mandamus  be- 
cause it  would  enforce  the  collection 
of  only  a  few  debts,  whereas  the  rem- 
edy in  equity  would  enforce  all  pro- 
portionately. 
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porate  creditors  for  the  purpose  of  applying  corporate  assets  tO' 
corporate  debts.^  The  court  may  direct  the  receiver  to  make 
a  call  instead  of  the  court  making  the  call  itself  directly.^ 

§  109.  Who  Ms  authority  to  make  calls.—  A  call,  in  order  io 
be  legal  and  enforceable,  must  be  made  by  the  proper  corporate 
authorities.  Generally,  the  power  to  make  calls  is  vested  in  the 
directors  or  in  the  stockholders  at  large.  Unless  the  charter 
or  a  statute  makes  provision  therefor,  the  question  as  to  who 
shall  make  caUs  is  a  question  of  internal  arrangement.  If  no 
provision  whatever  is  made  for  the  exercise  of  the  power  it  de- 
volves upon  the  directors,  on  the  general  principle  that  they 
alone  have  power  to  manage  and  superintend  the  financial  mat- 
ters of  the  corporation  and  to  exercise  all  corporate  powers, 
except  those  required  to  be  exercised  at  corporate  meetings.' 
Even  though  the  statute  authorizes  calls  by  the  stockholders, 
yet  the  directors  also  have  the  same  power.* 

§  110.  Calls  ly  directors. — Where  the  power  to  make  calls  is 
vested  in  the  directors,  a  call  made  by  those  who  are  directors 
de  facto  will  be  upheld.^    The  directors,  in  whom  the  power  to 


1"  Under  such  circumstances,  be- 
fore there  is  any  obligation  upon  the 
stockholder  to  pay  without  an  assess- 
ment and  call  by  the  company,  there 
Baust  be  some  order  of  a  court  of 
competent  jurisdiction,  or,  at  the 
very  least,  some  authorized  demand 
upon  him  for  payment."  Soo-vill  v. 
Thayer,  105  U.  S.  143  (1881).  In  bank- 
ruptcy, it  seems,  the  assignee,  by  suc- 
ceeding to  all  the  rights  of  the  corpo- 
ration, may  make  a  call  and  enforce 
it.  Hatch  V.  Dana,  101 U.  S.  205  (1879). 
See  also  §§  203,  207,  infra.  At  com- 
mon law  a  court  of  equity  could  not 
make  calls  for  benefit  of  corporate 
creditors.  Dictum,  Grain's  Case,  L.  E. 
1  Ch.  D.  307,  823  (1875). 

2  Falk  V.  "Whitman,  etc.  Co.,  36  AtL 
Eep.  1094  (N.  J.,  1897). 

SBudd  V.  Multnomah  St.  R'y,  15 
Oreg.  413  (1887).  The  directors  may 
make  calls  "as  they  may  do  all 
things,  except  such  as  are  to  be  done 
by  the  shareholders  at  a  general  meet- 


ing." Ambergate,  etc.  E'y  v.  Mitch- 
eU,  4  Exch.  540  (1849). 

*  Ambergate,  etc.  E'y  v.  Mitchell,  4 
Exch.  540  (1849).  In  Ex  parte  Winsor, 
3  Story,  411  (1844);  S.  C,  80  Fed.  Cas. 
312,  it  was  held,  however,  that  where 
the  charter  gave  to  the  corporation 
the  power  to  assess  stock  it  must  be 
exercised  exclusively  by  the  stock- 
holders in  meeting  assembled.  On 
the  other  hand,  in  Eives  v.  Montgom- 
ery, etc.  Co.,  30  Ala.  93  (1857),  the 
court  held  that  stockholders  who  by 
charter  have  power  to  make  calls 
may  delegate  that  power  to  the  di- 
rectors. See  also  Healey  on  Com- 
panies, 3d  ed.,  p.  125. 

5 "An  illegal  election  of  directors 
cannot  be  set  up  in  resistance  of  the 
payment  of  stock,  but  would  be  a 
case  for  a  quo  warranto  to  ou.st  the 
illegally  elected  directors. "  Eakright 
V.  Logansport,  etc.  E.  E.,  13  Ind.  404 
(1859) ;  Johnson  v.  Crawf  ordsville,  etc. 
E.  E,  11  Ind.   280  (1858);   Fairfield 
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make  calls  is  vested,  cannot  delegate  their  authority.^  It  is  a 
power  the  exercise  of  which  tavolves  a  discretion  which  cannot 
be  exercised  by  others.  A  call  by  a  minority  meeting  of  the 
directors,  no  quormn  being  present,  is  void.^ 


County  Tump.  Co.  v.  Thorp,  13  Conn. 
173  (1839);  Steinmetz  v.  VersaiUes, 
etc.  Tump.  Co.,  57  Ind.  457  (1877); 
Macon,  etc.  R.  E.  v.  Vason,  57  Ga.  314 
(1876);  Atherton  v.  Sugar  Creek,  etc. 
Tump.  Co.,  67  Ind.  334  (1879).  In 
People's  Mut.  Ins.  Co.  v.  Westcott,  80 
Mass.  440  (I860),  however,  a  call  by 
directors  elected  at  a  meeting  held 
without  notice  was  declared  invalid 
and  not  enforceable.  A  call  may  be 
enjoiued  on  the  ground  that  the  di- 
rectors were  illegally  elected.  Moses 
V.  Tompkins,  84  Ala.  613  (1888).  A 
call  cannot  be  enjoined  on  the  ground 
that  the  de  facto  board  is  not  a  de 
jure  board.  Chandler  v.  Sheep,  etc. 
Co.,  49  Pac.  Eep.  535  (Utah,  1897). 
In  England  the  courts  will  inquire 
into  the  right  of  directors  to  their 
office,  in  oases  involving  the  validity 
of  calls.  Swansea  Dock  Co.  v.  Levien, 
20  L.  J.  (Ex.)  447  (1851).  If  the  di- 
rectors were  not  legally  elected,  their 
calls  and  forfeitures  of  stock  based 
thereon  vfill  be  set  aside.  Garden 
Gully,  etc.  Co.  v.  McLister,  L.  E.  1 
App.  Cas.  39  (1875).  See  Healey  on 
Companies,  3d  ed.,  p.  136.  If  the  cor- 
porate organization  was  not  regular, 
and  the  directors  were  not  legally 
elected,  their  caU  is  not  enforceable. 
Howbeach  Coal  Co.  v.  Teague,  5 
Hurlst.  &  N.  151  (1860).  Directors 
elected  at  a  meeting  called  on  thir- 
teen days'  notice  instead  of  fourteen 
as  required  by  statute  may  make 
calls,  where  their  election  has  been 
confirmed  by  a  subsequent  annual 
general  meeting.  Briton,  etc.  Assoc. 
V.  Jones,  61  L.  T.  Eep.  384  (1889). 

1  Eutland,  etc.  E.  E.  v.  Thrall,  35 
Vt.  536  (1863),  the  court  saying: 
"When  a  charter  requires  the  di- 


rectors to  do  some  specific  act,  there 
seems  to  be  a  stronger  reason  why 
they  should  be  held  incapable  of  del- 
egating such  authority  than  when 
mere  general  powers  are  conferred 
on  them."  See  also  Banetu  Alton,  etc. 
E.  E.,  13  IlL  504  (1851);  Pike  v.  Ban- 
gor, etc'E.  E.,  68  Me.  445  (1878);  Re 
Bolt  &  Iron  Co.,  10  Pr.  R.  (Can.)  434 
(1884);  Silver  Hook  Eoad  v.  Greene, 
13  E.  I.  164  (1878),  where  it  was  dele- 
gated to  the  treasurer;  Farmers' 
Mut.  F.  Ins.  Co.  V.  Chase,  56  N.  H. 
341  (1876),  citing  authorities;  Mon- 
mouth, etc.  Ins.  Co.  v.  Lowell,  59  Me. 
504  (1871).  But  where  the  power  is 
delegated  and  exercised,  the  call 
may  be  ratified  by  the  directors,  and 
will  then  be  valid.  Eead  v.  Memphis 
Gayoso  Gas  Co.,  9  Heisk.  (Tenn.)  545 
(1873);  Eutland,  etc.  E.  E.  v.  Thrall, 
35  Vt.  536  (1863).  Although  the  di- 
rectors cannot  delegate  the  power  to. 
make  a  call,  yet  they  may  delegate 
the  power  "  to  determine  the  amount 
of  some  of  the  instalments,  and  ta 
designate  the  times  of  payment." 
Banet  v.  Alton,  etc.  E.  E.,  13  la  504 
(1851).  It  is  not  necessary  to  allege 
that  the  directors  were  duly  elected. 
Miller  v.  Wild  Cat,  etc.  Co.,  53  Ind. 
51  (1875; ;  Steinmetz  v.  Versailles,  etc. 
Tui-np.  Co.,  57  Ind.  457  (1887).  But 
proof  must  be  given  that  the  proper 
authorities  made  the  call.  New  Jer- 
sey Midland  R'y  v.  Strait,  85  N.  J.  L. 
323  (1873). 

2  Price  V.  Grand  Eapids,  etc.  R.  R., 
13  Ind.  58  (1859);  HamUton  v.  Grand 
Rapids,  etc.  E.  E.,  13  Ind.  347  (1859); 
Bottomley's  Case,  L.  E.  16  Ch.  D.  681 
(1880).  But  may  be  confirmed  by  a 
quorum.  lie  Phosphate  of  Lime  Co.^ 
34  L.  T.  933  (1871). 
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§  111.  Assignment  of  subscriptions  ly  corporation  lefore  or 
after  call—  The  unpaid  and  uncalled  subscriptions  for  stock 
cannot  be  mortgaged  or  sold  by  the  corporation.  If  the  trans- 
fer by  the  directors  were  allowed,  "  the  consequence  would  be 
that  the  discretion  which  they  are  bound  to  exercise  would  be 
wholly  defeated  and  put  an  end  to." '  The  power  of  making 
calls,  being  a  discretionary  one,  cannot  be  transferred  to  other 
parties.  The  transfer  is  void.  The  subscribers  are  bound  to 
pay  their  subscriptions  only  when,  in  the  opinion  of  the  proper- 
corporate  authorities,  or  of  a  court  of  equity,  the  money  is 
needed  for  corporate  purposes.  This  power  of  ascertaining  and 
determining  the  extent  of  the  corporate  needs,  being  a  discre- 
tionary power,  cannot  be  transferred  or  delegated  to  others.  A 
different  rule  prevails,  however,  after  a  call  has  been  made  but 
not  yet  collected,  and  an  assignment  of  the  amount  akeady 
called  is  legal  and  valid.^    The  usual  railroad  mortgage  does 


1  Hx  parte  Stanley,  33  L.  J.  (Ch.) 
535  (1864) ;  Be  Sankey  Brook  Coal  Co., 
L.  R.  10  Eq.  381  (1870).  To  the  same 
effect,  see  New  Jersey  Midland  E'y 
V.  Strait,  35  N.  J.  L.  322  (1872);  Wells 
V.  Eodgers,  50  Mich.  294  (1883);  S.  C, 
44  Mich.  411  (1886),  involving  the  con- 
solidation of  two  railroads.  See  also 
Crooks  V.  State,  4  N.  E.  Eep.  589  (Ind., 
1866);  WaUingford  Mfg.  Co.  v.  Pox,  12 
Vt.  304  (1840);  Bank  of  South  Austra- 
lia V.  Abrahams,  L.  R.  6  P.  C.  App.  265 
(1875);  Hurlbut  v.  Boot,  12  How.  Pr. 
511  (1855);  HiU  v.  Reid,  16  Barb.  280 
(1853);  Hurlbut  v.  Carter,  21  Barb. 
221  (1855).  Of.  Smith  v.  Hollett,  34 
Ind.  519  (1870),  where  the  subscrip- 
tion was  not  for  stock,  but  as  a  bonus. 
The  articles  of  incorporation  of  a 
company  may  authorize  a  mortgage 
on  unpaid  and  uncalled  subscrip- 
tions. Be  Pyle  Works,  L.  R.  44  Ch. 
D.  584  (1890). 

^  Be  Humber  Iron-works  Co.,  16 
Weekly  Eep.  474,  667  (1S68);  WeUsw. 
Eodgers,  50  Mich.  294  (1883);  MiUer 
V.  Malony,  3  B.  Mon.  (Ky.)  105  (1842), 
where  the  call  was  assigned  to  the 
contractor  who  owed  the  subscriber 
for  work  done;  Downie  v.  Hoover,  12 


Wis.  174  (1860);  Morris  v.  Cheney,  51 
111.  451  (1869),  where,  however,  it  is  not 
clear  that  a  call  had  been  made.  A 
call  which  has  been  determined  upon, 
but  not  definitely  made,  may  be 
transferred  if  it  is  afterwards  duly 
made  by  the  directors.  Be  Sankey 
Brook  Coal  Co.,  L.  E.  9  Eq.  721  (1870). 
See  S.  C,  L.  E.  10  Eq.  381.  As  to 
the  enforcement  of  a-subscription  by 
a  subsequently  created  corporation 
formed  by  consolidation,  see  ch.  LIII. 
A  mortgage  on  all  the  land,  property, 
and  effects  of  the  corporation  does 
not  include  uncalled  subscriptions. 
King  V.  Marshall,  33  Beav.  565  (1864). 
Of.  Be  Marine  Mansions  Co.,  L.  E  4 
Eq.  601  (1867);  Be  British  Prov.  L. 
Ins.  Co.,  4  De  G.,  J.  &  S.  407  (1864); 
Gardner  v.  London,  etc.  E'y  Co.,  L.  R 
2  Ch.  201,  215  (1867);  Pickering  v. 
Ilfraoombe  E'y,  37  L.  J.  (C.  P.)  118 
(1868,;  Lishmann's  Claim,  23  L.  T. 
Eep.  (N.  S.)  759  (1870).  An  assignee 
of  unpaid  subscriptions  may  assign 
to  still  another.  Rand  v.  Wiley,  70 
Iowa,  110  (1886).  As  to  the  right  of 
one  road  built  on  the  line  of  an 
abandoned  road  to  recover  on  a 
private  donation  to  the  latter,  see 
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not  cover  subscriptions  for  stock  in  the  sense  of  preventing  the 
corporation  from  collecting  them.^ 

§  113.  Interest  runs  from  the  time  the  call  is  due. —  A  sub- 
scriber vrho  has  failed  to  pay  for  his  shares  according  to  the 
terms  of  his  contract  is  properly  chargeable  with  interest  from 
the  time  of  the  default.^  The  interest  is  recoverable,  however, 
not  from  the  date  of  the  call,  but  from  the  date  of  the  notice  to 
the  stockliolder.' 

§  113.  Stoclcholders  cannot  question  advisahility  of  call.  — 
The  necessity  or  advisability  of  making  a  call  is  a  matter  which 
rests  exclusively  within  the  discretion  of  the  corporate  authori- 
ties who  have  power  to  make  the  call.^  A  stockholder,  when 
sued  upon  an  unpaid  call,  cannot  set  up  in  defense  that  there 
was  no  occasion  or  use  for  the  money.  Whether  made  by  the 
court  or  by  the  directors,  the  call  is  conclusive  evidence  of  the 
necessity  therefor  unless  directly  attacked  and  set  aside  by  ju- 
dicial proceedings.*  The  call,  however,  must  be  for  the  iona 
fde  purpose  of  raising  money  for  corporate  purposes.  It  must 
not  be  for  the  purpose  of  enabling  the  stockholders  to  use  the 
money  to  the  detriment  of  the  creditors  of  the  failing  corpora- 

Sickels  V.  Anderson,  63    Mich.   421  Burr  u  Wilcox,  32  N.  Y.  551  (1860). 

(1886).    THe  assignee  of  the  right  of  Of.  Stocken's  Case,  L.   E.   5  Eq.   6 

a  corporation  to  collect  a  snbscrip-  (1867);  Cleveland  u  Burnliam,  55  Wis. 

tion  may  collect  it  the  same  as  the  598  (1882).    In  Liggett  v.  Glenn,  51 

■corporation  could.   Chattanooga,  etc.  Fed.  Eep.  381  (1892),  interest  was  al- 

E.  E.  V.  Warthen,  98  Ga,  599  (1896).  A  lowed  only  from  the  date  of  suit  and 

subscriber  is  liable  although  the  com-  not  from  the  date  of  the  call, 

pany  under  its  charter  sells  its  rail-  ^  Hambleton  v.  Glenn,  72  Md.  331 

road  to  another  company,  the  sub-  (1890).     Interest  on  the  instalment 

«cription    being    payable     to     the  cannot  be  recovered  if  no  notice  of 

company  and  its  assigns.    The  sub-  the  call  was  given.    American  Pas- 

scriber  is  entitled  to  stock  in  the  toral  Co.  v.  Gurney,  61  Fed.  Eep.  41 

successor    company.      Chattanooga,  (1894). 

etc.  E.  E.  V.  Warthen,  98  Ga.  599  *  The  question  of  the  necessity  for 
<1896).  Where  a  corporation  assigns  the  call  "was  a  matter  for  the  de- 
a  subscription  for  stock,  the  receiver  termination  of  the  board  of  direct- 
of  the  corporation  is  not  a  necessary  ors.''  Chouteau  Ins.  Co.  v.  Floyd,  74 
party  to  a  suit  to  collect  the  subscrip-  Mo.  286  ( 1881).  "  The  question  whether 
tion.  Coler  v.  Grainger  County,  74  those  necessities  demanded  the  pay- 
Fed.  Eep.  16  (1896).  ment  of  the  money  was  for  the  di- 

1  See  §  852,  tm/ra.  rectors."    Judah  v.  American,  etc. 

2  Gould  V.  Oneonta,  71  N.  Y.  298  Ins.  Co.,  4  Ind.  333  (1853);  Budd  v. 
<1877);  Eikhofi  u  Brown's,  etc.  Ma-  Multnomah  St.  E'y,  15  Oreg.  413  (1887). 
chine  Co.,  68  Ind.  388  (1879) ;  Casey  v.  5  Great  Western  TeL  Co.  u  Puidy, 
"Galli,  94  U.  S.  678  (1876).    See  also  162  U.  S.  329  (1896). 
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tion.^  Koreover,  a  court  of  equity  will  set  aside  calls  and 
payments  made  and  managed  with  a  view  to  discharging  the 
stockholders'  liability  and  preventing  the  proceeds  from  being 
applied  to  the  general  corporate  debts.  Equity,  however,  will 
not  interfere  with  a  call  merely  because  the  money  received 
may  be  diverted  by  the  directors  to  an  act  or  enterprise  be- 
yond the  powers  of  the  corporation.^  The  corporation  cannot 
contract  to  postpone  indefinitely  a  caU.'  To  allow  such  post- 
ponement would  be  unjust  to  corporate  creditors  and  other 
stockholders. 

§  114.  Calls  must  he  impartial  and  uniform. — A  call  cannot 
be  made  so  as  to  affect  a  part  only  of  the  subscribers.  It  must 
be  made  on  all  alike  or  it  wiU  be  void.*  The  courts  will  not 
allow  the  directors  of  a  company  so  to  proceed  as  to  require 
some  stocMiolders  to  pay  calls,  and  not  to  require  others  to  do 
the  same.  Any  such  attempt  will  be  promptly  set  aside  and 
rectified.*    If,  however,  some  stockholders  have  already  con- 


1  Habershon's  Case,  L.  E.  5  Eq.  286 
(1868).  Thus,  where  the  amount  paid 
in  is  immediately  paid  out  to  the  di- 
rectors for  fees,  the  transaction  is 
fraudulent,  and  is  set  aside.  Sykes's 
Case,  L.  E.  13  Eq.  Cas.  355  (1873).  On 
the  other  hand,  the  directors  cannot 
delay  calls  in  order  to  enable  them- 
selves to  transfer  their  stock  and 
avoid  liabilities.  Gilbert's  Case,  L. 
E.  5  Ch.  App.  559  (1870);  Preston  v. 
Grand  Collier  Dock  Co.,  11  Sim.  337 
(1840). 

2  In  the  case  of  Bailey  v.  Birken- 
head, etc.  R'y,  12  Beav.  433  (1850), 
the  court  said  it  is  not  v?ithin  the 
jurisdiction  of  courts  "to  take  the 
accounts  and  make  the  inquiries  nec- 
essary for  the  purpose  of  ascertaining 
whether,  under  the  circumstances  to 
which  the  company  is  reduced,  and 
in  a  continijing  concern,  it  is  proper, 
in  the  due  management  of  the  affairs 
of  the  company,  to  raise  money  by 
way  of  calls  from  the  shareholders." 
Corporate  meetings  are  the  places 
for  such  complaints.  See  also  Yetts  v. 
Horfolk  E'y,  3  De  G.  &  Sm.  393  (1849). 


SMcComb  V.  Credit  MobiHer,  13 
Phila.  468  (1878);  Van  Allen  v.  IIU- 
nois  Cent.  R  E.,  7  Bosw.  515  (1861)  — 
the  last  case  holding,  however,  that 
this  principle  does  not  prevent  the 
issue  of  bonds  convertible  into  stock 
whenever  the  stockholder  desires. 

4  Pike  V.  Bangor,  etc.  E.  E.,  68  Me. 
445  (1878).  One  cannot  object  to  a 
caU  on  the  groimd  that  the  motives 
of  the  directors  were  wrong.  Oglesby 
V.  AttriU,  105  TJ.  S.  605  (1881).  A  suit 
to  coUect  thirty-five  per  cent  of  a 
subscription  fails  where  other  sub- 
scribers have  paid  but  two  per  cent. 
Great  Western  TeL  Co.  v.  Burnham, 
79  Wis.  47  (1891);  Bowen  w  Kuehn,  79 
Wis.  53  (1891> 

5  Preston  v.  Grand  Collier  Dock  Co., 
11  Sim.  337  (1840).  If  directors  use 
their  power  to  make  calls  oppress- 
ively, they  win  be  restrained.  Can- 
non V.  Trask,  L.  R.  20  Eq.  669  (1875). 
As  where  the  object  is  to  disqualify 
from  voting  those  who  cannot  pay. 
Anglo,  etc.  Bank  v.  Baragnon,  45  L. 
T.  362  (1881). 
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tributed  more  than  others,  the  new  call  may  equalize  the  con- 
tributions.^ 

§  115.  Method  of  making  calls — No  formalities  necessary. — 
There  are  no  prescribed  or  established  rules  stating  how  a  caU. 
shall  be  made  by  the  corporate  authorities  empowered  to  rtiake 
it.  Any  act  or  resolution  which  in  a  court  of  law  would  prove 
a  clear  official  intent  to  render  due  and  payable  a  part  or  aU  of 
the  unpaid  subscriptions  seems  to  be  sufficient.^  A  mere  street 
conversation,  however,  between  the  directors,  by  which  they 
"  agree "  that  subscriptions  shaU  be  called,  is  not  a  sufficient 
caU.'  The  call  need  not  indicate  when,  or  to  whom,  or  where, 
payment  is  required  to  be  made.*  These  are  to  be  stated  in 
the  notice  of  the  call.'  Mere  irregularities  are  disregarded, 
and  win  not  invalidate  the  call.^  The  substantial  fact  must  exist 
that  the  proper  corporate  officers  voted  or  declared  that  pay- 
ment be  required.     Hence  the  elements  of  a  call  seem  to  be 


1  Brookway  v.  Gradsden,  etc.  Co.,  102 
Ala.  620  (1894). 

2Budd  V.  Multnomah  St.  E'y.  15 
Oreg.  413  (1887);  Citizens',  etc.  Ins.  Co. 
V.  Soi-twell,  93  Mass.  110, 113  (1865). 

3  Branch  v.  Augiista  Glass  Works, 
95  Ga.  573  (1895). 

*  Quoted  and  approved  in  Gennania 
Iron  Min.  Co.  v.  King,  94  Wis.  439 
(1896);  Fox  v.  Allensville,  etc.  Tump. 
Co.,  46  Ind.  31  (1874);  Andrews  v. 
Ohio,  etc.  R  R.,  14  Ind.  169  (1860 ).  In 
the  case  of  Great  North,  etc.  R'y  v. 
Biddulph,  7  M.  &  W.  343  (1840),  Baron 
Parke  held  that  the  resolution  for  a 
caU  need  not  state  the  place  of  pay- 
ment nor  the  person  to  whom  it  was 
payable.  Compare  Rutland,  etc.  R  E. 
V.  Thrall,  35  Vt.  536  (1863),  to  the 
effect  that  the  place  must  be  stated. 
CaU  made  in  a  new  name,  legally 
assumed  by  the  corporation,  is  bind- 
ing on  subscribers  who  knew  of  the 
change  of  name.  Shacklef  ord  v.  Dan- 
gerfield,  L.  R  8  C.  P.  407  (1868). 

5  Quoted  and  approved  in  Ameri- 
can Pastoral  Co.  v.  Gumey,  61  Fed. 
Rep.  41  (1894),  where  the  omission  in 
the  call  to  state  where  and  to  whom 
the  call  was  payable  was  held  not 


fatal,  even  though  the  charter  seem.ed 
to  require  those  facts  to  be  stated; 
and  holding  also  that  it  is  sufficient 
if  the  notice  of  the  call  states  those 
facts. 

*■  Irregularities  are  no  defense.  The 
rem^edy  is  to  revoke  or  set  aside  the 
calL  "  Calls  in  fact  made,  means  that 
if  made,  and  notice  be  given,  ...  a 
party  shall  not  wait  to  take  advan- 
tage of  any  irregularity  at  the  trial." 
Be  British  Sugar  Ref.  Co.,  3  K.  &  J. 
408(1857);  Southampton  Dock  Co.  ■«. 
Richards,  3  Railw.  Cas.  215,  334 
(1840) ;  S.  G,  1  Man.  &  Gr.  448.  See  also 
Shackleford  v.  Dangerfield,  L.  R  3 
C.  P.  407  (1868).  An  error  in  the  caU 
may  be  corrected  and  cured  by  a  sub- 
sequent call  made  after  the  first  lia- 
bility accrued  but  before  suit.  Phila- 
delphia, etc.  R.  R.  V.  Hickman,  28  Pa. 
St.  318  (1857).  A  director  who  par- 
ticipated in  making  the  call  cannot 
set  up  informalities  for  the  purpose 
of  defeating  it.  Hays  v.  Pittsburgh, 
etc.  R.  R,  38  Pa.  St.  81  (1860).  Pay- 
ment and  acquiescence  in  informal- 
ity as  to  one  call  waives  it  as  to 
another  caU.  Macon,  etc.  R  R  u 
Vason,  57  Ga.  314  (1876). 
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that  it  shall  be  by  the  proper  persons  acting  officially;  and  that 
a  resolution,  susceptible  of  legal  proof,'  be  passed  that  a  certain 
amount,  either  the  whole  or  part,-  of  the  subscriptions  for  stock 
shall  be  paid  in.  If  the  statute  prescribes  the  form  of  the  call 
this  form  myst  be  followed.'  The  validity  of  calls  by  an  En- 
glish corporation  is  determined  by  English  law.* 

§  116.  Time,  place,  amount,  and  person  to  whom  payable. — • 
The  time  and  place  and  person  to  whom  calls  are  to  be  paid 
need  not  necessarily  be  designated  or  fixed  by  the  persons  au- 
thorized to  make  the  call.^  These  are  duties  which  may  be 
performed  by  other  officers  of  the  corporation,  and  frequently 
either  the  president  or  treasm^er  of  the  corporation  performs 
this  work.     The  time  of  payment  should  be  reasonable,'  as  also 


1 A  call  by  the  directors  is  valid 
although  no  entry  of  the  resokition 
is  made  in  the  minutes  of  the  direct- 
ors' meeting.  Hays  v.  Pittsburgh, 
etc.  R.  R.,  38  Pa.  St.  81  (1860).  An 
entry  of  the  resolution,  made  by  the 
secretary  in  the  book  containing  the 
minutes,  is  sufficient.  Fox  v.  Allens- 
ville,  etc.  Tump.  Co.,  46  Ind.  31  (1874). 
An  authorized  subsequent  call  is  com- 
petent proof  of  the  validity  of  a  pre- 
vious calL  Bavington  v.  Pittsburgh, 
etc.  E.  K,  34  Pa.  St.  358  (1859).  The 
corporate  books  are  competent  to 
prove  both  the  call  and  the  mode  of 
payment.  Bavington  v.  Pittsburgh, 
etc.  R  R,  34  Pa.  St.  858  (1859);  Com- 
fort V.  Lelajid,  3  Whart.  (Pa.)  81  (1837). 

2  The  call  may  be  for  the  whole 
subscription.  Fox  v.  Allensville,  etc. 
Turnp.  Co.,  46  Ind.  31  (1874).  May  be 
for  the  whole  or  for  part.  Haun  v. 
Mulberry,  etc.  Co.,  33  Ind.  103  (1870); 
Stone  i;.  Great  Western  Oil  Co.,  41  111. 
85  (1866);  Spangler  v.  Indiana,  etc. 
R.  R,  21  m.  276  (1859);  Ross  v.  Lafay- 
ette, etc.  R  R,  6  Ind.  297  (1855).  Even 
though  it  be  expressly  provided  that 
only  a  certain  sum  shall  be  assessed 
at  one  time,  yet  several  assessments, 
each  one  not  in  excess  of  the  stated 
sum,  may  be  ordered  by  a  single  vote. 
Penobscot  R.  R.  v.  Bummer,  40  Me. 


172  (1855);  Penobscot,  etc.  R  R  ?;. 
Dunn,  39  Me.  587  (1855). 

3  Germania  Iron  Min.  Co.  v.  King, 
94  Wis.  439  (1896). 

*  American  Pastoral  Co.  v.  Gurney, 
61  Fed.  Rep.  41  (1894). 

5  See  §  115,  note  4,  supra.  The  di- 
rectors themselves  may  iix  the  time, 
place,  and  manner  of  payment,  even 
at  a  meeting  subsequent  to  the  meet- 
ing ordering  a  call.  The  call  may 
be  prospective.  The  directors  may 
order  that  on  a  certain  date  a  call 
payable  at  a  later  date  shall  be  made. 
Shefl&eld,  etc.  R'y  u  Woodcock,  7  M. 
&  W.  574  (1841).  The  subscription 
itself  may  regulate  the  time  of  pay- 
ment. New  Jersey  Midland  R'y  v. 
Strait,  35  N.  J.  L.  322  (1872);  Roberts 
V.  Mobile,  etc.  R  R,  32  Miss.  373  (1856). 
Even  though  the  statute  provides 
otherwise.  Iowa,  etc.  E.  E.  v.  Per- 
kins, 28  Iowa,  281  (1869).  A  caU  need 
not  name  any  time,  place,  or  person 
to  whom  payment  must  be  made. 
Unless  otherwise  specified  the  call  is 
payable  on  demand  at  the  office  of 
the  company  and  to  an  officer  au- 
thorized to  receive  payment.  West- 
ern Imp.  Co.  V.  Des  Moines  Nat.  Bank, 
72  N.  W.  Rep.  657  (Iowa,  1897). 

6  Fairfield  County  Turnp.  Co.  v. 
Thoi-p,  13  Conn.  173  (1839).    The  time 
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should  be  the  place.  A  provision  in  the  by-laws  that  the  sub- 
scriptions should  be  called  in  at  certain  times  only  may  be 
modified.  A  company  cannot  contract  not  to  alter  its  by-laws.^ 
If  no  place  or  person  to  receive  pajanent  is  designated,  it  is  to 
be  paid  to  the  treasurer  at  his  oifice.^  The  amount  called  need 
not  be  made  payable  in  one  smn  at  one  time,  but  may  be  made 
due  in  instalments.' 

§  IIT.  Notice  of  calls  —  Cases  holding  it  not  necessary. — • 
There  is  a  wide  and  irreconcilable  difference  of  opinion  among 
the  authorities  on  the  question  whether  notice  of  a  call  must 
be  given  to  a  stockholder  before  suit  can  be  brought  for  the 
collection  of  a  call. 

Frequently  either  the  charter,  or  a  statute,  or  the  by-laws  of 
the  corporation,  require  notice  to  be  given;  and  in  such  cases 
notice  is,  of  course,  necessary,  in  order  to  sustain  suit.*    But 


between  payments  of  instalments  is 
entirely  within  the  discretion  of 
the  directors,  there  being  no  provis- 
ion regulating  the  subject.  HaU  v. 
United  States  Ins.  Co.,  5  Gill  (Md.), 
484  (1847J. 

•MaUeson  v.  National,  etc.  Corp., 
70  L.  T.  Rep.  157  (1893). 

2  A  resolution  of  the  directors  that 
the  instalments  should  be  paid  in 
"at  the  times  therein  designated  im- 
ports that  payments  should  be  made 
to  the  treasurer,  who  is  the  proper 
and  only  officer  to  receive  and  keep 
the  moneys  of  the  corporation."  Dan- 
bury,  etc.  R.  R.  V.  Wilson,  33  Conn. 
435  (1853).  As  to  a  tender  to  the 
president,  see  Mitchell  v.  Vermont, 
etc.  Co.,  67  N.  Y.  380  (1876).  Direct- 
ors in  making  a  call  should  specify 
the  place  of  payment.  Provident, 
etc.  Co.  V.  Wilson,  35  Q.  B.  Rep.  (Can.) 
53  (1866). 

'Northwestern  R'y  v.  McMiohael, 
6  Exch.  373  (1851);  Birkenhead,  etc. 
R'yu  Webster,  6  Exch.  377  (1851); 
Ambergate,  etc.  R'y  v.  Norcliffe,  6 
Exch.  629  (1851),  not  following  Strat- 
ford, etc.  R'y  V.  Stratton,  3  B.  &  Ad.  , 
519  (1831).  In  Birkenhead,  etc.  R'y 
V.  Webster,  as  reported  in  6  Exch. 


377  (1851),  the  oom-t  say:  "We  are 
unanimously  of  opinion  that  a  call 
payable  by  instalments  is  good,  al- 
though debt  will  not  lie  for  one  in- 
stalment until  all  the  instalments 
are  due  and  payable."  In  Hays  v. 
Pittsburgh,  etc.  R.  R,  38  Pa.  St.  81 
(1860),  the  court  held  that  the  direct- 
ors by  one  resolution  could  call  in 
the  balance  of  the  subscriptions, 
making  the  call  payable  in  instal- 
ments, due  at  diflEerent  times.  To 
the  same  effect,  see  Rutland,  etc.  R. 
R.  V.  Thrall,  35  Vt.  536  (1863);  Lewis's 
Case,  38  L.  T.  (N.  S.)  396  (1873)., 

*  In  many  of  the  states  there  exist 
statutes,  very  similar  in  their  terms, 
that  notice  shall  be  given  of  calls, 
and  that  in  case  of  non-pajrment  the 
stock  may  be  forfeited.  These  stat- 
iites  have  received  different  interpre- 
tations in  different  states.  The  usual 
construction  is  that  the  notice  re- 
quired therein  refers  only  to  the  for- 
feiture proceedings,  and  does  not 
necessitate  notice  before  bringing  a 
suit  at  law  for  the  collection  of  the 
call.  Smith  v.  Indiana,  etc.  R'y,  13 
Ind.  61  (1859);  Lake  Ontario,  etc.  R. 
R.  V.  Mason,  16  N.  Y.  451,  464  (1857). 
In  other  states  such  a  statute  is  con- 
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where  there  is  no  provision  in  the  charter,  or  statute,  or  by- 
laws, or  subscription  itself,  prescribing  that  notice  of  calls  shall 
be  giyen  to  the  stockholders,  the  weight  of  authority  holds 
that  no  notice  is  necessary,  and  that  an  action  to  collect  the 
caU  may  be  maintained  without  averring  or  proving  such  a 
notice.^ 

§  118.  Notice  of  calls  —  Cases  holding  it  necessary.^  There 
is,  however,  strong  authority  for  the  rule  that  notice  of  calls 
must  be  given  before  suit  is  brought  for  their  collection.^  The 
reason  for  this  rule  seems  to  accord  with  sound  legal  principles 
and  with  business  expediency.  It  is  a  weU-established  principle 
of  law  that,  when  the  facts  or  circumstances  upon  which  the 


strued  to  require  notice  before  suit. 
Hughes  V.  Antietam  Mfg.  Co.,  34  Md. 
316  (1870);  Granite  Eooflng-  Co.  v. 
Michael,  54  Md.  65  (1880);  Dexter, 
etc.  Co.  V.  MiUerd,  8  Mich.  91  (1854). 
Illinois  River  R  E.  v.  Zimmer,  20  IlL 
654  (1858),  holds  that  a  statute  regu- 
lating notice  of  calls  does  not  release 
the  stockholder. 

1  Wilson  V.  Wills  Valley  R  R,  33 
Ga.  466  (1863);  Eppes  v.  Mississippi, 
etc.  R  R,  35  Ala.  33  (1859);  Grubb  v. 
Mahoning  Nav.  Co.,  14  Pa.  St.  302 
(1850);  Gray  v.  Monongahela  Nav. 
Co.,  2  W.  &  S.  (Pa.)  156  (1841);  Grubbs 
V.  Vicksburg,  etc.  R  R,  50  Ala.  398 
(1873);  Eatright  v.  Logansport,  etc. 
R  R,  13  Ind.  404  (1859);  Johnson  v. 
CrawfordsviUe,  etc.  R  R,  11  Ind.  280 
(1858);  New  Albany,  etc.  R  R  v.  Mo- 
Cormick,  lO'lnd.  499(1858);  Fisher  v. 
EvansviUe,  etc.  R  R,  7  Ind.  407  (1856) ; 
Ross  V.  Lafayette,  etc.  E.  E.,  6  Ind. 
297  (1855);  HiU  v.  Nisbet,  100  Ind.  341 
(1884);  Smith  v.  Indiana,  etc.  R'y,  12 
Ind.  61  (1859).  In  the  last  case  the 
court  said:  "These  decisions  rest 
upon  the  ground  that  the  contract 
to  pay  by  instalments  is  in  eSeot  a 
promise  to  pay  on  demand,  and  that 
the  demand  involved  in  the  suit  it- 
self was  alone  sufficient."  Notice  of 
calls  is  required  by  the  Pennsjlvania 
railroad  act.  McCarty  v.  SeHnsgrove, 
etc.  R  R,  35  Leg.  Int.  410  (1878).    In 


New  York,  since  no  caU  is  necessary, 
no  notice  is  necessary.  Cf.  Macon, 
etc.  R  R  u  Vason,  57  Ga.  314  (1876). 
2  Wear  v.  Jacksonville,  etc.  R  R, 
24111593(1860);  Spangler  v.  Indiana, 
etc.  E'y,  21  DJ.  276  (1859).  Cf.  Peake 
V.  Wabash  R  R,  18  lU.  88  (1856),  hold- 
ing that  notice  is  unnecessary.  In 
the  case  of  Carlisle  v.  Cahawba,  etc. 
R  R,  4  Ala.  (N.  S.)  70  (1842),  the  court 
say  that  notice  must  be  given,  since 
"  the  times,  amount  of  instalments, 
and  manner  of  payment  were  all  to 
be  prescribed  by  the  president  and 
directors  of  the  corporation,  depended 
upon  their  volition  and  action,  and 
consequently  were  more  properly 
within  their  knowledge."  See  also 
Scarlet  v.  Academy  of  Music,  43  Md. 
293  (1875);  Essex  Bridge  Co.  v.  Tuttle, 
2  Vt.  393  (1830);  Eutland,  etc.  R  R 
V.  ThraU,  85  Vt.  .536  (1863);  Miles  v. 
Bough,  3  Q.  B.  845  (1842);  Edinburgh, 
etc.  E'y  V.  Hebblewhite,  6  M.  &  W. 
707  (1840);  Alabama,  etc.  R  R  v. 
Eowley,  9  Ma.  508  (1861).  In  Hughes 
V.  Antietam  Mfg.  Co.,  34  Md.  316 
(1870),  the  court  say  s :  "To  say  that  it 
[notice]  is  imuecessary,  because  the 
subscribers,  who  may  be  living  in 
different  parts  of  the  county,  and 
perhaps  the  state,  are  presumed  in 
law  to  know  all  that  is  done  by  the 
directory,  seems  to  us  to  be  raising  a 
presumption  against  the  truth  itself." 
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performance  of  a  contract  depends  lie  more  particularly  in  the 
knowledge  of  the  promisee  than  the  promisor,  the  former  must 
■give  the  latter  notice.  Hence  it  would  seem  that  since  a  sub- 
scription is  not  due  absolutely,  but  only  on  call,  and  the  time, 
place  and  amount  of  the  call  is  fixed  by  persons  other  than  the 
subscribers,  the  better  and  more  reasonable  rule  would  be  that 
notice  of  the  call  should  be  required  and  must  be  given. 

§  119.  Metliods  of  serving  notice  of  calls. —  The  manner  and 
mode  of  giving  notice  has  given  rise  to  some  controversy.  Un- 
less provision  is  expressly  otherwise,  the  notice  must  be  giveia 
by  handing  to  the  subscriber  a  written  notice,  or  by  iaforming 
him  orally  that  the  call  has  been  made,  giving  the  amount, 
time,  place,  and  person  to  whom  payment  is  to  be  made.^ 
"Where  the  notice  is  served,  not  personally,  but  by  mail,  the  no- 
tice is  effective  only  in  case  it  is  actually  received.^  Whether 
it  was  so  received  is  a  question  for  the  jury.'  A  publication  of 
a  notice  in  a  newspaper  is  not  binding  and  effectual  unless  it 
be  proved  that  the  subscriber  who  is  sued  actually  read  the  no- 
tice as  published.^    A  personal  notice  is  sufficient,  although 

iThe  notice  need  not  be  written,  vision,  it  is  sufficient  to  bind  parties." 
Verbal  notification  suffices.    Smith    Hughes  v.  Antietam  Mfg.  Co.,  34  Md. 


V.  TaOassee,  etc.  Co.,  30  Ala.  650,  666 
<1857).  Notice  to  pay  to  the  treas- 
■aiei  sufficiently  indicates  the  place 
of  payment.  It  is  understood  to  be 
at  his  office.  Muskingum,  etc.  Co.  v. 
Ward,  13  Ohio,  120  (1844).  Contra, 
Dexter,  etc.  Co.  v.  Millerd,  3  Mich.  91 
<1854).  It  must  be  proved  to  have 
been  signed  by  authorized  persons. 
MUes  V.  Bough,  3  Q.  B.  845  (1842).  No- 
tice to  various  parties  in  the  neigh- 
borhood is  not  sufficient.  New  Jer- 
sey Midland  R'y  v.  Strait,  35  N.  J.  L. 
332  (1872).  No  particular  form  of  no- 
tice is  necessary.  The  only  question 
is  "whether  the  notice  gives  the 
shareholder  to  understand  that  a  call 
has  been  made,  and  that  he  is  re- 
quired to  pay  the  amoiint  on  a  given 
day.''  Shackleford  v.  Dangerfield, 
L.  R  3  C.  P.  407  (1868). 

2  "  Constructive  notice  by  the  mail 
is  not  a  personal  notice,  although  in 
some  cases,  by  express  statutory  pro- 


316  (1870). 

3  A  notice  of  a  call  may  be  by  mail 
If  the  subscriber  denies  that  he  re- 
ceived it,  the  question  is  for  the  jury. 
Braddock  v.  Philadelphia,  etc.  R  E., 
45  N.  J.  L.  363  (1883).  Only  the  per- 
son actually  mailing  the  notice  can 
testify  to  that  fact.  Jones  v.  Sisson, 
72  Mass.  288  (1856). 

*  In  Alabama,  etc.  R.  R.  v.  Rowley, 
9  Fla.  508  (1861),  the  comrt  says  such  a 
mode  of  notice  "  might  be  attended 
with  irreparable  injury  to  innocent 
parties."  See  also  dictum  in  Lake 
Ontario,  etc.  R.  R.  v.  Mason,  16  N.  Y. 
451  (1857).  In  Schenectady,  etc.  Co.  r. 
Thatcher,  11  N.  Y.  102  (1854),  where 
the  charter  prescribed  notice  by  pub- 
lication or  by  mail,  a  director  who 
aided  in  giving  the  notices  was  held 
to  have  had  personal  notice  and  to 
be  bound.  "  Personal  service  of  due 
notice  is  clearly  more  advantageous 
to  the.  defendant  than  either  an  ad- 
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the  charter,  statute,  or  by-laws  provide -for  notice  by  publica- 
tion.i  An  express  promise  of  the  subscriber  to  pay  a  call  which 
has  been  already  made  is  presumptive  evidence  that  he  had  no- 
tice of  that  call.-  Notice  -by  publication,  given  under  the  au- 
thority of  a  statute,  charter,  or  by-law,  must  strictly  comply 
with  the  provisions  prescribed  as  to  the  time  and  formalities.'' 


vertisement  in  a  newspaper  or  a  no- 
tice sent  by  mail."    See  also  Lexing- 

1  ton,  etc.  E.  E.  v.  Chandler,  54  Mass. 

'  311  (1847).  See  also  §  130,  infra.  No- 
tice in  a  newspaper  is  not  good  no- 
tice unless  the  statute  so  prescribes. 
People's,  etc.  Assoc,  v.  Furey,  47  N.  J. 
Eq.  410  (1890). 

In  the  case  of  Lincoln  v.  Wright, 
23  Pa.  St.  76  — 1854  (not  a  corporation 
case).  Judge  Jeremiah  Black  said  that 
a  notice  by  publication  in  a  news- 
paper was  no  notice  unless  actually 
read  by  the  person  charged  with 
the  notice.  "  It  must  be  proved  that 
he  read  it ;  otherwise  it  is  no  stronger 
than  proof  that  the  fact  was  orally 
and  publicly  uttered  at  a  place  where 
he  was  not  present."  On  the  other 
hand,  in  Hall  v.  U.  S.  Ins.  Co.,  5  Gill 
(Md.),  484  (1847),  notice  of  a  caU  by 
newspaper  was  held  sufficient.  The 
court  said:  "There  is  no  proportion- 
ate object  attained  for  the  great  in- 
convenience, labor,  and  expense  in- 
cident to  "personal  notice."  The 
substitution  of  such  newspaper  pub- 
lications in  Ueu  of  personal  notice 
has  so  long  been  an  universal  usage, 
and  of  a  notoriety  equal  to  that  of 
the  publication  of  newspapers  them- 
selves, that  the  custom  of  doing  so 
has  become  a  part  of  the  law  of  the 
land."  See  also  Louisville,  etc.  Co.  i\ 
Meriwether,  5  B.  Mon.  (Ky.)  13  (1844), 
to  the  same  effect,  and  dictum  in  Dan- 
bury,  etc.  R.  R.  V.  Wilson.  33  Conn. 
435,  455  (1853),  and  §§  130,  131,  infra. 
1  In  the  case  of  Mississippi,  etc.  E. 
E.  V.  Caster,  20  Ark.  455  (1859),  the 
statute  prescribed  sixty  days'  notice 
by  publication.  Actual  personal  no- 
tice was  given,  and  no  publication 


was  had.  The  court  sustained  the 
notice  and  said:  "One  of  the  crite- 
rions  by  which  to  determine  whether 
the  requirements  of  a  statute  are  im- 
perative or  merely  directory  is  that 
those  acts  which  are  of  the  essence 
of  the  thing  required  to  be  done  are 
imperative,  while  those  which  are 
not  of  the  essence  are  directory.  .  .  . 
The  giving  of  sixty  days'  notice  i» 
imperative  and  must  be  strictly  com- 
plied with,  because  it  is  of  the  es- 
sence of  the  thing  required  to  be 
done;  the  mode  of  doing  so  is  direct- 
ory, because  not  of  the  essence,  and 
may  be  either  by  publication  in  the 
manner  prescribed  by  the  charter  or 
by  actual  personal  notice."  Cf.sem^ 
hie,  in  Tomlin  v.  Tonioa,  etc.  R.  E.,  23 
111.  429,  436  (1860). 

2  Miles  V.  Bough,  3  Q.  B.  845  (1842); 
Fairfield  Coimty  Turnp.  Co.  v.  Thorp, 
13  Conn.  173  (1839). 

3  Where  twenty  days'  notice  was  re- 
quired, i^roof  of  sending  notice  is  in- 
sufficient. The  time  of  sending  must 
be  proved.  Cole  v.  Joliet  Opera  House 
Co.,  79  111.  96  (1875).  Notice  by  pub- 
lication "at  least  sixty  days  "  is  sat- 
isfied by  one  publication  sixty  days 
or  more  before  the  time  of  payment. 
Muskingum,  etc.  Co.  v.  Ward,  13  Ohio, 
120  (1844);  Fox  v.  AUensville,  etc. 
Turnp.  Co.,  46  Ind.  31  (1874).  Fifty- 
nine  days  is  insufficient  where  sixty 
days  is  prescribed.  Macon,  etc.  E.  E. 
V.  Vason,  57  Ga.  314  (1876).  The 
printed  notice  must  be  put  in  evi- 
dence. Eutland,  etc.  R.  R  v.  Tiirall, 
35  Vt.  536  (1863).  A  copy  of  the  first 
insertion  and  the  testimony  of  the 
publisher  that  the  other  insertions 
were  duly  made  are  prima  facie  evi- 
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[§  120. 


§  120.  Demand,  waiver,  pleadings,  etc. —  After  notice  lias 
been  given,  no  demand  is  necessary  before  bringing  a  suit  to 
collect  the  subscription.'  The  subscriber  may,  by  his  acts  or 
express  agreement,  waive  the  caU  itself,  or  informalities  in  its- 
making,  or  notice  thereof.^  It  is  immaterial  that  other  share- 
holders have  had  no  notice  of  the  call.'  The  proof  of  calls  and 
of  notice,  when  required,  must  be  clear  and  complete.*  The 
pleadings  in  an  action  on  calls  must  allege  the  various  facts 
which  complete  the  obligation  of  the  subscriber  to  pay.^ 


dence  of  publication.  Unthank  v. 
Henry  County  Turnp.  Co.,  6  Ind.  135 
(1855).  Tlie  secretary  of  tlie  corpora- 
tion cannot,  by  a  certificate,  prove 
publication  of  notice.  Tomlin  v.  Ton- 
ioa,  etc.  R.  R.,  23  IlL  429  (1860). 

1  Penobscot  R.  R.  v.  Dununer,  40 
Me.  172  (1855):  Goodrich  v.  Reynolds, 
31  IIL  490  (1863);  Winter  v.  Muscogee 
R  R,  11  Ga.  438  (1853).  Cf.  Spangler 
V.  Indiana,  etc.  R.  R.,  21  111.  276  (1859), 
holding  that  one  demand  made  for 
several  assessments  suffices. 

2  State  Bank  Bldg.  Co.  v.  Pierce,  93 
Iowa,  668  (1894);  Macon,  etc.  R.  R.  v. 
Vason,  57  Ga.  314  (1876).  Payment 
of  part  of  a  subscription  is  no  waiver 
of  the  right  to  have  a  call  made  for 
the  balance  before  payment.  Grosse 
Isle  Hotel  Co.  v.  I' Anson,  43  N.  J.  L. 
442  (1881).  The  vote  of  a  city  to  pay 
a  call  is  no  waiver  of  its  invalidity. 
Pike  V.  Bangor,  etc.  R.  R.,  68  Me.  445 
(1878).  The  waiver  must  be  clearly 
proved.  Rutland,  etc.  R.  R.  v.  Thrall, 
35  Vt.  536  (1863).  A  director  partici- 
pating in  a  call  cannot  object  thereto. 
York  Tramways  Co.  v.  WiUows,  L.  R. 
8  Q.  B.  D.  685  (1882).  Where  a  sub- 
scriber, upon  receiving  notice  of  a 
call,  denies  that  he  is  a  stockholder, 


he  thereby  waives  further  notice. 
Cass  V.  Pittsburg,  etc.  R'y,  80  Pa.  St. 
31  (1875). 

3Newry,  etc.  R'y  v.  Edmunds,  2 
Exch.  118  (1848);  Shackleford  v.  Dan- 
gerfield,  L.  R.  3  C.  P.  407  (1868). 

*  Scarlett  v.  Academy  of  Music,  43 
Md.  303  (1875).  This  case  holds  also 
that  calls  may  be  proved  by  reading 
extracts  from  the  minutes  of  the  di- 
rectors' meetings,  without  putting 
the  books  in  evidence. 

5  The  company  must  allege  that 
the  instalments  are  all  due  and  pay- 
able, where  several  are  sued  on. 
Bethel,  etc.  Co.  v.  Bean,  58  Me.  89 
(1870).  At  common  law  the  count 
set  out  in  the  declaration  should  be 
not  on  the  contract  of  subscription, 
but  in  indebitatus  assumpsit  for  calls 
or  instalments  due.  Peake  v.  Wa- 
bash R.  R,  18  IIL  88  (1856).  For  the 
customary  averments,  see  Spangler 
V.  Indiana,  etc.  R.  R,  21  111.  276  (1859). 
For  the  defendants'  pleading,  see 
South  Eastern  R'y  v.  Hebblewhite,  13 
A.  &  E.  497  (1840).  The  call  and  no- 
tice may  be  pleaded  in  general  lan- 
guage in  the  complaint.  Walter,  eta 
Co.  V.  Robbins,  56  Minn.  4S  (1893). 
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FOEFEITUEE  OF  SHAKES  FOR  NON-PAYMENT. 


121.  The  various  remedies. 

133-123.  The  remedy  by  forfeiture 
and  sale  of  stock  is  by  stat- 
utory authority  only. 

134  The  remedy  by  forfeiture  is 
cumulative. 

135-126.  Forfeittire  relieves  the 
shareholder  whose  shares 
are  forfeited  from  liability 
to  the  corporation. 

127-128.  Forfeitui-e  relieves  the 
shareholder  whose  shares 
are  forfeited  from  liability 
to  corporate  creditors. 


§  139.  Statutory  formalities  and  gen- 
eral method  of  forfeiture. 

130.  Notice  in  cases  of  forfeitiu-e. 

131.  Notice  is  not  the  same  thing 

as  forfeiture. 
133.  Tender,  by  stockholder,  before 
forfeitura 

133.  Surplus  after  vaHd  forfeiture 

belongs  to  the  corporation — 
Purchase  by  the  corporation. 

134.  Equity  wiU  relieve  a  share- 

holder from  an  unauthor- 
ized forfeiture  —  Action  at 
law  for  damages. 


§  121.  The  various  remedies. — "When  a  subscriber  fails  or  re- 
fuses to  pay  for  the  shares  of  stock  for  whicb  he  has  subscribed, 
the  corporation  generally  has  several  methods  of  enforcing  the 
contract.  First,  there  is  the  common-law  action  to  collect  the 
subscription  as  a  debt.  This  remedy  always  exists,  except  in 
a  few  states  where  it  is  available  only  when  the  subscription 
itself  or  the  charter  creates  a  liability  to  pay.*  Second,  the 
corporation  may  sue  on  the  subscription,  obtain  judgment,  and 
then  proceed  to  sell  the  stock  under  an  execution  levied  to  col- 
lect the  judgment.^  Third,  the  corporation  may  bring  an  ac- 
tion at  law  for  breach  of  contract,  the  measure  of  damages 
being  the  difif erence  between  the  value  of  the  stock  at  the  price 
which  the  subscriber  was  to  pay  and  the  market  value  at  the 
date  of  the  refusal  to  pay.^  A  fourth  and  very  important  rem- 
edy is  that  of  forfeiture.  It  is  the  subject  of  this  chapter.  It 
is  effected  in  one  of  two  ways :  the  forfeiture  may  be  by  a  strict 
foreclosure  of  the  stockholder's  stock  —  that  is,  the  taking  of 
his  stock  by  the  corporation  itself;  or  it  may  be  by  a  public 
sale  of  the  stock  for  non-payment  of  the  subscription.* 


1  See  §  74,  supra. 

2  Chase  V.  East  Tenn.  etc.  R.  R.,  5 
Lea  (Tenn.),  415  (1880). 

3  Rand  v.  White  Moxmtains  R.  R., 
40  N.  H.  79  (1860). 
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*  Quoted  and  approved  in  Thom- 
son's Succession,  46  La.  Aim.  1074 
(1894). 
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FOEFEITUEE   OF    STOCK. 


[§§  122,  123. 


§§  122,  123.  Tlie  remedy  hy  puUic  sale  of  stock  is  hy  stat- 
utory authority  only. —  In  addition  to  tlie  remedy  of  an  action 
at  law  to  compel  payment  of  a  subscription  for  stock,  there 
frequently  is  given  to  the  corporation  the  right  to  sell  the  sub- 
scriber's stock  for  non-payment  of  his  subscription  and  apply 
the  proceeds  to  the  payment  of  that  subscription.  This  is  what 
is  generally  known  as  a  forfeiture  of  the  stock.  It  is  not  a 
common-law  remedy,  and,  consequently,  can  be  resorted  to  by 
the  corporation  only  when  power  to  make  the  sale  is  given  to 
the  corporation  by  statute  or  by  the  act  of  incorporation.'  The 
right  to  forfeit  may,  however,  be  created  by  the  consent  of  the 
stockholders,  and  be  indorsed  on  the  certificates  of  stock.^ 

The  authority  to  forfeit  shares  for  non-payment  of  the  sub- 
scription cannot  be  created  by  a  by-lawi,'  Such  a  forfeiture 
would  be  whoUy  void,  and  transfers  based  thereon  would  con- 
fer no  rights  upon  the  transferee.* 


1  Westcott  V.  Minnesota  Min.  Co.,  23 
Mich.  145  (1871);  Minneliaha,  etc. 
Assoc.  V.  Legg,  50  Minn.  333  (1893); 
Budd  V.  Multnomah  St.  E'y,  15  Oreg. 
413  (1887).  In  the  last  case  the  stat- 
ute gave  the  corporation  power  to 
make  by-laws  for  forfeiture  of  stock. 
There  being  no  by-law,  a  forfeiture 
was  attempted  by  a  resolution  of  the 
board  of  directors.  Held,  this  could 
not  be  done.  Barton's  Case,  4  De  G. 
&  J.  46  (1859),  is  similar  and  stronger, 
as  public  notices  and  advertisements 
were  made  of  the  threatened  forfeit- 
ure. Perrin  v.  Granger,  30  Vt.  595 
<1858);  Clarke  v.  Hart,  6  H.  L.  Cas. 
633  (1858);  Stanhope's  Case,  L.  E.  1 
Ch.  App.  161  (1865).  In  Kelk's  Case, 
L.  R.  9  Eq.  107  (1869),  the  forfeiture 
was  provided  for  in  deed  of  settle- 
ment, and  hence  regular.  If  the 
corporation  purchases  at  forfeiture 
sale,  as  it  may  by  statute  in  Califor- 
nia, execution  against  the  corpora- 
tion cannot  be  levied  on  such  stock. 
Robinson  v.  Spaulding,  etc.  Co.,  73 
CaL  33  (1887).  A  building  association 
cannot  provide  that  it  will  discount 
a  subscriber's  stock,  loan  him  the 
amount  thus  discounted,  and  forfeit 


the  whole  if  he  does  not  pay.  It  is 
usury.  Henderson,  etc.  Assoc,  v. 
Johnson,  88  Ky.  191  (1889). 

2  Weeks  v.  Silver  Islet,  etc.  Co.,  55 
N.  Y.  Super.  Ct.  1  (1887). 

3  Re  Long  Island  R.  R.,  19  Wend.  37 
(1837);  S.  C,  33  Am.  Dec.  439;  Kirk 
V.  Nowill,  1  T.  R  118  (1786).  Cf.  Ken- 
nebec, etc.  R.  R.  V.  Kendall,  31  Me. 
470  (1850) ;  Rosenback  v.  Salt  Springs 
Nat.  Bank,  53  Barb.  495,  506  (1868). 

«iJe  Long  Island  R.  R.,  19  Wend.  37 
(1837).  Yet,  where  such  a  power  was 
conferred  by  a  by-law  adopted  at  a 
meeting  of  the  stockholders,  a  stock- 
holder whose  stock  has  been  declared 
forfeited  under  the  by-law,  and  who 
is  shown  to  have  assented  to  the  by- 
law, will  not  be  heard  to  question 
the  validity  of  the  forfeiture.  He  is 
estopped.  Lesseps  v.  Architects'  Co., 
4  La.  Ann.  316  (1849).  The  corpora- 
tion cannot,  by  a  by-law,  forfeit  shares 
temporarily,  until  penalties  or  fines 
shall  have  been  paid.  Ad  ley  v.  Reeves, 
2  Maule  &  S.  53  (1813),  by  Lord  Ellen- 
borough.  Cf.  Cartan  v.  Father  Mat- 
thew, etc.  Soc,  3  Daly  (N.  Y.),  20  (1869) ; 
Pentz  V.  Citizens',  etc.  Co.,  35  Md.  73 
(1871).    But  only  the  stockholder  can 
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[CH.    Vlllr 


§  124.  The  remedy  Try  forfeiture  is  cumulative. —  Frequently, 
when  a  corporation  is  authorized  by  statute  to  forfeit  shares  for 
non-payment  of  the  subscription,  the  question  arises  whether 
the  statutory  remedy  of  forfeiture  is  exclusive,  thereby  prevent- 
ing a  resort  to  the  common-law  remedy  of  an  action  of  assvmvp- 
sit  on  the  contract.  It  is  the  well-established  rule  that  it  does 
not.  A  grant  of  the  power  to  declare  a  forfeiture  of  the  shares 
of  a  subscriber  for  non-payment  of  calls  does  not,  by  implicar 
tion,  deprive  the  corporation  of  its  option  of  remedies ;  and  the 
corporation  may,  in  its  discretion,  upon  the  failure  of  the  sub- 
scriber to  pay  for  his  stock,  either  proceed  against  him  by  suit 
to  collect  the  unpaid  calls,  or  may  forfeit  his  shares  of  stock. 
The  corporation,  by  such  a  statute,  is  given  its  choice  of  rem- 
edies, and  may  pursue  either.  The  remedy  by  forfeiture  is 
additional.  In  legal  language  the  remedy  by  forfeiture  is  cu- 
mulative.^ 


object  to  a  forfeiture  on  the  groimd 
that  it  is  by  by-law.  Detweiler  v. 
Breckenkamp,  83  Mo.  45  (1884).,  Of. 
§§  131, 134,  infra.  As  to  the  effect  of 
acquiescence  or  waiver  by  the  stock- 
holder, see  §§  129,  134,  infra. 

'  San  Joaquin,  etc.  Co.  v.  Beecher, 
101  Cal.  70  (1894);  Denver  Chamber, 
etc.  V.  Green,  8  Colo.  App.  420  (1896); 
Atlantic  Dynamite  Co.  v.  Andrews, 
97  Mich.  466  (1893);  Puget  Sound,  etc. 
K.  R.  V.  Ouellette,  7  Wash.  265  (1893); 
Delaware,  etc.  Canal  v.  Sansom,  1 
Binn.  (Pa.)  70  (1803);  Instoneu  Frank- 
fort Bridge  Co.,2  Bibb(Ky.),  576(1812); 
Kensselaer,  etc.  Co.  u  Barton,  16  N.  Y. 
457,  note  (1854);  Lake  Ontario,  etc. 
E.  R.  V.  Mason,  16  N.  Y.  451  (1857); 
Buffalo,  etc.  R.  R.  v.  Dudley,  14  N.  Y. 
336  (1856);  Tutwiler  v.  Tuskaloosa, 
etc.  Co.,  89  Ala.  391  (1890);  Harlsem 
Canal  Co.  v.  Seixas,  2  Hall  (N.  Y. 
Super.  Ct.),  504  (1829);  Fort  Edward, 
etc.  Co.  V.  Paine,  17  Barb.  567  (1854); 
Rensselaer,  etc.  Co.  v.  Wetsel,  21  Barb. 
56  (1855);  Sagory  v.  Dubois,  3  Sandf. 
Ch.  466  (1846);  Troy,  etc.  R.  R.  v. 
MoChesney,  21  Wend.  296  (1839); 
Herkimer  Mfg.  Co.  v.  Small,  21  Wend. 
273  (1839);  Ogdensburgh,  etc.  R.  R.  v. 


Frost,  31  Barb.  541  (1856);  Northern 
R.  R.  V.  Miller,  10  Barb.  260  (1851); 
Troy,  etc.  R.  R.  v.  Tibbits,  18  Barb. 
297  (1854);  Troy,  etc.  R.  R.  v.  Kerr,  17 
Barb.  581  (1854);  Jenkins  v.  Union 
Turnp.  Co.,  1  Caines'  Cas.  86, 95  (1804); 
Goshen,  etc.  Co.  v.  Hurtin,  9  Johns. 
317  (1813);  MoDonough  v.  Phelps,  15 
How.  Pr.  372  (1856);  Freeman  v.  Win- 
chester, 18  Miss.  577  (1848);  Hartford, 
etc.  R.  R.  V.  Kennedy,  13  Conn.  499 
(1838);  Mann  v.  Cooke,  20  Conn.  178 
(1850);  Connecticut,  etc.  E.  R  v. 
Bailey,  34  Vt.  465  (1852);  Rutland, 
etc.  R  R  V.  Thrall,  35  Vt.  536  (1863); 
New  Hampshire,  etc.  R.  R.  v.  John- 
son, 30  N.  H.  390  (1855);  Wliite  Moun- 
tains R  R  V.  Eastman,  34  N.  H.  124, 
147  (1856!;  Piscataqua  Feriy  Co.  v. 
Jones,  39  N.  H.  491  (1859);  Hightower 
V.  Thornton,  8  Ga.  486,  503  (1850); 
Hughes  V.  Antietam  Mfg.  Co.,  34  M<1. 
316  (1870);  Beene  v.  Cahawba,  etc.  R 
R,  3  Ala.  (N.  S.)  660  (1843) ;  Solma,  etc. 
R  R  V.  Tipton,  5  Ala.  (N.  S.)  787 
(1843);  Gratz  v.  Redd,  4  B.  Mon.  (Ky) 
178  (1843);  Boston,  etc.  R  R  v.  Wel- 
lington, 113  Mass.  79  (1873).  [Com- 
pare with  this  case  Worcester  Turnp. 
Corp.  V.  Willard,  5  Mass.  80  (1809); 
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[§§  125,  126. 


It  is  to  be  borne  in  mind,  however,  that  in  the  ITew  England 
states  the  right  to  forfeit  stock  for  non-payment  of  assessments 
•does  not  imply  a  right  in  the  corporation  to  sue  for  such  assess- 
ments. The  latter  right  does  not  exist  at  all  unless  it  is  given 
by  statute  or  by  the  express  promise  of  the  subscriber.^  But 
■where  both  remedies  exist,  the  corporation  has  its  election 
vyhich  remedy  to  pursue.^ 

§§  125,  126.  Forfeiture  relieves  tlie  sliareliolder  whose  shares 
are  forfeited  from  liability  to  the  corporation. —  Although  a 
corporation  having  the  right  to  declare  a  forfeiture  of  shares 
for  non-payment  of  calls  may  generally,  at  its  option,  either 
forfeit  the  stock  or  bring  an  action  to  collect  the  amount  due, 
it  does  not  follow  that  it  can  forfeit  the  stock  and  then  bring 
an  action  for  the  unpaid  calls,  or  any  part  thereof  that  may  re- 
main imsatisfled  by  the  forfeiture.  The  corporation,  when  a 
shareholder  is  in  default,  may  pursue  either  the  one  remedy  or 
the  other  in  its  discretion ;  but  it  cannot  forfeit  the  stock  and 
afterwards  sue  at  law.     The  first  remedy  excludes  the  second.^ 


Andover,  etc.  Co.  v.  Gould,  6  Mass. 
39  (1809);  New  Bedford,  etc.  Corp.  u 
Adams,  8  Mass.  138  (1811);  City  Hotel 
V.  Dickinson,  73  Mass.  586  (1856);  Me- 
chanics', etc.  Co.  V.  Hali,  121  Mass. 
•273  (1876).]  Mexican  Gulf  Ry.  v.  Via- 
vant,  6  Rob.  (La.)  305  (1843);  New  Or- 
leans, etc.  Co.  V.  Briggs,  37  La.  Ann. 
318  (1875);  GreenviUe,  etc.  R.  R.  v. 
Cathcart,  4  Rich.  L.  (S.  C.)  89  (1850); 
Klein  v.  Alton,  etc.  R.  R.,  13  lU.  514 
(1851);  Peoria,  etc.  R.  R.  v.  Elting,  17 
lU.  439  (1856);  Kirksey  v.  Florida,  etc. 
Co.,  7  Fla.  33  (1857);  Tar  River  Nav. 
Co.  V.  Neal,  3  Hawks  (N.  C),  520  (1835) ; 
Stokes  V.  Lebanon,  etc.  Co.,  6  Humph. 
(Tenn.)  241  (1845);  South  Bay,  etc. 
Co.  V.  Gray,  30  Me.  547  (1849);  Frank- 
liTi  Glass  Co.  V.  Alexander,  3  N.  H. 
380  (1821);  S.  C,  9  Am.  Dec.  92,  and 
note,  pp.  96-104  A  subscriber  for 
stock  cannot  avoid  liability  to  the 
•corporation  by  setting  up  that  the 
corporation  has  a  lien  on  the  stock 
therefor  and  may  enforce  it.  Lank- 
•ershim,  etc.  Co.  v.  Herberger,  83  Cal. 
i660  (1890).    The  corporation  may  sue 


for  the  whole  subscription  and  need 
not  sue  merely  for  the  deficiency  that 
would  result  from  selling  the  stock. 
International,  etc.  Assoc,  v.  Walker, 
83  Mich.  386  (1890).  For  a  learned 
discussion  of  the  general  question 
how  far  the  jurisdiction  of  a  court 
of  equity  may  be  affected  by  stat- 
utes conferring  similar  jurisdiction 
upon  the  courts  of  law, —  an  inquiry 
germane  to  the  matter  of  the  pres- 
ent section, —  see  note  to  Payne  v. 
BuUard,  33  Miss.  88  (1851),  in  55  Am. 
Dec.  74,  77. 

1  See  §  74,  supra;  also  85  Fed.  Rep.  89. 

2  See  §§  125, 126,  infra. 

3  Small  V.  Herkimer  Mfg.  Co.,  3 
N.  Y.  330  (1849),  reversing  Herkimer 
Mfg.  Co.  V.  Small,  31  Wend.  373  (1839) ; 
S.  C,  3  Hill,  137  (1841);  Northern  R. 
R.  V.  Miller,  10  Barb.  260,  271  (1851); 
Ogdensburgh,  etc.  R.  R.  v.  Frost,  21 
Barb.  541  (1856);  MUls  v.  Stewart,  41 
N.  y.  384  (1869);  Macauly  u  Robin- 
son, 18  La.  Ann.  619  (1866);  Allen  v. 
Montgomery  R.  R.,  11  Ala,  437  (1847); 
Athol,  etc.  R.  R.  v.  Prescott,  110  Mass. 
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In  order,  however,  to  bar  the  remedy  of  an  action  on  the  con- 
tract, the  forfeiture  must  be  complete  and  actual.  Consequently, 
a  mere  threat  that  a  forfeiture  will  be  made  if  the  caU  be  not 
paid  on  or  before  a  day  named,  or  an  unsuccessful  attempt  to 
sell  the  shares,  will  not  be  sufficient  to  bar  the  action.^  So 
long  as  the  stockholder's  right  to  the  shares  and  to  the  immu- 
nities and  emoluments  attached  thereto  remain,  his  obligation 
to  pay  is  not  extinguished.^ 

There  is,  however,  a  line  of  cases  in  which  a  contrary  rule  is 
sustained.  In  these  cases  it  is  held  that  the  forfeiture  of  shares 
of  stock  is  like  the  foreclosure  of  a  mortgage;  and  that,  just  as 
a  mortgagee  may  have  judgment  against  the  mortgagor  for  a 
deficiency,  so  may  a  corporation  have  its  action  of  assumpsit 
against  a  subscriber  whose  stock,  having  been  forfeited,  has 
failed  to  sell  for  enough  to  pay  his  entire  indebtedness  to  the 
corporation  on  the  subscription.'  This  rule  is  held  to  apply 
equally  to  original  subscribers  or  their  transferees ;  and  any 

England  where,  by  the  terms  of  the 
deeds  of  settlement,  only  an  option 
is  given  to  sue  or  to  forfeit,  and  it  is 
then  held  that  the  corporation  is  con- 
cluded by  its  election.  Inglis  v.  Great 
Northern  R'y,  supra,  where,  notwith- 
standing the  forfeiture  and  cancella- 
tion of  shares  and  the  issue  of  new 
ones,  the  right  to  recover  in  an  ac- 
tion for  calls  was  held  to  remain  un- 
impaired in  the  company.  See  also 
Birmingham,  etc.  E'y  v.  Locke,  1  Q. 
K  256  (1841);  Edinburgh,  eta  E'y  w. 
Hebblewhite,  6  M.  &  W.  707  (1840); 
London,  etc.  R'y  v.  Fairclough,  2  Man. 
&  Gr.  674  (1841). 

1  Macon,  etc  K.  R.  n  Vason,  57  Ga. 
314  (1876).  See  also  cases  cited  supra 
and  §  131,  infra. 

2  Instone  v.  Frankfort  Bridge  Co., 
3  Bibb  (Ky.),  576,  581  (1813).  Cf.  Buf- 
falo, etc.  R.  E.  V.  Dudley,  14  N.  Y.  336, 
347  (1856).  It  has  been  held,  also, 
that  an  action  to  collect  a  subscrij)- 
tion,  when  prosecuted  to  judgment, 
is  a  bar  to  the  remedy  by  forfeiture. 
Giles  V.  Hutt,  3  Exch.  18  (1848). 

s  Cai-son  V.  Arctic  Min.  Ca,  5  Mich. 
288  (1858);  Danbury,  etc.  E.E.  u  Wile 


213  (1873) ;  Mechanics',  etc.  Co.  v.  Hall, 
121  Mass.  373  (1876).  With  these  later 
Massachusetts  cases  compate  An- 
dover,  etc.  Co.  v.  Gould,  6  Mass.  39 
(1809);  Franklin  Glass  Co.  v.  White, 
14  Mass.  286  (1817);  Rutland,  etc.  R. 
R.  V.  ThraU,  35  Vt.  536  (1863);  Macon, 
etc.  R  R  u  Vason,  57  Ga.  314  (1876); 
Ashton  V.  Bm-bank,  2  DilL  435  (1873); 
S.  C,  2  Fed.  Cas.  36.  Such,  also,  seems 
to  be  the  rule  in  England.  King's 
Case,  L.  E.  3  Ch.  714  (1867);  Knight's 
Case,  L.  R  2  Ch.  321  (1867);  SneU's 
Case,  L.  R  5  Ch.  23  (1869).  A  mere 
by-law  caim.ot  give  to  the  corpora- 
tion power  to  collect  by  suit  from 
the  stockholder  after  a  forfeitui'e  of 
the  stock  for  non-payment  has  been 
made.  MandeU  v.  Swan,  etc.  Co.,  154 
111.  177  (1895).  By  statute  in  Eng- 
land the  right  to  forfeit  and  the 
right  to  sue  may  be  exercised  to- 
gether; and  shares  may  be  forfeited 
for  non-payment  of  calls,  whether 
those  caUs  have  been  sued  for  or  not. 
Great  Northern  R'y  v.  Kennedy,  4 
Exch.  417  (1849);  Inglis  v.  Great 
Northern  R'y,  1  Macq.  (Sc.  App.)  113 
(1853).    But  there  is  a  line  of  cases  in 
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stockholder  is  liable,  under  this  rule,  for  the  balance  due  upon 
assessments,  after  deducting  the  amount  realized  at  the  forfeit- 
ure sale.^  It  has  been  held  that  a  by-law  may  render  subscrib- 
ers liable  for  any  deficiency  left  on  the  sale  of  the  stock  upon 
non-payment  of  calls.^ 

§§  12Y,  128.  Forfeiture  relieves  the  shareholder  whose  shares 
are  forfeited  from  UaMliiy  to  corporate  creditors. —  In  the  ab- 
sence of  fraud  and  collusion  it  is  a  settled  rule  that,  where  a 
corporation  has  authority  to  declare  a  forfeiture  of  shares  for 
non-payment  of  calls,  and  a  forfeiture  is  regularly  declared, 
such  formal  declaration  puts  an  end  to  the  liability  of  the  share- 
holder, and  corporate  creditors  cannot  subsequently  hold  such 
an  expelled  or  released  shareholder  liable.'  This  is  the  rule 
even  though  the  debt  was  contracted  by  the  company  before 
the  stock  was  forfeited.*  The  same  principle  of  law  that  pre- 
vents the  corporation  from  suing  on  a  subscription  after  the 


son,  23  Conn.  435  (1853);  Great  North- 
em  R'y  V.  Kennedy,  4  Exch.  417,  435 
(1849). 

iMerrimac  Min,  Co.  v.  Bagley,  14 
Mich.  501  (1866).  Quoted  and  ap- 
proved in  Thomson's  Succession,  46 
La.  Ann.  1074  (1894).  Cf.  Hartford, 
etc.  R  E.  V.  Kennedy,  13  Conn.  499 
(1838);  Brockenbrough  v.  James 
River,  etc.  Co.,  1  Patton  &  H.  (Va.) 
94  (1855);  Mann  v.  Currie,  3  Barb.  394 
(1848).  It  is  sometimes  so  provided 
expressly  by  statute  or  by  the  charter 
of  the  com^pany.  Brockenbrough  v. 
James  River,  etc.  Co.,  1  Patton  &  H. 
(Va.)  94  (1855);  Danbury,  etc.  R  R.  v. 
Wilson,  23  Conn.  435, 456  (1853) ;  Great 
Northern  R'y  v.  Kennedy,  4  Exch. 
417  (1849);  Mann  v.  Cooke,  30  Conn. 
178  (1850).  But  see  Athol,  etc.  E.  R 
V.  Prescott,  110  Mass.  313  (1873); 
Kennebec,  etc.  R  R.  v.  Kendall,  81 
Me.  470  (1850);  Allen  v.  Montgomery 
R.  R,  11  Ala.  437  (1847);  Stokes  v. 
Lebanon,  etc.  Co.,  6  Humph.  (Tenn.) 
241  (1845);  Mills  v.  Stewart,  41  N.  Y. 
384  (1869).  Or  that  any  shareholder 
■whose  shares  shall  have  been  for- 
feited for  non-payment  of  assess- 
ments shaU  nevertheless  be  liable  to 


pay  to  the  company  aU  calls  owing 
on  such  shares  at  the  time  of  the  f  or- 
feitura  This  seems  tobe  a  common 
provision  in  the  articles  of  associa- 
tion of  English  companies.  Creyke's 
Case,  L.  R  5  Ch.  App.  63  (1869); 
Stocken's  Case,  L.  R  5  Eq.  6  (1867). 
But  in  such  a  case  interest  is  not  col- 
lectible. Stocken's  Case,  L.  R  5  Eq. 
6  (1867).  It  is  otherwise  in  ordinary 
defaults.  Gould  v.  Oneonta,  71  N.  T. 
298  (1877);  Rikhofl  v.  Brown,  etc.  Co., 
68  Ind.  383  (1879). 

2  Elizabeth,  etc.  Mills  v.  Dunstan, 
131  N.  C.  13  (1897);  but  see  154  111.  177. 

3  Allen  V.  Montgomery  R  R,  11  Ala. 
437,  450  (1847);  Macauly  v.  Robinson, 
18  La.  Ann.  619  (1866);  Mills  v.  Stew- 
art, 41  N.  Y.  384  (1869);  Woollaston's 
Case,  4  De  G.  &  J.  437  (1859) ;  Ex  parte 
Beresford,  3  Macn.  &  G.  197  (1850); 
Kelk's  Case,  L.  R.  9  Eq.  107  (1869); 
Dawes's  Case,  L.  R  6  Eq.  333  (1868); 
Snell's  Case,  L.  R.  5  Ch.  App.  23  (1869). 
Nor,  on  the  other  hand,  can  the  stock- 
holder claim,  after  the  forfeiture,  any 
of  the  rights  of  stockholdership.  St. 
Louis,  etc.  Co.  v.  Sandoval,  etc.  Co., 
116  IlL  170  (1886). 

4  Mills  V.  Stewart,  41 N.  Y.  384  (1869). 
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stock  has  been  forfeited  prevents  the  corporate  creditors  also 
from  doing  the  same.  But,  on  the  other  hand,  inasmuch  as 
fraud  vitiates  all  acts  into  which  it  enters,  a  forfeiture  of  shares 
by  collusion  between  a  shareholder  and  the  board  of  directors 
of  the  corporation  will  not  release  him  from  liability  to  con- 
tribute in  the  event  of  the  insolvency  of  the  company.'  In  such 
a  case  the  creditors  may  invoke  the  interposition  of  a  court  of 
equity  to  prevent  the  consummation  of  an  inchoate  forfeiture, 
or  to  set  aside  one  already  accomplished.'  Hence,  it  is  well 
settled  that  the  power  of  forfeiture  cannot  lawfully  be  exer- 
cised for  the  purpose  of  enabling  members  to  escape  from  their 
liability  on  their  stock,  either  to  the  corporation  or  its  credit- 
ors.' A  stockholder,  by  mere  abandonment  of  his  shares,  can- 
not forfeit  them  himself,  and  thus,  by  his  own  act,  discharge 
himself  from  his  obligation  on  the  subscription.'' 


1  Slee  V.  Bloom,  19  Johns.  456  (1822); 
Mills  V.  Stewart,  41  N.  Y.  384  (1869); 
Walter's  Second  Case,"  3  De  G.  &  Sm. 
244  (1850) ;  Eichmond's  Case,  4  K  &  J. 
305  (1858);  Spaokman's  Case,  11  Jur. 
(N.  S.)  307  (1865);  Stanhope's  Case, 
L.  R  1  Ch.  App.  161  (1866);  Stewart's 
Case,  L.  R  1  Ch.  App.  511  (1866); 
Glower's  Case,  L.  R  6  Eq.  77  (1868). 

2  Germantown,  etc.  R'y  v.  Fitler,  60 
Pa.  St.  124  (1869).  See  also  Grand 
Rapids  Sav.  Bank  v.  Warren,  52  Mich. 
557  (1884).  The  fact  that  the  corpo- 
ration might  have  forfeited  the  stock, 
but  in  fact  did  not,  is  no  defense  as 
against  the  corporate  creditors.  If  a 
transaction  between  a  shareholder 
and  the  directors  is  irregular,  but  is 
alleged  to  have  been  acquiesced  in,  it 
is  incumbent  upon  the  stockholder 
to  support  such  allegation  by  show- 
ing that  the  transaction  was  fully 

made  known  to  the  general  body  of 
the  shareholders.  Spaokman's  Case, 
11  Jur.  (N.  S.)  307  (1865).  A  stock- 
holder whose  stock  is  forfeited  in  a 
building  association  for  non-payment 
of  dues,  as  authorized  by  the  charter, 
cannot  recover  back  the  money  paid 
by  him.  Freeman  v.  Ottawa,  etc. 
Assoc,  114  III  183  (1885). 


3  Spackman  v.  Evans,  L.  R  3  H.  L. 
171  (1868);  Stanhope's  Case,  L.  R  1 
Ch.  App.  161  (1866);  Richmond's  Case, 
4  Kay  &  J.  305  (1858);  Manisty's  Case, 
17  Sol.  Jour.  745  (1873);  Gower's  Case, 
L.  R  6  Eq.  77  (1868);  Ex  parte  Jones, 
37  L.  J.  Ch.  666  (1858);  Hall's  Case, 
L.  R  5  Ch.  App.  707  (1870);  Mills  v. 
Stewart,  41  N.  T.  384  (1869).  Cf. 
Dixon  V.  Evans,  L.  R  5  H.  L*  606 
(1873);  Belhaven's  Case,  11  Jur.  (N.  S.^ 
573  (1865);  S.  C,  12  L.  T.  (N.  S.)  595 
(1865);  Clarke  v.  Hart,  6  H.  L.  Cas. 
633  (1858);  Garden  Gully,  etc.  Co.  v. 
McLister,  L.  E.  1  App.  Cas.  39  (1875); 
Sweny  v.  Smith,  L.  R  7  Eq.  324  (1869); 
Chouteau  v.  Dean,  7  Mo.  App.  311 
(1879).  Cf.  Bedford  R  R  v.  Bowser, 
48  Pa.  St.  29  (1864). 

i  Rockville,  etc.  Turnp.  Co.  v.  Max- 
well, 2  Cranch,  C.  C.  451  (1824);  S.  C, 
20  Fed.  Cas.  1079.  For  sundry  illus- 
trations of  what  will  or  will  not  jus- 
tify a  forfeiture,  see,  particularly, 
Sweny  v.  Smith,  L.  R  7  Eq.  334  (1869) ; 
Stooken's  Case,  L.  R  3  Ch.  App.  413 
(1867);  Kelk's  Case,  L.  R.  9  Eq.  107 
(1869);  Thomas's  Case,  L.  R  13  Eq. 
437  (1873).  It  is  no  defense  that  de- 
fendant supposed  he  could  pay  bal- 
ance of  subscription  or  have  a  for- 


273 


CH.  VIII.J 


FOEFEITUEE    OF   STOCK. 


[§  129. 


§  129.  Statutory  formalities  and  general  method,  of  forfeit- 
ure.—  The  general  mettiod  of  forfeiting  shares  for  non-payment 
of  calls  is  usually  prescribed  in  detail  by  the  statute  authorizing 
the  forfeiture.  In  the  earlier  cases  there  may  be  observed  some 
tendency  to  hold  that  a  siibstantial,  in  distinction  from  a  strict, 
compliance  with  the  requirements  of  the  statute  is  all  that  is 
necessary  to  a  valid  forfeiture.'  But  in  later  cases,  English^ 
and  American,^  it  is  plainly  declared,  and  it  may  be  taken  as 
a  settled  rule,  that  the  validity  of  the  forfeiture  and  sale  of  the 
shares  of  a  subscriber  in  arrears  depends  upon  a  strict  and  for- 
mal compliance  with  the  requirements  of  the  enabling  statute.* 

Thus,  a  sale  of  the  shares  at  private  sale,  when  a  sale  by  pub- 
lic auction  was  prescribed,  has  been  held  to  invalidate  the  for- 
feiture.^   There  must  be  a  properly  constituted  board  of  direct- 

feiture  of  stock.    Eoss  v.  Bank  of    E.  R,  19  Wend.  37  (1837);  Mitchell  v. 


Gold  Hill,  20  Nev.  191  (1888). 

'  Catohpole  v.  Ambergate,  etc.  E'y, 
1  El.  &  B.  Ill  (1852);  Nolan  v.  Annar 
bella  Gold  Min.  Co.,  6  Wyatt,  W.  & 
A'B.  (Australian  Cts.  of  Mines),  38 
<1869).  Cf.  WooUaston's  Case,  4  De  G. 
&  J.  437  (1839);  Knight's  Case,  L.  E. 
1i  Ch.  App.  321  (1867). 

2  Clarke  v.  Hart,  6  H.  L.  Cas.  633 
(1858);  Johnson  v.  Lyttle's  Iron  Agen- 
cy, 46  L.  J.  (Ch.)  786  (1877).  Cf.  Knight's 
Case,  L.  E.  3  Ch.  App.  331  (1867); 
Garden  Gully,  etc.  Co.  v.  McLister, 
L.  E.  1  App.  Cas.  39  (1875);  London, 
etc.  E'y  V.  Fairclough,  3  Man.  &  G. 
674  (1841).  In  England  a  forfeiture 
may  be  made  after  a  call,  and  before 
the  call  is  due.  The  call  is  "  owing  " 
from  the  time  when  it  is  made. 
Faure,  etc.  Co.  v.  Phillipart,  58  L.  T. 
Eep.  525  (1888),  where  the  forfeiture 
was  made  on  two  calls,  one  past  due 
and  one  not  yet  due. 

3  Portland,  etc.  E.  E.  v.  Graham,  53 
Mass.  1  (Shaw,  C.  J.,  1846);  German- 
town,  etc.  E'y  V.  Filler,  60  Pa.  St. 
124  (1869);  Eastern  Plank-road  v. 
Vaughan,  20  Barb.  155  (1855);  York, 
etc.  E.  E.  V.  Eitchie,  40  Me.  435  (1855) ; 
Ijewey's  Island  E.  E.  v.  Bolton,  48 
Me.  451  (1860);  Downing  v.  Potts.  33 
N.  J.  L.  66  (1851);  Be  Long  Island 


Vermont  Copper  Min.  Co.,  40  N.  Y. 
Super.  Ct.  408(1876);  Occidental,  etc. 
Assoc.  V.  Sullivan,  63  Cal.  394  (1888). 
Of.  Johnson  v.  Albany,  etc.  E.  E.,  40 
How.  Pr.  198  (1870);  Eutland,  etc. 
E.  E.  V.  Thrall,  35  Vt.  536  (1868);  Per- 
rin  V.  Granger,  30  Vt.  595  (1858).  In 
forfeiting  stock  every  condition  pre- 
cedent must  be  strictly  and  literally 
complied  with.  Where  an  irregular 
forfeiture  is  made  in  1878,  and  is  dis- 
covered by  the  stockholder  in  1885, 
he  need  not  take  active  remedies,  but 
may  wait  and  claim  a  share  in  the 
assets  upon  distribution.  Where  no- 
tice of  calls  must  be  published  in  two 
cities  before  forfeiture,  publication 
in  one  city  only  is  insufficient.  Mor- 
ris V.  Metalline  Land  Co.,  164  Pa.  St. 
326  (1894).  A  corporation  cannot  sell 
stock  for  failure  to  pay  calls  where 
the  by-laws  do  not  provide  the  mode 
of  sale,  and  where  the  statute  author- 
izing such  sale  prescribes  that  it  shall 
be  in  accordance  with  the  by-laws. 
CHse  Inv.  Co.  v.  Washington  Sav. 
Bank,  50  Pao.  Eep.  575  (Wash.,  1897). 

*  Garden  Gully,  etc.  Co.  v.  McLister, 
L.  E.  1  App.  Cas.  39  (1875);  German- 
town,  etc.  E'y  V.  Filler,  60  Pa.  St.  124 
(1869). 

SLewey's  Island  E.  E.  v.  Bolton, 
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ors  to  declare  a  forfeiture  of  shares.'  It  is  held,  in  general^ 
that,  in  the  absence  of  statutory  provisions  as  to  order  or  de- 
tails, the  mode  of  forfeiture  must  be  reasonable  and  just.^  Th& 
forfeiture  may  be  regularly  effected  by  a  resolution  of  the  board 
of  directors,  ordering  a  sale  of  all  stock  on  which  assessments, 
shall  remain  unpaid  at  a  day  named  in  the  future.' 

After  forfeiting  the  stock  the  company  cannot  disregard  the 
forfeiture  and  hold  the  stockholder  liable  as  a  stockholder  on 
the  ground  that  its  proceedings  were  irregular.*    It  is  a  weU- 


48  Me.  451  (1860).  As  to  what  Is,  in 
general,  sufficient  to  satisfy  the  re- 
quirements of  the  rule  that  powers 
of  forfeiture  are  to  be  construed 
strictly  and  exercised  or  pursued 
strictly,  see  Giles  v.  Hutt,  3  Exch.  18 
(1848) ;  Catohpole  v.  Ambergate,  etc. 
it'y,  1  EL  &  B.  Ill  (1853);  Burming- 
ham,  etc.  R'y  v.  Locke,  1  Q.  B.  256 
(1841) ;  Graham  v.  Van  Diemen's  Land 
Co.,  1  HurL  &  N.  541  (1856);  Swenyu 
Smith,  L.  R.  7  Eq.  334  (1869);  Stock- 
en's  Case,  L.  R.  3  Ch.  App.  413  (1867) 
Kelk's  Case,  L.  R.  9  Eq.  107  (1869) 
Thomas's  Case,  L.  R.  13  Eq.  437  (1873) 
Gower's  Case,  L.  R.  6  Eq.  77  (1868).  It 
has,  however,  been  held  in  an  En- 
glish case — Knight's  Case,  L.  R.  3 
Ch.  App.  331  (1867)— that,  when  it  is 
a  matter  of  mere  form  rather  than  of 
substance  that  has  not  been  strictly 
followed  in  proceedings  to  forfeit 
shares,  the  forfeiture  wiU  not  neces- 
sarily be  thereby  invalidated. 

1  Garden  Gully,  etc.  Co.  v.  McLister, 
L.  R.  1  App.  Cas.  39,  55  (1875).  A 
stockholder  may  enjoin  a  forfeiture 
on  the  ground  that  the  directors  were 
illegally  elected.  Moses  v.  Tompkins, 
84  Ala.  613  (1888). 

2  Rutland,  etc.  R.  R.  v.  Thrall,  35 
Vt.  536  (1863);  Mitchell  u  Vermont 
Copper  Min.  Co.,  67  N.  Y.  380  (1876). 

3  Rutland,  etc.  R.  R.  v.  Thrall,  35 
Vt.  536  (1863).  See  also  WooUaston's 
Case,  4  De  G.  &  J.  437  (1859).  Under 
such  a  resolution  a  sale  of  the  stock 
is  not  necessary  to  complete  the  for- 
feiture, where  the  effect  of  the  for- 


feiture is  to  release  the  stockholder 
from  any  future  liability,  and  wheret 
he  is  not  entitled  to  the  surplus,  if 
any  there  be,  after  sale.  Rutland,, 
etc.  R.  R.  V.  Thrall,  35  Vt.  536  (1863). 
It  is,  however,  said  elsewhere  that  a 
general  resolution,  not  specifying  the- 
stock  which  is  forfeited,  but  merely 
assuming  to  forfeit  any  and  all  stock 
whose  owners  are  in  arrears,  does  not 
effect  a  valid  forfeiture.  Johnson  v. 
Albany,  etc.  R.  R.,  40  How.  Pr.  19a 
(1870).  When,  after  default  made  in 
the  payment  of  assessments,  notice 
is  given  by  the  corporation  that  the 
shares  of  owners  in  arrears  will  be^ 
forfeited  unless  full  payment  of  what 
is  due  be  made  by  a  day  named,  there- 
is  a  presumption  that  the  subsequent 
proceedings  of  the  company  looking 
to  perfecting  the  forfeiture  are  valid 
and  regular.  Knight's  Case,  L.  R  3 
Ch.  App.  831  (1867),  holding  that 
where,  by  the  articles  of  association, 
provision  is  made  for  forfeiture  by 
resolution  with  notice  upon  default, 
the  court  will  assume  that  the  requi-. 
site  steps  have  been  taken  to  make 
a  valid  forfeiture,  even  though  it 
does  not  appear  that  svich  resolution 
was  passed  or  that  notice  was  sent. 
The  notice  is  a  notice  that  the  for- 
feiture has  already  been  declared,  not 
that  it  will  be  made  on  further  de- 
fault. That  notice  is  a  condition  pre- 
cedent. 

^Patterson  v.  Brown,  etCi   Co.,  3 
Colo.  App.  511  (1893). 
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established  rule,  also,  that  a  forfeiture  of  shares,  where  the  for- 
feiture was  irregular  or  defective  in.  its  form,  is  not  void,  but 
voidable,  and  that,  by  subsequent  knowledge  and  acquiescence, 
the  shareholder  and  the  company  are  alike  estopped  to  demy 
its  validity.^  Under  the  California  code  a  corporation  may  by 
suit  foreclose  a  lien  which  it  has  on  its  stock.^ 


1  King's  Case,  L.  R.  2  Ch.  App.  714, 
731  (1867) ;  Woollaston's  Case,  4  De  G. 
&  J.  437  (1859);  Webster's  Case,  33 
L.  J.  (Ch.)  135  (1862);  Knight's  Case, 
L.  E.  2  Ch.  App.  321  (1867);  Kelk's 
Case,  L.  E.  9  Eq.  107  (1869);  Austin's 
Case,  24  L.  T.  (N.  S.)  933  (1871);  Pren- 
dergast  v.  Turton,  1  ,Y.  &  C.  (Ch.)  98 
(1841).  Of.  Lyster's  Case,  L.  B.  4  Eq. 
333  (1867);  Teasdale's  Case,  L.  R.  9 
Ch.  App.  54  (1873);  Phosphate,  etc. 
Co.  V.  Green,  L.  R.  7  C.  P.  43  (1871). 
Here  the  company  had  power  to  for- 
feit shares  for  non-payment  and  to 
compromise  debts,  but  were  prohib- 
ited from  purchasing  their  own 
shares.  The  transaction  in  issue  was 
held  to  be  such  a  purchase,  and  hence 
ultra  vires,  but  the  members  were 
estopped  by  knowledge  and  acqui- 
escence. In  this  case  it  was  also 
said  that,  to  show  assent  and  ac- 
quiescence iu  such  a  case,  it  is  not 
necessary  or  possible  to  prove  the 
acquiescence  of  each  individual 
shareholder.  It  is  enough  to  show 
circumstances  which  are  reasonably 
calculated  to  satisfy  the  court  or  a 
jury  that  the  thing  to  be  ratified 
came  to  the  knowledge. of  all  who 
chose  to  inquire,  all  having  full  op- 
portunity and  means  of  inquiry. 
Houldswoi'th  V.  Evans,  L.  R.  3  H.  L. 
263  (1868);  Spackman  v.  Evans,  L.  B, 
3  H.  L.  171  (1868).  Here  the  terms 
of  the  withdrawal  were  not  in  ac- 
cordance with  the  deed  of  settle- 
ment, and  it  was  held  after  years 
that  the  party  was  still  liable  as 
a  contributor.  In  Evans  v.  Small- 
combe,  L.  B.  3  H.  L.  349  (1868),  a 
member  withdrawing  under  a  like 
arrangement  was  held  not  liable  on 


the  double  ground  of  lapse  of  time 
and  a  clear  presimiption  of  knowl- 
edge and  acquiescence.  In  Houlds- 
worth  V.  Evans,  L.  R.  3  H.  L.  268 
(1868),  an  irregularity  in  the  condi- 
tion of  withdrawal  was  held  sub- 
stantial and  the  transaction  ultra 
vires.  (One  lord  dissented,  on  the 
ground  that  years  of  acquiescence 
retrospectively  sanctioned  it.)  In 
Brotherhood's  Case,  31  Beav.  36r) 
(1863),  dissentient  members  were  al- 
lowed to  withdraw,  by  resolution, 
upon  terms  which  were  certainly 
ultra  vires.  The  master  of  the  rolLs 
said  that  the  transaction  might  have 
been  set  aside  at  the  time;  but  all 
parties  having  had  full  knowledge, 
and  having  acquiesced  for  more  than 
twelve  years,  the  court  would  not, 
after  such  a  lapse  of  time,  touch  the 
transaction.  In  Lesseps  v.  Archi- 
tects' Co.,  4  La.  Ann.  316  (1849),  the 
court  regarded  a  general  acquies- 
cence in  a  by-law  for  a  forfeiture,  it- 
self ultra  vires,  as  a  matter  of  con- 
tract, and  refused  equitable  relief. 
Cf.  Lindley  on  Companies,  p.  533, 
where  the  author  says:  "If  there  is 
power  to  forfeit,  and  the  shares  in- 
tended to  be  forfeited  are  treated  by 
the  company  and  the  shareholders  as 
forfeited,  the  company  will  be  pre- 
cluded from  afterwards  insisting 
that  no  forfeiture  ever  took  place." 
Garden  Gully,  etc.  Co.  v.  McLister, 
L.  R.  1  App.  Cas.  39,  55  (1875),  hold- 
ing that  mere  laches  does  not,  of  it- 
self, disentitle  the  holder  of  shares 
to  equitable  relief  against  an  invalid 
declaration  of  forfeiture. 

2  Mechanics',  etc.  Assoc,  v.  King, 
83  Cal.  440  (1890).   "Where  the  statute 
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§  130.  Notice  in  cases  of  forfeiture. —  A  notice  to  the  delin- 
quent subscriber  that  his  shares  will  be  forfeited  at  a  day  named 
is  generally  requisite  to  effect  a  forfeiture.  The  subscriber  is 
entitled  to  full  knowledge  of  the  fact  that,  unless  he  pays  up 
within  a  specified  time,  he  wQl  lose  his  stock.  The  require- 
ments of  the  statute  or  charter,  with  respect  to  the  contents  of 
the  notice,  and  the  length  of  time  which  is  to  elapse  between 
the  notice  and  the  forfeiture,  must  aU  be  strictly  complied  with.^ 
It  is  accordingly  held  that  the  notice  must  state  correctly  the 
amount  due  for  non-payment  of  which  the  stock  is  to  be  for- 
feited.^ The  time,  also,  within  which  payment  is  to  be  made 
must  be  accurately  stated,'  and  also  the  place  where  the  sale  is 


authorizes  a  suit  after  publication  of 
the  intent  to  forfeit  by  sale,  such 
suit  cannot  be  brought  before  such 
publication.  San  Bernardino  Inv.  Co. 
V.  Merrill,  108  CaL  490  (1895).  A  sale 
by  a  corporation  of  all  its  property 
does  not  entitle  the  vendee  to  stock 
in  the  corporation  which  the  corpo- 
ration itself  has  purchased  on  a  sale 
for  a  delinquent  assessment  and  not 
re-issued.  Tulare,  etc.  Dist.  v.  Ka- 
weah,  etc.  Co.,  44  Pac.  Eep.  662  (CaL, 
1896). 

I  Heaston  v.  Cincinnati,  etc.  E.  R., 
16  Ind.  375  (1861);  Lewey's  Island  R. 
E.  V.  Bolton,  48  Me.  451  (1860);  Rut- 
land, etc.  R.  R.  V.  ThraU,  35  Vt.  536, 
546  (1863);  Lake  Ontario,  etc.  R.  R.  v. 
Mason,  16  N.  Y.  451  (1857);  Sands  v. 
Sanders,  36  N.  Y.  339  (1863);  Missis- 
sippi, etc.  R.  R.  V.  Gaster,  80  Ark.  455 
(1859);  Hughes  v.  Antietam,  etc.  Co., 
?4  Md.  317  (1870);  Johnson  v.  Lyttle's 
Iron  Agency,  46  L.  J.  (Ch.)  786  (1877); 
Cockerell  v.  Van  Diemen's  Land  Co., 
36  L.  J.  (C.  P.)  203  (1857);  Watson  v. 
Eales,  &3  Beav.  294  (1856).  Cf.  Eppes 
V.  Mississippi,  etc.  R.  R.,  35  Ala.  33 
(1859);  Schenectady,  ,  etc.  Co.  v. 
Thatcher,  11  N.  Y.  103  (1854);  Har- 
laem  Canal  Co.  v.  Seixas,  3  Hall  (N.  Y.), 
504  (1839);  Mitchell  v.  Vermont  Min. 
Co.,  40  N.  Y.  Super.  Ct.  406  (1876); 
New  Albany,  etc.  R.  R.  v.  McCormick, 


10  Ind.  499  (1858).  Of.  Lexington, 
etc.  R.  R.  V.  Chandler,  54  Mass.  311 
(1847),  where  notice,  provided  for  by 
a  by-law,  was  held  not  a  condition 
precedent,  but  only  directory,  and 
substantial  compliance  was  suffi- 
cient. Knight's  Case,  L.  R  3  Ch. 
App.  331  (1867),  is  sometimes  wrongly 
cited,  for  the  reason  that  there  are 
two  notices  provided  for:  (1)  notice 
that  forfeiture  will  be  made'on  de- 
fault at  future  time,  and  (3)  notice 
after  forfeiture  that  it  has  been 
made.  The  former  is  essential,  the 
latter  not. 

2  So  where  the  notice  stated  that 
Tinless  the  amount  of  a  certain  call, 
together  with  lawful  interest  from 
the  date  of  the  call,  was  paid  on  or 
before  a  certain  day,  the  shares  would 
be  liable  to  forfeiture,  it  was  held 
that,  as  interest  was  only  payable 
from  the  day  fixed  for  payment,  and 
not  from  the  date  of  the  call,  the  no- 
tice was  irregular,  and  that  a  for- 
feiture founded  on  a  non-compliance 
with  such  a  notice  was  bad.  John- 
son V.  Lyttle's  Iron  Agency,  46  L.  J. 
(Ch.)  786  (1877). 

3  A  notice  that  the  stock  wiU  be 
forfeited  "  on  Monday,  the  9th,"  when 
in  point  of  fact  the  9th  comes  on 
Friday,  is  not  a  sufficient  notice. 
Watson  V.  Eales,  23  Beav.  394  (1856). 
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to  be  made.'  The  mode  of  giving  notice  of  a  contemplated 
forfeiture  of  stock  is  generally  specified  in  the  statute  author- 
izing the  forfeiture.^ 

§  131.  Notice  is  not  the  same  thing  as  forfeiture. —  A  notice 
of  a  probable  or  certain  forfeiture  in  the  future,  or  a  threat  of 
forfeiture,  is  not  forfeiture,  and  does  not  become  forfeiture 
merely  by  non-payment  of  the  caU  or  assessment  vrithin  the 
time  specified  in  the  notice.'    A  forfeiture  is  void  if  declared 


1  Accordingly,  a  notice  in  all  other 
respects  regular,  which  does  not  state 
the  place  of  sale,  is  insufficient,  al- 
though it  names  the  day  of  sale,  and 
the  auctioneer,  who  was  and  had 
long  been  an  auctioneer  in  the  place 
at  which  the  notice  was  dated.  Lex- 
ington, etc.  R.  R.  V.  Staples,  71  Mass. 
520  (1855).  In  the  absence  of  a  stat- 
utory provision  as  to  time,  it  is  said 
that  three  days'  notice  of  the  time 
and  place  of  the  sale  of  shares  for 
non-payment  of  assessments  is  too 
short  and  unreasonable,  where  the 
owner  of  the  shares  lives  at  a  dis- 
tance in  another  state.  Lexington, 
etc.  R.  R.  V.  Staples,  71  Mass.  520 
(1855).  In  Rutland,  etc.  R.  R.  v. 
ThraU,  35  Vt.  536  (1863),  a  tjiirty  days' 
notice  is  said  to  be  sufficient  and  rea- 
sonable. And  where  the  charter  pro- 
vided that  notice  of  an  assessment 
should  be  given  to  the  subscriber 
thirty  days  before  the  order  of  the 
directors  to  sell  the  shares,  a  notice 
thirty  days  before  the  sale  was  held 
insufficient.  Lewey's  Island  R  R. 
V.  Bolton,  48  Me.  451  (1860);  Louis- 
ville, etc.  Co.  V.  Meriwether,  5  B. 
Mon.  (Ky.)  13  (1844).  A  printed  no- 
tice in  designated  newspapers,  pub- 
lished in  cities  where  the  subscribers 
reside,  is  good  notice  of  a  oalL  Louis- 
ville, etc.  Tump.  Co.  v.  Meriwether, 
5  B.  Mon.  13  (1844). 

3  In  Mississippi,  etc.  R.  R.  v.  Gaster, 
20  Ark.  455  (1859),  it  is  said  that  the 
mode  of  giving  a  notice  in  these  cases 
is  directory  rather  than  mandatory, 
and  that,  where  the  charter  provided 


that  notice  be  given  in  certain  news- 
papers, a  personal  notice  would  be 
sufficient.  See  also  Knight's  Case, 
L.  R.  3  Ch.  App.  831  (1867).  So  Vhere 
a  by-law  provided  for  notice  by  let- 
ter, it  was  held  that  personal  notice 
sufficed.  Lexington,  etc.  R.  R.  v. 
Chandler,  54  Mass.  31 1  (1847).  But  see 
Lewey's  Island  R.  R.  v.  Bolton,  48  Me. 
451  (1860).  In  general,  as  to  the  effect 
of  a  notice  left  at  one's  residence  or 
place  of  business,  but  which  never 
reaches  the  person  for  whom  it  is  in- 
tended, see  CockereU  v.  Van  Diemen's 
Land  Co.,  36  L.  J.  (C.  P.)  303  (1857); 
S.  C.  aff'd,  siCb  nom.  Van  Biemen's 
Land  Co.  u  Cockerell,  1  C.  B.  (N.  S.) 
733.  Cf.  Birmingham,  etc.  R'y  v. 
Locke,  1  Q.  B.  356  (1841);  Graham  v. 
Van  Diemen's  Land  Co.,  1  HurL  &  N. 
541  (1856).  See  also  South  Stafford- 
shire R'y  V.  Bumside,  5  Exch.  139 
(1850),  and  §  119. 

3  Macon,  etc.  R.  R.  v.  Vason,  57  Ga. 
814  (1876);  Bigg's  Case,  L.  R  1  Eq. 
309  (1865);  CockereU  v.  Van  Diemen's 
Land  Co.,  36  L.  J.  (C.  P.)  203  (1857); 
Water  Valley  Mfg.  Co.  v.  Seaman,  53 
Miss.  655  (1876),  where  only  a  threat 
was  made.  Cf.  §  135,  supra.  But  see 
Knight's  Case,  L.  R  3  Ch.  App.  331 
(1867).  In  Knight's  Case  it  was  fur- 
ther provided  that  the  declaration 
of  forfeiture  should  be  at  once  en- 
tered in  the  register.  Entry  was  duly 
made  of  the  date  of  the  forfeiture, 
but  not  of  the  declaration  itself.  All 
essentials  being  regular,  and  there 
boing  no  strict  requirement  of  a, 
written  resolution,  the  court  held  the 
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tor  the  non-payment  of  assessments,  when  all  or  any  one  of  the 
assessments  were  illegal  or  unauthorized.^ 

§  132.  TendeVjhy  stoolilioUer,  lefore  forfeiture.— Where  the 
amount  due  on  a  subscription  for  non-payment  of  which  a  for- 
feiture is  about  to  take  place  is  tendered  to  the  proper  oflBLcer 
of  the  corporation  at  any  time  before  the  sale  actually  takes 
place,*  the  forfeiture  is  not  valid.  This  rule  is  based  in  justice, 
and,  while  protecting  the  corporation  and  the  public,  it  re- 
lieves the  stockholder  from  the  hai-dship  of  a  harsh  and  sum- 
mary remedy. 

§  133.  Surplus,  after  valid  forfeiture,  'belongs  to  tlie  corjporor 
lion  —  Purchase  by  the  corporation. —  Upon  a  sale  of  the  stock 
forfeited,  if  the  amount  realized  is  more  than  the  debt  due  the 
corporation,  the  surplus  belongs  to  the  corporation.'    The  pur- 


forfeiture  valid  because  the  entry  of 
forfeiture  ooiild  not  have  been  prop- 
erly made  without  a  resolution  of 
the  directors,  which  would  hence  be 
assumed.  In  Austin's  Case,  24  L.  T. 
(N.  S.)  933  (1871),  it  is  said  that  a  cor- 
poration, after  forfeiting  shares,  can- 
not set  the  forfeiture  aside,  and  hold 
the  owner  liable  as  a  subscriber,  on 
the  ground  that  the  notice  given  him 
was  irregular.  It  is  for  the  subscriber 
alone  to  raise  that  objection  to  the 
validity  of  the  forfeiture.  Cf.  §  123, 
snpra;  Birmingham,  etc.  B,'jv.  Locke, 
1  Q.  B.  356  (1841).  A  mere  declaration 
of  forfeiture  is  not  sufiScient  to  effect 
it,  and  is  no  bar  to  an  action  on  the 
subscription.  Minnehaha,  etc.  Assoc. 
V.  Legg,  50  Minn.  333  (1893).  A  reso- 
lution of  forfeiture  does  not  consti- 
tute forfeiture,  and  is  no  bar  to  an 
action.  Hays  v.  Franklin,  etc.  Co.,  35 
Neb.  511  (1893). 

iStoneham  Branch  R  R  v.  Gould, 
68  Mass.  377  (1854);  Lewey's  Island 
R  R  u  Bolton,  48  Me.  451  (1860). 

2  Mitchell  V.  Vermont  Copper  Min. 
Co.,  67  N.  Y.  380  (1876);  Sweny  v. 
Smith,  L.  R  7  Eq.  334  (1869).  In 
Sweny  v.  Smith  a  bill  was  filed  to 
annul  the  forfeiture,  which  was  made 
because  the  tender  (although  in  time 


and  place)  was  accompanied  by  a 
protest.  Held,  the  protest  did  nd, 
vitiate  the  tender.  Walker  v.  Ogden, 
1  Biss.  287  (1859);  S.  C,  29  Fed.  Cas. 
41,  where  the  ax-ticles  of  a  private 
,  joint-stock  company  provided  for  a 
forfeiture,  but  in  no  express  mode, 
and  a  forfeiture  was  declared  of  cer- 
tain shares  which  thereafter  re- 
mained undistributed.  No  rights  of 
third  parties  were  vested  in  conse- 
quence; and  the  court  of  equity, 
never  favoring  forfeitures,  decreed 
that  upon  payment  of  the  whole 
amount  due,  principal  and  interest, 
the  complainant  should  be  allowed 
to  redeem  his  stock.  The  court  did 
not  rule,  but  was  "incliaed  to  the 
opinion,"  that  "  the  mere  declaration 
of  the  trustees  "  could  not  "  have  the 
effect  to  foreclose  all  Walker's  inter- 
est," and  "  that  a  judicial  decree  of 
foreclosure  upon  a  bill  filed  by  the 
trustee  was  necessary  in  order  to  bar 
his  right  to  redeem  his  stock." 

3  Small  V.  Herkimer  Mfg.  Co.,  3  N. 
Y.  330  (1849);  Great  Northern  R'y 
V.  Kennedy,  4  Exch.  417,  426  (1849), 
by  Eolfe,  B.  (ruling  on  the  language 
of  a  special  act) :  "  It  is  clear  that  the 
declaration  of  forfeiture  is  in  the 
nature  of  a  mortgage.  The  company 
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chaser  at  the  forfeiture  sale,  if  the  stock  has  been  only  partially 
paid  for,  must  pay  the  instalments  due  and  to  come  due,  and 
if  he  fail  to  make  these  payments  the  stock  must  be  sold  again.^ 
It  seems,  however,  that  if  the  corporation  purchases  the  stock 
itself,  it  may  resell  the  stock  at  any  price  it  pleases.^  Even 
though  the  charter  of  an  irrigation  company  provides  that  no 
one  shall  hold  stock  escept  an  owner  of  land  to  the  amount  of 
one  acre  for  each  share  of  stock  held  by  him,  yet  where  the 
stock  is  sold  for  non-payment  of  assessments  the  purchaser  at 
such  sale  is  entitled  to  a  transfer  on  the  corporate  books  al- 
though he  owns  no  land.  The  purchaser  may  file  a  biU  in 
equity  to  determine  his  rights.' 

§  134.  Equity  will  relieve  a  sliareliolder  from  an  unauilior- 
ized  forfeiture — Action  at  law  for  damages. —  The  share-owner 
himself,  as  well  as  a  corporate  creditor,  may,  in  a  proper  case, 
invoke  the  aid  of  a  court  of  chancery  when  his  shares  have  been 
forfeited  in  an  unauthorized  or  unlawful  manner.  Usually,  in 
such  a  case,  the  shareholder  may,  by  bill  in  equity,  obtain  a  de- 
cree annulling  the  forfeiture.^    Where  an  iUegal  assessment  has 


are  not  to  sell  more  of  the  shares 
than  will  be  sufficient,  as  nearly  as 
can  be  ascertained,  to  pay  the  arrears 
of  calls,  together  with  interest  and 
expenses;  and  if  there  be  any  siu-- 
plus,  it  is  to  be  paid  to  the  defaulter, 
who  has  a  right  to  redeem  at  the  last 
moment  before  sale.  That  shows 
that  the  forfeited  shares  are  a  secu- 
rity only  until  payment."  Cf.  Free- 
man V.  Harwood,  49  Me.  195,  198 
<1859),  dictum,  and  86  Fed.  Rep.  863. 

1  Sturges  V.  Stetson,  1  Biss.  346,  351 
(1858);  S.  C,  33  Fed.  Cas.  311. 

2  See  §  29,  supra. 

3  The  court  found  it  Tonnecessary  to 
pass  on  the  question  as  to  whether 
such  a  restriction  as  to  the  stock  is 
legal.  Spurgeon  v.  Santa  Ana,  etc. 
Co.,  53  Pac.  Rep.  140  (Cal.,  1898). 

^Swenyu  Smith,  L.  R.  7  Eq.  324 
(1869);  Mitchell  v.  Vermont  Copper 
Min.  Co.,  67  N.  Y.  280  (1876);  Adley 
V.  Wliitstable  Co.,  17  Ves.  315  (1810, 
by  Lord  Eldon);  Sloman  v.  Bank  of 
England,  14  Sim.  475  (1845);  Norman 


V.  Mitchell,  5  De  G.,  M.  &  G.  648 
(1854).  Thus,  a  forfeiture  of  shares 
for  non-payment  of  calls,  declared  at 
a  meeting  held  out  of  the  state  in 
which  the  company  was  incorpo- 
rated, the  meeting  being  in  conse- 
quence an  imlawful  meeting,  may 
be  set  aside  upon  a  proper  applica- 
tion to  a  court  of  chancery  at  any 
time  within  the^  period  prescribed  by 
the  statute  of  limitations  for  bringing 
an  action  for  conversion.  Ormsby  v. 
Vermont  Copper  Min.  Co.,  56  N.  Y. 
633  (1874).  An  injunction  will  not 
be  granted  to  restrain  the  sale  of 
stock  for  non-payment  of  assess- 
ments, though  notice  thereof  was 
illegal,  where  the  plaintiff  does  not 
offer  to  pay  the  calls.  Bm-ham  v. 
San  Francisco,  etc.  Co.,  76  CaL  36 
(1888).  See  also  Burham  v.  San 
Francisco,  etc.  Co.,  76  Cal.  34  (1888). 
Forfeiture  may  be  enjoined.  Moore 
V.  New  Jersey  Lighterage  Co.,  5  N.  Y. 
Supp.  193  (1889).  The  forfeiture  will 
not  be  set  aside  if  the  organization 
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been  made,  and  the  stock  is  about  to  be  sold,  a  stockholder  may- 
enjoin  the  sale  and  cause  the  assessment  to  be  set  aside.'  A 
stockholder  may  obtaui  an  injunction  against  the  forfeiture 
■where  the  books  of  the  company  are  in  confusion  and  the  stock- 
holder makes  out  a  jprimafaoie  ca^e  that  the  company  owe& 
him  more  than  the  amount  due  on  his  subscription.^ 

So,  also,  equity  wiU  sometimes  set  aside  a  forfeiture  upon 
purely  equitable  grounds ;  as,  for  example,  where  a  forfeiture 
was  declared  for  non-payment  of  calls,  which,  it  was  shown,  were 
not  paid  because  the  shareholder  had  died,  and  no  administra- 
tor had  been  appointed  before  the  time  for  payment  had  fully 
elapsed.'  A  corporation  cannot  single  out  the  stock  of  one 
stockholder  and  proceed  to  sell  it  for  non-payment  of  assess- 
ments, where  other  stockholders  are  also  in  arrears.*  But  it  seems 
that  the  weight  of  authority  is  to  the  effect  that  a  forfeiture 
of  shares,  lawful  and  regular,  for  non-payment  of  assessments, 
is  one  of  those  forfeitures  from  which  equity  will  not  afford 
relief  except  in  very  exceptional  cases.'  When  the  shareholder 
has  lost  his  shares  by  an  irregular  or  unlawful  forfeiture,  his 
suit  should  be  for  the  recovery  of  his  shares,  and  not  for  an 
undivided  iuterest  in  the  property  of  the  company.'    Acquies- 

meeting  of  the  company  was  illegal,  limit.    Vatable  v.  New  York,  etc.  E. 

having  been  held  out  of  the  state.  R,  96  N.Y.  49,  57  (1884).    Equity  will 

Smith  V.  Silver  Valley  Min.  Co.,  64  not  relieve  from  such  forfeiture,  be- 

Md.  85  (1885).  cause  to  do  so  would,  it  is  said,  be  in 

1  Green  v.  Abietiue  Medical  Co.,  96  contravention  of  the  direct  expres- 

Cal.  332  (1893).  sion  of  the  legislative  wiLL    Small  v. 

2Schuetz  V.  German,  etc.  Co.,  31  Herkimer  Mfg.  Co.,  3  N.  Y.  330,  340 

N.  Y.  App.  Div.  163  (1897).  (1849).     Neither  can  a  share-owner 

'  Glass  V.  Hope,  16  Grant  (Up.  Can.  have  a  forfeiture  set  aside  merely  be- 

Ch.),  420  (1869).    O/.  Walker  uOgden,  cause  the  calls  which  he  refused  to 

1  Biss.  287  (1859);  S.  C,  39  Fed.  Cas.  41.  pay  were  for  the  purpose  of  paying 

*  Hardee  v.  Sunset  Oil  Co.,  56  Fed  debts  which  the  company  would  not 

Eep.  51  (1893).  have  owed  but  for  the  previous  mis- 

5  Sparks  v.  Liverpool  Water-works,  appropriation  of  the  corporate  funds 

1 3  Ves.  438  (1807) ;  Prendergast  v.  Tur-  by  the  trustees.    Marehall  v.  Golden 

ton,  1 Y.  &  C.  (Ch.)  98  (1841);  German-  Fleece,  etc.  Co.,  16  Nev.  156, 179  (1881); 

town,  etc.  E'y  v.  Fitler,  60  Pa.  St.  134  Weeks  v.  Silver  Islet,  etc.   Co.,  55 

(1869);  Clark u Barnard,  108  U.S.  436,  N.  Y.  Super.  Ct.  1  (1887);  Taylor  v. 


456  (1883).  Equity  will  not  relieve  North  Star,  etc.  Co.,  79  Cal.  385  ( 
where,  on  the  reorganization  of  a  <>  Smith  v.  Maine  Boys  Tunnel  Co., 
company,  old  stockholders  fail  to  use  18  Cal.  Ill  (1861).  The  suit  to  set 
their  options  for  securing  new  shares  aside  the  forfeiture  must  be  brought 
before  the  expiration  of  a  fixed  time    in  the  state  where  the  corporation  is 
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oence  or  delay,  as  we  have  seen,  on  the  part  of  the  shareholder,, 
wiU  usually  bar  his  right  in  a  court  of  equity  to  have  the  for- 
feiture set  aside.^  If  the  forfeiture  is  irregular  the  party  de- 
prived of  his  stock  may  collect  damages.^ 


incorporated.  North  State,  etc.  Co. 
V.  Field,  64  Md.  151  (1885);  Sudlow  v. 
Dutcli  Ehenisti  R'y,  31  Beav.  43  (1855). 
See  Wilkias  v.  Thome,  60  Md.  253 
(1883).  The  courts  of  Maryland  wiU 
not  issue  a  mandamus  to  compel  a 
foreign  corporation  to  annul  a  forfeit- 
ure of  stock.  This  is  a  matter  to  be 
litigated  in  the  courts  of  the  state  cre- 
ating the  corporation.  North  State, 
etc.  Co.  V.  Field,  64  Md.  151  (1885). 

iSee  §  139,  supra.  It  will,  more- 
over, sometimes  be  found  that  a  gen- 
eral statute,  or  the  charter  of  the  cor- 
poration, fixes  or  Umits  the  time 
■within  which  a  shareholder  will  be 
allowed  to  make  such  an  application 
to  a  coiirt  of  chancery.    Thus,  in 


California,  such  an  application  must 
be  made  within  six  months.  Civ. 
Code,  g  347. 

2JJe  New  Chile,  etc.  Co.,  L.  E.  45 
Ch.  D.  598  (1890;.  A  corporation  is 
liable  in  damages  for  selling  the  stock 
of  a  stockholder  for  non-payment  of 
dues  where  such  sale  was  irregular 
and  illegal,  being  contrary  to  the 
requirements  of  the  by-laws,  even 
though  the  corporation  buys  the 
stock  itself  at  such  sale.  The  fact 
that  a  surplus  realized  at  the  sale  is 
sent  to  the  stockholder  by  check  and 
is  received  by  him  does  not  bar  his 
remedy,  he  being  in  ignorance  of  the 
illegality.  AUen  v.  American  Build- 
ing, etc.  Assoc,  49  Mien.  544  (1893). 
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DEFENSE  OF  PAROL  AGREEMENTS  AND  FRAUDULENT  REPRE- 
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§135. 
136. 
137, 

139, 


141. 

143. 

14S. 

144. 
145. 

146. 

147. 

148. 


The  subject. 

Definitions. 

138.  Oral  agreements  and  ex- 
ecutory contracts. 

140.  Corporations  are  charge- 
able with  the  fraudulent 
representations  of  their 
agents. 

The  misrepresentations  must 
be  by  the  authorized  agents. 

Misrepresentations  at  public 


Misrepresentations  by  pros- 
pectuses. 

Misrepresentations  by  reports. 

"What  misrepresentations 
amount  to  a  fraud. 

Statements  as  to  questions  of 
law. 

Misrepresentations  by  suppres- 
sion of  the  truth. 

Misrepresentations  without 
knowledge  of  their  falsity. 


§149. 

150. 

151. 

153. 
153. 


Immaterial  misrepresenta- 
tions. 
Subscribers  not  bound  to  in- 
vestigate. * 
Subscription  notvoid,  but  void- 
able. 
Remedies. 

Remedy  by  rescission  without 
legal  proceedings. 
154  Remedy  by  defense  to  action 

for  calls. 
155, 156.  Remedy  by  bill  in  equity. 
157, 158.  Remedy  by  action  at  law 
for  deceit. 

159.  Remedy  by  action  for  money 

had  and  received. 

160.  Ratification  as  a  bar. 

161. 163.  Laches  as  a  bar. 

163. 164.  Corporate  insolvency  as  a 
bai\ 

165.  Necessary  allegations,  etc. 


§  135.  The  stibject. —  Parol  agreements  and  fraudulent  rep- 
resentations inducing  subscriptions  to  stock  have  been  a  prolific 
source  of  litigation  both,  in  this  country  and  in  England.  As 
a  defense  to  actions  brought  for  the  collection  of  subscriptions, 
and  as  the  basis  of  suits  in  equity  to  set  aside  subscriptions  and 
compel  a  repayment  of  money  already  paid  on  such  subscrip- 
tions, the  agreements  and  representations  made  to  induce  per- 
sons to  subscribe  for  stock  have  given  rise  to  intricate  principles 
of  law  peculiar  to  this  subject. 

§  136.  Definitions. —  A  parol  agreement  includes  all  repre- 
sentations and  stipulations  made  before  or  at  the  time  of  sub- 
scribing, but  not  included  in  the  written  subscription,  whereby 
the  corporation  is  to  do  something  or  refrain  from  doing  some- 
thing in  the  future.  A  fraudulent  representation,  on  the  other 
hand,  is  a  statement  as  to  past  acts  or  existing  facts,  or  the 
omission  of  such  a  statement,  which  amount  to  a  fraud  on  one 
who,  relying  thereon,  subscribes  to  the  stock  of  the  company. 
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DifEiculty  sometimes  arises  in  determining  whether  a  statement 
by  a  corporate  agent  inducing  a  subscription  is  merely  a  parol 
agreement  or  is  a  fraudulent  representation.  This  question  is 
one  which  must  be  decided  first  of  all ;  since  the  rules  of  law 
applicable  to  parol  agreements,  as  a  defense  to  an  action  on  a 
subscription,  differ  greatly  from  those  applicable  to  fraudulent 
representations. 

§  13Y.  Oral  agreements  and  executory  contracts. — Where  a 
subscription  contract  is  absolute  on  its  face,  it  is  well  settled, 
both  in  equity  and  at  law,  that  parol  evidence  of  previous  or 
contemporaneous  negotiations,  stipulations,  terms,  or  agree- 
ments is  not  admissible  to  vary  or  add  to  the  contract,  except 
for  the  purpose  of  proving  that  the  parties,  at  the  time  of  con- 
'  summating  the  agreement,  intended  and  understood  that  such 
terms  and  stipulations  would  be  incorporated  in  the  contract, 
but  omitted  the  same  by  accident,  fraud  or  mistake.^    This 


1  Piscataqua  Ferry  Co.  v.  Jones,  39 
N.  H.  in  (1859);  Kennebec,  etc.  B.  R 
u  Waters,  34  Me.  369  (1852);  Tabor, 
etc.  E'y  V.  McCormick,  90  Iowa,  446 
(1894);  Nebraska,  etc.  Assoc,  u  Town- 
ley,  46  Neb.  893  (1896);  Cincinnati, 
■etc.  R.  R.  V.  Pearoe,  38  Ind.  503  (1867); 
Scarlett  v.  Academy  of  Music,  46  Md. 
132  (1876);  Dill  v.  Wabasli  VaUey  E. 
E.,  31  lU.  91  (1859);  East  Tennessee, 
«to.  R.  R.  V.  Gammon,  5  Sneed  (Term.), 
567  (1858);  Corwith  v.  Culver,  69  111. 
503  (1873);  Jack  v.  Naber,  15  Iowa, 
450  (1863);  Thornburgh  u  Newcastle, 
etc.  R.  R.,  14  Ind.  499  (1860);  Gelpoke 
V.  Blake,  15  Iowa,  387  (1863),  holding 
that  it  is  immaterial  that  the  agent 
acted  in  good  faith;  Johnson  v.  Pen- 
sacola,  etc.  R.  R.,  9  Fla.  399  (1860); 
Mississippi,  etc.  E.  R.  v.  Cross,  30  Ark. 
443  (1859);  Ridgefield,  etc.  R.  E.  v. 
Brush,  43  Conn.  86  (1875);  Phosnix 
Warehousing  Co.  v.  Badger,  6  Hun, 
393  (1875);  aff'd,  67  N.  Y.  394;  White- 
hall, etc.  E.  E.  V.  Myers,  16  Abb.  Pr. 
<N.  S.)  34  (1873).  But  see  Brewers'  F. 
Ins.  Co.  V.  Burger,  10  Hun,  56  (1877), 
holding  that  where  the  original  sub- 
scription contract  is  verbal  and  com- 
plete, and  a  part  only  of  it  is  after- 


wards reduced  to  writing,  it  is  com- 
petent to  prove  the  whole  agreement. 
Of.  Eiglimie  v.  Taylor,  98  N.  Y.  288 
(1885).  Parol  agreements  with  the 
agent  who  procured  the  subscription 
are  not  admissible.  Philadelphia, 
etc.  E.  E  V.  Conway,  177  Pa.  St.  364 
(1896).  An  oral  condition  to  a  sub- 
scription cannot  be  set  up.  Masonic 
Temple  Assoc,  v.  ChanneU,  43  Minn. 
353  (1890).  An  oral  statement  that 
the  subscriptions  would  be  collected 
only  after  connection  had  been  made 
with  a  certain  place  is  no  d,efense. 
Anderson  v.  Middle,  etc.  E.  E,  91 
Tenn.  il  (1891). 

In  Georgia,  under  section  3803  of 
the  code,  where  the  subscription  does 
not  purport  to  contain  the  whole  con- 
tract, parol  evidence  is  admissible. 
Hendrix  v.  Academy  of  Music,  73  Ga. 
437  (1884). 

In  Pennsylvania  the  case  of  Mc- 
Clure  V.  People's,  etc.  E'y,  90  Pa.  St. 
369  (1879),  sustains  the  general  rule, 
and  excludes  a  parol  agreement  or 
condition  allowing  payment  in  prop- 
erty. But  Einesmith  v.  People's 
Freight  R'y,  90  Pa.  St.  262  (1879); 
Caley  v.  Philadelphia,  etc.  R.  E.,  80 
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rule,  forbidding  tlie  introduction  of  parol  evidence  to  explain,, 
contradict  or  vary  a  written  instrument,  applies  to  a  subscrip- 
tion contract  for  stock  iu  a  corporation.  JSTeither  party  is  per- 
mitted to  prove  a  different  contract  from  tbat  expressed  in  the 
written  instrument.  Under  the  rule,  not  even  a  separate  writ- 
ten contemporaneous  contract  is  admissible  to  change  the  sub- 
scription contract.^ 

§  138.  Thus,  an  oral  agreement  that  a  certain  location  will 
be  adopted,^  or  that  payment  may  be  made  in  a  certain  way  or 


Pa.  St.  363  (1876);  MiUer  v.  Hanover, 
etc.  E.  R,  87  Pa.  St.  95  (1878);  and 
McCarty  v.  Selinsgrove,  etc.  E.  R.,  87 
Pa.  St.  333  (1878),  allow  parol  evidence 
to  contradict  the  subscription  con- 
tract where  it  is  shown  that  but  for 
the  parol  agreement  the  subscription 
would  not  have  been  made;  the  last 
two  cases  saying,  however,  that  the 
evidence  is  inadmissible  if  other 
stockholders  are  interested  in  opposi- 
tion to  such  parol  agreement.  This 
unusual  rule  probably  has  its  origin 
in  an  old  English  case  (Pulsford  v. 
Richards,  17  Beav.  87  —  1853),  which 
holds  that  a  representation  is  to  be 
considered  fraudulent  when,  if  the 
real  truth  had  been  stated,  it  is  rea- 
sonable to  believe  the  plaintifl  would 
not  have  entered  into  the  contract. 
Thus,  a  parol  agreement  that  part 
payment  in  contract  labor  should  be 
allowed  was  held  to  be  void,  inas- 
much as  it  varied  the  terms  of  a 
written  agreement.  Ridgefield,  etc. 
R.  R  V.  BiTish,  43  Conn.  86  (1875). 
Contra,  Louisville,  etc.  R  R  v. 
Thompson,  18  B.  Mon.  (Ky.)  735  (1857) ; 
McConahy  v.  Centre,  etc.  Co.,  1  Pen. 
&  W.  (Pa.)  436  (1830),  foUowed  in 
Swatara  R  R  v.  Brune,  6  Gill  (Md.), 
41  (1847);  overiiiled  by  Nippenose 
Mfg.  Co.  V.  Stadon,  68  Pa.  St.  256 
(1871).  See  also  Weber  v.  Fickey,  53 
Md.  501  (1879);  Liebke  v.  Knapp,  79 
Mo.  23  (1883).  A  parol  condition  that 
others  were  to  sign  is  not  admissibla 
Minneapolis,  etc.  Co.  v.  Davis,  40  Minn. 
110  (1889).    But  it  has  been  held  that 


a  parol  agreement  herein,  made  after 
the  subscription,  and  on  a  new  con- 
sideration, is  valid.  Pittsburgh,  etc. 
R  R.  V.  Stewart,  41  Pa.  St.  54  (1861). 
See  also  Tonica,  etc.  R  R.  v.  Stein,  21 
IlL  96  (1859).  Cf.  Bucher  v.  Dills- 
burg,  etc.  R  R,  76  Pa.  St.  806  (1874)  r 
Brewers'  F.  Ins.  Co.  v.  Burger,  10  Hun, 
36  (1877);  Eighmie  v.  Taylor,  98  N.  Y. 
288  (1885). 

The  subscriber's  remedy  is  against 
the  person  who  laade  the  agreement 
which  has  not  been  kept.  Felgate's 
Case,  2DeG.,  J.  &S.  456<1865).  An 
action  for  damages  for  breach  of  con- 
tract lies  against  the  corporation  if 
the  agreement  amounts  to  a  condi- 
tion subsequent.    See  ch.  V,  supra. 

iBrownlee  v.  Ohio,  etc.  R  R,  18 
Ind.  68  (1862) ;  White  Mountains  R  R 
V.  Eastman,  34  N.  H.  124  (1856).  See 
also  §  191,  infra.  A  party  sued  upon 
a  subscription  for  stock  may  show 
that  a  letter  accompanied  the  sub- 
scription to  the  eifect  that  he  would 
pay  a  certain  part  in  cash,  which  had 
been  done,  and  pay  the  balance  out 
of  his  monthly  accounts  with  the 
corporation.  Elliott  v.  New  York  En- 
dowment Co.,  73  Hun,  519  (1893). 

-  North  Carolina  R  R  v.  Leach,  4 
Jones,  L.  (N.  C.)  340  (1857);  Wight  v. 
Shelby  R  R,  16  B.  Mon.  (Ky.)  4  (1855); 
EUison  V.  Mobile,  etc.  R  R,  36  Miss. 
5T3  (1858);  Mississippi,  etc.  R  R  u 
Cross,  20  Ark.  443  (1859);  EvansviUe, 
etc.  R  R  V.  Posey,  13  Ind.  363  (1859); 
Eakright  v.  Logansport,  etc.  R.  R,  13 
Ind.  404  (1859);  Carlisle  v.  EvansviUe, 
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at  a  certain  time,'  or  that  the  subscription  shall  be  merely 
nominal,  for  the  purpose  of  inducing  others  to  subscribe,^  or 
that  the  subscription  shall  be  in  fact  only  a  pledge  of  stock  by 
the  corporation  to  the  subscriber,  or  that  the  stock  may  be  sur- 
rendered,' or  that  certain  property  would  be  purchased  by  the 


«tc.  R.  B.,  13  Ind.  477  (1859);  Miller  u 
Wild  Cat,  etc.  Co.,  53  Ind,  51  (1875); 
S.  C,  57  Ind.  241  (1877);  MiUer  v. 
Hanover,  etc.  E.  R.,  87  Pa.  St.  95 
(1878);  Gelpcke  v.  Blake,  15  Iowa,  387 
(1863) ;  Braddock  v.  Philadelphia,  etc. 
R  R,  45  N.  J.  L.  363  (1883);  Killer  v. 
Johnson,  11  Ind.  337  (1858),  holding  it 
immaterial  that  fraud  was  actually 
intended.  Contra,  Rives  v.  Mont- 
gomery, etc.  Co.,  30  Ala.  93  (1857). 
Representations  of  an  agent  that  the 
road  will  be  built  between  tlie  ter- 
mini laid  down  in  the  charte'r  are  rep- 
resentations relative  to  the  future, 
and  are  not  fraudulent  though  not 
carried  out.  Armstrong  v.  Karshner, 
47  Ohio  St.  376  (1890). 

1  Noble  V.  Callender,  30  Ohio  St.  199 
<1870);  Henry  u  Vermillion,  etc.  R.  R., 
17  Ohio,  187  (1848);  Methodist  E. 
Church  V.  Town,  49  Vt.  29  (1876); 
Ridgefield,  etc.  R.  R.  v.  Brush,  43 
Conn.  86  (1875);  Thigpen  v.  Missis- 
sippi Central  R.  R.,  32  Miss.  347  (1856). 
A  lawyer  who  subscribes  for  stock 
on  an  oral  agreement  that  he  should 
pay  in  services  is  nevertheless  liable 
■on  the  stock  to  corporate  creditors 
where  the  services  have  not  yet  been 
performed.  Gaston's  Case,  7  Ont. 
Rep.  (Can.)  448  (1884). 

2Downie  v.  "White,  13  Wis.  176 
(1860);  Wetherbee  ■;;.  Baker,  35  N.  J 
Eq.  501  (1883);  Centre,  etc.  Co.  v.  Mo- 
Conaby,  16  Serg.  &  R.  (Pa.)  140  (1837); 
Phoenix  Warehousing  Co.  v.  Badger, 
6  Hun,  393  (1875);  afE'd,  67  N.  Y.  394; 
Peychaud  v.  Hood,  23  La.  Ann.  733 
(1871);  Cleveland  Iron  Co.  v.  Ennor, 
12  Am.  &  Eng.  Corp.  Cas.  88  (lU., 
1886);  Robinson  v.  Pittsburgh,  etc. 
R.  R,  33  Pa.  St.  334  (-1858);  Graff  v. 
Pittsburgh,  etc.  R.  R,  31  Pa.  St.  489 
|1858);  Mann  v.  Cooke,  20  Conn.  178 


(1849);  Connecticut,  etc.  R.  R.  v. 
Bailey,  34  Vt.  465  (1853);  Davidson's 
Case,  3  De  G.  &  S.  21  (1849),  holding 
it  to  be  a  fraud  on  other  subscribers, 
without  requiring  proof  that  there 
were  such;  Bridger's  Case,  L.  R.  9 
Eq.  74  (1869);  New  Albany,  etc.  R.  R. 
V.  Slaughter,  10  Ind.  218  (1858);  Blod- 
gett  V.  Morrill,  20  Vt.  509  (1848) ;  Minor 
V.  Mechanics'  Bank,  1  Peters,  46  (1828) ; 
Bates  V.  Lewis,  3  Ohio  St.  459  (1834); 
Litchfield  Bank  v.  Church,  29  Conn. 
137  (1860);  Mangles  v.  Grand  Collier 
Dock  Co.,  10  Sim.  519  (1840);  Preston 
V.  Grand  CoUier  Dock  Co.,  2  Rail.  Cas. 
335  (1840);  Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286  (1881).  These  cases  hold 
that  parol  agreements  are  void  as  a 
fraud  on  corporate  creditors  and  on 
other  subscribers,  and  that  the  sub- 
scription is  enforceable  absolutely. 
It  is  no  defense  that  there  was  a  prior 
or  contemporaneous  oral  agreement 
that  the  stock  was  not  to  be  issued 
and  the  subscriber  not  to  be  held 
liable.  Wurtzburger  v.  Anniston  Roll- 
ing Mills,  94  Ala.  640  (1891).  It  is  no 
defense  that  another  party  had  prom- 
ised the  stockholder  that  the  former 
would  pay  for  the  stock.  Williams 
V.  Benet,  34  S.  C.  112  (1891).  A  person 
sued  as  a  subscriber  cannot  set  up 
that  he  subscribed  at  the  solicitation 
of  another  person  who  agreed  to  take 
the  subscription  off  bis  hands  at  once. 
Stutz  V.  Handley,  41  Fed.  Rep.  531 
(1890);  reversed  on  other  gTotmds, 
Handley  v.  Stutz,  139  U.  S.  417. 

3  Melvin  v.  Lamar  Ins.  Co.,  80  111. 
446  (1875);  White  Mountains  R  R.  v. 
Eastman,  34  N.  H.  124  (1856).  Cf. 
g§  347,  465,  infra.  Or  that  the  sub- 
scriber be  released.  GUI  v.  Balis,  72 
Mo.  424  (1880). 
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corporation,'  or  that  the  subscriber  might  keep  his  stock,  but 
should  not  be  liable  for  the  full  par  value  thereof,-  or  that  pay- 
ment would  not  be  demanded  until  certain  work  had  been  com- 
pleted,' or  that  the  money  would  be  applied  to  a  particular  part 
of  the  road,^  or  that  a  certain  part  of  the  road  would  be  com- 
pleted within  a  certain  time,'  or  that  the  road  will  be  extended 
to  a  certain  point,^  or  other  parol  conditions,^  or  executory  con- 


1  Kelsey  v.  Northern  Light  Oil  Co., 
45  N.  Y.  505  (1871). 

2  Custar  V.  Titusville  Gas,  etc.  Co., 
63  Pa.  St.  381  (1869);  Union  Mut.  L. 
Ins.  Co.  V.  Frear  Stone  Mfg.  Co.,  97 
111.  537  (1881) ;  Upton  v.  Tribilcock,  91 
U.  S.  45  (1875). 

'La  Grange,  etc.  Co.  v.  Mays,  29 
Mo.  64  (1859);  Clem  v.  Newcastle,  etc. 
E.  R.,  9  Ind.  488  (1857),  holding  that 
such  a  promise  is  contradictory  of 
the  legal  effect  of  the  subscription; 
Cincinnati,  etc.  E.  R.  v.  Pearce,  28 
Ind.  502  (1867).  A  call  on  a  subscrip- 
tion cannot  be  enjoined  on  the  ground 
that  it  is  in  violation  of  a  parol  agree- 
ment of  the  promoters  as  to  calls. 
Christopher  v.  Noxon,  4  Ont.  Rep. 
(Can.)  672  (1883). 

^  Smith  V.  Tallassee,  etc.  Co.,  30 
Ala.  650  (1857).  An  action  to  rescind 
the  purchase  of  stock  lies  where  the 
m.oney  paid  therefor  was  to  be  ap- 
plied to  a  certain  purpose,  but  was 
not  so  applied,  but  the  receiver  will 
not  be  directed  to  give  up  the  money. 
Moore  v.  Robertson,  25  Abb.  N.  C.  178 
(1890). 

5  Blair  v.  Buttolph,  72  Iowa,  31 
(1887). 

"Low  V.  Studabaker,  110  Ind.  57 
(1887).  Oral  promises  and  statements 
that  the  road  would  be  constructed 
on  a  certain  route  are  no  defense  to 
a  written  subscription.  Chattanooga, 
etc.  R.  R.  V.  Warthen,  98  Ga.  599  (1896). 

'  Topeka  Mfg.  Co.  v.  Hale,  39  Kan. 
23  (1888);  Marshall  Foundry  Co.  v. 
KilUan,  29  N.  C.  501  (1888).  Parol 
evidence  is  inadmissible  to  add  to  a 
condition  of  a  conditional  subscrip- 
tion.   MiUer  v.  Preston,  4  N.  M.  396 


(1888).  An  oral  agreement  to  take 
stock  in  payment  of  a  note  is  no  de- 
fense to  the  note.  The  corporation 
must  pay  it.  Tuscaloosa,  etc.  Co.  v. 
Perry,  85  Ala.  158  (1888).  Where  the 
agent  of  the  railroad  represented 
that  a  depot  would  be  constructed  at 
a  certain  place,  a  failure  to  so  con- 
struct is  good  ground  for  enjoining 
the  issue  of  municipal-aid  bonds. 
Wullenwaber  v.  Dunigan,  30  Neb.  877 
(1890).  An  oral  contract  that  the 
subscriber  was  to  be  allowed  to  pay 
in  property  is  good  as  against  other 
stockholders  who  assented  thereto, 
but  such  contract  must  be  clearly 
proven.  Knoop  v.  Bohmrioh,  49  N.  J. 
Eq.  82  (1891).  Where  a  note  is  given 
in  payment  for  stock,  and  recites  on 
its  face  that  it  is  for  value  received, 
parol  evidence  is  not  admissible  to 
show  that  the  sale  was  on  condition 
that  the  stock  would  afterwards  pay 
a  certain  dividend,  and  in  case  such 
dividend  was  not  paid  the  note  was 
not  to  be  paid.  Dinkier  v.  Baer,  92 
Ga.  432  (1893).  It  is  no  defense  to  a 
railroad  stock  subscription  that  de- 
fendant was  to  receive  stock  in  a 
construction  company,  or  that  the 
control  would  not  change  hands,  or 
that  the  company  has  sold  all  its 
property.  Russell  v.  Alabama  Mid- 
land R'y,  94  Ga.  510  (1894).  Where, 
with  a  view  to  organizing  a  corpora- 
tion, various  parties  sign  a  subscrip- 
tion list  on  the  oral  agreement  that 
they  might  change  the  amount  of 
their  subscriptions,  and  one  who 
signed  for  $5,000  notified  the  chief 
promoter  that  he  wanted  but  $2,500, 
and  the  corporation,  when  oi'ganized, 
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tracts, —  are  held  to  be  no  defense  to  an  action  to  collect  the 
subscription.*  Where,  for  the  purpose  of  obtaining  a  subscrip- 
tion, a  promise  was  made  in  behalf  of  the  corporation  that  a 
branch  road  would  be  built,  it  was  held  that  this  promise  was 
but  an  expression  of  an  existing  intention  which  was  liable  to 
be  changed,  and  was  no  defense.^  It  was  also  held  that  a  prom- 
ise which,  if  carried  out,  would  necessitate  an  ultra  vires  act 
by  the  corporation,  is  not  binding,  and  is  no  defense.' 

§  139.  CorjJorations  are  chargeable  with  the  fraudulent  repre- 
sentations of  their  agents.—  At  an  early  day  in  England  it  was 
held  in  a  number  of  cases  that  corporations  were  not  bound  by 
the  frauds  of  their  agents  in  obtaining  subscriptions  to  stock.* 
This  doctrine  rested  on  the  theory  that  the  corporation  gave 
the  agent  no  power  or  authority  to  commit  a  fraud,  and  that, 
consequently,  the  fraud  rendered  the  agent  liable  personally, 
but  did  not  release  or  affect  the  subscription. 

§  140.  The  modern  doctrine,  however,  both  in  this  country 
and  in  England,  has  completely  exploded  the  theory  that  cor- 
,  porations  are  not  chargeable  with  the  frauds  of  their  agents  in 


made  calls  on  him  for  only  $2,500,  a 
corporate  creditor  cannot  hold  him 
for  more.  White  v.  Kahn,  103  Ala. 
308  (1894).  Where  the  capital  stock 
proposed  is  stated,  it  is  no  defense 
that  an  attempt  was  made  to  increase 
it  and  that  the  subscriber  supposed 
it  was  to  be  increased.  Glenn  v. 
Hunt,  120  Mo.  330  (1894). 

1  Pisoataqua  Ferry  Co.  v.  Jones,  39 
N.  H.  491  (1859) ;  Grossman  v.  Penrose 
Ferry  Bridge  Co.,  36  Pa.  St.  69  (1856); 
New  Albany,  etc.  R.  E.  v.  Fields,  10 
Ind.  187  (1858);  East  Tennessee,  etc. 
R  E.  V.  Gammon,  5  Sneed  (Tenn.),  567 
(1858);  Saflfold  v.  Barnes,  39  Miss.  399 
(1860);  Payson  v.  Withers,  5  Biss. 
269  (1873);  S.  C,  19  Fed.  Cas.  29;  GofE 
V.  Hawkeye  Pump,  etc.  Co.,  62  Iowa, 
691  (1884);  Corwith  v.  Culver,  69  lU. 
502  (1873).  Contra,  Mahan  v.  Wood, 
44  Cal.  462  (1872),  where  the  par 
value  of  the  shares  was  not  what 
was  promised. 

2  McAllister  v.  Indianapolis,  etc.  E. 
E.,  15  Ind.  11  (1860).    It  is  no  defense 


that  the  subscribers  were  told  that 
branch  offices  would  be  established 
and  that  they  had  not  been.  Guar- 
antee, etc.  Co.  V.  Mayer,  141  Pa.  St. 
511  (1891). 

3  Johnson  v.  Crawfordsville,  etc. 
E.  E.,  11  Ind.  280  (1858),  where  aid 
from  another  railroad  was  promised; 
Peters  v.  Lincoln,  etc.  E.  E.,  14  Fed. 
Eep.  319  (1882),  where  an  ultra  vires 
lease  was  promised;  Baile  v.  Calvert, 
etc.  Soc,  47  Md.  117  (1877). 

4  Dodgson's  Case,  3  De  G.  &  Sm.  85 
(1849);  Bernard's  Case,  5  De  G.  &  Sm. 
283  (1852);  Gibson's  Case,  2  De  G.  & 
J.  275  (1858);  Holt's  Case,  32  Beav.  48 
(1856);  Felgate's  Case,  3  De  G,  J.  & 
S.  456  (1865);  Mixer's  Case,4  De  G.  & 
J.  575  (1859),  where  a  prospectus  was 
issued  by  the  directors;  Ayre's  Case, 
25  Beav.  513  (1858),  the  court  holding 
that  the  corporation  is  bound  by  the 
misrepresentation  only  where  it  ex- 
pressly authorized  the  particular 
statement  made.  Cf.  Barry  v.  Cros- 
key,  2  Johns.  &  Hem  1  (1861). 
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taking  subscriptions.  The  -well-established  rule  now  is  that  a 
corporation  cannot  claim  or  retain  the  benefit  of  a  subscription 
which  has  been  obtained  through  the  fraud  of  its  agents.  The 
misrepresentations  are  not  regarded  as  having  actually  been 
made  by  the  corporation,  but  the  corporation  is  not  allowed  to 
retain  the  benefit  of  the  contract  growing  out  of  them,  being 
liable  to  the  extent  that  it  has  profited  by  such  misrepresenta- 
tions.i  The  question  of  the  authority  of  the  agent  taking  the 
subscription  is  immaterial  herein.  It  matters  not  whether  he 
had  any  authority,  or  exceeded  his  authority,  or  concealed  its 
limitations.^  The  corporation  cannot  claim  the  benefits  of  his 
fraud  without  assuming  also  the  representations  which  pro- 
cured those  benefits.  Parol  evidence  is  admissible  to  show  the 
fraud,  since  it  does  not  vary  or  contradict  the  contract,  but 
shows  that  no  contract  was  properly  formed.' 

§  141.  The  misrepresentations  must  'be  ly  authorized  agents. 
False  representations  by  persons  who  do  not  act  as  intermedia- 
ries between  the  corporation  and  the  subscriber  in  forming  the 


1  Western  Bank  v.  Addie,  L.  E.  1  So. 
App.  145  (1867);  National  Exchange 
Co.  V.  Drew,  33  Eng.  L.  &  Eq.  1 
(1855) ;  Henderson  v.  Laoon,  L.  E.  5 
Eq.  249  (1867);  Ex  parte  Giagei,  5  Ir. 
Ch.  174(1856);  Montgomery  Southern 
R'y  V.  Matthews,  77  Ala.  357  (1884). 
The  principles  governing  these  con- 
tracts are  the  same  as  the  prmciples 
governing  contracts  between  private 
individuals.  Venezuela  Central  E'y 
V.  Kisch,  L.  E.  3  H.  L.  App.  99  (1867); 
Anderson  v.  Newcastle,  etc.  R.  E.,  13 
Ind.  376  (1859);  Vreeland  v.  New  Jer- 
sey Stone  Co.,  39  N.  J.  Eq.  188  (1878); 
Eauger  v.  Great  Western  E'y,  5  H.  L. 
Oas.  73(1854);  Mackayw.  Commercial 
Bank,  L.  E.  5  P.  C.  394  (1874).  As  re- 
gards representations  in  reference  to 
bonds  secured  by  mortgage  and  the 
right  of  a  purchaser  of  bonds  to  com- 
plain, see  Van  Weel  v.  Winston,  115 
U.  S.  338  (1885). 

2  Where  subscriptions  were  ob- 
tained by  fraudulent  statements  of 
the  officers,  the  corporation  cannot 
defend  against  a  bill  to  rescind  by 
setting  up  that  it  was  not  bound 


by  such  representations.  Giarrison  v. 
Technic,  etc.  Works,  37  AtL  Eep.  741 
(N.  J.,  1897);  Cramp  w  U.  S.  Min.  Co., 
7  Gratt.  (Va.)  353  (1851).  Provided, 
of  course,  that  the  misrepresenta- 
tions were  made  by  persons  legally 
connected  with  the  taking  of  the 
subscription.  An  agent  to  obtain 
subscriptions  may  use  the  ordinary 
means  of  accomplishing  the  object  of 
his  appointment,  such  as  represent- 
ing the  location  and  quality  of  the 
lands,  and  the  like.  Sandford  v. 
Handy,  33  Wend.  360(1840).  See  also 
Nelson  v.  Cowing,  6  HUl,  336  (1844). 

'New  York  Exchange  Co.  v,  De 
Wolf,  31  N.  Y.  373  (1865).  In  Penn- 
sylvania the  peculiar  rule  prevails 
that  the  agent's  misrepresentations 
afiEect  the  subscription,  and  are  a  de- 
fense only  when  the  agent  actually 
had  or  reasonably  appeared  to  have 
authority  to  make  representations. 
This  was  the  ancient  English  doc- 
trine, long  since  abandoned.  Custar 
V.  TitusvUle  Gas,  etc.  Co.,  63  Pa.  St. 
381  (1869). 
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contract  cannot  bind  the  corporation  nor  affect  the  subscrip- 
tion. They  are  statements  of  outside  parties.^  The  subscriber 
may  have  his  action  for  damages  against  such  persons  for  de- 
ceit, but  he  cannot  charge  the  corporation  with  their  misrepre- 
sentations. Sometimes,  also,  the  misrepresentations  even  of 
persons  connected  with  the  corporation  do  not  bind  the  corpo- 
ration, inasmuch  as  their  powers  are  purely  statutory,  or  have 
nothing  to  do  with  the  taking  of  subscriptions.  Thus,  while 
there  has  been  considerable  controversy  in  this  country  over 
the  question  of  fraudulent  representations  by  commissioners 
having  statutory  powers  to  take  subscriptions,  it  is  quite  well 
settled  that  the  subscriber  is  bound  to  know  that  the  commis- 
sioners have  no  power  to  make  representations,  and  that  the 
corporation  is  not  bound  thereby.^  So,  also,  it  has  been  held 
that  the  representations  by  the  president  of  the  corporation  do 
not  bind  it  where  he  had  no  authority  to  take  subscriptions.' 
In  Indiana  it  is  held  that  an  agent  taking  subscriptions  before 
the  incorporation  of  the  company  cannot  bind  it  by  his  mis- 
representations.^   A  committee  appointed  at  a  public  meeting 


1  Cmmingham  v.  Edgefield,  etc.  E. 
E.,  2  Head  (Tenn.),  33  (1858);  Jewett 
V.  VaUey  E'y,  34  Ohio  St.  601  (1878). 
The  representations  made  to  him  by 
other  subscribers  or  outsiders  are 
immaterial  herein.  His  remedy  is 
against  them  personally.  Duranty's 
Case,  36  Beav.  368  (1858);  Ex  parte 
Frowd,  30  L.  J.  (Ch.)  333  (1861). 

2  Nippenose  Mfg.  Co.  v.  Stadon,  68 
Pa.  St.  356  (1871);  Bavington  v.  Pitts- 
burgh, etc.  E.  E.,  34  Pa.  St.  358  (1859); 
Wight  V.  Shelby  E.  E.,  16  B.  Men. 
(Ky.)  4  (1855);  Rutz  v.  Esler,  etc.  Mfg. 
Co.,  8  IlL  App.  83  (1878);  Syracuse, 
etc.  E.  E.  V.  Gere,  4  Hun,  393  (1875); 
North  Carolina  E.  E.  v.  Leaoh,  4 
Jones,  L.  (N.  C.)  340  (1857). 

sCi-ump  V.  V.  S.  Min.  Co.,  7  Gratt. 
(Va.)  353  (1851);  Eives  v.  Montgom- 
ery, etc.  Co.,  30  Ala.  93  (1857).  In  aU 
such  cases,  however,  if  the  corpora- 
tion accepts  a  subscription  taken  by 
an  unauthorized  agent,  it  cannot  re- 
tain the  subscription  and  repudiate 
the  representations.    It  must  assume 


both  or  neither.  A  company  is  bound 
by  a  fraudulent  statement  made  by 
its  president.  Zang  v.  Adams,  33 
Colo.  408  (1897).  Eepresentations  and 
declarations  of  a  director  to  procure 
a  bonus  from  the  citizens  of  a  town 
are  ratified  by  the  acceptance  of  the 
bonus  by  the  company.  Gulf,  etc. 
E'y  V.  Pittman,  4  Tex.  Civ.  App.  167 
(1893). 

^MiUer  v.  WM  Cat,  etc.  Co.,  57 
Ind.  341  (1877).  In  Lynde  v.  Anglo- 
Italian,  etc.  Co.,  [1896]  1  Ch.  178,  the 
court  laid  down  the  following  rules 
as  to  who  could  bind  the  company 
by  representations:  (1)  Where  the 
misrepresentations  are  made  by  the 
directors,  or  other  the  general  agents 
of  the  company  entitled  to  act,  and 
acting  on  its  behalf;  (3)  where  the 
misrepresentations  are  made  by  a 
special  agent  of  the  company  while 
acting  within  the  scope  of  his  au- 
thority; (3)  where  the  company  can 
be  held  affected,  before  the  contract 
is  complete,  with  the  knowledge  that 
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to  solicit  subscriptions  to  a  proposed  corporation  do  not  bind 
the  corporation  by  their  representations,  and  a  subscriber  can- 
not defend  on  the  ground  of  false  statements  made  by  the  com- 
mittee.' If  there  is  conflictiag  testimony  as  to  the  authority 
and  status  of  the  agent,  the  question  is  to  be  submitted  to  the 
jury.2 

§  142.  Corporation  not  "bound  hy  misrepresentations  of  offi- 
cers at  a  public  meeting. —  There  is  a  difference  of  opinion 
among  the  authorities  as  to  whether  fraudulent  representations 
made  by  one  or  more  of  the  company's  officers,  at  a  public 
meeting  called  to  promote  the  procuring  of  subscriptions,  are 
chargeable  against  the  corporation  where  such  representations 
were  not  expressly  authorized  by  the  corporation.  In  !New 
York,  Iowa,  Alabama,  and  Louisiana  such  misrepresentations 
do  not  bind  the  corporation.'  In  Georgia  and  Wisconsin,  on 
the  other  hand,  such  fraudulent  representations  are  held  to  be 
admissible  ia  evidence.*  The  former  rule  seems  to  accord  most 
with  the  modern  tendency  of  the  decisions,  which  go  very  far 
towards  the  enforcement  of  subscriptions  after  corporate  cred- 
itors and  other  subscribers  have  become  interested  in  the  en- 
terprise. 

it  is  induced  by  misrepresentations;  ^Kelsey  v.  Northern  Light  Oil  Co., 
(4)  where  the  contract  is  made  on  45  N.  Y.  505  (1871);  Crump  v.  U.  S. 
the  basis  of  certain  representations,  Min.  Co.,  7  Gratt.  (Va.)  353  (1851). 
whether  the  particulars  of  those  rep-  3  Buffalo,  etc.  R  E.  u  Dudley,  14 
resentations  were  known  to  the  com-  N.  Y.  336  (1856);  First  Nat.  Bant  v. 
pany  or  not,  and  it  turns  out  that  Hurford,  29  Iowa,  579  (1870 1;  Smith  r. 
some  of  those  representations  were  TaUassee,  etc.  Co.,  30  Ala.  650  (1857), 
material  and  untrue.  The  court  held  on  the  ground  of  a  want  of  author- 
that  a  promoter  who  was  not  acting  ity,  which  the  subscriber  is  boimd  to 
for  the  company  did  not  bind  the  know;  Vicksburg,  etc.  R.  R  ^j.  Mc- 
company  by  his  statements.  Kean,  13  La.  Aim.  638  (1857),  on  the 

A  stockholder  may  rescind  his  sub-  gro\md  that,  if  the  rule  were  other- 

scription  where  he  was  induced  to  wise,  "there  wiU  be  very  little  se- 

subscribe  by  a  promoter  who  realized  curityto  those  who  loan  money  or 

a  secret  profit  from  his  option  on  the  render  assistance  to  institutions  of 

sale  of  land  to  the  corporation,  the  this  kind." 

promoter  representing  that   others  ^  Atlanta,  etc.  R  R  v.  Hodnett,  36- 

were  the  vendors  of  the  land.    Vir-  Ga.  669  (1867);  McClellan  v.  Scott,  24 

ginia  Land  Co.  v.  Haupt,  90  Va.  533  Wis.  81  (1869).    The  question  of  rep- 

(1894).    Contra,  45  S.  W.  Eep.  779.  resentations  at  a  public  meeting  wa* 

1  St.  Johns  Mfg.  Co.  V.  Mimger,  65  submitted  to  the  jury  in  Weems  v. 

Minn.  90  (1895).  Georgia,  etc.  R  R,  88  Ga.  303  (1893). 

390 


CH.  IX.J 


DEFENSE   OF   PAEOL   AflEEEMENT,  ETC. 


[§  143. 


§  143.  The  misrepresentations  may  arise  hy  prospectuses. — 
A  prospectus  issued  by  the  authority  of  the  directors  or  the 
stockholders  of  a  corporation  may  be  relied  upon  by  a  person 
in  subscribing  for  stock;  and  if  the  prospectus  contains  a  false 
representation,  and  the  subscription  is  made  by  reason  thereof, 
such  representation  is  binding  upon  the  corporation.^  In  this 
class  of  corporate  instruments,  however,  it  is  held  that  some 
high  coloring  and  even  exaggeration  is  allowable.  "  In  an  ad- 
vertisement of  this  description  some  allowance  must  always  be 
made  for  the  sanguine  expectations  of  the  promoters  of  the 
adventure;  and  no  prudent  man  wiU  accept  the  prospects 
which  are  always  held  out  by  the  originators  of  every  new 
scheme  without  considerable  abatement."^  So,  also,  if  the 
language  used  in  the  prospectus  admits  of  two  meanings,  the 
subscriber  relying  on  it  must  ascertain  which  meaning  is  in- 


1  Oakes  v.  Turquand,  L.  E.  2  H.  L. 
App.  335  (1867);  Re  Metropolitan,  etc. 
Assoc,  [1893]  3  Ch.  1;  Boss  v.  Estates 
Investment  Co.,  L.  E.  3  Ch.  App.  683 
(1868;;  Eeese  Eiver,  etc.  Co.  v.  Smith, 
L.  E.  4  H.  L.  64  (,1869);  Blake's  Case, 
34  Beav.  639  (1865);  Henderson  v. 
Laoon,  L.E.  5  Eq.  349(1867).  In  Eng- 
land it  is  enacted,  by  section  38  of 
the  Companies  Act,  1867:  "E very- 
prospectus  of  a  company,  and  every 
notice  inviting  persons  to  subscribe 
for  shares  in  any  joint-stock  com- 
pany, shall  specify  the  dates  and  the 
names  of  the  parties  to  any  contract 
entered  into  by  the  company,  or 
the  promoters;  directors,  or  trustees 
thereof,  before  the  issue  of  such  pros- 
pectus or  notice,  whether  subject  to 
adoption  by  the  directors  or  the  com- 
pany, or  otherwise;  and  any  pros- 
pectus or  notice  not  specifying  the 
same  shall  be  deemed  fraudulent  on 
the  part  of  the  promoters,  directors, 
and  officers  of  the  company  know- 
ingly issuing  the  same,  as  regards 
any  person  taking  shares  in  the  com- 
pany on  the  faith  of  such  prospectus, 
imless  he  shall  have  had  notice  of 
such  contract."  For  the  application 
of  this  important  statute,  see  Gover's 
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Case,  L.  E.  20  Eq.  114  (1875);  David- 
son V.  TuUooh,  3  Macq.  783  (1860); 
Arkwright  V.  Newbold,  L.  E.  17  Ch.  D. 
301  (1881);  Twyoross  v.  Grant,  L.  E. 
3  C.  P.  D.  469(1877);  Emma  Silver 
Min.  Co.  V.  Lewis,  L.  E.  4  C.  P.  D.  396 
(1879);  BagnaU  v.  Carlton,  L.  E.  6 
Ch.  D.  371  (1877);  Plympton  Min.  Co. 
V.  WUkins,  17  Weekly  N.  66  (1883); 
SuUivan  v.  Mitcalfe,  L.  R  5  C.  P.  D. 
455  (1880);  ComeU  u  Hay,  L.  E.  8 
C.  P.  338  (1873).  But  a  prospectus 
containing  statements  based  upon  a 
report  of  the  vendor  of  property  to 
the  corporation,  which  report  is  ap- 
pended to  the  prospectus,  is  no  ground 
for  rescission,  even  though  the  report 
is  totally  false.  All  the  stockhold- 
ers and  the  company  relied  equally 
thereon.  Ex  parte  Vickers,  56  L.  T. 
Eep.  815  (1887).  Several  subscribers 
who  have  been  induced  by  the  same 
misrepresentations  contained  in  a 
prospectus  to  subscribe  for  stock 
may  join,  in  a  suit  in  equity  for  the- 
benefit  of  themselves  and  others  sim- 
ilarly deceived,  to  set  aside  their  sub- 
scriptions. Bosher  v.  Eiohmond,  etc. 
Co.,  89  Va.  455  (1892). 

2  "Venezuela  Central  E'y  v.  Kisch, 
L.  E.  2  H.  L.  App.  99,  113  (1867). 


§§  144,  145.]   DEFENSE  OF  PAEOL  AGEEEMENT,  ETC.      [CH.  IX,' 

tended.'  TJnless  the  representation  distinctly  refers  to  what  is 
actually  existing  at  the  time,  it  must  be  taken  to  represent 
what  will  result  when  the  enterprise  is  carried  out,  and  wiU 
then  be  merely  an  expression  of  opinion.  !N"evertheless  a  sub- 
scriber may  have  rescission  where  the  prospectus  is  not  an  hon- 
est, candid,  straightforward  document,  but  suggests  that  which 
is  untrue  and  is  in  a  high  degree  misleading.^  If  the  general 
impression  given  by  a  prospectus  is  false  and  fraudulent,  it  is 
immaterial  that  no  specific  statement  taken  by  itself  is  false.' 
A  subscriber  can  have  rescission  of  his  subscription  on  the 
ground  that  false  representations  were  contained  in  a  prospec- 
tus issued  before  the  company  was  formed,  where  the  company 
afterwards  approves  of  such  prospectus.* 

§  144.  Or  iy  reports. —  So,  also,  a  report  made  by  the  corpo- 
rate oificers  to  the  stockholders  may  be  relied  on  by  one  who 
contemplates  subscribing  for  stock.^  The  corporation  cannot 
say  that  such  reports  were  intended  for  the  stockholders  alone. 
The  law  holds  that  the  report  is  known,  and  is  intended  to  be 
known,  to  all  persons  who  contemplate  becoming  stockholders, 
and  is  the  same  as  though  published  to  the  world.^ 

§  145.  Misrepresentations  amounting  to  fraudulent  repre- 
sentations.—  Any  false  statement  by  the  authorized  agents  of 
a  corporation  in  regard  to  the  past  or  present  status  of  the 
corporate  enterprise  or  material  matters  connected  therewith, 
whereby  subscriptions  are  obtained,  is  a  fraudulent  represen- 
tation. 

Thus,  a  false  statement  that  a  certain  amoont  of  stock  had 
been  subscribed  for;'  or  that  certain  property  had  been  pur- 

1  Smith  V.  Chadwick,  L.  E.  9  App.  ^-BeMetropolitan,  etc.  Assoc,  [1893] 
Cas.  187  (1884);  HaUows  v.  Fernie,  L.    8  Ch.  1. 

E.  3  Ch.  App.  467,  476  (1868),  where  5 -Western  Bant  v.  Addie,  L.  E.  1 

the  court  say:  "If  [the  words]  may  So.  App.  Cas.  145  (1867);  New  Bruns- 

be  construed  in  a  different  manner  wick,  etc.  E'y  v.  Conybeare,  9  H.  L. 

by  different  minds,  it  will  be  impos-  Cas.  711  (1862). 

sible  to  test  the  truth  of  any  one  ^  National  Exch.  Co.  v.  Drew,  82 

man's  assertion  that  he  imderstood  Eng.  L.  &  Eq.  1  (1855);  Scott  v.  Dixon, 

them  in  the  sense  in  which  they  29  L.  J.  (Ex.)  62,  n.;  explained  and 

involved  a  misrepresentation."    See  adopted  in  Peek  v.  Gurney,  L.  E.  6 

also  §§  352,  853,  infra.  H.  L.  377  (1873). 

2  Scott  V.  Snyder,  etc.  Co.,  67  L.  T.  '  Eoss  v.  Estates  Investment  Co., 
Eep.  104  (1892).  L.  E.  3  Ch.  App.  683  (1868);  Hender- 

3  Aaron's  Eeef s  v.  Twiss,  [1890]  A.  son  v.  Lacon,  L.  E.  5  Eq.  249  (1867). 
C.  273.  A  statement  that  £200,000  had  been 
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chased ;  ^  that  the  corporate  property  is  unincumbered ;  ^  that  the 
corporation  is  solvent  and  prosperous ; '  that  the  directors  have 
subscrilaed  for  stock ;  *  that  certain  individuals  are  directors ;  ^ 
or  as  to  the  nature  of  the  business  to  be  undertaken ;  *  or,  in 


subscribed,  when  in  fact  owners  of 
property  had  contracted  to  convey 
the  same  to  the  company  for  £200,000 
of  stock,  is  a  material  misrepresenta- 
tion. Amison  v.  Smith,  59  L.  T.  Eep. 
627  (1888).  It  is  fraud  to  state  that 
a  certain  person  had  subscribed  for 
stock  when  iu  fact  his  stock  was  given 
to  him.  It  is  not  fraudulent  that  the 
mine  on  which  the  stock  is  sold 
would  not  pay  for  mining.  A  biU  in 
equity  lies  to  cancel  a  conveyance  of 
land  to  pay  for  the  stock.  Coles  v. 
Kennedy,  81  Iowa,  360  (1890). 

1  Waldo  V.  Chicago,  etc.  E.  R,  14 
Wis.  575  (1861);  Eoss  v.  Estates  In- 
vestment Co.,  L.  E.  3  Ch.  App.  683 
(1868).  Or  that  the  property  con- 
tained valuable  mines,  in  full  opera- 
tion, and  with  large  daily  returns. 
Eeese  Eiver,  etc.  Co.  v.  Smith,  L.  E. 
4  H.  L.  64  (1869).  A  representation 
that  a  certain  patent-right  owned  by 
the  company  had  been  tested  and 
found  to  be  valuable,  held  not  a  mis- 
representation, although  it  turns  out 
to  be  worthless.  Denton  v.  Macneil, 
L.  E.  2  Eq.  353  (1866).  A  representa- 
tion in  good  faith  that  title  to  land 
was  good  when  in  fact  it  was  bad  is 
not  a  misrepresentation.  New  Bruns- 
wick, etc.  E'y  V.  Conybeare,  9  H.  L. 
Cas.  711  (1863).  But  a  misrepresenta- 
tion that  a  government  guaranty  had 
been  obtained  is  material  Kisch  v. 
Central  E'y,  34  L.  J.  (Ch.)  545  (1865). 
It  is  fraud  to  state  that  the  company 
has  purchased  property  when  in  fact 
it  has  merely  purchased  an  option 
which  the  promoters  had,  and  which 
they  turned  in  at  an  extravagant 
figure.  Savage  v.  Bartlett,  78  Md.  561 
(1894).  Where  the  secretary  and  treas- 
urer represent  that  $50,000  have  been 
paid  in,  and  that  a  mill  had  been 


bought  and  paid  for,  and  such  repre- 
sentations were  false,  the  subscriber 
may  have  the  subscription  set  aside 
and  may  recover  back  the  land  and 
money  which  he  has  turned  over  to 
the  corporation.  Eamsey  v.  Thomp- 
son Mfg.  Co.,  116  Mo.  313  (1893). 

2McClellan  v.  Scott,  34  Wis.  81 
(1869);  Water  VaUey  Mfg.  Co.  v.  Sea- 
man, 53  Miss.  655  (1876). 

3  Tyler  v.  Savage,  148  U.  S.  79  (1892); 
BeU's  Case,  23  Beav.  35  (1856);  Me- 
lendy  v.  Keen,  89  HL  395  (1878);  West- 
em  Bank  v.  Addie,  L.  E.  1  Sc.  App. 
Cas.  145  (1867).  Not  so,  however, 
where  the  directors  honestly  figured 
in  debts  which  afterwards  turned 
ont  to  be  bad.  Jackson  v.  Turquand, 
L.  E.  4  H.  L.  305  (1869).  Directors 
were  held  liable  to  depositors  for 
fraudulent  representations  as  to  the 
bank's  solvency  in  Seals  v.  Baker,  70 
Tex.  283  (1888). 

*  Henderson  v.  Lacon,  L.  E.  5  Eq. 
249  (1867). 

6  Blake's  Case,  84  Beav.  639  (1865); 
Munster's  Case,  14  W.  R  957  (1866). 
Persons  who  have  accepted  are  di- 
rectors, although  without  the  qualifi- 
cation shares.  Hallows  v.  Fernie,  L.  R 
3  Ch.  App.  467  (1868).  A  misrepre- 
sentation as  to  the  directors  is  ground 
for  repudiating  the  subscription.  Re 
Metropolitan,  etc.  Assoc,  64  L.  T.  Eep. 
561  (1891);  [1896]  3  Ch.  1.  A  misrep- 
resentation as  to  who  are  the  mem- 
bers of  the  council  of  administration 
is  material  and  a  rescission  may  be 
had.  Re  Metropolitan,  etc.  Assoc,  62 
L.  T.  Eep.  30  (1889). 

6  Blackburn's  Case,  3  Drew.  409 
(1856).  A  person  who  has  agreed  to 
turn  in  property  for  stock  may  have 
the  contract  annulled  on  the  ground 
that  fraudulent  representations  were 
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England,  where  the  memoranda  or  articles  of  the  association 
are  different  from  the  prospectus  ;i  or  that  work  on  the  enter- 
prise had  reached  a  certain  stage  of  completion ;  ^  or  that  a  cer- 
tain price  had  been  paid  for  property  when  in  fact  a  large  part 
of  the  price  went  to  promoters;'  or  that  the  objects  of  the  en- 
terprise set  forth  in  the  subscription  contract  were  of  a  certain 
nature,  the  subscriber  not  reading  or  hearing,  and  not  being 
able  to  read,  the  contract,*  or  other  material  misstatements  of 
fact,'  have  been  held  to  constitute  a  fraudulent  representa- 
tion, entitling  the  subscriber  induced  thereby  to  subscribe  to 
the  remedies  provided  for  him  by  law  in  such  cases.  In  aH 
these  cases,  however,  the  distinction  between  statements  rela- 
tive to  the  prospects  and  capabilities  of  the  enterprise,  and  state- 
ments specifically  specifying  what  does  or  does  not  exist,  must 
be  carefully  borne  in  mind.  The  former  are  matters  of  opin- 
ion ;  the  latter  are  material  representations,  and  are  fraudulent 
if  false.^ 


made  about  the  process  of  manufao- 
ture  by  the  corporation.  Kelley  v. 
Owens,  30  Pac.  Eep.  596  (CaL,  1893). 

iDownes  v.  Ship,  L.  R.  3  H.  L.  343 
(1868);  Ex  parte  Briggs,  L.  R.  1  Eq. 
483  (1866) ;  Peel's  Case,  L.  R.  3  Ch.  App. 
674  (1867);  Lawrence's  Case,  L.  R. 
2  Ch.  App.  413  (1867);  Kincaid's  Case, 
L.  R.  3  Ch.  App.  420  (1867);  Wilkin- 
son's Case,  L.  R.  3  Ch.  App.  536  (1867); 
Stewart's  Case,  L.  E.  1  Ch.  574  (1866); 
WhitehoTJse's  Case,  L.  R.  3  Eq.  790 
(1867);  Taite's  Case,  L.  R.  3  Eq.  795 
(1867);  Be  Cachar  Co.,  36  L.  J.  (Ch.) 
490  (1867);  Ship  v.  Crosskill,  L.  R.  10 
Eq.  Cas.  73  (1870). 

2  Ogilvie  V.  Currie,  37  L.  J.  (Ch.)  541 
(1868);  Ashley's  Case,  L.  R.  9  Eq.  Cas. 
263  (1870).  False  representations  that 
sufficient  funds  were  at  hand  to  build 
a  specified  part  of  the  road,  being  a 
different  part  from  that  which  the 
defendant  required  by  his  subscrip- 
tion to  be  completed  before  payment, 
are  immaterial.  Blair  v.  Buttolph,  73 
Iowa,  31  (1887). 

8  Capel  V.  Sim's,  etc.  Co.,  58  L.  T. 
Rep.  807  (1888).  See  also  §§  705-707, 
infra. 


<Wert  V.  CrawfordsviUe,  etc.  Co., 
19  Ind.  343  (1863). 

'See  §  850,  infra.  A  representa- 
tion that  only  $3,000  of  stock  and 
$13,000  bonds  per  mile  would  be  is- 
sued is  fraudulent  where  $13,000  of 
stock  and  $15,000  of  bonds  per  mile 
have  already  been  issued.  Weems  v. 
Georgia,  etc.  R.  R.,  84  Ga.  356  (1890). 
A  statement  of  assets  that  include 
not  only  separate  items  for  moving, 
exhibiting,  etc.,  the  aggregate  value 
of  the  buildiugs  being  given  also,  but 
also  outstanding  accounts  with  no 
deductions  for  bad  debts;  accrued 
interest  with  no  allowance  for  inter- 
est on  liabilities;  expenses  of  perfect- 
ing a  machine,  the  latter  not  yet 
being  a  success;  and  money  paid  for 
expenses,  it  being  also  included  in 
the  value  of  the  property,— is  a  false 
statement  and  sustains  an  action. 
Hubbard  v.  Weare,  79  Iowa,  678  (1890). 

6  Whether  the  statement  refers  to 
a  "  possibility  or  a  contingency,  or  an 
intention,"  or  to  an  existing  fact,  is 
a  question  sometimes  for  the  jury, 
sometimes  for  the  judge;  generally 
the  latter.     Edgington  v.  Fitzmau- 


394 


CH.  IX.]  DEFENSE   OF   PAEOL  AGEEEMBNT,  ETC.       [§§  146,  147. 


§  146.  Statements  as  to  questions  of  law. — Where  a  subscrip- 
tion is  obtained  by  a  false  representation  as  to  the  legal  effect 
of  the  subscription  contract,  or  of  corporate  rights  or  liabilities, 
the  subscriber  has  no  remedy.  He  is  bound  to  take  notice  of 
the  law.'  Thus,  a  misrepresentation  as  to  the  extent  to  which 
the  subscriber  would  be  liable  on  his  stock,^  or  that  he  may 
allow  his  stock  to  be  forfeited,'  or  that  payment  would  not  be 
demanded  until  the  enterprise  was  partly  or  wholly  completed,* 
is  a  statement  as  to  the  law.  It  states  that  something  can  be 
done  which  the  law  prohibits  from  being  done. 

§  147.  Misrepresentation  may  ie  ly  suppression  of  the  truth. 
The  misrepresentation  entitling  the  subscriber  to  his  remedies 
may  consist  in  the  suppression  of  what  is  true  as  well  as  in  the 
assertion  of  what  is  false.*  "Where  any  statement  is  made  at 
a,ll,  it  must  be  a  fair  and  full  statement  of  all  the  material  facts. 
The  corporate  authorities,  in  issuing  a  prospectus,  "  are  bound  to 
state  everything  with  strict  and  scrupulous  accuracy,  and  not 
only  to  abstain  from  stating  as  facts  that  which  is  not  so,  but  to 

sented  that  further  calls  were  not 
contemplated. 

3  Northeastern  R  E.  v.  Eodrigues, 
10  Rich.  (S.  C.)  L.  278  (1857). 

^Clem  V.  Newcastle,  etc.  R.  R.,  9 
Ind.  488  (1857);  New  Albany,  etc.  R. 
R.  V.  Fields,  10  Ind.  187  (1858).  For 
representation  as  to  the  route,  see 
Ellison  V.  Mobile,  etc.  R.  R.,  36  Miss. 
573  (1858);  Wight  v.  Shelby  R.  R.,  16 
B.  Mon.  (Ky.)  4  (1855). 

5  "No  mistatement  or  concealment 
of  any  material  facts  or  circum- 
stances ought  to  be  permitted.  .  .  . 
The  suppression  of  a  fact  wUl  often 
amount  to  a  misrepresentation."  Ven- 
ezuela Central  R'y  v.  Kisch,  L.  R.  3 
H.  L.  App.  99,  113,  114  (1867).  In 
Oakes  v.  Turquand,  L.  R.  3  H.  L.  Cas. 
335,  343  (1867),  the  court  say  the  pros- 
pectus is  objectionable,  "  not  that  it 
does  not  state  the  truth  as  far  as  it 
goes,  but  that  it  conceals  most  ma- 
terial facts  with  which  the  public 
ought  to  have  been  made  acquainted, 
the  very  concealment  of  which  gives 
to  the  truth  which  is  told  the  char- 
acter of  falsehood." 


rice,  L.  R.  39  Ch.  D.  459  (1885).  AU 
the  statements,  together  with  the  cir- 
cumstances and  history  of  the  mat- 
ter, are  to  be  considered  in  deciding 
whether  a  misrepresentation  was 
made.  It  is  sufficient  if  the  sub- 
scriber relied  partly  on  the  misrepre- 
sentation. He  need  not  have  relied 
on  it  exclusively.  Edgington  v.  Fitz- 
maurice,  L.  R.  29  Ch.  D.  459  (1885). 
See  also  Nicol's  Case,  3  De  G.  &  J.  387, 
430  (1858).  The  subscriber  may,  by 
contract,  waive  his  right  to  rely  on 
a  representation.  Brownlie  v.  Camp- 
bell, L.  R.  5  App.  Cas.  935  (1880). 

i  Parker  v.  Thomas,  19  Ind.  313 
<1862). 

2  Upton  V.  Tribilcook,  91  U.  S.  45 
(1875),  where  the  representation  was 
that  only  a  certain  percentage  could 
be  called  for.  In  Upton  u  Englehart, 
3  Dill.  496  (1874);  S.  C,  28  Fed.  Cas. 
835!>  this  representation  was  held  to 
be  a  defense,  where  it  was  made  in 
one  state  with  reference  to  the  laws 
of  another  state.  See  also  Acci- 
dental, etc.  Ins.  Corp.  v.  Davis,  15  L. 
T.   183  (1866),  where  it  was  repre- 
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omit  no  one  fact  within  their  knowledge,  the  existence  of  which 
might  in  any  degree  affect  the  nature  or  extent  or  quality  of 
the  privileges  and  advantages  which  the  prospectus  holds  out 
as  inducements  to  take  shares."  ^  A  prospectus  need  not  state 
all  the  facts,  but  it  must  state  facts  the  omission  of  which 
would  render  the  prospectus,  as  it  stands,  misleading.^  Thus, 
an  omission  to  state  that  a  very  large  sum  had  been  paid  for 
property,  the  merits  of  which  were  fuUy  set  forth,  has  been 
held  to  be  equivalent  to  a  fraudulent  representation.'  On  the 
other  hand,  a  failure  to  state  that  large  sums  were  paid  to  the 
directors  to  induce  them  to  act  as  such  was  held  not  to  be  a 
fraudulent  omission.* 

§  148.  Misre])resentation  may  he  hy  statements  made  without 
knowledge  of  their  falsity. —  Statements  need  not  be  intention- 
ally false  in  order  to  amount  to  a  fraudulent  representation.* 
A  false  statement,  made  in  good  fa,ith  but  in  ignorance,  is,  in  a 


1  New  Brunswick,  etc.  R'y  v.  Mug- 
geridge,  1  Dr.  &  Sm.  363,  381  (1860). 
Statements  that  a  large  part  of  the 
capital  stock  had  been  taken  by  the 
parties  themselves,  and  that  the  par- 
ties themselves  would  continue  the 
management  of  the  concern,  the  con- 
cealment of  the  fact  that  a  large 
quantity  of  the  stock  was  to  be  issued 
for  the  good-will  of  the  business,  and 
statements  leading  to  the  conclusion 
that  all  subscribers  for  stock  stood 
on  an  equal  footing,  constitute  mate- 
rial misrepresentations,  and  wiU  sus- 
tain a  rescission  of  the  subscription 
if  untrue.  Such  statements  and  con- 
cealments made  to  agents  or  brokers 
who  are  selling  stock  are  the  same  as 
though  made  to  the  subscribers  for 
the  stock.  Walker  v.  Anglo-Ameri- 
can, etc.  Co.,  73  Hun,  334,  341  (1893). 
It  is  no  defense  that  the  party  taking 
the  subscription  concealed  the  fact 
that  the  charter  was  to  allow  the 
company  to  subscribe  for  stock  in 
other  companies,  the  subscription 
being  made  before  the  incorporation. 
Oil  City,  etc.  Co.  v.  Porter,  35  S.  W. 
Eep.  643  (Ky.,  1896). 

2  McKeown  v.  Boudard,  etc.  Co.,  74 


L.  T.  Rep.  712  (1896),  aflE'g  74  L.  T.  Eep> 
310. 

8  Venezuela  Central  E'y  v.  Kiscli, 
L.  B.  2  H.  L.  App.  99  (1867).  In  Co- 
ver's Case,  L.  K.  1  Ch.  D.  182  (1875), 
■under  different  circumstances,  the 
contrary  was  held. 

^Heymann  v.  European  Central 
E'y,  L.  R  7  Eq  154  (1868).  A  dis- 
closure need  not  be  made  that  stock 
had  been  been  given  to  the  directors 
and  promoters  in  payment  for  serv- 
ices. Pulsford  V.  Eiohards,  17  Bear. 
87  (1853).  Nor  as  to  the  amount  of 
stock  already  subscribed.  Vane  v. 
Cobbold,  1  Exch.  798  (1848). 

5  Corporate  agents,  making  repre- 
sentations in  order  to  obtain  subscrip- 
tions, are  bound  to  know  the  truth 
or  falsity  of  such  statements.  Eeese 
Eiver,  etc.  Co.  v.  Smith,  L.  E  4  H.  L. 
64  (1869);  aflE'g  Smiths  Eeese  Eiver 
Co.,  L.  E.  2  Eq  264  (1866);  Glamor- 
ganshire Iron,  etc.  Co.  v.  Irvine,  4 
F.  &  F.  947  (1866),  applying  the  same 
rule  at  law.  The  English  case  of 
Kennedy  v.  Panama,  etc.  Co.,  L.  E. 
2  Q.  B.  580  (1867),  holds,  however,  that 
"  where  there  has  been  an  innocent 
misrepresentation   or   misapprehen- 
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legal  point  of  view,  the  same  as  an  assertion  whicli  the  partj 
knew  to  be  untrue.^  Thus,  a  prospectus  issued  by  the  directors, 
representing  the  corporate  property  as  containing  valuable 
mines,  all  of  which  was  in  good  faith,  but  false,  is  the  same  as 
though  the  statements  were  made  with  knowledge  of  their 
falsity.  "Where,  however,  the  statement  in  good  faith  was  that 
the  corporation  had  a  government  contract,  which,  upon  litiga- 
tion, was  found  to  be  untrue,  the  representation  was  held  not 
to  be  fraudulent.^ 

§  149.  Misrepresentations  that  are  insufficient. —  It  is  not 
every  misrepresentation  that  enables  a  subscriber  to  set  up  that 
he  was  induced  to  subscribe  by  fraud.'    Thus,  an  honest  mis- 


sion, it  does  not  authorize  a  rescission, 
unless  it  is  such  as  to  show  that  there 
is  a  complete  difference  in  substance 
between  what  was  supposed  to  be 
and  what  was  taken,  so  as  to  consti- 
tute a  failure  of  consideration,"  and 
that  to  hold  otherwise  would  be  to 
make  a  warranty  out  of  the  represen- 
tation. In  Edgington  v.  Fitzmaurice, 
L.  E.  39  Ch.  D.  459  (1885),  the  court 
say  that  a  statement  of  fact,  which 
the  person  making  does  not  know 
the  truth  of,  is,  "in  the  eye  of  the 
law,  a  fraudulent  statement  as  much 
as  if  the  persons  making  it  had  known 
it  to  be  false."  In  this  country  the 
cases  seem  to  favor  a  different  rule. 
The  party  making  the  representa- 
tions must  be  proven  "to  have  had  a 
fraudulent  purpose  in  contemplation, 
or  at  least  to  have  known  that  the 
statements  were  untrue."  Nugent  v. 
Cincinnati,  etc.  R  R,  2  Disney  (Ohio), 
303  (1858);  Selma,  etc.  R  R  v.  Ander- 
son, 51  Miss.  839  (1876);  Cunningham 
V.  Edgefield,  etc.  R  R,  3  Head  (Tenn.), 
33  (1858).  See  also  Chitty,  Contracts, 
13th  ed.,  p.  693  et  seq.,  and  Montgom- 
ery Southern  R'yv.  Matthews,  77  Ala. 
357  (1884).  The  vigorous  case  of  Hen- 
derson V.  Railroad  Co.,  17  Tex.  560 
(1856),  effectively  presents  the  oppo- 
site view;  an,d  see  §  356,  infra.  See 
also  1  Story,  Eq.  Jur.,  §  193;  Story, 
Agency,  §§  137,  135,  137,  453. 


J  Reese  River,  etc.  Co.  v.  Smith,  L. 
R  4  H.  L.  64  (1869). 

2  Kennedy  v.  Panama,  etc.  Co.,  L. 
R  3  Q.  B.  580  (1867). 

3  Mere  matters  of  opinion  as  to 
whether  the  enterprise  can  be  com- 
pleted, or  when  it  will  be  completed, 
or  the  prospects  of  profits,  cannot  be 
misrepresentations.  The  subscriber 
is  bound  to  know  that  these  are  all 
matters  of  mere  conjecture.  Brown- 
lee  V.  Ohio,  etc.  R  R,  18  Ind.  68  (1863) ; 
Pickering  v.  Templeton,  3  Mo.  App. 
434  (1876);  Hughes  v.  Antietam  Mfg. 
Co.,  34  Md.  316  (1870);  Hardy  v.  Mer- 
riweather,  14  Ind.  303  (1860);  An- 
drews V.  Ohio,  etc.  R  R,  14  Ind.  169 
(1860);  Bishu  Bradford,  17  Ind.  490 
(1861);  Walker  v.  Mobile,  etc.  R  R, 
34  Miss.  345  (1857);  Coil  v.  Pittsburgh 
Female  CoUege,  40  Pa.  St.  489  (1861). 
Statements  as  to  when  the  road 
would  be  completed  are  not  such 
representations  as  will  avoid  a  sub- 
scription for  stock.  Jefferson  v.  Hew- 
itt, 95  Cal.  535  (1893).  The  fact  that 
statements  as  to  the  affairs  of  the 
company  are  not  filed  as  required  by 
statute  does  not  amount  to  fraud  in 
the  sale  of  stock;  nor  do  representa- 
tions that  the  stock  will  pay  twenty 
per  cent  dividends  amount  to  fraud. 
The  question  as  to  validity  of  stock, 
having  once  been  litigated,  cannot 
be  again  raised  in  an  action  for  de. 
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take  of  judgment,  on  the  part  of  tlie  directors,  as  to  the  col- 
lectibility of  certain  debts,  whereby  a  company  represented  to 
be  solvent  turns  out  to  be  insolvent,  is  not  a  fraudulent  repre- 
sentation. So,  also,  of  a  representation  as  to  the  value  of  a 
patent-right,  which,  it  was  stated,  would  be  tested  further.  On 
the  other  hand,  a  statement  made  with  the  intent  to  defraud 
the  subscriber,  but  without  that  effect,  is  immaterial ;  mere  in- 
tent without  damage  is  insufficient.^  A  misstatement  as  to  the 
contents  of  the  subscription  contract  which  the  subscriber  signs 
is  immaterial,  where  he  can  read  but  does  not.'  And  where 
false  representations  are  made,  but  before  the  subscription  is 
completed  the  representations  are  made  good  by  intervening 
events,  the  subscribers  cannot  complain.'  Frauds  of  the  di- 
rectors which  are  not  the  subject  of  a  representation  are  not  to 
be  remedied  by  the  principle  of  law  governing  the  subject  of 
false  representation.^    A  statement  as  to  the  dividends  that 


■ceit  in  the  sale  of  the  stock.  The 
mere  act  of  conspiracy  is  not  suf- 
ficient to  sustain  the  action  un- 
less damage  is  shown.  Robertson  v. 
Parks,  76  Md.  118  (1893).  Represen- 
tations that  the  stock  would  be  a 
good  investment  and  pay  dividends, 
etc.,  constitute  no  defense.  Weston 
V.  Columbus  Southern  R'y,  90  Ga.  289 
(1892).  Statements  tha,t  the  business 
will  be  profitable,  etc.,  ai-e  mere 
■"trade  talk,"  and  not  fraud.  Riley 
V.  Treanor,  25  S.  W.  Rep.  1054  (Tex., 
1894).  In  the  cases,  however,  of  Ger- 
hard V.  Bates,  17  Jur.  1097  (1853),  and 
Taylor  v.  Ashton,  11  M.  &  W.  401 
(1843),  it  was  held  that  a  false  guar- 
anty of  the  promoters  that  a  certaia 
dividend  would  result  from  the  en- 
terprise constituted  a  false  represen- 
tation. Re  National,  etc.  Fuel  Co., 
4  Drew.  529  (1859),  held  that  one  sued 
as  a  contributory  cannot  plead  fraud- 
ulent misrepresentation  on  the  part 
of  the  company,  although  it  was  ar- 
ranged between  the  directors  and 
shareholders  that  certain  shares  (of 
which  these  were  a  part)  should  have 
a  preference.  A  statement  as  to  the 
purpose  for  which  the  proceeds  of 


bonds  will  be  used  by  the  company 
is  immateriaL  The  bondholder  can- 
not rescind.  Banque,  etc.  v.  Brown, 
34  Fed.  Rep.  163,  198  (1888).  Stock 
may  be  issued  before  payment  by 
machiaery  is  made.  An  action  by 
another  stockholder  for  cancellation 
of  the  stock  on  the  ground  of  fraud 
fails  unless  there  is  clear  proof  that 
the  person  agreed  that  the  machinery 
would  succeed.  Pendleton  Mfg.  Co. 
V.  Mahanna,  18  Pac.  Rep.  563  (Oreg., 
1888).  See  Winget  v.  Quincy,  etc. 
Assoc,  128  Hi  67  (1889).  A  false  state- 
raent  as  to  the  purposes  of  a  proposed 
corporation  is  held  not  to  be  material 
in  Indiana.  Shick  v.  Citizens'  Enter- 
prise Co.,  15  Ind.  App.  339  (1896). 

1  Keller  v.  Johnson,-  11  Ind.  337 
(1858);  Cunningham  v.  Edgefield,  etc. 
R.  R.,  3  Head  (Term.),  33  (1858). 

2  Thomburgh  v.  Newcastle,  etc.  R. 
R,  14  Ind.  499  (1860). 

3  Ship  V.  CrosskiU,  L.  R.  10  'Eq.  73 
,(1870). 

*  Hornaday  v.  Indiana,  etc.  R'y,  9 
Ind.  268  (1857);  Heymann  v.  Euro- 
pean, etc.  R'y,  L.  R.  7  Eq.  Cas.  154 
(1868). 
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will  be  paid  is  not  a  misrepresentation,^  inasmuch  as  this  is 
merely  an  opinion  as  to  the  future. 

§  150.  Subscriber  is  not  bound  to  investigate  tlie  truth  of  rep- 
resentations.—  If  a  subscriber  has  used  reasonable  caution  and 
judgment  in  accepting  the  statements  of  corporate  agents,  it  is 
no  answer  to  his  claim  that  he  was  induced  to  subscribe  by 
fraudulent  representations,  to  say  that  by  proper  inquiry  he 
might  have  learned  the  truth,  or  by  more  vigilance  he  might 
have  discovered  the  deception.^  Where  the  representations  are 
by  a  prospectus,  he  is  not  obliged  to  examine  documents  re- 
f  erred  to,  even  though  such  examination  would  have  shown  the 
falsity  of  the  representations.'  It  is  not  incumbent  upon  him 
to  institute  inquiries,  and  to  suspect  fraud  when  all  seems  fair. 
Eut  where  the  means  of  information  are  open  equally  to  both 
parties,  the  subscriber  has  no  right  to  rely  upon  the  representa- 
tions of  the  corporate  agent,  unless  the  latter  dissuades  the 
subscriber  from  investigati9n.*  So,  also,  where  the  subscriber 
reads  several  documents,  he  cannot  rely  on  representations  in 
one  which  are  corrected  and  limited  by  statements  in  the  others, 
■even  though  he  claims  to  have  overlooked  such  corrections.^ 

§  151.  Subscriptions  induced  by  fraudulent  representations 
are  not  void,  but  only  voidable. —  The  principle  of  law  that  fraud 
vitiates  all  contracts  applies  to  a  contract  of  subscription ;  but 

1  Swan  V.  Matlire,  72  N.  W.  Eep.  533  Central  R'y  v.  Kisch,  L.  B.  3  H.  L. 
(Iowa,  1897).    See  also  n.  3,  p.  397.  App.   99  (1867).    In  New  York  the 

2  New  Brunswick,  etc.  R'y  v.  Mug-  general  principle  of  law  governing 
geridge,  1  Dr.  &  Sm.  363  (1860) ;  Upton  cases  of  misrepresentation  is  clearlj- 
V.  Englehart,  3  DUl.  496  (1874);  S.  C,  stated  to  be  that  "every  contracting 
28  Fed.  Cas.  835;  Venezuela  Central  party  has  an  absolute  right  to  rely 
R'y  V.  Kiscli,  L.  B.  3  H.  L.  App.  99  on  the  express  statement  of  an  exist- 
(1867) ;  Ex  parte  West,  56  L.  T.  Rep.  ing  fact,  the  truth  of  which  is  known 
■683  (1887).  Cf.  Hallows  v.  Fernie,  L.  R.  to  the  opposite  party,  and  unknown 
3  Ch.  App.  467  (1868).  The  subscriber  to  him,  as  the  basis  of  a  mutual 
is  not  bound  to  investigate  the  truth  engagement;  and  he  is  under  no  ob- 
■of  statements  which  the  other  party,  ligation  to  investigate  and  verify 
with  full  knowledge  of  the  facts,  statements,  to  the  truth  of  which 
makes.  McClellan  v.  Scott,  34  Wis.  the  other  party  to  the  contract,  with 
81  (1869).  False  statements  as  to  full  means  of  knowledge,  has  deUber- 
who  are  the  other  subscribers  are  no  ately  pledged  his  faith."  Mead  v. 
defense  where  the  subscriber  has  op-  Bunn,  33  N.  Y.  374  (1865). 
portunity  to  ascertain  the  facts.  *  Jennings  v.  Broughton,  22  L.  J. 
Haskell  v.  Worthington,  94  Mo.  560  (Ch.)  585  (1853);  Walker  v.  MobUe, 
(1888).     Cf.  29  S.  E.  Kep.  291,  etc.  R.  R.,  34  Miss.  345  (1857). 

SKisch  w  Venezuela  Central  R'y,  'Soholey  u  Venezuela  Central  R'y, 
54  L.  J.  (Ch.)  545  (1865);  Venezuela    L.  R.  9  Eq.  366,  n.  (1868). 
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this  principle  means,  not  that  the  contract  is  void  per  se  from 
the  formation  of  the  contract,  but  that  the  contract  is  voidable, 
at  the  option  or  election  of  the  person  defrauded.^  Until  such 
election  is  exercised,  the  contract  is  enforceable  by  both  or 
either  of  the  parties.  Hence  a  subscription  to  stock,  obtained 
by  fraudulent  representations,  is  not  void  from  the  time  when 
it  was  made,  nor  is  it  void  until  it  is  ratified  and  confirmed  by 
the  defrauded  subscriber,  but  it  is  valid  until  it  is  expressly  re- 
scinded and  repudiated  by  the  subscriber.^  This  principle  is 
important  in  determining  the  method  of  rescission,  and  par- 
ticularly the  time  within  which  a  rescission  must  be  made. 

§  152.  Remedies  of  a  subscriber  induced  to  subscribeby  fraud- 
ulent representations.— There  are,  in  general,  five  different 
remedies  which  are  open  to  a  subscriber  induced  to  subscribe 
by  fraud.  He  may,  upon  discovering  the  fraud,  rescind  the 
subscription  by  notification  to  the  corporate  authorities,  with- 
out taking  legal  proceedings ;  or  he  may  wait  until  sued  upon 
the  subscription,  and  then  set  up  the  fraud  as  a  defense  to  the 
action  at  law;  or  he  may  file  a  bill  in  equity  to  restrain  such 
suits  at  law,  and  to  set  aside  the  subscription  contract,  and  also, 
if  he  wishes,  to  recover  back  payments  already  made  on  the 
subscription;  or  he  may  bring  an  action  at  law  against  the  par- 
ties fraudulently  inducing  the  subscription,  and  recover  dam- 
ages for  the  deceit ;  or  he  may  sue  for  money  had  and  received. 
An  ofBlcer  who,  by  false  and  fraudulent  statements,  induces  par- 
ties to  subscribe  and  pay  for  shares  of  stock  may  be  criminally 
liable  for  obtaining  money  under  false  pretenses,  even  though 
the  money  was  paid  to  the  corporation  and  not  to  him.' 

§  153.  Rescission  ivithout  legal  proceedings. — It  is  the  duty 
and  the  right  of  directors,  without  waiting  for  a  bill  in  equity 
or  other  legal  proceedings,  to  revoke  a  subscription  contract, 
and  remove  from  the  stockholders'  list  the  name  of  a  subscriber 
who  reasonably  proves  that  he  was  induced  to  subscribe  by 
fraudulent  representations  chargeable  to  the  corporation,  and 
who  requests  a  rescission  of  the  subscription.*    The  directors 

1  Oakes  v.  Turqiiand,  L.  R  3  H.  L.        2  Tennant  v.  City  of  Glasgow  Bank, 
App.  325  (1867);  Upton  v.  Englehart,    L.  R.  4  App.  Cas.  615  (1879). 
3  Dill.  496  (1874);  S.  C,  38  Fed.  Cas.        » Commonwealth  v.  Langley,  47  N. 
835;  Reese  River,  etc.  Co.  v.  Smith,    E.  Rep.  511  (Mass.,  1897). 
L.  R.  4  H.  L.  64  (1869).  "Wright's  Case,  L.  R.  13  Eq.  381 
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are  not  bound  to  make  a  hopeless  defense.  It  is  an  ordinary 
busiaess  act  within  the  powers  of  the  directors,  and  their  dis- 
cretion is  not  to  be  controlled  unless  unreasonably  exercised. 
Where,  upon  such  a  demand  being  made  by  the  subscriber,  the 
directors  refuse  to  dissolve  the  subscription  contract,  the  sub- 
scriber need  not  always  resort  to  a  biU  ia  equity  to  have  the 
contract  set  aside  for  fraud.^  A  mere  notification  to  the  corpo- 
ration is  generally  sufficient.^ 

§  164.  False  representation  as  a  defense  to  an  action  at  latv 
for  calls. —  The  most  common  remedy  of  a  subscriber  induced 
by  fraud  to  subscribe  is  to  wait  until  the  corporation  brings  suit 
to  collect  the  subscriptions,  and  then  to  set  up  the  fraud  as  a 
defense.  Nearly  all  of  the  cases  in  this  country  are  cases  where 
this  remedy  has  been  adopted.'  A  transferee  of  stock  cannot 
set  up  the  defense  that  the  transferrer  was  induced  by  fraud  to 
subscribe.* 

§  155.  Remedy  hy  hill  in  equity. —  This  is  the  fairest,  safest 
and  most  complete  remedy  that  the  subscriber  has.  It  is  a  de- 
cisive notice  to  the  corporation  and  all  third  parties  not  to  rely 
upon  the  subscription  in  question.    It  avoids  the  risk  of  future 

(1871);  S.  C,  L.  R.  7  Ch.  55  (1871);  cient.    Savage  u  Bartlett,  78  Md.  561 

Blake's   Case,   34   Beav.   639   (1865);  (1894),  pointing  out  the  fact  also  that 

Reese  River,  etc.  Co.  v.  Smith,  L.  R.  the  English  decisions  on  this  subject 

4  H.  L.  64  (1869),  afflrmiag  Smith  v.  are  controlled  by  the  English  statute. 

Reese  River  Co.,  L.  R.  3  Eq.  264  (1866) ;  3  •■  it  is  a  good  answer  at  common 

lie  Etna  Ins.  Co.,  Ux  parte  Shiels,  law  to  an  action  for  calls  tliat  the  de- 

Ir.  R.  7  Eq.  264  (1878);  Bath's  Case,  f endant  was  induced  to  become  the 

L.  R  8  Ch.  D.  334  (1878).     See  also  holder  of  the  shares  by  the  fraud  of 

Fox's  Case,  L.  R.  5  Eq.  118  (1868).  the  plaintiffs."    Bwlch-y-plwm  Lead 

1  In  England  mere  repudiation,  not  M.  Co.  v.  Baynes,  36  L.  J.  (Ex.)  183 
followed  by  anything  more,  is  insuffi-  (1867);  Deposit,  etc.  Co.  v.  Aysoough, 
cient.  Re  Scottish  Petroleum  Co.,  6  EL  &  B.  761  (1856),  where  the  de- 
L.  R.  23  Ch.  D.  418  (1883),  where  the  fense  failed  because  it  did  not  state 
directors  refused  to  allow  the  rescis-  that  the  defendant  had  renoimoed 
sion.  Be  Lennox,  etc.  Co.,  63  L.  T.  any  benefits;  Sandford  v.  Handy,  28 
Rep.  791  (1890).  See  also  Hare's  Case,  Wend.  260  (1840).  Cf.  Upper  San 
L.  R  4  Ch.  503  (1869);  Steel's  Case,  49  Joaquin  Canal  Co.  v.  Roach,  78  Cal. 
L.  J.  (Ch.)  176  (1879).  553  (1889),  holding  that  this  defense 

2  It  is  not  necessary  for  a  subscriber  must  be  set  up  by  way  of  counter- 
who  has  been  induced  to  subscribe  by  claim  for  damages  on  account  of 
fraudulent  misrepresentations  to  file  misrepresentations  where  a  note  had 
a  bin  to  have  his  subscription  re-  been  given  and  the  stock  not  re- 
scinded.   A  notice  to  the  company  turned. 

that  he  rescinds  the  subscriptions,  ^Berryville,  etc.  Co.  v.  Lewis,  19 
giving  the  reasons  therefor,  is  suffi-    S.  E.  Rep.  781  (Va.,  1894). 
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corporate  insolvency.  It  is  the  customary,  and  it  seems  favor- 
ite, remedy  in  England,  and  has  been  clearly  upheld  in  this 
country.^  It  enables  the  subscriber  to  set  aside  the  contract, 
to  enjoin  actions  at  law  for  calls,  and  to  recover  back  payments 
made  before  discovery  of  the  fraud.^ 

§  156.  The  complainant  in  a  biU  in  equity  to  set  aside  a  sub- 
scription obtained  by  fraud  cannot  sue  in  behalf  of  himself  and 
others  who  may  wish  to  come  in.  But  several  subscribers,  de- 
frauded in  the  same  way,  may  join  in  the  biU  as  co-complain- 
ants.'   Fraudulent  intent  need  not  be  proved.    Scienter  is  not 


1  Where  a  person  is  induced  to  sub- 
scribe for  stock  on  the  fraudulent 
representations  of  the  president  that 
the  company  is  in  a  prosperous  con- 
dition, the  person  may  iile  a  bill  in 
equity  to  recover  back  the  money; 
and  equity  has  jurisdiction  on  the 
grounds  of  discovery,  account,  fraud, 
misrepresentation  and  concealment. 
Both  the  company  and  the  president 
individually  were  made  defendants 
and  held  liable.  Tyler  v.  Savage,  143 
TJ.  S.  79  (1892).  A  person  induced  by 
fraud  to  subscribe  for  stock  may 
bring  an  equitable  action  to  procure 
a  rescission  of  the  contract,  a  can- 
cellation of  her  subscription,  and  the 
removal  of  the  name  from  the  stock 
books.  The  statute  of  limitations 
does  not  begin  to  run  untU  the  fraud 
is  discovered.  Bosley  v.  National  Ma- 
chine Co.,  133  N.  Y.  550  (1890);  S.  C, 
6N.Y.Supp.4(1889);  Banque  Franco- 
Bgyptienne  v.  Brown,  84  Fed.  Rep. 
162, 198  (1888);  Waldo  v.  Chicago,  etc. 
E.  E.,  14  Wis.  575  (1861);  Henderson 
V.  Eailroad  Co.,  17  Tex.  560  (1856); 
Eawlins  v.  Wickham,  3  De  G.  &  J. 
304  (1858).  A  court  of  equity  has 
jurisdiction  to  cancel  a  subscription 
to  stock  on  the  ground  of  fraud,  and 
it  is  not  necessary  that  the  subscriber 
resort  to  an  action  of  deceit.  Negley 
V.  Hagerstown,,etc.  Co.,  39  Atl.  Eep. 
506  (Md.,  1898).  And  see  the  various 
English  cases  in  this  chapter.  See 
also  §  356,  infra. 

^  But  the  injunction  to  restrain  the 


action  at  law  will  not  be  granted  if 
the  subscriber  delays  until  the  case  i& 
about  to  be  tried.  Thorpe  u  Hughes, 
8  MyL  &  C.  743  (1838).  And  where  the 
stock  has  been  fully  paid,  and  no  in- 
jury can  come  from  the  delay,  equity 
will  not  sustain  the  subscriber's  bill 
to  compel  repayment,  but  will  send 
bim  to  a  court  of  law,  where  a  jury 
may  pass  upon  the  question  of  fraud. 
Askew's  Case,  L.  R.  9  Ch.  664  (1874). 
Equity,  however,  unquestionably  has 
concurrent  jurisdiction  if  it  cares  to 
exercise  it.  Hill  v.  Lane,  L.  E.  11  Eq. 
215  (1870),  criticising  Ogilvie  •;;.  Cur- 
rie,  37  L.  J.  (Ch.)  541  (1868).  See  also. 
§  356,  infra.  And  wiU.  enjoin  the 
collection  of  the  subscription  pend- 
ing the  suit.  Walsh  u  Seager,  1  N.  Y. 
St.  Rep.  189  (1886).  But  the  equitable 
action  will  not  be  enjoined  merely 
because  the  corporation  subsequently 
becomes  insolvent,  and  a  receiver  is 
appointed.  Walsh  v.  Seager,  1  N.  Y. 
St.  Eep.  189  (1886). 

3  Several  subscribers  who  have  been 
induced  by  the  same  misrepresenta- 
tions contained  in  a  prospectus  to 
subscribe  for  stock  may  join  in  a  suit 
in  equity  for  the  benefit  of  them- 
selves and  others  similarly  deceived, 
to  set  aside  their  subscriptions. 
Bosher  v.  Richmond,  etc.  Co.,  89  Va. 
455  (1893).  Several  stockholders  may 
join  in  filing  a  bill  to  rescind  a  sub- 
scription for  stock  on  the  groimd. 
that  they  were  induced  to  subscribe 
by  false  representations  that  the  cor- 
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the  essence  of  the  action.'  The  corporation  is  to  be  a  defend- 
ant, and  if  merely  a  cancellation  of  the  subscription  and  an  in- 
junction against  suits  at  law  are  sought,  the  corporation,  it 
seems,  may  be  the  sole  defendant.  A  court  of  equity  in  these 
actions  will  give  complete  relief  by  decreeing  that  the  directors 
guilty  of  the  fraud  shall  refund  to  the  subscriber  payments 
made  by  him  before  discovering  the  fraud.^  This  relief  dis- 
penses with  an  action  at  law  for  damages  for  deceit,  and  when 
sought  for  in  the  bill  in  equity  the  guilty  directors  must  be 
made  parties.  The  bill  is  not  multifarious  by  reason  of  its  con- 
taining prayers  for  these  various  kinds  of  relief.^ 

§  157.  Remedy  l)y  an  action  at  laiv  for  deceit. — An  action  at 
law  for  damages  for  deceit  lies  at  the  instance  of  a  subscriber 
for  stock,  fraudulently  induced  to  subscribe,  against  the  per- 
sons guilty  of  the  fraud.*    The  fraudulent  representation,  how- 


poration  had  a  certain  amount  of 
paid-up  capital,  was  out  of  debt  and 
doing  a  profitable  business,  and  that 
the  subscribers  would  be  employed. 
The  corporation  may  be  enjoined 
from  transferring  its  assets  in  the 
meantime,  and  may  be  compelled  to 
pay  back  the  money  paid  by  com- 
plainants. Sherman  v.  American 
Stove  Co.,  85  Mich.  169  (1891).  A 
plaintiff  may  upon  the  trial  be  com- 
pelled to  elect  whether  he  sues  to 
hold  the  promoters  liable  for  fraud, 
or  whether  he  sues  in  behalf  of  all 
stockholders  and  for  the  benefit  of 
the  corporation.  Brewster  v.  Hatch, 
133  N.  Y.  349  (1890).  Several  stock- 
holders may  join  in  one  biU  to  re- 
scind their  subscriptions  for  fraud, 
even  though  the  fraud  practiced  on 
one  differed  from  that  on  others. 
Carey  v.  Coffee,  etc.  Co.,  20  S.  E.  Eep. 
778  (Va.,  1894).  A  transferee  of  the 
shares  cannot  bring  the  suit.  The 
fraud  is  personal  to  the  original  sub- 
scriber. Duranty's  Case,  36  Beav. 
268  (1858). 

1  See  §  356,  infra. 

2  Vreeland  v.  New  Jersey  Stone  Co., 
29  N.  J.  Eq.  188  (1878).  Where  sub- 
scribers bring  suit  to  set  aside  sub- 


scriptions and  for  repayment  thereof, 
for  fraud,  and  join  the  directors  as 
co-defendants,  the  directors  are  not 
nominal  parties.  Seddon  v.  Virginia, 
etc.  Co.,  86  Fed.  Rep.  6  (1888).  If  the 
suit  is  in  equity  for  damages,  intent 
must  be  shown.  Hubbard  v.  Weare, 
79  Iowa,  678  (1890). 

3  Nor  is  it  multifarious  because  it 
joins  such  a  suit  with  one  by  the  cor- 
poration to  compel  the  directors  to 
account  to  the  corporation  for  the 
same  fraud.  Aslmiead  v.  Colby,  36 
Conn.  287  (1857). 

<  Clarke  v.  Dickson,  6  C.  B.  (N.  S.) 
453  (1859);  MiUer  v.  Barber,  66  N.  T. 
558  (1876);  Paddock  v.  Fletcher,  43 
Vt.  389  (1869).  In  England  the  lia- 
bility of  the  directors  herein  is  en- 
forced generally  in  connection  with 
a  suit  in  equity,  and  as  a  part  of  the 
equitable  decree.  This  is  under  a 
statute.  Western  Bank  v.  Addie,  L. 
R.  1  Sc.  App.  Cas.  145  (1867).  A  false- 
affirmation,  made  by  the  defendant 
with  intent  to  defraud  the  plaintiff, 
whereby  the  plaintiff  receives  dam- 
age, is  the  ground  of  an  action  upon 
the  case  in  the  nature  of  deceit.  In 
such  an  action  it  is  not  necessary 
that  the  defendant  should  be  ben- 
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ever,  whicli  must  be  proved  to  sustain  this  action  must  be  a 
more  intentional  fraud  than  the  one  which  suffices  to  rescind 
the  contract.  The  subscriber  must  prove  that  a  material  false 
representation  was  made  by  the  defendant;  that  the  defend- 
ant recklessly  made  it  or  knew  the  representation  to  be  false ; 
that  the  plaintiff  subscribed  by  reason,  partially  at  least,  of  that 
representation,  and  that  he  was  thereby  injured.*    The  gist  of 


efitedby  the  deceit,  or  that  he  should 
collude  with  the  person  thus  ben- 
efited. 1  Smith,  Lead.  Cas.  (9th  Am. 
ed.),  pp.  320,  etc.,  as  applicable  to  mis- 
representations inducing  subsorij)- 
tions.  Brewster  v.  Hatch,  10  Abb. 
N.  Cas.  400  (1881);  aflC'd,  122  N.  Y.  349 
(1890),  sustains  an  action  by  subscrib- 
ers for  stocii,  for  damages,  for  false 
representations  by  promoters  as  to 
the  real  cost  of  property  purchased 
by  the  latter  for  the  corporation. 
See  also  oh.  XXXIX  There  is  no 
remedy  at  law  or  in  equity  against 
the  estate  of  a  deceased  director 
herein  except  for  property  received 
by  him.  Peek  v.  Gurney,  L.  E.  6  H. 
L.  877  (1873).  Subscribers  to  deben- 
tures may  recover  back  the  differ- 
ence between  the  actual  value  of  the 
debentures  and  the  price  paid.  Ami- 
son  V.  Smith,  59  L.  T.  Rep.  627  (1888); 
aff'd,  L.  R.  40  Ch.  B.  567  (1889). 

1  In  the  important  case  of  Deny  v. 
Peek,  L.  R.  14  App.  Cas.  337  (1889), 
the  House  of  Lords  decided  that  in 
order  to  sustain  an  action  of  deceit 
there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  suffice. 
Fraud  is  proved  when  it  is  shown 
that  a  false  statement  has  been  made 
(1)  knowingly;  (2)  without  belief  in 
its  truth;  (3)  recklessly.  But  if  a 
man  make  a  false  statement  honestly 
believing  it  to  be  true,  it  is  not  suffi- 
cient to  support  an  action  of  deceit 
to  show  that  he  had  no  reasonable 
grounds  for  his  belief.  The  direct- 
ors of  a  tramway  company  issued  a 
prospectus  in  which  they  stated  that 
they  were  authorized  to  use  steam 
power,  and '  that  by  this  means  a 


great  saving  in  working  would  be 
effected.  At  the  time  of  making  this 
statement  they  had  not  in  fact  ob- 
tained authority  to  use  steam  power, 
but  they  honestly  believed  that  they 
would  obtain  it  as  a  matter  of  course. 
Held  (reversing  the  judgment  of  the 
court  below.  Peek  v.  Derry,  L.  R.  37 
Ch.  D.  541  — 1888),  that  they  were  not 
liable  in  an  action  of  deceit  brought 
by  a  shareholder  who  had  been  in- 
duced to  apply  for  shares  by  the 
statement  in  the  prospectus.  In  an 
action  for  deceit  by  a  misrepresenta- 
tion in  a  prospectus  as  to  the  net 
profit  on  the  capital  employed,  the 
action  being  against  one  who  was  a 
promoter,  and  also  one  of  the  vendors, 
and  whose  name  appeared  in  the 
prospectus,  and  who  became  a  di- 
rector, the  plaintiff  must  prove  (1) 
that  the  defendant's  statement  was 
tmtrue;  (2)  that  it  was  dishonest; 
(3)  that  he  believed  it  to  be  untrue. 
See  also  Glasier  v.  RoUs,  L.  R.  42  Ch. 
D.  436  (1889),  foUowing  the  House  of 
Lords  in  Derry  v.  Peek,  L.  R.  14  App. 
Cas.  337  (1889).  See  also  Ship  v.  Cross- 
kiU,  L.  R.  10  Eq.  Cas.  73  (1870).  To 
sustain  an  action  for  deceit  the 
plaintiff  must  show  "that  the  de- 
fendants intended  that  people  should 
act  on  the  statements,  that  the  state- 
ments are  untrue  in  fact,  and  that 
the  defendants  knew  them  to  be  un- 
true, or  made  them  under  such  cir- 
cumstances that  the  court  must 
conclude  that  they  were  careless 
whether  they  were  true  or  not; "  also 
that  the  statements  were  relied  upon, 
acted  on,  and  damage  sustained.  Edg; 
ington  V.  Fitzmaurice,  L.  R.  29  Ch. 
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tlie  action  is  fraudulent  intent.'  It  cannot  be  maintained 
against  the  corporation,  because  the  corporation,  though  liable 
to  refund  fraudulently  acquired  property,  is  not  capable  of  a 
fraudulent  intent.^    It  has  been  held,  however,  that  a  subscriber, 


D.  459  (1885).  Eelianoe  on  the  misrep- 
resentations must  be  shown.  Priest 
V.  White,  89  Mo.  609  (1886). 

1  Scienter  is  fixed  on  the  directors, 
making  them  liable  in  damages  upon 
proof  of  incorrect  representations, 
known  to  them  to  be  incorrect,  know- 
ingly stated  by  them,  and  acted  on 
by  the  plaintiff  subscriber.  Hender- 
son V.  Lacon,  L.  E.  5  Eq.  Cas.  249 
(1867);  CargiU  v.  Bower,  L.  R.  10  Ch. 
D.  503  (1878).  See  also  Bale  v.  Cle- 
land,  4  F.  &  F.  117  (1864) ;  and  see  p.  148, 
n.  5,  supra.  Must  allege  knowledge 
and  intent  to  deceive  on  their  part. 
"Falsely  and  fraudulently  repre- 
sented "  does  not  properly  plead  the 
scienter.  Mabey  v.  Adams,  3  Bosw. 
346  (1858).  In  case  the  representa- 
tions are  not  fraudulent  as  against 
the  corporation,  they  are  not  sufiS- 
cient  to  entitle  the  subscriber  to 
recover  from  the  directors.  Hey- 
ma,nn  v.  European  Cent.  R'y,  L.  R  7 
Eq.  154  (1868).  A  subscriber  for  stock 
may  hold  the  president  liable  for 
false  representations  made  by  the 
latter  to  other  persons  with  an  intent 
that  the  plaintiff  be  induced  to  act 
upon  them.  The  false  representa- 
tions of  the  president  that  a  dividend 
had  been  earned  bind  him,  where  he 
paid  close  attention  to  its  affairs,  and 
where  such  dividend  was  made  on  an 
improper  and  untrue  statement  of 
assets  and  liabilities.  It  must  be 
proven  that  the  defendant  president 
knew  that  the  representations  were 
false,  but  this  may  be  proven  by  in- 
ference. A  stockholder  who  is  in- 
duced to  make  still  further  subscrip- 
tions by  reason  of  misrepresentations 
of  an  officer  may  hold  him  liable. 
Hubbard  v.  Weare,  79  Iowa,  678  (1890). 
The  directors  are  jwrsonally  liable 


in  an  action  for  deceit  where  a  pros- 
pectus falsely  states  that  guaranteed 
dividends  were  secured  by  a  deposit 
of  certain  securities,  and  a  person 
subscribes  for  stock  relying  upon 
such  statements.  Knox  v.  Hayman, 
67  L.  T.  Rep.  137  (1893). 

2  Mixer's  Case,  4  De  G.  &  J.  575 
(1859);  Duranty's  Case,  36  Beav.  368 
(1858);  Western  Bank  v.  Addie,  L.  E. 
1  So.  App.  Cas.  145  (1867);  Abrath  v. 
Northeastern  R'y,  L.  E.  11  App.  Cas, 
247  (1886);  Houldsworth  v.  City  of 
Glasgow  Bank,  L.  R.  5  App.  Cas.  317 
(1880);  Benjamin,  Sales  (Bennett's  ed. 
1888),  §  467a.  Contra,  Peebles  v. 
Patapsco  Guano  Co.,  77  N.  C.  283 
(1877);  Barwick  v.  English  Joint 
Stock  Bank,  L.  R.  3  Exch.  359  (1867); 
Mackay  v.  Commercial  Bank,  L.  R. 
5  P.  C.  894  (1874),  not  stock  cases, 
but  distinctly  holding  that  a  corpo- 
ration is  liable  to  an  action  for  dam- 
ages for  deceit.  Where;  however,  the 
old  corporation  organizes  a  new  cor- 
poration, and  has  the  latter  build  a 
competing  road  on  a  new  line,  a 
stockholder  of  the  old  who  contrib- 
uted lands,  etc.,  may  have  an  action 
for  damages  against  it.  Chapman  v. 
Mad  River,  etc.  R.  R.,  6  Ohio  St.  119 
(1856).  A  person  loaning  money  to 
an  individual  and  taking  bank  stock 
as  collateral  security  cannot  hold  the 
bank  liable  in  an  action  for  damages 
for  deceit,  on  the  ground  that  its 
published  statements  were  false  and 
fraudulent,  and  that  he  relied  on 
those  statements.  Merchants'  Nat. 
Bank  v.  Armstrong,  65  Fed.  Rep.  932 
(1895).  See  also  article  in  1  R'y  & 
Corp.  L.  J.  123;  Buffalo,  etc.  Co.  v. 
Standard  Oil  Co.,  42  Hun,  153  (1886); 
also  §  44.  Where  a  subscriber  is  told 
that  his  money  goes  to  the  corpora- 
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when  sued  upon  a  subscription,  may  set  off  damages  due  to  mis- 
representations inducing  him  to  subscribe,  made  by  an  agent  of 
the  corporation  in  obtaining  the  subscription.^ 

§  158.  The  directors  are  not  liable  to  an  action  for  deceit  by 
reason  of  the  frauds  of  their  agents,^  nor  is  an  innocent  director 
liable  for  the  fraudulent  representations  of  his  co-directors  — ■ 
not  even  though  the  evidences  of  their  fraud  were  entered  on 
the  corporate  books,  there  being  no  ground  for  suspicion  on  his 
part.' 

A  director  cannot  be  held  liable  for  false  representations  con- 
tained in  the  articles  of  association,  which  were  made  before 
he  became  a  director.*  But  a  director  who  stands  by  and  al- 
lows a  co-director  to  make  the  false  representations  is  equally 
chargeable  with  the  injury  done  thereby.*  The  false  repre- 
sentations supporting  an  action  for  deceit  may  have  been  by 
corporate  reports  or  prospectuses,  or  by  personal  statements.* 
Promoters  who  make  fraudulent  representations  as  to  their 
profits  may  be  held  personally  responsible.' 

§  159.  Remedyhy  action  for  money  had  and  received. — ^Where 
a  subscriber  pays  his  subscription  in  part  or  wholly,  and  after- 
wards discovers  that  the  representations  whereby  he  was  in- 
duced to  subscribe  were  fraudulent,  he  may  bring  an  action  at 

tion  -when  in  fact  it  is  divided  among  *  Vreeland  v.  New  Jersey  Stone  Co., 

the  promoters,  he  may  sue  the  corpo-  29  N.  J.  Eq.  188  (1878). 

ration  for  fraudulent  representations,  «  For  a  complaint  seeking  to  hold 

even  though  he  has  settled  with  the  national-bank  directors  liable  for  the- 

promoters,  he  not  being  aware  of  the  loss  of  money  deposited,  the  deposit 

fraud  at  the  time  of  such  settlement,  being    induced   by   erroneous    and 

Himter  v.  French,  etc.  Co.,  65  N.  W.  fraudulent  advertisements   and  re- 

Eep.  838  (Iowa,  1896).  ports  as  to  the  condition  of  the  bank, 

1  Owens  V.  Boyd,  etc.  Co.,  28  S.  E.  see  Prescott  v.  Haughey,  65  Fed.  Eep. 

Eep.  950  (Va.,  1898).  653  (1895). 

?Weiru  Barnett,  L.  R  3  Exch.  D.  'See   §  705,  infra.    In  Franey  v. 

83  (1877) ;  Weir  v.  Bell.  L.  R  3  Exch.  "Warner,  71  N.  W.  Eep.  81  (Wis.,  1897), 

D.  388  (1878);  Eaglesfield  v.  London-  where  promoters  purchased  land  for 

derry  (H.  L.),  26  W.  R  540  (1878).  $33,000  and  sold  it  to  the  corporation 

See  also  Cargill  u  Bower,  L.  R  10  for  $45,000   without    divulging  the- 

Ch,  D.  502  (1878);  Watson  v.  Earl  profit,  the  court  held  that  a  stock- 

Charlemont,  13  Q.  B.  856  (1848) ;  Ar-  holder   could  not  rescind  his   sub- 

thur  V.  Griswold,  55  N.  Y.  400  (1874).  soription,  inasmuch  as  the  corpora- 

8  Be  Denham,  L.  E.  25  Ch.  D.  753  tion  was  innocent,  but  that  he  might 

(1883).  have  a  judgment  against  the  pfo- 

4  Mabey  v.  Adams,  3  Bosw.  346  (1858).  meters  for  his  pro  rata  share  of  the 

profit.    See  28  N.  Y.  App.  Div.  433. 
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law  for  money  had  and  received,  and  recover  back  from  the 
corporation  the  money  so  received.' 

§  160.  Ratification  as  a  Mr  to  the  subscri'ber'' s  remedies. —  A 
subscription  contract  obtained  by  fraudulent  representations 
may  cease  to  be  voidable  and  may  become  absolutely  binding 
by  acts  of  ratification.  Any  act  of  the  subscriber,  inconsistent 
with  an  intention  to  disaffirm  the  contract,  will  constitute  a 
ratification  of  the  subscription  and  a  waiver  of  the  right  to 
avoid  it  by  reason  of  fraud,  provided  the  subscriber  knew  of 
the  fraud  at  the  time  of  such  ratifying  act.  Thus,  where  the 
subscriber,  after  knowledge  of  the  fraud,  receives  dividends, 
sells  part  of  the  stock,^  instructs  his  broker  to  sell,'  participates 
in  the  meetings,*  pays  calls,*  or,  in  general,  accepts  any  corporate 


1  Grangers'  Ins.  Co.  v.  Turner,  61 
Ga.  561  (1878);  Hamilton  u  Grangers', 
etc.  Ins.  Co.,  67  Ga.  145  (1881).  But 
the  subscriber  cannot  retain  the  stock 
and  also  sue.  Houldsworth  v.  City  of 
Glasgow  Bank,  L.  R.  5  App.  Cas.  317 
(1880).  See  Jarrett  v.  Kennedy,  6  C.  B. 
319  (1848),  where  assumpsit  for  money 
had  and  received,  brought  against 
the  directors  to  compel  them  to  repay 
money  paid  on  a  subscription  obtained 
by  fraud,  was  sustained,  without  in- 
volving the  question  of  a  fraudulent 
intent.  See  Bruce  v.  Nickerson,  141 
Mass.  403  (1886).  The  action  for 
money  had  and  received  cannot  be 
brought  against  other  stockholders 
for  the  fraud  of  a  promoter.  Periy 
V.  Hale,  143  Mass.  540  (1887). 

2  But  a  sale  of  a  part  of  the  stock 
before  the  subscriber  discovers  the 
fraud  is  no  bar  to  a  rescission  as  to 
the  rest.  Ex  parte  West,  56  L.  T. 
Eep.  633  (1887).  A  subscriber  to  stock 
cannot  rescind  for  fraud,  when  he 


has  had  the  stock  transferred  to  his 
infant  children,  unless  their  right 
thereto  is  also  tendered  back.  Fran- 
cis V.  New  York,  etc.  E.  R,  108  N.  Y. 
93  (1888). 

3  Ex  parte  Briggs,  L.  R.  1  Eq.  483 
(1866). 

*  Harrison  v.  Heathorn,  6  Man.  «fc 
G.  81  (1843);  Chaffinu  Cummings,  87 
Me.  76  (1853).  A  subscriber  who  acts 
as  director  and  manager,  and  pur- 
chases lots  from  the  company,  can- 
not rescind  his  subscription  on  the 
ground  that  certain  newspaper  arti- 
cles prepared  by  himself  and  others 
contain  misrepresentations.  Ray- 
mond V.  San  Gabriel,  etc.  Co.,  53  Fed. 
Rep.  883  (1893).  Where  the  defrauded 
party  to  whom  stock  has  been  issued 
for  land  does  not  rescind  promptly, 
but  acts  as  director  and  allows  im- 
provements to  be  made  on  the  land, 
he  cannot  rescind  at  all.  Foley  v. 
Holtry,  41  Neb.  563  (1894).  A  person 
may  defeat  notes    given  for  stock 


5  Scholey  v.  Venezuela  Central  R'y, 
L.  R  9  Eq.  366,  n.  (1870).  But  not 
where  he  paid  under  compulsion. 
Ayre's  Case,  35  Beav.  513  (1858).  A 
payment  of  a  call  on  a  subscription 
is  not  a  waiver  of  the  defense  that 
the  corporation  lias  been  formed  for 
different  purposes  than  were  repre- 


sented by  the  promoters  at  the  time 
of  the  subscription,  where  the  sub- 
scriber did  not  know  that  fact  when 
he  paid.  Strong  v.  Southwestern, 
etc.  Co.,  38  S.  W.  Rep.  546  (Tex.,  1896). 
A  partial  payment  with  f uU  knowl- 
edge is  a  waiver.  Re  Dunlop-Truf- 
fault,  etc.  Co.,  75  L.  T.  Rep.  885  (1896). 
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benefit  or  contiimes  to  act  as  a  stockholder,*  lie  will  be  held  to 
have  waived  all  objections  to  the  fraud,  and  to  have  ratified 
the  subscription  contract.  A  subscriber  who  for  three  years 
was  an  active  director  cannot  rescind  on  the  ground  that  fraud- 
Tilent  representations  were  made  to  him,  nor  can  other  sub- 
scribers rescind  who  subscribed  through  him  as  agent.^  Where 
■  the  subscriber,  after  discovering  the  fraud,  serves  as  a  director 
for  two  months  and  sues  the  president  personally  for  the  fraud, 
he  cannot  rescind  as  to  the  purchase.'  But  mere  attendance 
at  a  stockholders'  meeting  is  insufiicient.* 

§  161.  Laches  as  a  iar  to  the  subscriber's  remedies. —  Where 
a  subscriber  for  stock,  who  was  induced  to  subscribe  by  fraud, 
neglects  for  an  unreasonable  time  after  the  discovery  of  the 
fraud  to  have  his  subscription  canceled,  and,  in  the  meantime, 
the  interests  of  third  persons  become  involved,  and  would  be 
injured  by  the  cancellation  of  such  subscription,  the  subscriber's 


which  he  was  induced  fraudiilently 
to  purchase  from  the  corporation, 
even  though  he  became  and  re- 
mained cashier  for  the  corporation 
for  over  a  year  after  the  sale  and  be- 
fore he  set  up  the  defense,  and  was  a 
director  and  voted  the  stock.  He 
did  not  necessarily  learn  the  facts 
from  occupying  these  positions,  nor 
from  the  fact  that  he  made  official 
reports  of  the  condition  of  the  com- 
pany. He  was  not  bound  to  investi- 
gata  He  tendered  the  stock  back 
as  soon  as  he  discpvered  the  facts. 
Especially  do  these  rules  apply  where 
no  creditors  or  other  stockholders' 
rights  have  intervened.  National 
Bank  v.  Taylor,  5  S.  D.  99  (1894).  A 
person  cannot  rescind  for  fraud  a 
purchase  of  stock  from  the  corporar 
tion  itself,  where,  subsequently  to  dis- 
covering the  fraud,  he  attended  a 
stockholders'  meeting,  and  voted  to 
assess  the  stock,  and  afterwards  at- 
tended another  stockholders'  meet- 
ing and  paid  the  assessment.  Mar- 
ten V.  Paul,  etc.  Co.,  99  CaL  355  (1893). 
See  also  §  356,  infra. 

1  Ogilvie  V.  Knox  Ins.  Co.,  33  How. 
380  (1859);  Chubb  v.  Upton,  95  U.  S. 


665  (1877) ;  Litchfield  Bank  v.  Chiu-ch, 
39  Conn.  187  (1860);  Centre,  etc. 
Tump.  Co.  V.  McConaby,  16  Serg.  & 
E.  (Pa.)  140  (1837);  Mixer's  Case,  4 
De  G.  &  J.  575  (1859).  Waiver  of  one 
misrepresentation  is  not  a  waiver  of 
others.  £'a;  jsarie  Hale,  55  L.  T.  Rep. 
670  (1886).  The  question  of  whether 
the  subscriber  has  been  guilty  of 
laches  may  be  submitted  to  the  jury. 
Newton  Nat.  Bank  v.  Newbegin,  74 
Fed.  Rep.  135  (1896).  Where  a  party 
is  induced  to  subscribe  by  fraud 
and  gives  a  note  in  payment,  he  can 
defend  against  the  note  on  that 
ground,  even  though  two  months 
have  elapsed  since  he  discovered  the 
fraud.  He  does  not  waive  fraud  by 
the  fact  that  he  imited  with  others 
to  buy  the  com  pany 's  pi'operty.  Zang 
V.  Adams,  33  Colo.  408  (1897). 

2  American,  etc.  Assoc,  v.  Rainbolt, 
48  Neb.  434  (1896). 

3  Lear  v.  Paige,  etc.  Co.,  43  S.  W. 
Rep.  808  (Tenu.,  1897). 

*  Stewart's  Case,  L.  E.  1  Ch.  App. 
574  (1866);  Wontner  v.  Shairp,  4  C.  B. 
404  (1847);  Ee  Metropolitan,  etc. 
Assoc,  64  L.  T.  Rep.  561  (1891). 
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laches  is  a  bar  to  relief,  and  a  court  of  equity  will  refuse  to  set 
aside  the  suhscription.'  Equity  does  not  allow  the  subscriber 
to  say,  "  I  wiR  abide  by  the  company  if  successful,  and  I  will 
leave  the  company  if  it  fails."  ^  Immediately  upon  receiving 
information  of  the  fraud,  it  is  his  duty  to  decide  whether  he 
will  rescind  the  contract  or  waive  the  fraud.'  ISTevertheless 
delay  is  not  fatal,  unless  circumstances  and  third  parties'  rights 
have  so  changed  or  been  acquired  that  the  rescission  would  be 
inequitable.  Consequently,  the  decision  of  each  case  depends 
largely  on  the  facts  of  the  case.  Thus,  it  has  been  held  that  a 
delay  of  one,*  three,'  four,*  or  six  months,'  or  of  two,^  three,'  or 
six  ^^  years,  was  fatal  under  the  circumstances  of  the  case,  while, 
under  different  facts,  a  delay  of  two  months,!'  or  even  seven 
years,"*  was  held  not  to  be  a  bar.   In  the  remedies  by  actions  at 


1  City  Bank  v.  Bartlett,  71  Ga.  797 
(1883).    Such  delay  is  also  a  bar  ia  an 


action  at  law.  Sohanck  v.  Morris,  7 
Eob.  (N.  Y.)  658  (1868).  But  it  is  no 
bar  that  other  subscribers  may  have 
been  induced  to  subscribe  by  reason 
of  this  subscription.  Western  Bank 
V.  Addie,  L.  E.  1  Sc.  App.  Cas.  145 
(1867).  Of.  Parbury's  Case,  3  De  G. 
&  Sm.  43  (1849). 

2  Ashley's  Case,  L.  R  9  Eq.  263 
(1870);  Re  London,  etc.  F.  Ins.  Co., 
L.  R.  34  Ch.  D.  149  (1883).  See  also 
§  356,  infra. 

3  Philadelphia,  etc.  R.  R.  v.  Cowell, 
28  Pa.  St.  339  (1857),  where  there  was 
a  delay  of  seven  years;  Heymann  v. 
European  Central  R'y,  L.  R.  7  Eq.  154 
(1868);  Peek  v.  Gurney,  L.  R.  6  H.  L. 
377  (1873).  The  last  case  overrules 
Bagshaw  v.  Seymour,  18  C.  B.  903 
(1856),  and  Bedford  v.  Bagshaw,  4  H. 
&  N.  538  (1859). 

<  Taite's  Case,  L.  R  3  Eq  795  (1867), 
the  delay  evidently  being  to  see 
which  course  would  be  most  profit- 
able. 

5  Heymann  v.  European  Central 
R'y,  L.  R  7  Eq.  154  (1808). 

^  Ex  parte  Lawrence,  36  L.  J.  (Ch.) 
490  (1867);  S.  C,  L.  R  2  Ch  App.  413. 

7  Whitehouse's  Case,  L.  R  3  Eq.  790 
(1867). 
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8  Farrar  v.  Walker,  3  DiU.  506,  n. 
(1875);  S.  C,  8  Fed.  Cas.  1076;  Ashley's 
Case,  L.  R  9  Eq.  363  (1870);  Peel's 
Case,  L.  R  3  Ch  App.  674  (1867); 
Kincaid's  Case,  L.  R  3  Ch  App.  430 
(1867);  Wilkinson's  Case,  L.  R  3  Ch. 
App.  536  (1867). 

estate  V.  Jefferson  Turnp.  Co.,  3 
Humph  (Tenn.)  305  (1843). 

10  Denton  v.  Macneil,  L.  R  2  Eq.  353 
(1866).  Four  years'  delay  in  com- 
plaining of  the  fraud  inducing  the 
purchase,  after  knowledge  thereof,  ia 
fatal  Cedar  Rapids  Ins.  Co.  v.  But- 
ler, 83  Iowa,  134  (1891).  Where  one 
stockholder  who  has  been  fraudu- 
lently induced  to  subscribe  for  stock 
awaits  the  result  of  an  action  by  an- 
other stockholder  brought  to  rescind 
his  subscription  on  the  same  ground, 
the  delay  being  nearly  three  years, 
and  then  commences  suit  for  the 
same  purpose  only  after  a  meeting 
has  been  called  for  a  winding  up,  he 
is  guilty  of  laches,  and  his  remedy  is 
barred.  Re  Snyder,  etc.  Co.,  68  L.  T. 
Rep.  310  (1893). 

11  Venezuela  Central  R'y  v.  Kisch, 
L.  R  "3  H.  L.  App.  99  (1867). 

i2McClellan  v.  Scott,  34  Wis.  81 
(1869). 
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law  the  statute  of  limitations  governs,  and,  by  analogy,  courts 
of  equity  are  inclined  to  follow  the  same  period,  unless  there 
he  an  equitable  reason  to  the  contrary. 

§  162.  The  date  from  which  laches  begins  to  run  is  the  time 
when  the  subscriber  is  first  chargeable  with  notice  that  a  fraud 
has  been  perpetrated  upon  him.  Mere  suspicions  or  random 
statements  heard  in  public  or  in  stockholders'  meetings  do  not 
necessarily  constitute  notice.'  But  after  a  subscriber's  suspicions 
are  reasonably  aroused,  it  is  his  duty  to  investigate  at  once.^ 
The  corporation  has  the  burden  of  proof  in  asserting  that  the 
subscriber  had  notice  and  Avas  guilty  of  laches.'  The  House  of 
Lords  in  England  has  recently  held  that  where  a  subscriber  sets 
up  fraud  as  a  defense  to  an  action  for  calls,  he  need  not  show 
repudiation  since  he  discovered  the  fraud.  On  the  contrary,  the 
company  must  show  that  he  adhered  to  the  contract  after  his 
knowledge  of  the  fraud.* 

§  163.  Corporate  insolvency  as  a  iar  to  the  siibscriher' s  rem- 
edies.— In  England  the  principle  has  become  weU  established 
that,  after  the  statutory  proceedings  for  winding  up  a  corpora- 
tion by  reason  of  corporate  insolvency  have  been  commenced, 
a  subscriber  cannot  rescind  his  subscription  on  account  of  fraud.' 
He  is  too  late.  It  matters  not  that  he  did  not  discover  the 
fraud  until  after  the  winding  up  has  commenced.  The  rights 
of  corporate  creditors  prevail,  then,  over  the  equities  of  the  sub- 
scriber.^   If,  however,  he  instituted  proceedings  to  rescind  the 

1  Venezuela  Central  E'y  v.  Kisch,  British  Bank,  IHurlst&N.  681  (1857); 
L.  E.  3  H.  L.  App.  99  (1867).  Oakes  u  Turquand,  L.  E.  8  H.  L.  App. 

2  Ogilvie  V.  Currie,  37  L.  J.  (Ch.)  541  335  (1867) ;  Mixer's  Case,  4  De  G.  &  J. 
(1867);  Ashley's  Case,  L.  E.  9  Eq.  363  575  (1859);  Clarke  u  Dickson,  37  L.  J. 
(1870);  Bosley  v.  National  Machine  (Q.  B.)  333  (1858).  So,  also,  where 
Co.,  133  N.  Y.  550  (1890).  there   is   a   voluntai-y  winding   up 

3  Quoted  and  approved  in  Virginia  by  reason  of  corporate  insolvency. 
Land  Co.  V.  Haupt,  90  Va.  583  (1894);  Stone  v.  City,  etc.  Bank,  L.  E.  3  C.  P. 
i2e  Lonc^on,  etc.  Ins.  Co.,  K  E  34  Ch.  D.  383  (1877);  Collins  v.  City,  etc. 
D.  149  (1883).  Bank.  L.  R   3  C.  P.  D.  389  (1877). 

*  Aaron's  Eeefs  v.  Twiss,  [1896]  A.  C.  But  not  if  the  proceedings  for  rescis- 

273.  sion  were  commenced  in  good  faith 

5  Wright's  Case,  L.  E.  13  Eq.  331  and  in  ignorance  of  the  winding-up 

(1871);    Kent  v.  Freehold,  etc.   Co.,  proceedings.    Hall  u  Old  Talargoch 

L.  E.  3  Ch.  App.  493  (1868);  Render-  Min.  Co.,  L.  B.  3  Ch.  D.  749  (1876). 
son  V.  Eoyal  British  Bank,  7  El.  &  Bl.        « Turner  v.  Grangers',  etc.  Ins.  Co., 

356  (1857);  Powis  v.  Harding,  1  C.  B.  65  Ga.  649  (1880). 
(N.  S.)  533  (1837);  Daniell  v.  Eoyal 

310 


OH.  IX.J 


DEFENSE  OF  PAEOL  AGREEMENT,  ETC. 


[§  164. 


contract  before  the  winding  up  was  commenced,  he  may  he  re- 
leased, although  the  proceedings  are  not  completed  until  after 
such  winding  up.^  So,  also,  where  there  are  several  similar 
cases,  and  by  agreement  with  the  corporate  solicitors  all  the 
■cases  are  to  follow  a  test  case,  this  agreement  prevails,  although 
a  winding  up  is  commenced  before  the  test  case  is  fully  de- 
cided.^ The  highest  court  in  England  in  one  case  goes  further, 
and  intimates  that  corporate  insolvency  is  a  bar  to  rescission  of 
a  subscription  for  fraud,  even  though  a  winding  up  has  not 
been  commenced.' 

§  164.  In  this  country  the  effect  of  corporate  insolvency  upon 
the  right  of  a  subscriber  to  rescind  his  contract  for  fraud  has 
not  been  passed  upon  so  often  as  in  England.  The  decisions, 
however,  clearly  hold  that  corporate  insolvency  is  generally  a 
bar  to  such  rescission.*  In  the  bankruptcy  courts  also,  under 
the  late  bankruptcy  law,  such  a  rule  was  upheld.^    E"everthe- 


1  Reese  River,  etc.  Co.  v.  Smith,  L. 
E.  4  H.  L.  64  (1869);  affirming  L.  B. 
2  Ch.  604;  L.  B.  2  Eq.  264;  reversing 
36  L.  J.  (Ch.)  385.  A  subscriber  is 
liable  on  a  winding  up  although  he 
had  repudiated  the  subsci'iption  long 
before  on  the  ground  of  fraud,  and 
understood  that  his  name  had  been 
dropped.  Se  Lennox  Publishing  Co. , 
«8  L.  T.  Eep.  791  (1890).  If  the  party 
institutes  legal  proceedings  to  cancel 
his  subscription  on  the  ground  of 
fraud,  prior  to  the  commencement  of 
the  winding-up  proceedings,  the  in- 
solvency of  the  company  is  no  bar. 
Oocksedge  v.  Metropolitan,  etc.  Assoc, 
€4  L.  T.  Eep.  826  (1891). 

2  Pawle's  Case,  L.  E.  4  Ch.  App.  497 
<1869);  McNiell's  Case,  L.  R.  10  Eq. 
503  (1870).  But  mere  attendance  at 
the  meeting  where  such  stipulation 
is  made  is  insufficient.  The  sub- 
scriber must  plainly  indicate  an  in- 
tention to  abide  by  the  test  case. 
Ashley's  Case,  L.  E.  9  Eq.  263  (1870). 

^Tennent  v.  City  of  Glasgow  Bank, 
L.  E.  4  App.  Cas,  615  (1879).    See  also 


Burgess's  Case,  L.  E.  15  Ch.  D.  507 
(1880).  But  the  fact  that  the  com- 
pany is  unable  to  meet  its  engage- 
ments at  the  time  of  rescission  is  no 
bar  if  the  subscriber  is  ignorant 
thereof.  Ex  parte  Carling,  56  L.  T. 
Eep.  115  (1887). 

*  Approved  in  Howard  v.  Turner, 
155  Pa.  St.  349  (1893),  hddingthat  after 
the  corporation  has  become  insolvent 
and  a  receiver  appointed,  it  is  too 
late  for  a  party  to  avoid  liis  subscrip- 
tion on  the  ground  of  fraud.  Fraud 
on  the  part  of  the  officers  in  induc- 
ing the  purchase  is  no  defense  to  the 
statutory  liability  after  the  company 
becomes  insolvent  and  passes  into  a 
receiver's  hands.  Bissell  v.  Heath, 
98  Mich.  472  (1894).  After  insolvency 
it  is  too  late  to  rescind.  Olson  v. 
State  Bank,  69  N.  W.  Rep.  904  (Minn., 
1897).  Delay  in  rescinding  for  a  year 
and  a  half,  with  knowledge,  is  fatal 
where  the  corporation  has  become 
insolvent  in  the  meantime.  Hilliard 
V.  AUegheny,  etc.  Co.,  173  Pa.  St.  1 
(1896).    It  is  too  late  after  proceed- 


5  Farrar  v.  Walker,  13  Nat.  Bankr.    Michener  v.  Payson,  13  Nat.  Bankr. 
Keg.  82  (1875);  S.  C,  8  Fed.  Cas.  1076;    Eeg.  49  (1875);  S.  C,  17  Fed.  Cas.  259. 
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less, 


there  are  strong  American  cases  to  the  effect  that  the 


insolvency  of  the  corporation  and  the  appointment  of  a  receiver 
do  not  always  bar  the  right  of  a  subscriber  to  rescind  his  sub- 
scription on  the  ground  of  fraudulent  representations.^    And 


ings  to  wind  up  have  been  com- 
menced, the  court  holding,  however, 
that  in  the  case  at  bar  the  defendant 
might  easily  have  discovered  the 
fraud  prior  to  the  iusolvency.  Eoss, 
etc.  Co.  V.  Southern,  etc.  Co.,  72  Fed. 
Eep.  957  (1896).  After  the  company 
becomes  insolvent,  and  two  and  a 
half  years  have  elapsed  since  the  sub- 
scription, and  during  this  time  the 
means  of  discovering  the  fraud  were 
open  to  the  subscriber,  the  subscriber 
cannot  rescind  for  fraud.  Martin  v. 
South,  etc.  Co.,  26  S.  E.  Rep.  591  (Va., 
1897);  Buggies  v.  Brook,  6  Hun,  164 
(1875);  Saffold  v.  Barnes,  39  Miss.  399 
(1860).  After  the  corporation  becomes 
insolvent  a  subscriber  cannot  repudi- 
ate for  fraud.  DufHeld  v.  Barnum, 
etc.  Works,  64  Mich.  293  (1887).  In 
Chubb  V.  Upton,  95  U.  S.  665,  667 
(1877),  the  coiu:t  says  it  has  often  been 
held  that  the  defense  of  false  and 
fraudulent  representations  will  not 
prevail  against  a  receiver,  especially 
whei'e  there  has  not  been  a  prompt 
discoveiy  of  the  fraud,  followed  by  a 
repudiation;  citing  Upton  v.  Tribil- 
cook,  91  U.  S.  45  (1875);  Webster  v. 
Upton,  91  U.  S.  65  (1875);  Sanger 
V.  Upton,  91  U.  S.  56  (1875);  Ogilvie 
V.  Knox  Ins.  Co.,  33  How.  380  (1859). 
Of.  Litchfield  Bank  v.  Peck,  29  Conn. 
384  (1860).  Fraud  is  no  defense  as 
against  creditors.  Mathis  v.  Pridham, 
1  Tex.  Civ.  App.  58  (1892);  McDowall 
V.  Sheehan,  13  N.  Y.  Supp.  386  (1891). 
Nor  after  insolvency.  Howard  v. 
Glenn,  85  Ga.  338  (1890).  See  also 
§  261,  infra.  An  action  to  rescind 
the  purchase  of  stock  lies  where  the 
money  paid  therefor  was  to  be  ap- 
plied to  a  certain  purpose,  but  was 
not  so  applied;  but  the  receiver  will 
Tiot  be  directed  to  give  up  tlie  money. 
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Moore  v.  Robertson,  25  Abb.  N.  Cas. 
173  (1890). 

1  Newton  Nat.  Bank  v.  Newbegin, 
74  Fed.  Rep.  135  (1896),  aff'g.  Newbe- 
gin V.  Newton  Nat.  Bank,  66  Fed.  Bep. 
701,  where  the  subscriber  subscribed 
in  May,  1890,  and  the  bank  failed  in 
November,  and  the  subscriber  at  once 
■  instituted  proceedings  for  rescission, 
and  in  May,  1891,  filed  a  biU  for  that 
purpose  and  then  withdrew  the  suit 
on  a  proposed  reorganization,  and 
then  in  November,  1891,  started  the 
suit  again,  and  iu  December,  1893,  the 
bank  failed  again.  The  court  held 
that  the  suit  might  succeed,  the  sub- 
scriber not  having  taken  any  part  in 
the  management  and  having  been  a 
non-resident,  and  no  large  corporate 
indebtedness  having  been  incurred 
in  the  meantime.   £6  Fed.  Eep.  563; 

Where  a  subscriber  subscribes  in- 
August,  discovers  the  fraudulent  mis- 
representations in  November,  serves 
notice  on  the  company  iu  January 
that  he  repudiates  the  subscription, 
an  action  in  behalf  of  corporate  cred- 
itors against  him  to  coUect  fails,  the 
company  having  assigned  in  April. 
Savage  v.  Bartlett,  78  Md.  561  (1894); 
Ramsey  v.  Thompson  Mfg.  Co.,  116 
Mo.  313  (1893),  holding  that  even  after 
insolvency  the  subscription  may  be 
repudiated  for  fraud. 

Even  after  corporate  insolvency 
fraud  is  a  defense  to  an  action  on  a 
subscription,  where  there  is  no  proof 
that  any  debts  were  incuiTed  by  the 
corporation  after  such  subscription 
was  made.  Beal  v.  Dillon,  47  Pac. 
Rep.  317  (Kan.,  1896).  Even  after  a 
receiver  is  appointed  of  a  bank,  a  per- 
son who  was  induced  to  buy  stock  of 
the  bank  by  fraudulent  statements 
that  the  stock  was  woi-th  par  can  re- 
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even  after  the  corporation  passes  into  an  assignee's  hands,  a 
stockholder  fraudulently  induced  by  the  president  to  take  stock 
by  misrepresentations  as  to  the  condition  of  the  company  may 
sue  the  company  for  damages  and  join  the  assignee.^ 

§  165.  Essential  allegations  in  legal  proceedings  to  remedy  a 
fraud  inducing  subscription. —  The  essential  allegations,  espe- 
cially in  a  suit  in  equity,  necessarily  vary  according  to  the  pe- 
culiar facts  of  each  case.  Tet  there  are  certain  elements  com- 
mon to  all  the  cases.  It  is  necessary  to  allege  that  a  material 
misrepresentation  of  a  question  of  fact  was  made,  setting  out 
fully  the  fact  misrepresented ;  that  the  person  making  the  mis- 
representation thereby  bound  the  corporation ;  and  that,  upon 
discovery  of  the  fraud,  he  immediately  disaffirmed  the  contract.^ 
That  the  representation  was  false  cannot  be  proved  by  state- 
ments made  by  the  directors  in  stockholders'  meetings.'  The 
burden  of  proving  that  the  representation  was  false,  and  that 
the  subscriber  relied  thereon,  is  upon  the  subscriber.* 

scind  by  suit.    Eobinsonu  Dicker,  36        'jBe  Devala,  etc.  Co.,  L.  E.  22  Ch. 


S.  W.  Rep.  499  (Tex.,  1896). 

1  Dorsey  Mach.  Co.  v.  McCaffrey,  139 
Ind.  545  (1894). 

2  Quoted  and  approved  in  Arm- 
strong V.  Karshner,  47  Ohio  St.  276 
(1890);  Bwlch-y-plwm  L.  M.  Co.  v. 
Baynes,  36  L.  J.  (Ex.)  183  (1867);  De- 
posit, etc.  Co.  V.  Ayscough,  6  EL  &  B. 
761  (1856);  Upton  v.  Englehart,  8  Dili 
496  (1874);  S.  C,  28  Fed.  Cas.  835;  Hal- 
lows V.  Fernie,  L.  E.  3  Ch.  App.  467 
(1868);  Selma,  etc.  E.  E.  v.  Anderson, 
51  Miss.  829  (1876),— the  last  case  hold- 
ing it  necessary  to  aUege  also  that 
the  fact  misrepresented  was  not  a 
charter  matter.  Carey  v.  Cincinnati, 
etc.  E.  R.,  5  Iowa,  357  (1857),  indicates 
that  an  allegation  that  the  certifi- 
cates are  brought  into  court  for  dis- 
posal is  proper.  See  also  Oregon  Cent. 
E.  E.  V.  Scoggui,  8  Oreg.  161  (1869); 
GilfiUan  v.  Mawhinney,  149  Mass.  264 
(1889). 


D.  593  (1883).  Cf.  Philadelphia,  etc. 
R  R  w  Quigley.  21  How.  202  (1858). 
Contra,  Jarrett  v.  Kennedy,  6  C.  B. 
819  (1848). 

4  Jennings  u  Broughton,  22  L.  J. 
(Ch.)  585  (1853).  A  subscription  will 
not  be  decreed  to  be  canceled  unless 
the  proof  of  fraudulent  representa- 
tions is  very  clear,  especially  where 
the  subscription  contained  special 
terms  in  writing.  Wenstrom,  etc.  Ca 
V.  Purnell,  23  Atl.  Eep.  134  (Md.,  1891). 
In  New  York,  proof  of  other  similar 
contemporaneous  frauds  is  admissi- 
ble. Miller  v.  Barber,  66  N.  Y.  558 
(1876).  In  Alabama  it  is  not  admis- 
sible. Montgomery  Southern  E'y  v. 
Matthews,  77  Ala.  357  (1884).  Fraudu- 
lent representations  to  others  made 
about  the  same  time  are  not  admis- 
sible as  evidence.  Roche  v.  Coleman, 
42  S.  W.  Rep.  739  (Ky.,  1897);  John- 
son V.  G-ulick,  46  Neb.  817  (1896). 
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STOCK 


166.  Defenses  to  subscriptions  not 
favored  by  the  ooui-ts. 

167-170.  Release,  withdrawal,  can- 
cellation, or  rescission. 

171.  Compromise. 

173-175.  Non-payment  of  percent- 
age required  by  statute. 

176-181.  Full  capital  stock  not  sub- 
scribed, 

183.  Capital  stock  not  definitely  re- 
solved upon. 

183-186.  Irregular  incorporation. 

187.  Ultra  vires  acts. 

188.  Fraud  and  mismanagement  of 

directors. 


§  189.  Delay  and   abandonment   of 
enterprise. 

190.  Failure    of    corporate    enter- 

prise. 

191.  Secret  agreement  as  to  liabil- 

ity —  Other  subscribers  re- 
leased. 

193.  No  certificates  of  stock  issued. 

193, 194.  Set-off  and  counter-claim. 

195.  Statute  of  limitations. 

196.  Ignorance  or  mistake. 

197.  Miscellaneous    defenses  — 

Change  in  the  contract. 

198.  Waiver  of  defenses. 


§  166.  Defenses  to  stibscriptions  not  favored  hy  tlie  courts. — 
It  is  a  common  saying  and  a  well-recognized  fact  that  tlie  sub- 
scribers to  certain  corporate  enterprises,  especially  railroads, 
rarely  realize  a  profit  from  their  investment,  but,  on  the  con- 
trary, lose  the  whole  amount  of  the  subscription  which  they 
have  made.  These  subscriptions  are  generally  not  called  in 
until  after  corporate  insolvency  has  occurred.  Then  the  re- 
luctance of  the  subscriber  to  pay  a  subscription  from  which 
there  is  no  hope  of  a  return  leads  him  to  search  out  and  build 
up  all  possible  defenses  to  defeat  any  action  for  the  collection 
of  the  amount  due  from  him.  Some  of  these  defenses  are  just, 
and  have  been  sustained ;  but  most  of  them  have  not  been  al- 
lowed. On  the  theory  that,  having  taken  the  chances  of  large 
gains,  the  subscriber  takes  also  the  risk  of  total  loss,  and  that 
the  hardship  of  the  subscriber  is  not  equal  to  the  superior  equi- 
ties and  rights  of  corporate  creditors,  the  courts  have  uniformly 
discountenanced  such  defenses,  and  have  rigidly  enforced  the 
subscriber's  liability. 

§  167.  Melease,  withdrawal,  surrender,  cancellation,  or  re- 
scission.— ■  These  terms  are  frequently  used  as  synonymous, 
although  technically  they  have  different  meanings.  The  term 
release,  especially,  has  led  to  considerable  confusion.    It  has 

314 


CH.  X.]  '  MISCELLANEOUS   DEFENSES.  [§  168. 

been  applied  to  cases  where  the  subscriber  withdraws  his  offer 
to  subscribe,  the  contract  not  yet  having  been  closed ;  '■  second, 
to  cases  where  the  subscriber  retains  his  stock,  but  is  not  re- 
quired to  pay  the  full  par  value  thereof;  third,  to  cases  where 
the  subscription  contract  is  dissolved  by  mutual  agreement. 
The  last  class  of  cases  forms  the  subject  of  this  section.  The 
term  rescission  is  more  properly  applied  to  the  defense  of  fraud- 
ulent representations.^  Probably  the  term  ccmcellation  describes 
most  accurately  the  dissolution  of  a  subscription  contract  by  the 
mutual  consent  of  all  parties  concerned.' 

§  168.  A  subscription  contract,  like  any  other  contract,  may 
be  waived,  canceled,  or  dissolved  by  the  mutual  consent  of  all 
the  parties  interested.  The  interested  parties  are  the  subscriber 
himself,  the  other  stockholders,  and  the  corporate  creditors  ex- 
isting at  the  time  of  the  cancellation.  Frequently  the  directors 
of  the  corporation  attempt  to  usurp  this  right  and  power  of  the 
general  stockholders.  The  well-established  rule,  however,  is  that 
■corporate  directors  have  no  power  to  agree  Avith  a  subscriber 
that  his  subscription  shall  be  canceled,  unless  such  power  is 
given  to  them  by  charter  or  statute  or  the  by-laws  of  the  cor- 
poration.*   The  cancellation  of  a  subscription  differs  little  from 

1  Per  this  class  of  cases  see  §g  56,  liability.  No  such  authority  in  them 
73,  84,  supra.  has  ever  been  recognized."    The  di- 

2  See  oh.  IX.  rectors  have  no  power  to  release  a 

3  For  a  definition  of  the  words  subscriber  nor  to  allow  him  to  make 
^'  surrender  "  and  "  cancellation,"  see  additional  conditions  to  his  subscrip- 
Green's  Brice's  Ultra  Vires  (3d  ed.),  tion.  La  Fayette,  etc.  Corp.  v.  Ryland, 
181, 189;  Me  Dronfield,  etc.  Co.,  L.  R  80  Wis.  39  (1891).  To  the  same  eflfect, 
17  Ch.  B.  76  (1880);  ColviUe's  Case,  48  Eider  v.  Morrison,  54  Md.  429  (18801; 
L.  J.  (Ch.)  633  (1879).  Cancellation  Hughes  v.  Antietam  Mfg.  Co.,  34 
cannot  be  objected  to  on  the  ground  Md.  316  (1870);  Ryder  v.  Alton,  etc. 
that  it  reduces  the  capital  stock.  It  R  E.,  13  IlL  516  (1851) ;  Tuckerman  v. 
no  more  reduces  the  capital  stock  Brown,  33  N.  Y.  397  (1865);  Re  Es- 
than  a  forfeiture  does.  JRe  Dronfield,  parto  Trading  Co.,  L.  R.  13  Ch.  D.  191 
etc.  Co.,  L.  E.  17  Ch.  D.  76  (1880).  (1879);  Be  United  Service  Co.,  L.  R  5 

4  In  the  case  of  Bedford  R  R  v.  Ch.  App.  707  (1870);  Re  London,  etc. 
Bowser,  48  Pa.  St.  39  (1864),  where.  Coal  Co.,  L.  R.  5  Ch.  D.  535  (1877);  Re 
just  before  the  expiration  of  their  Argyle,  etc.  Co.,  54  L.  T.  Rep.  333 
■office,  the  directors  fraudulently  re-  (1885);  Ex  parte  Fletcher,  37  L.  J. 
leased  part  of  the  subscribers,  the  (Ch.)  49  (1867) ;  Addison's  Case,  L.  R 
court  said:  "It  is  an  abuse  of  their  5  Ch.  394  (1870);  Spackman  v.  Evans, 
trust,  wholly  imauthorized,  and  at  L.  R  3  H.  L.  171  (1868).  But  see 
war  with  the  design  of  the  charter,  Thomas's  Case,  L.  R 13  Eq.  437  (1872), 
to  single  out  some  of  the  stock  sub-  where  the  directors  had  power  to 
scribers  and  release  them  from  their  "  enter  into,  alter,  rescind,  or  aban- 
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a  purchase  by  the  corporation  of  shares  of  its  own  stock.  The 
rules  of  law  governing  such  a  transaction  are  laid  dowu  else- 
where.' 


don  contracts;  "  Richmond's  Case,  4 
K.  &  J.  305  (1858),  holding  that  power 
to  forfeit  does  not  give  power  to  can- 
cel; Adams's  Case,  L.  E.  13  Eq.  474 
(1872),  holding  that  power  to  compro- 
mise gives  no  power  to  cancel,  the 
vice-chancellor  saying:  "  It  would  be 
putting  into  the  hands  of  directors 
an  almost  unlimited  power.  ...  It 
might  happen  in  cases  where  it 
would  be  Impossible  to  fix  fraud  on 
them."  A  cancellation  of  shares  is 
void,  and  the  subscriber  is  liable, 
though  ten  years  have  elapsed.  lie 
Argyle,  etc.  Co.,  54  L.  T.  Rep.  233 
(1885).  Of.  Plate  Glass  Univ.  Ins.  Co. 
V.  Sunley,  8  EL  &  BL  47  (1857);  KoU- 
man's,  etc.  Co.  v.  Beresford,  3  Macn. 
&  G.  197  (1850);  Lord  Belhaven's 
Case,  34  L.  J.  (Ch.)  503  (1865);  Ex 
parte  Blake,  34  L.  J.  (Ch.)  378  (1865); 
Fox's  Case,  K  R.  5  Eq.  118  (1868); 
Dixon's  Case,  K  R  5  Ch.  App.  79 
(1869),  rev'd  on  another  point,  L.  R.  5 
H.  L.  606  (1872);  Burt  v.  Farrar,  34 
Barb.  518  (1857);  Gregory  v.  Lamb,  16 
Neb.  305  (1884);  Erskine  v.  Peck,  83 
Mo.  465  (1884).    See  also  §  158. 

The  directors  may  release  a  sub- 
scription payable  in  property,  part  of 
which  has  been  delivered.  Nettles 
V.  Marco,  33  S.  C.  47  (1890).  Before 
organization  a  subscriber  probably 
can  be  released  by  the  promoters  and 
his  subscription  canceled,  but  after 
organization  the  ofiBcers  have  no 
power  to  release  him  ah.d  take  other 
subscriptions  in  his  stead.  Nothing 
but  a  transfer  is  then  available.  The 
officers  cannot  repay  to  him  the 
amount  paid  in  by  him.    He  is  and 


remains  liable.  Cartwright  v.  Dick- 
inson, 88  Tenn.  476  (1890).  A  subscrip- 
tion which  has  been  fraudulently 
obtained  may  be  canceled  by  the  di- 
rectors, and,  after  four  years'  acqui- 
escence by  the  corporation,  corporate 
creditors  cannot  attack  it.  McDer- 
mott  V.  Harrison,  9  N.  Y.  Supp.  184 
(1890).  The  express  power  of  the  di- 
rectors to  do  all  things  "conducive 
to  the  attainment  of  the  objects  "  for 
which  it  was  established  does  not  en- 
able them  to  agree  to  a  cancellation. 
Be  Dronfield,  etc.  Co.,  L.  E.  17  Ch.  D. 
76  (1880).  As  against  corporate  cred- 
itors a  subscription  cannot  be  can- 
celed, although  the  work  in  which 
the  subscription  is  due  can"  no  longer 
be  done.  Wheatcroft's  Case,  39  L.  T. 
324  (1873).  Sometimes  the  directors 
agree  in  advance  to  release  or  cancel 
a  part  or  all  of  the  subscriber's  con- 
tract. Such  agreements  are  void,  not 
only  as  ultra  vires,  but  as  frauds  on 
other  subscribers.  Melvin  v.  Lamar 
Ins.  Co.,  80  111  446  (1875);  Robinson 
V.  Pittsburgh,  etc.  R.  R,  33  Pa.  St. 
334  (1858);  Minor  v.  Mechanics'  Bank, 
1  Pet.  46,  65  (1838);  Jewett  v.  VaUey 
R'y,  34  Ohio  St.  601  (1878);  Wliite 
Mountains  R  R  v.  Eastman,  34  N.  H. 
134(1856).  See  also  Pickering  u  Tem- 
pleton,  2  Mo.  App.  435  (1876);  Downie 
V.  White,  13  Wis.  176  (1860) ;  Blodgett 
V.  Morrill,  SO  Vt.  509  (1848);  David- 
son's Case,  3  De  G.  &  S.  21  (1849); 
Bridger's  Case,  L.  R  9  Eq.  74  (1869); 
Litchfield  Bank  v.  Church,  29  Conn. 
137  (1860).  Where,  however,  the  issue 
itself  is  vUra  vires,  being  fictitious 
paid-up  stock,  the  directors  may  agree 


iSee  §§  351,  309,  310,  etc.,  infra. 
A  plan  whereby  the  corporation  takes 
back  the  stock  and  issues  certificates 
of  indebtedness  for  it  is  invalid  as 


against  creditors.  The  latter  are  en- 
titled to  the  assets  in  preference  to 
the  former.  Heggie  v.  People's  Build- 
ing, etc.  Assoc,  107  N.  C.  581  (1890). 
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Where  a  person  owns  partly  paid-up  stock,  tlie  company  may 
agree  that  the  amount  already  paid  shall  be  applied  on  a  part 
of  the  stock,  thereby  making  that  part  fully  paid-up  stock.  A 
transferee  of  such  paid-up  stock  is  not  liable  thereon,  even  though 
he  took  title  with  full  knowledge  of  the  facts.' 

§  169.  A  subscriber  for  stock  in  a  corporation  cannot  obtain 
a  cancellation  of  his  subscription  except  by  the  unanimous  con- 
sent of  the  other  subscribers.'    Even  a  majority  of  the  stock- 


to  a  cancellation.  Barnett's  Case, 
L.  R  18  Eq.  507  (1874).  Or  an  ultra 
vires  stock  dividend.  Hollingshead 
V.  Woodward,  35  Hun,  410  (1885). 
They  may  cancel  it  for  mistake  in  reg- 
istering the  wrong  person.  Ex  parte 
Keightley,  9  Weekly  Notes,  18,  47 
<1874).  See  Hartley's  Case,  L.  R  10 
Ch.  157  (1875).  The  agreement  of  a 
stockholder  to  surrender  his  stock  in 
liquidation  of  an  unpaid  assessment 
is  without  consideration  and  does 
not  bind  a  purchaser  of  the  certifi- 
cate. HiU  V.  Atoka  Coal  Co.,  21  S. 
W.  Eep.  508  (Mo.,  1893).  The  secre- 
tary cannot  accept  a  surrender  and 
cancellation  of  the  subscription.  Min- 
nehaha, etc.  Assoc.  V.  Legg,  50  Minn. 
333  (1892).  In  England  an  express 
power  given  by  the  articles  of  associ- 
ation of  the  corporation  may  author- 
ize cancellation  by  the  directors. 
ColviUe's  Case,  48  L.  J.  (Ch.)  633  (1879) ; 
SneU's  Case,  L.  R.  5  Ch.  32  (1869); 
Wright's  Case,  L.  R  12  Eq.  331  (1871), 
reversed  in  L.  E.  7  Ch.  App.  55 
(1871);  Teasdale's  Case,  L.  R  9  Ch.  54 
(1873);  Whiteley's  Case,  60  L.  T.  Rep. 
807  (1889).  Healey,  Companies'  Law  & 
Pr.  (3d  Eng.  ed.),  p.  110,  says:  "  There 
is  no  inherent  power  in  directors  to 
accept  a  surrender  of  shares,  nor  is 
the  acceptance  of  a  surrender  a  mat- 
ter lying  between  the  majority  and 
minority.  Every  shareholder  must 
«xpressly.  .  .  or  impliedly  join  in  the 
release;  though  a  company  may  be 
precluded  by  knowledge  and  acqui- 
escence from  disputing  the  validity 
■of  the  surrender."  Citing  many  cases. 


and  discussing  what  constitutes  no- 
tice and  acquiescence. 

iNeelon  v.  Thorold,  22  S.  C.  of  Can- 
ada, 390  (1893),  rev'g  18  App.  R  658, 
and  afE'g  20  O.  R.  86.  Where  calls  to 
the  am.ount  of  fifty  per  cent  have 
been  paid,  the  president  cannot  agree 
with  a  stockholder  that  he  should  be 
released  from  one-half  of  his  sub- 
scription and  take  full-paid  stock  for 
the  remainder.  Fuches  v.  Hamilton, 
etc.  Co.,  10  Ont.  (Can.)  497  (1886).  A 
subscriber  for  $1,000  of  stock  who 
pays  in  $200,  being  twenty  per  cent, 
and  then  transfers  $200  of  full-paid 
stock  to  another,  is  stiU  liable  for  the 
remaining  $800.  It  is  immaterial  that 
the  old  certificates,  showing  that 
twenty  per  cent  had  been  paid,  were 
returned  to  the  corporation,  and  only 
§200  of  stock  re-issued.  This  does  not 
amount  to  a  reduction  of  the  stock 
to  twenty  per  cent.  Putnam  u  Hutch- 
ison, 4  Kan.  App.  273  (1896).  It  is 
legal  for  a  corporation,  by  common 
consent,  to  issue  to  its  stockholders 
full-paid  stock  to  the  amount  of  cash 
actually  paid  in  on  a  larger  subscrip- 
tion,  the  first  subscription  being  can- 
celed; such  arrangement  being  made 
before  debts  are  incurred.  Hill  v. 
SUvey,  81  Ga.  500  (1889). 

2  Kidwelly  Canal  Co.  u  Raby,  2 
Price,  93  (1816);  Lake  Ontario,  etc.  R. 
R  V.  Mason,  16  N.  Y.  451,  463  (1857); 
Hughes  V.  Antietam  Mfg.  Co.,  34  Md. 
316  (1870);  Johnson  v.  Wabash,  etc. 
Co.,  16  Ind.  389  (1861);  United  Soc. 
V.  Eagle  Bank,  7  Conn.  456  (1820); 
Bishop's  Fundu  Eagle  Bank,  7  Conn. 
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holders  cannot  withdraw  and  refuse  to  proceed.'  These  rules 
are  Jus,t,  and  based  upon  a  sound  public  policy.  By  unanimous 
consent  of  the  stockholders  a  subscription  may  be  canceled,  and 
a  subsequent  creditor  of  the  corporation  cannot  complain.^  A 
subscriber  may  withdraw  from  his  subscription  if  the  with- 
drawal is  prior  to  the  incorporation.  ISTotice  of  the  withdrawal 
may  be  verbal,  and  may  be  given  to  the  chief  party  in  the  enter- 
prise, who  afterwards  is  made  president.' 


476  (1829);  Selma,  etc.  E.  E.  v.  Tipton, 
5  Ala.  (N.  S.)  787  (1843).  A  subscrip- 
tion for  capital  stock  of  a  corpora- 
tion cannot  be  canceled  without  the 
consent  of  all  the  stockholders,  ex- 
cept for  fraud  or  mistake.  Pacific 
Fruit  Co.  V.  Coon,  107  CaL  447  (1895). 
"Where  a  person  subscribes  for  stock, 
and  then  an  oral  arrangement  is 
niade  with  the  other  stockholders, 
by  which  the  former  is  to  be  released 
and  the  latter  are  to  carry  on  the 
business,  and  the  latter  then  sell  their 
stock  after  assigning  to  one  of  their 
number  certain  corporate  assets, 
including  the  subscription  above 
named,  such  subscription  cannot  be 
enforced.  Cusick  v.  Bartlett,  39  AtL 
Eep.  497  (Me.,  1898).  Where  there  are 
only  five  stockholders  and  no  credit- 
ors, and  no  business  has  been  done, 
the  five  may  release  each  other  from 
their  subscriptions,  and  one  of  them 
who  subsequently  obtains  control  of 
the  association  cannot  caiise  the  cor- 
poration to  enforce  such  subscrip- 
tions. Non-Electric,  etc.  Co.  v.  Pea- 
body,  31  N.  Y.  App.  Div.  347  (1897). 
The  plea  in  defense  need  not  allege 
that  the  other  stockholders  assented 
to  the  cancellation.  Gelpcke  v.  Blake, 
19  Iowa,  263  (1865).  "Where,  however, 
by  the  articles  of  association,  acts  of 
the  directors  ratified  at  stockholders' 
meetings  were  to  be  valid,  a  cancel- 
lation so  ratified  is  legal,  and  the 
tmanimous  consent  is  not  necessary. 
Marshall  v.  Glamorgan,  etc.  Coal  Co., 
L.  E.  7  Eq.  139  (1868).  A  corporation 
ig  bound  by  the   agreement   of  its 
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agent  that  a  person  taking  stock  in 
the  corporation  and  giving  his  note 
in  payment  may  retiu-n  the  stock  at 
any  time  and  be  released  from  pay- 
ment. Bank  of  Lyons  v.  Demmon, 
HiU  &  D.  Supp.  (N.  Y.)  398  (1844). 
Where  property  is  sold  to  a  corpora- 
tion for  stock,  and  other  stockhold- 
ers are  dissatisfied,  the  bargain  may 
be  rescinded.  The  stockholder  will 
then  no  longer  be  liable.  Morgan  v. 
Lewis,  46  Ohio  St.  1  (1888).  Cancella- 
tion is  a  question  of  fact.  If  there  is 
no  record  of  it,  and  the  stockholder 
continues  to  act,  he  is  boimd.  Topeka 
Mfg.  Co.  V.  Hale,  39  Kan.  33  (1^88). 
An  offer  or  agreement  to  subscribe  is 
revoked  by  death,  where  it  has  not 
yet  been  accepted  by  the  corporation, 
WaUace  v.  Townsend,  43  Ohio  St  537 
(1885);  Sedalia,  etc.  E'yu  Wilkerson, 
83  ko.  335  (1884).  The  company  may 
be  compelled  to  issue  a  certificate 
to  one  who  acquires  his  interest  by 
the  death  of  the  original  subscriber. 
State  V.  Crescent  City,  etc.  Co.,  24  La. 
Ann.  318  (1873).  Although  the  di- 
rectors cannot,  yet  the  stockholders, 
by  unanimous  consent,  may  allow 
subscriptions  to  be  reduced  one-half 
by  cancellation  of  one-half,  credit- 
ors' rights  not  intervening.  Glenn 
V.  Hatchett,  91  Ala.  316  (1890). 
iBusey  t;.  Hooper,  35  Md.  15  (1871). 

2  Shoemaker  v.  Washburn,  etc.  Co., 
73  N.  W.  Eep.  333  (Wis.,  1897). 

3  Hudson  Eeal  Estate  Co.  v.  Tower, 
161  Mass.  10  (1894).  A  subscription 
prior  to  organization  may  be  with- 
drawn at  any  time  prior  to  organiza- 
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The  consent  of  all  the  other  stockholders,  however,  need  not 
be  express.  If  the  means  of  notice  are  suflEicient,  so  as  to  raise 
a  clear  presumption  of  knowledge  and  acquiescence,  and  the 
arrangement  is  left  unimpeached  by  any  one  for  many  years, 
no  objection  can  be  made.  The  stocldiolders  are  bound  by  the 
cancellation.^  But  where  a  subscription  has  been  canceled,  and 
calls  already  paid  are  refunded  without  the  consent  of  the  other 
stockholders,  any  stockholder  may,  by  a  bill  in  equity,  have  the 
money  refunded  to  the  corporation,  and  the  subscriber  made 
liable  upon  his  canceled  subscription.^  Moreover,  the  directors 
are  personally  liable  to  the  corporation  for  loss  occasioned  by 


tion  and  acceptance.  Bryant's,  etc. 
Co.  V.  Pelt,  87  Me.  334  (1895).  The 
agreement  of  a  creditor  of  a  corpo- 
ration to  take  stock  in  a  proposed  re- 
organized company  may  be  revoked 
by  the  creditor  at  any  time  before 
actual  perf ormanca  Providence,  etc. 
Co.  V.  Kent,  etc.  Co.,  85  Atl.  Rep.  152 
(E.  I.,  1896).  A  person  may  withdraw 
from  a  voluntary  subscription  at  any 
time  before  the  full  amount  is  sub- 
scribed or  liabilities  incurred  or 
the  organization  perfected.  Lewis  v. 
Hillsboro,  etc.  Co.,  33  S.  W.  Eep.  338 
(Tex.,  1893).  A  subscriber  to  stock 
may  withdraw  his  subscription  be- 
fore the  organization  tliereof,  before 
the  expenditure  of  any  money,  and 
with  the  consent  of  the  payee.  Patty 
V.  Hillsboro,  etc.  Co.,  4  Tex.  Civ.  App. 
324  (1893).  An  underwriter  cannot 
withdraw  where  the  party  to  whom 
he  gave  the  power  to  underwrite  for 
him  had  an  interest  in  the  contract 
being  carried  out.  Re  Hannan's,  etc. 
Co.,  74  L.  T.  Eep.  550  (1896).  A  sub- 
scriber may  withdraw  at  any  time 
prior  to  the  filing  of  the  articles  of 
incorporation.  Aubui'n,  etc.  Works 
V.  Shultz,  143  Pa.  St.  356  (1891 ) ;  Hudson 
Tleal  Estate  Co.  v.  Tower,  156  Mass.  83 
(1893);  Garrett  u  Dillsburg,  etc.E.R., 
78  Pa.  St.  465  (1875).  Prior  to  incor- 
poration a  subscriber  may  withdraw, 
especially  if  Ms  subscription  was  in- 
formal and  was  merely  to  see  what 


coidd  be  done.  Plank's  Tavern  Co. 
V.  Burkhard,  87  Mich.  183  (1891).  In 
Pennsylvania  a  subscriber  for  stock 
may  withdraw  at  any  time  before 
the  charter  is  applied  for.  Muncy, 
etc.  Co.  V.  De  La  Green,  13  AtL  Eep. 
747  (Pa.,  1888);  Cook  v.  Chittenden, 
35  Fed.  Eep.  544  (1885),  aUowing  a 
withdrawal  where  no  others  have 
subscribed  in  reliance  thereon,  nor 
creditors'  debts  incurved;  Gulf,  etc. 
E'y  V.  Neely,  64  Tex.  344  (1885), 
holding  that  there  can  be  no  with- 
drawal after  an  acceptance  by  the 
corporation.  Cf.  Tilsonburg,  etc.  Co. 
«.  Goodrich,  8  Ontario  (Q.  B.  D.),  565 
(1885);  Eose  v.  San  Antonio,  etc.  E  R., 
31  Tex.  49  (1868);  Lake  Ontario,  etc. 
E.  R.  V.  Mason,  16  N.  Y.  461, 468  (1857). 
See  also  Gaff  v.  Flesher,  83  Ohio  St. 
107  (1877). 

1  Evans  u  Smallcombe,  L.  E.  3  H. 
L.  349  (1868).  So  also  where  the  cor- 
poration retains  the  benefits  of  a  can- 
cellation, no  objection  can  be  made. 
Miller  u  Second,  etc.  Assoc,  50  Pa. 
St.  33  (1865).  Proof  of  cancellation 
need  not  necessarily  be  by  the  corpo- 
rate records;  it  may  be  proved  by 
evidence  that  the  subscriber  "was 
not  regarded  by  himself  or  by  the 
company  as  a  stockholder."  Stuart 
V.  Valley  R.  E.,  33  Gratt.  (Va.)  146 
(1879). 

SMelvin  u  Lamar  Ins.  Co.,  80  HL 
446  (1875). 
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their  improper  cancellation  of  subscriptions.^  When,  however, 
a  subscriber  fails  to  pay  his  subscription  or  exercise  his  rights, 
it  has  been  held  that  the  corporation  may  take  his  subscription 
as  abandoned  and  aUow  others  to  fill.it.^  An  alteration,  how- 
ever, of  the  subscription  list  by  substitution  of  different  stock- 
holders may  release  dissenting  stockholders.'  "Where  a  subscrip- 
tion is  not  paid,  and  the  stock  is  transferred  to  the  corporation 
as  "treasury  stock  "  and  then  sold  below  par,  the  purchaser  is 
liable  for  the  unpaid  par  value.*  "Where  a  subscription  for 
stock  is  paid,  the  stockholder  is  entitled  to  his  stock  and  past 
dividends,  although  for  thirty  years  he  has  slept  on  his  rights.' 
§  170.  A  cancellation  of  a  subscription,  to  the  detriment  of 
corporate  creditors,  may  be  impeached  by  the  latter  and  set 
aside.'    Especially  is  this  the  rule  when  the  cancellation  is 


1  Hodgkinson  v.  National,  etc.  Ins. 
Co.,  36  Beav.  473  (1859);  Bank  of  St. 
Mary's  v.  St.  John,  25  Ala.  566  (1854). 
The  subscriber,  also,  may  set  up  this 
defense.  Southern  Hotel  Co.  v.  New- 
man, 30  Mo.  118  (1860). 

2  Perkins  v.  Union,  etc.  Co.,  94  Mass. 
378  (1866).  Cancellation  may  be  by 
the  substitution  of  another  person 
for  the  subscriber  at  the  latter's  re- 
quest. This  occurs  where  regular 
transfer  is  not  yet  possible.  The  sig- 
nature of  the  first  subscriber  must 
be  erased  and  that  of  his  substitute 
inserted.  Otherwise  the  substitution 
fails.  Eyder  v.  Alton,  etc.  E.  R.,  13 
HL  516  (1851).    And  see  §  62,  supra. 

3  See  §§53,  63,  supra. 

*  Ailing  V.  Wenzel,  133  HI  264  (1890). 

5  Where,  in  1845,  an  Indian  chief 
disclosed  an  iron  mine  under  prom- 
ise of  being  compensated,  and  the 
officers  of  the  unincorporated  com- 
pany gave  him  a  paper  recogniz- 
ing his  right  to  twelve  thirty-one 
one-himdredths  interest,  and  after 
incorporation  in  1848  eighteen  full- 
paid  shares  of  stock  were  set  aside 
for  the  Indians,  and  twelve  of  such 
shares  con-espond  to  the  twelve 
thirty-one  one-hundredths  interest, 
the  descendants  of  the  chief  are  en- 
titled to  the  stock  although  neither 


he  nor  they  made  any  claim  thereto 
until  1877.  Back  profits  may  also  be 
recovered.  The  statute  of  limita- 
tions is  no  bar.  A  new  corporation 
assuming  the  property  and  liabilities 
of  the  old  one  is  liable.  Kobogum  v. 
Jackson  Iron  Co.,  76  Mich.  498  (1889). 
To  same  effect,  Bedford  County  v. 
Nashville,  etc.  E.  E.,  14  Lea  (Tenn.), 
525  (1884). 

6  One  who  is  a  corporate  creditor 
before  the  cancellation  is  made  may 
object  to  it.  Vick  v.  La  Eochelle,  57 
Miss.  602  (1880);  MUler's  Appeal,  1 
Pa.  Sup.  Ct.  120  (1881),  in  which  stock 
in  an  insurance  company  was  sub- 
scribed for  in  order  to  enable  the 
company  to  undergo  an  examination 
by  the  commissioner,  a  dividend 
being  paid  on  it  during  their  hold- 
ing, and  the  notes  given  in  pay- 
ment being  published  as  assets.  It 
was  held  that  although,  after  the 
emergency  had  passed,  the  stock  was 
taken  back  by  the  company  and  the 
notes  canceled,  the  subscribers  were 
liable  to  its  creditors,  the  transaction 
being  looked  upon  as  a  fraud  upon 
them.  Cancellation  by  withdrawal 
is  not  legal  as  against  corporate  cred- 
itors existing  at  the  time  of  the  with- 
drawal, even  though  all  the  stock- 
holders assent  thereto.  Farnsworth  v. 
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made  after  the  corporation  has  bacome  insolvent.^  In  the  United 
States  courts  it  is  established  that  the  governing  officers  of  a 
corporation  cannot,  by  agreement  or  other  transaction  with  the 
stockholder,  release  the  latter  from  his  obligation  to  pay,  to 
the  prejudice  of  its  creditors,  except  by  fair  and  honest  deal- 
ing, and  for  a  valuable  consideration.^ 


Eobbins,  36  Minn.  369  (1887).  Where 
a  corporation  takes  land  in  payment 
for  stock,  then  rescinds,  and  twelve 
months  afterwards  becomes  insolv- 
ent, and  no  complaint  is  made  for 
sixteen  months  after  the  rescission, 
their  action  is  binding.  Sanderson 
V.  Mtna,  etc.  Co.,  34  Ohio  St.  443 
<18V9).  So,  also,  if  the  debt  was  in- 
curred after  the  cancellation.  John- 
son V.  Lullman,  15  Mo.  App.  55  (1884) ; 
Erskine  v.  Peck,  13  Mo.  App.  280 
(1883);  Winston  v.  Dorset  Pipe,  etc. 
Co.,  139  IlL  64  (1889).  The  plea  in  de- 
fense, it  has  been  held,  need  not  al- 
lege that  there  were  no  corporate 
creditors  at  the  time  of  the  cancella- 
tion. Grelpcke  v.  Blake,  19  Iowa,  263 
(1865).  In  England  a  different  rule 
prevails.  "  If  the  company  could  not 
question  it,  neither  can  a  creditor; 
for  he  can  obtain  nothing  but  what 
the  company  can  get  from  the  share- 
holders." Re  Dronfield,  etc.  Co.,  L. 
E.  17  Ch.  D.  76  (1880).  A  bona  fide 
cancellation  of  a  subscription  is  valid, 
and  corporate  creditors  cannot  have 
it  set  aside.  Wangerien  v.  Aspell,  47 
Ohio  St.  250  (1890).  Where  the  di- 
rectors rescind  a  subscription  at  the 
request  of  the  subscriber,  he  cannot 
be  made  liable  five  years  later.  White- 
ley's  Case,  60  L.  T.  Eep.  807  (1889). 
Subscribers  whose  stock  is  taken 
back  by  the  corporation  are  not  liable 
thereon  either  at  common  law  or 
by  statute  relative  to  transfers.  Ai- 
ling V.  Wenzel,  133  111.  264  (1890).  A 
fraudulent  release  by  a  corporation 
•of  an  unpaid  subscription  to  an  in- 
■crease  ia  the  capital  stock  of  a  cor- 
poration is  void  even  against  a  debt 
arising  before  the  increase.    Carter 


V.  Union  Printing  Co.,  54  Ark.  576 
(1891).  This  case  holds  also  that  a 
corporate  creditor  may  object  to  the 
corporation  releasing  a  stockholder 
from  his  stock  and  repaying  to  him 
the  subscription  which  he  has  paid 
in.  Tlie  transaction  may  be  set  aside. 
It  is  legal  for  the  corporation  to 
make  an  agreement  with  stockhold- 
ers whereby  the  latter  surrender  their 
stock  upon  which  they  have  paid 
twenty  per  cent,  and  receive  full-paid 
stock  to  the  amount  of  twenty  per 
cent  of  the  stock  surrendered.  A  re- 
ceivei'  cannot  attack  this  agreement 
even  in  behalf  of  creditors.  Eepub- 
lic  L.  Ins.  Co.  V.  Swigert,  135  111.  150 
(1890).  The  "trust  fund  "theory  is 
denied  in  Hospes  v.  Northwestern 
Mfg.  Co.,  48  Minn.  174  (1892).  As 
against  a  corporate  creditor,  a  sub- 
scriber for  stock  before  incorpora- 
tion cannot  withdraw  after  incorpo- 
ration, even  with  the  consent  of 
other  stockholders.  Balfour  v.  Baker 
City  Gas  Co.,  27  Oreg.  300  (1895).  In 
Harmon  v.  Hunt,  116  N.  C.  678  (1895), 
corporate  creditors  held  subscribers 
liable,  although  the  latter  had  been 
allowed  to  withdraw  soon  after  the 
organization. 

1  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo. 
286  (1881);  Gill  v.  Balis,  73  Mo.  424 
(1880),  holding,  also,  that  it  is  imma- 
terial that  enough  subscriptions  re- 
main to  pay  tlie  corporate  debts. 
•  2 "  xiie  governing  officers  of  a  corpo- 
ration cannot,  by  agreement  or  other 
transaction  witli  the  stockholder,  re- 
lease the  latter  from  his  obligation 
to  pay,  to  the  prejudice  of  its  cred 
itors,  except  by  fair  and  honest  deal- 
ing and  for  a  valuable  consideration." 
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§  lYl.  Compromise. —  A  compromise  differs  from  a  cancel- 
lation in  that  the  subscriber  pays  to  the  corporation  a  part  of 
the  subscription  price  in  order  to  be  released  from  the  balance. 
The  stock  is  delivered  back  to  the  corporation.  The  corporate 
authorities  —  generally  the  directors  —  have  power  to  com- 
promise any  corporate  debt ;  and  if,  in  the  collection  of  sub- 
scriptions, there  is  reasonable  doubt  as  to  the  liability  of  the 
subscriber,'  or  if  the  subscriber  is  insolvent,  the  corporation 
may  compromise  the  liability  and  release  a  part  for  the  pur- 
pose of  securing  the  residue.  All  that  is  required  is  good  faith.* 
It  has  been  held  that  a  receiver  cannot  compromise  a  subscrip- 
tion ;  nor  can  a  court  of  equity  give  him  power  so  to  do,  unless 
all  the  stockholders  are  parties  to  the  equitable  suit  in  connec- 
tion with  which  the  receiver  is  appointed.'  A  compromise 
where  there  is  no  controversy  is  a  misnomer.  '  The  case  is  then 
one  of  release  and  of  the  power  of  the  directors  or  stockhold- 
ers to  make  it.* 


Potts  V.  WaUace,  146  U.  S.  689  (1892); 
Burke  v.  Smith,  16  Wall  390  (1872); 
New  Albany  v.  Burke,  11  WalL  96 
(1870).  So,  also,  in  Illinois.  See  Zir- 
kel  V.  Joliet  Opera  House  Co.,  79  111. 
334  (1875).  An  arrangement  by  which 
a  subscriber  for  stock  paid  the  money 
into  the  treasury,  and  this  money  is 
then  paid  out  for  property,  and  the 
parties  receiving  the  money  then  re- 
turn it  to  the  subscriber,  is  not  valid. 
The  subscriber  is  liable  to  pay  over 
again.  Scales  v.  Irwin,  34  Q.  B.  Eep, 
(Can.)  545  (1874).  A  corporation  can- 
not give  a  mortgage  to  a  subscriber 
as  security  for  the  amount  paid  in 
by  the  latter  on  his  subscription  for 
stock.  Boney  v.  Williams,  38  Atl. 
Eep.  189  (N.  J.,  1897).  In  the  case  of 
Brown  V.  St.  Paul,  etc.  Works,  62 
Minn.  90  (1895),  an  agreement  of  a 
corporation  with  a  subscriber  for 
stock  to  take  back  the  stock  at  a  cer- 
tain time  and  refund  the  money  if 
the  subscriber  so  wished  was  upheld. 
1  Bath's  Case,  L.  E.  8  Ch.  D.  334 
(1878);  Belhaven's  Case,  3  De  G.,  J.  & 
S.  41  (1865).  An  unaccepted  oifer  of 
compromise  is  no  defense,  and  com- 
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promises  with  other  stockholders  are 
no  defense.  Howard  v.  Glenn,  85  Ga. 
288  (1890). 

2  Philadelphia,  etc.  B.  E.  v.  Hick- 
man, 28  Pa.  St.  318  (1857).  Power 
may  be  given  by  statute.  Pearson's 
Case,  L.  E.  7  Ch.  309  (1872),  holdiag; 
that,  under  the  English  statute,  the- 
court  may  allow,  but  cannot  compel^ 
a  receiver  to  compromise.  Where  a 
stockholder  denies  his  liability,  and 
the  directors  compromise  with  him 
by  reducing  the  amount  of  his  sub- 
scription, the  compromise  is  binding 
on  all  parties.  Whitaker  v.  Grum- 
mond,  68  Mich.  249  (1888).  The  com- 
pany may  compromise,  but  cannot 
do  so  by  canceling  a  part  only  of  th& 
subscription.  Livingstone  v.  Tem- 
perance, etc.  Soc,  17  App.  Eep.  (Can.)- 
379  (1390). 

3  Chandler  v.  Brown,  77  la  33S 
(1875).  The  fact  that  the  court  au- 
thorized the  receiver  to  compromisa 
with  some  of  the  stockholders  is  no 
defense  to  others.  Hambleton  v. 
Glenn,  73  Md.  331  (1890). 

*  Phosphate,  etc.  Co.  v.  Green,  L.  E- 
7  C.  P.  43  (1871);  Spackman  v.  Evans, 
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§  1Y2.  Nonpayment  of  a  percentage  required  hj  statute. — ■ 
The  charter  or  statute  governing  a  corporation  often  prescribes 
that  each  subscriber  to  the  capital  stock  shall,  at  the  time  of 
subscribing,  pay  to  the  corporation  a  fixed  sum  or  a  specified 
proportion  of  the  subscription.  These  statutes  vary  somewhat 
in  their  provisions,  some  declaring  the  subscription  to  be  void 
unless  the  percentage  is  paid,  others  merely  prescribing  that  it 
shaU  be  paid. 

In  the  actual  taking  of  the  subscriptions  it  frequently  hap- 
pens that  the  subscriber  has  not  the  ready  money  requisite,  and 
is  allowed  to  subscribe  without  paying  the  same.  When  an 
attempt  is  made  to  collect  such  a  subscription,  the  subscriber, 
if  the  enterprise  has  resulted  disastrously,  sets  up  the  defense 
that  he  did  not  pay  the  statutory  percentage,  and  that  the  sub- 
scription is  void  and  not  enforceable.  A  long  list  of  eases,  dat- 
ing from  the  early  litigation  over  railroads,  has  turned  upon 
this  defense.  In  some  of  the  states  the  defense  has  been  held 
insufficient;  in  others  a  contrary  rule  prevails;  and  in  stUl 
others,  first  one  rule  and  then  the  other  has  been  adopted. 

§  173.  The  decided  weight  of  authority  and  the  most  care- 
fully considered  cases  hold  that  a  subscriber  for  stock  cannot 
escape  the  responsibilities  of  a  stockholder  by  showing  that  he 
never  p^id  the  percentage  or  fixed  amount  required  by  the 
charter  or  statute  to  be  paid  at  the  time  of  subscribing.^    He 

L.  R  3  H.  L.  171, 188,  231  (1868).  In  unless  it  is  strictly  required  by  some 
Dixon  V.  Evans,  L.  R.  5  H.  L.  606  inflexible  rule  of  law; "  Haywood, 
(1873),  the  subscription  was  made  etc.  Co.  v.  Bryan,  6  Jones,  L.  (N.  C.) 
upon  a  condition,  which  reraaining  83  (1858),  the  court  saying:  "It  would 
unfulfilled,  a  compromise  was  made  be  a  strange  rule  which  would  aUow 
permitting  the  withdrawal  of  the  sub-  him  to  take  advantage  of  the  other 
scriber.  iJeZd,  after  two  appeals,  that  stooJdiolders'  forbearance  and  his 
directors  had  power  to  enter  into  own  neglect;"  Pittsburgh,  etc.  R.  E. 
such  a  compromise,  and  the  sub-  v.  Applegate,  21  W.  Va.  173  (1883), 
scriber  was  not  held  in  the  wind-  declaring  that  the  statute  is  "  to  en- 
ing  up.  sure  good  faith,  and  to  avoid  shams 
1  Quoted  and  approved  in  Union  ia  enterprises  that  so  vitally  affect 
Water  Co.  v.  Kean,  52  N.  J.  Eq.  Ill  the  public,"  but  not  to  change  the 
(1893);  Webb  v.  Baltimore,  etc.  R.  R,  liability  of  stookliolders  to  corpora- 
77  Md.  93  (1893);  Illinois  River  R.  R.  tions;  Minnesota,  etc.  R'y  u  Bassett, 
V.  Zimmer,  20  lU.  654  (1858),  holding  20  Minn.  535  (1874),  wliere  the  court 
that  the  commissioners  may  waive  said  of  the  statute:  "While  it  con- 
payment.  The  court  said:  "  This  in-  fers  upon  plaintiff  the  right  to  insist 
dulgence  is  a  most  ungracious  de-  upon  the  payment,  it  does  not  make 
fense,  which  should  not  be  allowed  the  successful  exercise  of  this  right 
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■will  not  thus  be  permitted  to  take  advantage  of  his  own  wrong 
and  default  to  the  prejudice  of  others.  In  some  instances  the 
percentage  was  paid  in  notes '  or  checks  ^  instead  of  cash ;  in 
others,  payment  in  cash  was  made  at  some  period  subsequent 


indispensable  to  the  validity  of  the 
subscription;"  Water  Valley  Mfg. 
Co.  V.  Seaman,  53  Miss.  655  (1876), 
where  the  requirement  was  provided 
for  in  the  subscription  itself;  Bar- 
riugton  v.  Mississippi  Cent.  E.  R.,  33 
Miss.  370  (1856),  where  payment  was 
made  before  the  subscription.  See 
also  Vicksburg,  etc.  R.  E.  v.  MoKean, 
12  La.  Ann.  638  (1837);  Bibb  v.  Hall, 
101  Ala.  79  (1893);  Albright  v.  Texas, 
■etc.  R  R,  43  Pac.  Rep.  73  (NewMex., 
1895);  Wright  v.  Shelby  R.  R,  16  B. 
Mon.  (Ky.)  4  (1855);  Smith  v.  TaUas- 
see  PIa,nk-road  Co.,  30  Ala.  650  (1857) ; 
MitoheU  v.  Rome  R.  E.,  17  Ga.  574 
(1855);  Henry  v.  VermiUion,  etc.  E. 
R,  17  Ohio,  187  (1848);  Chamberlain 
V.  Painesville,  etc.  R.  E.,  15  Ohio  St. 
325  (1864);  Napier  v.  Poe,  13  Ga.  170 
(1853);  Fiser  v.  Mississippi,  etc.  R.  R, 
32  Miss.  359  (1856);  Ryder  v.  Alton, 
etc.  R  R,  13  HL  516  (1851),  where  the 
subscriber  was  one  of  the  commis- 
sioners; Klein  v.  Alton,  etc.  R  R.,  13 
IlL  514  (1851),  where  payment  was 
made  before  the  subscription  books 
were  closed;  Stuart  v.  Valley  R.  R, 
32  Gratt.  (Va.)  146  (1879);  Southern 
L.  Ins.  Co.  V.  Lanier,  5  Fla.  110  (1853); 
Sebna,  etc.  R  E.  v.  Eountree,  7  Ala. 
(N.  S.)  670  (1845);  Spartanburg,  etc. 
U.R.V.  EzeU,  14  S.  C.  281  (1880),  where 
a  few  subscribers  paid  in  more  than 
their  percentage,  and  enough  to  make 
up  for  those  not  paying;  Oler  v.  Balti- 
more, etc.  R  E.,  41  Md.  583  (1874), 
where  the  percentage  was  "payable," 
the  court  saying  that  this  merely 
made  it  "due  and  coUectiMe,"  like  a 
calL  To  the  same  effect,  Ashtabula, 
etc.  R  R  u  Smith,  15  Ohio  St.  838 


(1864).  Payment  by  the  subscriber's 
agent  is  sufficient.  Litchfield  Bank 
V.  Church,  39  Conn.  137  (1860).  The 
following  cases  hold  tliat  non-pay- 
ment of  the  required  percentage  is  a 
good  defense:  Charlotte,  etc.  R  E.  v. 
Blakely,  3  Strobh.  L.  (S.  C.)  245  (1848); 
State  Ins.  Co.  v.  Redmond,  1  McCrary, 
308  (1880).  The  requirement  herein 
was  by  by-law.  People  v.  Chambers, 
43  Cal.  201  (1871),  holding  a  check  to 
be  insufficient;  Farmers',  etc.  Bank 
u  Nelson,  13  Md.  35  (1857);  Taggartu 
Western  Md.  R.  R,  34  Md.  563,  588 
(1866);  Wood  v.  Coosa,  etc.  R  R,  33 
Ga.  273  (1861),  the  statute  prescrib- 
ing that  the  subscription  should  be 
"void."  A  provision  that  only  ten 
per  cent  of  the  stock  shall  be  paid  up 
until  certain  contingencies  arise  is 
strictly  construed  by  the  coiurts. 
Burlington  v.  Burlington  Water  Co., 
86  Iowa,  366  (1893).  Although  the 
statute  requires  that  a  certain  per- 
centage of  subscriptions  shall  be  paid 
upon  incorporation,  yet  one  sub- 
scriber may  pay  the  proportion  of 
others.  Beattys  v.  Solon,  64  Hun,  120 
(1893).  It  is  no  defense  that  the  cor- 
poration commenced  business  before 
twenty-five  per  cent  of  its  capital 
stock  had  been  paid  in,  as  required  by 
the  charter.  Naugatuck  Water  Co. 
V.  Nichols,  58  Conn.  403  (1890). 

1  Vermont  Cent.  R  R  v.  Clayes,  21 
Vt.  30  (1848).  A  bond  so  given  is  col- 
lectible, as  it  would  be  if  given  to 
carry  out  a  parol  contract  for  the  sale 
of  land  void  by  the  statute  of  frauds. 
McEae  v.  RusseU,  12  Ii-ed.  (N.  C.)  234 
(1851),  the  court  saying  tliat  the  stat- 
ute was  meant  "  to  protect  real  stock- 


2  People  V.  Stockton,  etc.  R  R,  45  Cal.  306  (1873).  there  being  funds  in  the 

bank  to  meet  it. 
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to  the  act  of  subscribing;^  in  still  others,  no  payment  at  all 
was  made  on  the  subscription,  and  suit  was  brought  for  the 
whole  amount.^  Where  the  directors  commence  business  be- 
fore ten  per  cent  of  the  capital  is  paid  in  as  required  by  stat- 
ute, the  directors  are  personally  liable  as  agents  transacting 
business  without  authority  from  the  principal.'  In  England  a 
failure  to  pay  such  a  percentage  is  held  not  to  aflfect  the  liabil- 
ity of  the  subscriber,  but  to  restrict  his  right  of  transferring 
his  stock.* 

§  1Y4.  In  Kew  York  there  has  been  doubt  and  a  strong  tend- 
ency to  change  the  rule  laid  down  at  an  early  day  by  the  court. 
The  case  of  Jenkins  v.  The  Union  Turnpike  Company,  in  1804,* 
decided  that  a  failure  by  the  subscriber  to  pay  a  required  per- 
centage at  the  time  of  subscribing  was  a  good  defense  to  an  ac- 
tion on  the  subscription.  This  decision  has  been  distinguished, 
questioned,  and  doubted  by  the  courts.^    The  law,  however,  in 


holders  from  .  .  .  men  of  straw.  It 
was,  moreover,  meant  to  protect  men 
from  the  consequences  of  xaaking 
such  subscriptions,  under  the  in- 
fluence of  momentary  excitements, 
which  they  could  not  fulfill"  The 
statute  made  the  subscription  void. 
In  the  case  of  Home  Stock  Ins.  Co.  v. 
Sherwood,  73  Mo.  461  (1880).  payment 
by  note  and  mortgage  was  sustained. 
Hayne  v.  Beauchamp,  13  Miss.  515 
(1846),  holds  that  the  payment  by 
note  amounted  to  an  informal  sub- 
scription, the  statutory  subscription 
being  void.  Pine  River  Bank  vi  Hods- 
don,  46  N.  H.  114  (1865).  In  Alabama 
it  is  held  that  a  subscriber  may  set 
up  that  the  company  was  not  legally 
organized,  in  that  twenty  per  cent, 
which  the  statute  required  to  be  paid 
before  incorporation,  had  been  paid 
in  checks  which  were  not  to  be  pre- 
sented for  payment  and  had  not  been 
presented.  Haas  v.  Hall,  30  S.  Rep. 
78  (Ala.,  1896). 

1  Payment  of  a  judgment,  in  an  ac- 
tion for  one  call,  estops  the  subscriber 
from  setting  up  this  defense.  Hall  v. 
Selma,  etc.  R  R,  6  Ala.  (N.  S.)  741 
(1844). 


2  In  Piscataqna  Ferry  Co.  v.  Jones, 
39  N.  H.  491  (1859),  the  requirement 
was  by  by-law,  not  by  charter.  The 
subscription  was  to  be  void  for  non- 
payment. The  court  thought  other- 
wise. The  effect  of  non-payment  is 
that  "  it  is  due  and  liable  to  be  called 
for  at  any  time — payable  on  demand, 
whenever  needed  by  the  corpora- 
tion.'' Greenville,  etc.  R.  R.  v.  Wood- 
sides,  5  Rich.  L.  (S.  C.)  145  (1851),  where 
the  subscriber  also  voted  the  stock. 

3  Farmers's,  etc.  Co.  v.  Floyd,  47  Ohio 
St.  535  (1890). 

*East  Gloucestershire  R'y  v.  Bar- 
tholomew, L.  R  3  Exoh.  15  (1867); 
Pui-dey's  Case,  16  W.  R  660  (1868); 
McEuen  v.  West  London,  etc.  Co.,  L. 
R  6  Ch.  App.  655  (1871)  — the  statute 
stating  that  the  stock  should  not 
"issue"  or  "vest"  until  one-fifth 
should  be  paid.  See  also  Morton's 
Case,  L.  R  16  Eq.  104  (1873). 

5 1  Caines's  Cas.  86,  reversing  Union 
Tump.  Co.  V.  Jenkins,  1  Caines's  Rep. 
381. 

"i  Highland  Tump.  Co.  v.  McKean, 
11  Johns.  98  (1814),  the  court  saying: 
"It  is  a  little  difficiilt  to  ascertain 
the  point  upon  which  the  court  of 
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Kew  York  undoubtedly  is  that  if  the  subscriber  merely  signs 
the  subscription  contract  and  does  not  pay  the  percentage,  he 
may  thereby  defeat  his  liability  on  such  subscription.^ 

§  1T5.  In  Pennsylvania  a  similar  state  of  doubt  has  existed. 
The  case  of  Hibernia  Turnpike  Co.  v.  Henderson,^  ia  1822,  de- 
cided that  a  failure  by  the  commissioners  taMng  subscriptions 

errors  grounded  their  decision."    A    isfy  the  statute,  and  so  would  actual 


subscriber,  who  is  also  the  commis- 
sioner, need  not  pay  the  required 
percentage  to  himself.  In  Crocker  v. 
Crane,  21  Wend.  211  (1839),  payment 
in  checks  was  held  not  to  be  good, 
they  evidently  not  having  been  given 
in  good  faith.  The  court  say:  "Re- 
ceiving an  occasional  check  might 
have  been  a  fair  substitute."  Thorp 
V.  Woodhull,  1  Sandf.  Ch.  411  (1844), 
sustains  the  validity  of  a  bond  and 
mortgage  in  payment  of  a  subsorijv 
tion  in  which  the  percentage  had 
been  paid  by  a  worthless  check. 
Eastern  Plani  Eoad  Co.  v.  Vaughan, 
14  N.  Y.  546  (1856),  holds  it  not  to 
be  necessary  "that  each  subscriber 
should  pay  five  per  cent  upon  his 
subscription,  but  only  that  five  per 
cent  on  the  amount  of  the  stock  sub- 
scribed should  be  actually  paid  "  by 
some  one.  To  the  same  effect,  Lake 
Ontario,  etc.  E.  R.  v.  Mason,  16  N.  Y. 
451  (1857),  the  court  saying  that  the 
object  was  "  to  ensure  the  organiza- 
tion of  real  substantial  companies  in 
good  faith,  animated  by  an  honest 
purpose,  and  having  some  degree  of 
ability  at  least  to  imdertake  the  pro- 
posed improvement."  In  the  case  of 
Rensselaer,  etc.  Co.  v.  Barton,  16  N.  Y. 
457,  n.  (1854),  the  court,  ia  speaking 
of  the  decision  ia  Jenkins  v.  Union 
T.  Co.,  say:  "It  may  well  be  doubted 
whether  the  reasoning  upon  which 
it  was  based  is  sound,  and  whether, 
were  the  question  to  be  again  di- 
rectly presented,  this  court  would 
feel  bound  to  foUow  it."  Black  River, 
etc.  R.  R.  V.  Clarke,  35  N.  Y.  208  (1863), 
holds  that  "the  subscription  one  day, 
with  payment  the  next,  would  sat- 


payment  at  any  period  after  subscrip- 
tion with  intent  to  effectuate  and 
complete  the  subscription."  See  also 
Beach  v.  Hazard,  as  stated  in  30  N.  Y 
119  (1864);  Ogdensburg,  etc.  R.  R.  v. 
Wooley,  3  Abb.  App.  Dec.  398  (1864). 
Beach  v.  Smith,  30  N.  Y.  116  (1864), 
affirming  S.  C,  38  Barb.  354,  holds 
that  payment  ia  services  performed 
under  a  contract  with  the  company 
suffices.  Excelsior,~etc.  Co.  v.  Stayner, 
35  Hun,  91  (1881),  holds  that  pay- 
ment by  check,  on  which  payment 
is  stopped,  is  insufficient.  Syracuse, 
etc.  R.  E.  V.  Gere,  4  Hun,  393  (1875), 
sustaias  a  suit  by  the  corporation  to 
collect  such  a  check.  See  also  Ogdens- 
burg, etc.  R.  E.  V.  Frost,  21  Barb.  541 
(1856).  A  certified  check  is  good  pay- 
ment. Se  Staten  Island,  etc.  E.  R, 
37  Hun,  433  (1885);  Re  Staten  Island, 
etc.  E.  E.,  38  Hun,  381  (1885). 

1  New  York,  etc.  E.  R.  v.  Van  Horn, 
57  N.  Y.  473  (1874),  holding  also  that 
a  subsequent  statute  cannot  cure 
such  omission  to  pay,  and  thereby 
render  the  subscriber  liable.  Even 
though  a  corporation  accepts  a  note 
instead  of  cash  in  payment  for  a  sub- 
scription, in  violation  of  the  statute, 
.which  provides  that  only  money, 
labor  done  or  property  actually  re- 
ceived shall  be  accepted  in  payment 
for  stocks  and  bonds,  yet  a  bank 
which  discounted  such  note  for  a 
corjioration  may  hold  the  corpora- 
tion liable  thereon.  First  Nat.  Bank 
V.  Cornell,  8  N.  Y.  App.  Div.  427  (1896). 

2  8  Serg.  &  E.  319.  See  also  Leighty 
V.  Susquehanna,  etc.  Tump.  Co.,  14 
Serg.  &  E.  434  (1836). 
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to  stock  to  require  payment  of  the  statutory  percentage  made 
the  subscription  void  and  not  enforceable.  Later  decisions  do 
not  overthrow  the  rigid  rule,  but  distinguish  and  practically 
destroy  it  by  holding  that  this  defense  is  barred  by  a  subse- 
quent statute  curing  the  defect;^  or  by  a  waiver  in  attending 
corporate  meetings  and  voting;  ^  or  by  transferring  the  shares; ' 
or  that  the  provision  applies  only  to  subscriptions  taken  by  the 
commissioners;*  or,  under  the  act  of  1868,  that  the  percentage 
must  be  paid  on  subscriptions  after,  but  not  on  those  before, 
incorporation;*  or  that  the  requirement  does  not  apply  to  a 
conditional  subscription;*  or  that  it  is  waived  by  any  acts  indi- 
cating an  intent  to  be  bound  as  a  stockholder.' 

§  176.  Failure  of  the  corporation  to  ohtain  subscriptions  to 
the  extent  of  the  full  capital  stoclc. — -It  is  an  implied  part  of  a 
contract  of  subscription  that  the  contract  is  to  be  binding  and 
enforceable  against  the  subscriber  only  after  the  full  capital 
stock  of  the  corporation  has  been  sxibscribed.  This  condition 
precedent  to  the  liability  of  the  subscriber  need  not  be  ex- 
pr^sed  in  the  corporate  charter  nor  the  subscription  itself.  It 
arises  by  implication  from  the  just  and  reasonable  understand- 
ing of  a  subscriber  that  he  is  to  be  aided  by  other  subscriptions. 
This  rule  is  supported  also  by  public  policy,  in  that  corporate 
creditors  have  a  right  to  rely  upon  a  belief  that  the  full  capital 
stock  of  the  corporation  has  been  subscribed.*    If  the  corpora- 

1  Clark  V.  Monongahela  Nav.  Co.,  ^  Garrett  v.  Dillsburg,  etc.  E.  E.,  78 
10  Watts  (Pa.),  364  (1840).  Pa.  St.  465  (1875). 

2  Erie,  etc.  E'y  v.  Brown,  35  Pa.  St.  ^  Hanover,  etc.  E.  E.  v.  Haldeman, 
156  (1855),  the  court  saying:  "There  83  Pa.  St.  36  (1876). 

is  no  merit  in  such  a  defense.  ...  '  Boyd  v.  Peach  Bottom  E'y,  90  Pa. 

The  subscriber  himself  is  under  the  St.  169  (1879),  holding,  however,  that 

highest  moral  obligation  faithfully  payment  cannot  be  by  promissory 

to  perform  the  promise  he  has  dis-  note,  although  a  demand  note, 

tinctly  made."     In  Commonwealth  8  The  leading  case  on  this  defense 

V.  "West  Chester  E.  E,  3  Grant's  Cas.  is  Salem  Mill-dam  Corp.  v.  Eopes,  33 

(Pa.)  200  (1855),  the  court  held  that  Mass.  33  (1837),  and  26  Mass.  187  (1829). 

failure  to  pay  the  percentage  did  not  In  Livesey  v.  Omaha  Hotel,  5  Neb.  50 

render  the  charter  forfeitable.  (1876),  Judge  Eedfleld  in  the  brief 

SEverhart   v.   West  Chester,  etc.  says:  "  This  rule  has  been  held  infiex- 

E.  E.,  38  Pa.  St.  339  (1857).  '  ible  in  all  cases,  both  for  the  security 

*  Philadelphia,  etc.  E.  E.  v.  Hick-  of  the  public  and  also  of  the  subscrib- 

man,  38  Pa.  St.  318  (1857).     Contra,  ers;  "  Shurtzi;.  Schoolcraft,  etc.  EE., 

under  the  act  of  1868.    See  Bucher  v.  9  Mich.  369  (1861);  Anvil  Min.  Co.  v. 

Dillsburg,  etc.  E.  E.  76  Pa.  St.  306  Sherman,  74  Wis.   336  (1889);  New 

X1874).  York,  etc.  E.  E.  v.  Hunt,  39  Conn.  75 
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tion  commences  business  before  the  full  capital  stock  is  sub- 
scribed, the  state  may  bring  an  action  for  the  forfeiture  of  its 


(1872);  Hale  v.  Sanborn,  16  Neb.  1 
(1884);  HaskeU  v.  Worthington,  94 
Mo.  560(1888);  Halsey  Fii-e  Engine 
Co.  V.  Donovan,  57  Mich.  318  (1885); 
Peoria,  etc.  R  R  v.  Preston,  35  Iowa, 
115  (1872),  the  com-t  saying  that  this  is 
the  rule, "  unless  a  contrary  intention 
appears,  expressly  or  by  implication, 
either  in  the  charter  or  the  contract 
of  subscriptions;  "  Stoneham  Branch 
R  R  V.  Gould,  68  Mass.  377  (1854),  the 
court  saying:  "This  is  no  arbitraiy 
rule;  it  is  founded  on  a  plain  dictate 
of  justice,  and  the  strict  principles 
regulating  the  obligation  of  con- 
tracts; "  Bray  I).  FarweU,  81 N.  Y.  600, 
608  (1880),  where  the  court  said  that 
the  directors  "  had  no  authority  to  go 
on  with  insufficient  means,  and  thus 
wreck  the  company;  "  Selma,  etc.  R. 
R  V.  Anderson,  51  Miss.  839  (1876); 
Hughes  V.  Antietam  Mfg.  Co.,  34  Md. 
316,  332  (1870);  Topeka  Bridge  Co.  v. 
Cummings,  3  Kan.  55  (1864);  Alhuan 
V.  Havana,  etc.  R  R,  88  IE  531  (1878); 
Temple  v.  Lemon,  113  111.  51  (1884); 
Littleton  Mfg.  Co.  v.  Parker,  14  N.  H. 
543  (18441;  Hendrix  v.  Academy  of 
Music,  73  Ga.  437  (1884);  Steams  v. 
Sopris,  4  Colo.  App.  191  (1894);  Nor- 
wich Lock  Mfg.  Co.  V.  Hookaday,  89 
Va.  557  (1893);  Contoocook  VaUey  R. 
R  V.  Barker,  83  N.  H.  363  (1855) ;  New- 
buryport  Bridge  v.  Story,  23  Mass.  45, 
note  (1827);  Belfast,  etc.  R  R.  v.  Cot- 
trell,  66  Me.  185  (1876);  Rockland,  etc. 
Co.  V.  SewaU,  80  Me.  400  (1888);  Mem- 
phis Branch  R.  R  v.  Sullivan,  57  Ga. 
340  (1876);  Fox  v.  Allensville,  etc. 
Turnp.  Co.,  46  Ind.  31  (1874);  Hain  v. 
Northwestern,  etc.  Co.,  41  Ind.  196 
(1872),  holding  also  that  the  corpora- 
tion in  suing  must  aver  that  the  full 
capital  stock  has  been  subscribed; 
Central  Tiu-np.  Corp.  v.  Valentine,  37 
Mass.  143(1830),  holding  also  that  the 
corporation  has  the  burden  of  prov- 
ing subsci'iptions  for  the  full  capital 
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stock;  Warwick  R  R  v.  Cady,  11  R. 
1. 131  (1875),  where  the  charter  said 
that  the  capital  stock  should  not  ex- 
ceed a  specified  s\un;  Fry  v.  Lexing- 
ton, etc.  R.  R,  2  Met.  (Ky.)  314  (1859), 
holding  also  that  the  corporation 
must  aver  full  subscription;  Lewey's 
Island  R  Ru  Bolton,  48  Me.  451 
(1860).  Lail  v.  Mt.  Sterling  C.  R  Co.. 
13  Bush  (Ky.),  33  (1877),  holds  that  the 
corporation  need  not  aver  fuU  sub- 
scriptions. To  same  effect,  McKay  v. 
Elwood,  12  Wash.  579  (1895).  Cf. 
Monroe  v.  Fort  Wayne,  etc.  R  R,  28 
Mich.  273  (1873). 

Where,  also,  the  corporation  is  in- 
corporated with  a  less  capital  stock 
than  was  proposed  when  the  defend- 
ant subscribed,  he  is  not  bound  by 
the  subscription.  Santa  Cruz  R.  R 
V.  Schwartz,  53  CaL  106  (1878).  Sub- 
scribers are  not  liable  untU  the  whole 
amount  is  subscribed.  They  may  re- 
cover back  what  they  have  paid. 
Winters  v.  Armstrong,  37  Fed.  Rep. 
508  (1889).  A  fuU  subscription  is  not 
necessary  if  the  subscriptions  are  pay- 
able to  an  agent  and  nothing  is  said 
about  full  subscription.  West  v, 
Crawford,  80  CaL  19  (1889).  A  stock- 
holder may  defend  on  the  ground 
that  the  amount  required  by  the  sub- 
scription list  to  be  subscribed  shall 
be  subscribed  before  he  is  held  lia- 
ble, especially  where  misrepresenta^ 
tions  are  made  as  to  the  amount 
which  had  been  subscribed  when  the 
defendant  subscribed.  The  question 
is  one  for  the  jury.  Spellier,  etc.  Co. 
V.  Leedom,  149  Pa.  St.  185  (1S92X 
When  the  capital  is  increased  after 
the  defendant  subscribed  he  cannot 
insist  on  the  subscription  of  the  cap- 
ital stock  as  increased.  Port  Ed- 
wards, etc.  R'y  V.  Arpin,  80  Wis.  314 
(1891).  Cf.%2SS, infra.  Subscription 
of  the  full  capital  was  held  necessary 
in  Exposition,  etc.  Co.  v.  Canal,  etc. 
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charter.'  The  subscriberj  however,  is  liable  for  his  proportion 
of  the  necessary  expenses,  preliminary  to  the  incorporation  and 
organization  of  the  company.^ 

§  177.  The  act  of  incorporation  may,  of  course,  vary  this 
rnle.  Thus,  it  is  well  established  that,  where  the  charter  au- 
thorizes the  organization  of  the  company,  and  the  commence- 
ment of  corporate  work  after  a  certain  amount  of  the  capital 
stock  has  been  subscribed,  such  a  charter  provision  is  equiva- 
lent to  an  express  authority  to  the  corporation  to  call  in  the 
subscriptions  as  soon  as  this  organization  is  effected  and  the 
specified  subscriptions  obtained.'    Subscriptions  to  the  full 

R'y,  43  La.  Ann.  870  (1890).  The  ques-  the  whole  capital  stock  is  not  sub- 
tion  must  be  clearly  raised  by  the  scribed.  If  such  a  condition  is  ex- 
findings,  otherwise  it  will  not  be  con-  pected,  the  court  says  it  must  be 
sidered  on  appeal  Arthur  v.  Clarke,  inserted  in  the  subscription.  It  has 
46  Minn.  491  (1891).  Where  stock-  been  held  that,  where  a  subscription 
holders  proceed  to  business  before  is  made  before  incorporation,  on  a 
the  minimum  capital  prescribed  by  paper  not  fixing  the  capital  stock,  a 
statute  is  subscribed  and  before  the  failure  to  secure  full  subscription  to 
requisite  amount  is  paid  in,  they  are  the  capital  stock  as  fixed  in  the  char- 
liable  to  corporate  creditors  for  such  ter  is  no  defense.  Belton  Compress  Co. 
minimum  capital  The  creditors  v.  Saunders,  70  Tex.  699  (1887).  That 
may  sue  them  and  the  corporation  the  full  capital  stock  was  not  sub- 
in  the  same  action.  Bums  v.  Beck,  scribed  constitutes  no  defense  where 
etc.  Co.,  83  Ga.  471  (1889).  The  de-  a  creditor  sues,  see  Hamilton  v.  Clar- 
fense  of  non-full  subscriptions  is  ion,  etc.  E.  R.,  144  Pa.  St.  34  (1891). 
available    against   creditors   of  tlie  i  People  v.  National  Sav.  Bank,  11 


corporation.  Exposition,  etc.  Co.  v. 
Canal,  etc.  E'y,  43  La.  Ann.  370  (1890). 
The  text  above  was  approved  in  Port- 
land, etc.  E.  E.  V.  Spillman,  23  Oreg. 
587  (1893),  and  Denny  Hotel  Co.  v. 
Schram,  6  Wash.  St.  134  (1893).    A 


N.  E.  Eep.  170  (lU.,  1889);  affirmed,. 
139  lU.  618  (1889). 

2  Salem  MiU-dam  Corp.  v.  Eopes,  23 
Mass.  33  (1837). 

3  Schenectady,  etc.  Co.  v.  Thatcher, 
11  N.  Y.  103  (1854);  Eensselaer,  etc. 


few  cases  seem  to  hold  a  contrary    Co.  v.  Wetsel,  31    Barb.   56   (1855); 


doctrine.  Newcastle,  etc.  Tump.  Co. 
V.  Bell,  8  Blackf.  (Ind.)  584  (1847); 
Oregon  Cent.  E.  E.  v.  Scoggin,  3  Oreg. 


Hamilton,  etc.  Co.  v.  Eice,  7  Barb. 
157,  166  (1849);  Sedalia,  etc.  E'y  v. 
Abell,  17  Mo.  App.  645  (1885);  Lin- 


161  (1869);  York,  etc.  E.  E.  v.  Pratt,  coin,  etc.  Co.  v.  Sheldon,  44  Neb.  379 
40  Me.  447  (1855);  Cheraw,  etc.  E.  R.  (1895);  Perkins  u  Sanders,  56  Miss. 
V.  White,  10  S.  C.  155  (1878).  See  also  733 (1879i ;  Hunt u  Kansas,etc.  Bridge 
Chubb  V.  Upton,  95  U.  S.  665,  668  Co.,  11  Kan.  413  (1873),  the  court  say- 
(1877),  probably  a  dictum.  In  the  ing  that  otherwise  there  would  be  no 
case  of  Skowhegan,  etc.  E.  E.  v.  Kins-  propriety  in  allowing  the  organiza- 
man,  77  Me.  370  (1885),  the  court  seem  tion  before  the  full  capital  was  sub- 
to  hold  that,  where  there  is  in  the  scribed;  Hoagland  v.  Cincinnati,  etc. 
subscription  an  express  promise  to  E.  E.,  18  Ind.  453  (1863);  Hanover, 
pay,  it  is  enforceable  even  though  etc.  R.  E.  v.  Haldeman,  83  Pa.  St  36 
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amount  of  the  capital  stock  are  held  not  to  be  necessary.     The 
defense  is  not  good. 

§  178.  Where  the  subscription  itself  specifies  how  much  of 
the  capital  stock  must  be  subscribed  before  payment  may  be 
enforced,  such  specifications  are  legal  and  effective,  and  until 
they  are  fully  complied  with  the  subscriber  is  not  liable.'  A 
subscription  of  this  kind  is  a  conditional  subscription.^    A  con- 


<1876);  Penobscot,  etc.  E.  R  v.  Bart- 
lett,  78  Mass.  344  (1858),  holding  so, 
even  though,  no  contracts  for  build- 
ing the  road  were  to  be  made  until 
a  larger  subscription  was  obtained; 
Boston,  etc.  E.  E.  v.  Wellington,  113 
Mass.  79  (1873);  Minor  v.  Mechanics' 
Bank,  1  Pet.  46  (1838);  New  Haven, 
etc.  E.  E.  V.  Chapman,  38  Conn.  56 
(1871);  IlHnois  Eiver  E.  E.  u  Zim- 
mer,  20  IlL  654  (1858);  Lexington,  etc. 
E.  E.  V.  Chandler,  54  Mass.  311  (1847); 
Willamette  Freighting  Co.  v.  Stan- 
nus,  4  Greg.  261  (1872);  Jewett  u  Val- 
ley E'y,  34  Ohio  St.  601  (1878).  A  vigor- 
ous case  to  the  contrary  i^  Galveston 
Hotel  Co.  V.  Bolton,  46  Tex.  633  (1877). 
The  court  said:  "There  were  good 
reasons  for  organizing  the  company 
to  be  found  in  the  increased  facility 
of  thereby  raising  the  subscription 
to  the  amount  fixed  for  the  capital 
stock,  and  of  other  preliminary  prep- 
arations for  the  execution  of  the 
work,  when  the  subscription  should 
reach  that  amoimt."  A  contrary 
rule  "would  render  nugatory  the 
most  important  provision  of  the 
charter,  which  is  the  amount  of  its 
capital  stock."  When  the  capital 
stock  is  to  be  fixed  by  the  corpora- 
tion between  two  limits,  the  sub- 
scription of  the  full  amount  as  fixed 
is  a  subscription  of  the  full  capital 
stock.  Kennebec,  etc.  E.  E.  v.  Jar- 
vis,  34  Me.  360  (1852).  There  need  not 
be  a  full  subsci'iption  where  the  stat- 
utes authorize  an  organization  as 
soon  as  one-half  is  subscribed.  As- 
toria, etc.  E.  E.  V.  Hill,  30  Oreg.  177 
(1890).    The  statutes  may  allow  the 


corporation  to  proceed  with  business 
and  collect  subscriptions  before  the 
full  capital  stock  is  subscribed. 
Schloss  V.  Montgomery  Trade  Co.,  87 
Ala.  411  (1889).  Where  caUs  may  be 
made  after  one-quarter  of  the  stock 
has  been  subscribed,  the  complaint 
must  allege  subscriptions  to  that 
amount.  San  Bernardino  Inv.  Co.  v. 
Merrill,  108  CaL  490  (1895).  Where 
the  statute  allows  a  call  after  twenty- 
five  per  cent  has  been  subscribed,  the 
full  subscription  of  this  twenty-five 
per  cent  is  necessary.  Ventura,  etc.  E'y 
V.  Hartman,  116  CaL  360  (1897).  FuU 
subscription  is  unnecessary  where 
the  charter  allows  the  commence- 
ment of  business  "  as  soon  as  the  di- 
rectors think  fit."  Mandel  v.  Swan, 
etc.  Co.,  154  ILL  177  (1895). 

1  Where,  by  its  terms,  it  is  not  to 
be  binding  untU  a  certain  amount  is 
subscribed,  it  is  enforceable  when 
that  amount  is  secured,  although 
less  than  the  full  capital  stock. 
Bucksport,  etc.  E.  E.  v.  Buck,  65  Me. 
536  (1876).  .  See  also  Iowa,  etc.  E.  E. 
V.  Perkins,  28  Iowa,  281  (1869).  Or- 
ganization authorized  where  "$200 
to  any  one  mile  "  has  been  subscribed 
is  satisfied  by  a  $200  subscription  in 
general.  Fitch  v.  Poplar  Flat,  etc. 
Co.,  13  S.  W.  Eep.  791  (Ky.,  1800). 
Where  the  subscription  list  or  arti- 
cles of  association  signed  by  defend- 
ant expressly  provide  for  the  com- 
mencement of  business  before  the 
full  capital  is  subscribed,  the  defense 
is  waived.  Arkadelphia  Cotton  MiUs 
V.  Trimble.  54  AA.  316  (1891). 

-  See  ch.  V,  infra. 
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dition.  tliat  tlie  subscription  shall  be  payable  only  when  suffi- 
cient subscriptions  for  the  corporate  purpose  have  been  secured 
has  been  held  to  require  funds  sufficient  to  put  the  enterprise 
in  full  operation.'  On  the  other  hand,  a  subscription  to  pay 
"  when  required  "  renders  the  subscribers  liable  before  the  full 
capital  stock  is  subscribed.^ 

§  179.  In  England  statutory  provisions  have  almost  entirely 
displaced  the  common-law  rule.  The  principle  that  a  sub- 
scriber is  not  liable  until  the  full  capital  stock  has  been  sub- 
scribed is  recognized  as  having  been  the  original  rule  at  law. 
A  few  cases,  however,  seem  to  favor  an  opposite  rule.  Yet  an 
eminent  English  authority  says  that,  in  all  the  cases  in  which 
the  subscribers  were  held  bound,  they  "  had  entered  into  a  con- 
tract which  precluded  them  from  maintaining  that  the  sub- 
scription of  the  whole  of  the  originally  proposed  capital  was 
an  express  or  implied  condition  to  their  becoming  sharehold- 
ers." The  English  courts  seem  to  have  no  clearly  defined  rule 
in  this  matter,  but  allow  each  case  to  turn  largely  on  its  own 
facts ;  releasing  the  subscriber  if  the  discrepancy  in  the  sub- 
scriptions is  very  large,  and  holding  him  liable  if  it  is  smaU, 
or  if  he  in  any  way  has  aided  the  company  in  beginning  busi- 
ness.' 

1  People's  Ferry  Co.  v.  Balch,  74  that  the  whole  stock  had  been  sub- 
Mass.  303  (1857),  the  court  holding  scribed.  Waterford,  etc.  R'y  v.  Dal- 
that  funds  for  the  land,  structures  biac,  4  Eng.  L.  &  Eq.  455  (1851),  re- 
and  boats  must  be  in  hand  before  the  fused  to  allow  the  defense,  since  the 
defendant  becomes  liable.  charter  allowed  the  corporation  to 

2  Cheraw,  etc.  K.  E.  v.  Garland,  14  purchase  land  before  the  full  cap- 
S.  C.  63  (1880).           ,  ital  stock  was  subscribed.    Watts  v. 

3  Norwich,  etc.  Navigation  v.  Theo-  Salter,  10  C.  B.  477  (1850),  holds  the 
bald,  1  Moody  &  M.  151  (1838),  required  same,  the  subscriber  having  aided  in 
full  subscription  in  accordance  with  the  incorporation,  and  given  the  di- 
a  statute.  Fox  v.  Clifton,  6  Bing.  776  rectors  power  to  proceed.  Galvan- 
(1880),  the  earliest  common-law  Eng-  ized  Iron  Co.  v.  Westoby,  31  L.  J. 
lish  case  on  this  subject,  holds  that  Exch.  303  (1853),  per  B.  Parke,  says 
the  subscriber  is  not  liable  to  corpo-  that  at  common  law  the  subscriber 
rate  creditors  unless  the  fuU  capital  is  not  Uable  unless  the  full  capital 
stock  has  been  subscribed.  Pitch-  stock  is  subscribed.  Contra,  Lyon's 
ford  V.  Davis,  5  Mees.  &  W.  3  (1839),  Case,  35  Beav.  646  (1866).  Johnston 
also  fully  agrees  with  the  rule  that  v.  Goslett,  3  C.  B.  (N.  S.)  569  (1857), 
prevails  in  this  country.  Wontner  makes  the  directors  liable  to  the  sub- 
V.  Shairp,  4  C.  B.  404  (1847),  sustained  soriber  for  his  deposit  when  they  so 
a  recovery  of  amounts  paid  on  a  sub-  proceed.  London,  etc.  Ins.  Co.  v. 
scription,  imder  misrepresentations  Redgrave,  4  C.  B.  (N.  S.)  534  (1858), 
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§  180.  Some  difficulty  has  been  experienced  in  determining 
what  subscriptions  shaE.  be  counted  in  ascertaining  whether  the 
full  capital  stock  has  been  subscribed.  Conditional  subscrip- 
tions, the  condition  to  which  has  not  yet  been  performed  by 
the  corporation,  are  clearly  not  to  be  counted  among  the  rest, 
since  such  subscriptions  may  never  become  enforceable.'  This 
rule,  if  strictly  insisted  upon,  would  probably  occasion  great 
inconvenience  to  the  corporation  in  enforcing  the  subscriptions 
for  stock. 

The  subscriptions  of  married  women,  infants,  or  persons  of 
unsound  mind  are  to  be  excluded  from  the  count.^    So,  also, 


holds  the  subscriber  liable,  he  hav- 
ing aided  in  the  incorporation.  Orna- 
mental, etc.  Woodwork  Co.  v.  Brown, 
3  HurL  &  C.  63  (1863),  holds  the  sub- 
scriber liable,  under  the  statute  of  19 
and  20  Vict,  oh.  47,  similar  to  the 
American  statutes.  See  also  McDou- 
gaU  V.  Jersey,  etc.  Co.,  10  Jvn.  (N.  S.) 
1043  (1864).  Peirce  v.  Jersey  Water- 
works Co.,  L.  R  5  Exch.  209  (1870), 
required  a  certain  amount  to  be  sub- 
scribed, the  charter  itself  so  prescrib- 
ing. Elder  v.  New  Zealand,  etc.  Co., 
30  L.  T.  Rep.  285  (1874),  the  most  im- 
portant case  on  this  subject,  holds 
that,  where  the  directors  are  about 
to  proceed  with  only  one-fourteenth 
of  the  capital  stock  subscribed,  a 
subscriber  may  apply  to  the  court 
and  have  his  name  removed  from  the 
subscribers'  list.  The  court  say  that 
the  case  of  McDougall  v.  Jersey,  etc. 
Co.,  10  Jur.  (N.  S.)  1043  (1864),  would 
have  been  decided  otherwise  had  not 
two-thirds  of  the  stock  in  that  case 
been  subscribed.  See  also  Howbeach 
Coal  Co.  V.  Teague,  5  Hurlst.  &  N.  151 
(1860);  dictum  in  Jie  Jennings,  1  Ir. 
Ch.  654  (1851). 

1  Troy,  etc.  R.  R.  v.  Newton,  74  Mass. 
596  (1857),  the  condition  being  that 
the  subscriber  be  allowed  to  pay  in 
construction  work;  Oskaloosa  Agri- 
oultiu-al  Works  v.  Parkhurst,  54  Iowa, 
357  (1880; ;  Brand  v.  Lawrenceville,  etc. 
R.  R.,  77  Ga.  506  (1887);  New  York,  etc. 


R.  E.  V.  Hunt,  39  Conn.  75  (1873) ;  Cabot 
etc.  Bridge  v.  Chapin,  60  Mass.  50  (1850), 
where  a  subscription  payable  in  other 
stock  at  par,  when  the  market  value 
was  less,  was  not  counted;  Ticonic, 
etc.  Co.  V.  Lang,  63  Me.  480  (1874). 
Subscriptions  payable  in  property  are 
not  to  be  counted  in  ascertaining 
whether  the  full  capital  stock  is  sub- 
scribed. California,  etc.  Co.  v.  Rus- 
sell, 88  Cal.  377  (1891),  holding,  also, 
that  an  agent's  unauthorized  sub- 
scription is  not  to  be  counted,  even 
though  subsequently  ratified  by  the 
principal.  Conditional  subscriptions, 
the  condition  of  which  cannot  be  ful- 
filled until  after  incorporation,  are 
not  to  be  counted  in  ascertaining 
whether  the  requisite  capital  stock 
has  been  subscribed.  Portland,  etc, 
R.  R.  V.  SpiUman,  33  Oreg.  587  (1893). 
Subscription  on  condition  that  inter- 
est shall  be  paid  is  counted.  Rutland, 
etc.  R.  R.  V.  Thi-aU,  35  Vf536  (1863). 
Of.  Greenville,  etc.  R  E.  v.  Coleman, 
5  Rich.  (S.  C.)  118  (1851).  Invalid  sub- 
scriptions are  not  counted.  Belfast, 
etc.  R.  R.  V.  Cottrell,  66  Me.  185  (1876). 
Cf.  Swartwout  v.  Michigan  Air  Line 
R.  R,  24  Mich.  389  (1873);  §  79,  mpra. 
-  Phillips  V.  Covington,  etc.  Bridge 
Co.,  2  Mete.  (Ky),  319  (1859),  holding 
that  subscriptions  of  infants,  mari-ied 
women,  or  insolvents  are  hot  to  be 
counted  unless  already  paid  in.  Fic- 
titiously paid-up  stock,  and  stock  con- 


333 


-GH.  X.] 


MISCELLANEOUS   DEFENSES. 


[§  ISO. 


the  subscriptions  of  insolvents  are  excluded,  unless  at  the  time  of 
subscribing  they  were  apparently  able  to  pay  the  subscription.^ 
It  is  no  defense  to  an  action  on  a  subscription  that  a  part  of 
the  subscriptions  were  made  by  corporations  and  were  not  en- 
forceable. Only  the  state  can  raise  that  objection.^  Consider- 
able difference  of  opinion  exists  as  to  whether  subscriptions 
payable  by  their  terms  in  labor  or  materials  or  contract  work 
are  to  be  included  in  the  count.'  The  better  rule  seems  to  be 
that  the  necessity  of  employing  this  method  of  carrying  out 
many  modern  corporate  enterprises  requires  that  such  subscrip- 
tions should  be  counted  if  the  contract  is  made  in  good  faith 
and  the  contractors  are  reasonably  responsible  men.*  The 
weight  of  authority,  however,  holds  otherwise.  The  records 
of  the  corporation  are  sufficient  and  competent  evidence  that 
the  fuU  capital  stock  has  been  subscribed.^ 


vertible  into  corporate  bonds,  were 
counted.  See  also  Hahn's  Appeal,  7 
AtL  Rep.  483  (Pa.,  1886),  excluding 
subscriptions  of  married  women.  Cf. 
Litchfield  Bank  v.  Church,  29  Conn. 
137  (1860).  Payment  of  part  with 
knowledge  thart;  a  married  woman's 
subscription  was  counted  is  a  waiver. 
ComeU's  Appeal,  114Pa.  St.  153  (1886). 
Ultra  vires  subscriptions  of  other 
corporations  are  not  counted.  Berry 
V.  Yates,  34  Barb.  199  (1857). 

1  Le'wey's  Island  R.  R.  v.  Bolton,  48 
Me.  451  (1860);  Belfast,  etc.  R.  R.  v. 
Brooks,  60  Me.  568  (1872) ;  Denny  Hotel 
Co.  V.  Schram,  6  Wash.  St.  134  (1893). 
The  subsequent  failure  of  some  of 
the  subscribers  is  immaterial  Salem 
MiU-dam  Corp.  v.  Ropes,  26  Mass.  187 
(1829).  Where  the  subscriber  is  worth 
only  $5,400  and  subscribes  for  $64,000 
of  stock,  he  is  apparently  unable  to 
pay.  Denny  Hotel  Co.  v.  Schram,  6 
Wash.  St.  134  (1893).  A  corporation 
need  not  allege  that  the  subscriptions 
making  up  the  capital  stock  were  all 
by  solvent  people.  Shiok  v.  Citizens' 
Enterprise  Co.,  15  Ind.  App.  339  (1896). 

2  U.  S.  Vinegar  Co.  v.  Foehrenbacli, 
148  N.  Y.  58  (1895).  The  defense  that 
,part  of  the  subscriptions  were  by  an- 


other corporation  and  illegal,  and 
hence  that  the  full  capital  stock  was 
not  subscribed,  is  not  good  as  to  sub- 
scribers who  have  paid  part  with 
knowledge.  Cole  v.  Satsop  R.  R.,  9 
Wash.  487  (1894). 

3  Not  counted  where  the  contractor 
failed  to  complete  the  work  New 
York,  etc.  R.  R.  u  Hunt,  39  Conn.  75 
(1872);  Troy,  etc.  R.  R.  v.  Newton,  74 
Mass.  596  (1857),  the  court  saying: 
"  The  receipt  of  the  stock  by  them 
depended  entirely  upon  a  contin- 
gency, as  the  contractors  might  fail 
to  do  the  work,  and  so  no  stock  be 
earned;  "  Oldtown,  etc.  R.  R.  v.  Vea- 
zie,  39  Me.  571  (1855),  where  the  con- 
tract work  was  not  completed.  In 
the  case  of  Ridgefield,  etc.  R.  R.  v. 
Brush,  43  Conn.  86  (1875),  such  sub- 
scriptions were  counted,  the  contract 
for  payment  in  work  being  parol, 
and  not  allowed  to  vary  the  appar- 
ently absolute  subscription. 

*  Phillips  V.  Covington,  etc.  Bridge 
Co.,  2  Mete.  (Ky.)  319  (1859). 

5  Penobscot  R  R.  v.  Dummer,  40 
Me.  173  (1855);  Penobscot  R.  R.  v. 
White,  41  Me.  513  (1856).  Unless 
proof  be  introduced  to  destroy  their 
effect.    A  call  is  notice  that  the  full 
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The  directors  and  stockholders  are  not  liable  for  corporate 
debts  merely  because  they  commence  business  before  the  capi- 
tal stock  was  subscribed.  The  incorporation  was  legal  with- 
out it.' 

§  181.  A  subscriber  may  waive  the  defense  that  the  fuU  capi- 
tal stock  of  the  corporation  has  not  been  subscribed.  This 
waiver  may  be  either  express  or  implied  from  the  acts  or  dec- 
larations of  the  subscriber.'  Many  different  facts  have  been 
passed  upon  by  the  com-ts,  and  held  either  tO'  constitute  or  not 
to  constitute  a  waiver  of  this  defense.  Thus,  it  has  been  held 
to  amount  to  a  waiver  for  the  subscriber  to  act  as  a  director, 
attend  meetings,  and  contract  corporate  debts ; '  or  to  pay  as- 
sessments for  several  years,  with  full  knowledge  of  all  the 
facts ;  *  or  to  write  to  the  directors,  requiring  them  to  call  a 


amoiint  has  been  subscribed.  Har- 
Isem  Canal  Co.  v.  Seixas,  2  Hall  (N. 
Y.),  504  (1829);  Harleem  Canal  Co.  v. 
Spear,  2  Hall  (N.  Y.),  510  (1829) ;  Litch- 
field Bank  v.  Church,  29  Conn.  137 
(1860),  holding  that  the  certificate  of 
the  commissioners  that  the  full  stock 
had  been  subscribed  would  not  be 
questioned,  even  though  they  had 
cotinted  married  women's  subscrip- 
tions. To  same  effect,  see  Lane  v. 
Brainerd,  30  Conn.  565  (1862);  Marl- 
borough Branch  E.  R.  u  Arnold,  75 
Mass.  159  (1857).  If  the  corporate 
records  are  destroyed  or  lost  there 
should  be  other  clear  evidence.  Cen- 
tral Turnp.  Corp.  v.  Valentine,  27 
Mass.  143  (1830). 

1  See  §  243,  infra. 

2  Emmitt  v.  Springfield,  etc.  R.  E., 
31  Ohio  St.  23  (1876);  Hager  v.  Cleve- 
land, 86  Md.  476  (1872);  Masonic  Tem- 
ple Assoc.  V.  Channell,  43  Minn.  358 
(1890).  In  Anderson  v.  Middle,  etc. 
B.  R.,  91  Tenn.  44  (1891),  a  special 
agreement  was  held  to  be  a  waiver 
of  the  full  capital  being  subscribed, 
but  not  as  to  those  who  had  not 
signed  the  agreement.  A  subscriber 
by  paying  calls  may  waive  objections 
to  the  full  capital  stock  being  sub- 
scribed.   California,  etc.   Hotel  Co. 


V.  CaUender,  94  CaL  120  (1892).  The 
whole  capital  stock  must  be  sub- 
scribed before  the  subscriptions  are 
enforced,  unless  the  subscription  con- 
tract provides  otherwisa  A  sub- 
scriber may  waive  this,  and  the 
question  of  waiver  is  for  the  jiuy. 
Hards  v.  Platte  Valley,  etc.  Co.,  35 
Neb.  863  (1893).  Where  the  subscrib- 
ers have  induced  a  contractor  to  pro- 
ceed on  the  theory  that  the  fuU 
capital  has  been  subscribed,  it  is  no 
defense  that  one  subscription  was  in- 
valid. Gibbons  v.  EUis,  88  Wis.  484 
(1893). 

3  Hager  v.  Cleveland,  36  Md.  476 
(1873).  A  defendant  waives  the  de- 
fense that  the  full  capital  stock  was 
not  subscribed  where  he  serves  as  a 
director,  is  present  when  calls  are 
made,  votes  in  favor  of  buying  a 
building  lot,  serves  on  committees, 
prepares  plans,  etc.  Auburn,  etc. 
Assoc.  V.  Hm,  32  Pac.  Rep.  587  (CaL, 
1898). 

*  Morrison  v.  Dorsey,  48  Md.  461 
(1877).  This  defense  is  not  waived  by 
payment  of  calls  in  ignorance  of  the 
facts,  where  the  statute  requires  a 
full  subscription  before  business  is 
commenced.  Birge  v.  Browning,  11 
Wash.  249  (1895). 
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meeting ; '  or  to  participate  as  a  stockholder  and  committee- 
man for  several  months ;  ^  or  to  act  as  president  of  the  corpora- 
tion.' But  a  subscriber  does  not  waive  this  defense  by  paying 
a  deposit;  *  or  by  attending  a  meeting;  ^  or  by  participating  in 
preliminary  work  and  paying  a  statutory  percentage  required 
to  be  paid  at  the  time  of  subscribing;*  or  by  paying  assess- 
ments for  surveys.' 

§  182.  Failure  to  fix  definitely  the  capital  stock,  where  the 
amount  is  left  in  the  discretion  of  the  corporation. —  Sometimes 
corporate  charters,  especially  in  the  New  England  states,  are 
granted  without  specifying  the  exact  amount  of  the  capital 
stock,  but  either  fixing  the  outside  limit  or  allowing  the  cor- 
porate authorities  to  fitx  it  between  certain  specified  limits. 
Where  the  charter  leaves  the  amount  of  the  capital  stock  in- 


1  Tredwen  v.  Bourne,  6  M.  &  "W.  461 
(1840),  holdiag  it  to  be  evidence  of 
waiver. 

2  Sharpley  v.  Louth,  etc.  E'y,  L.  E. 
2  Ch.  D.  663  (1876).  A  stockholder 
who  receives  and  retains  a  certifi- 
cate for  increased  stock  cannot,  after 
corporate  insolvency,  set  up  that  the 
full  increased  capital  was  not  sub- 
scribed. Butler  V.  Aspinwall,  33  Fed. 
Kep.  317  (1887).  By  organizing  and 
proceeding,  stockholders  waive  the 
defense  that  the  full  capital  stock 
was  not  subscribed.  Dallemand  v. 
Odd  Fellows'  Sav.  Bank,  74  CaL  598 
(1888). 

3  Corwithu  Culver,  69  lU.  503  (1873). 
iPitchford  v.  Davis,  5  M.  &  W.  3 

(1839). 

»Wontner  v.  Shairp,  4  C.  B.  404 
(1847) ;  New  Hampshire  R.  E.  v.  John- 
son, 30  N.  H.  390  (1855);  Oiynski  v. 
Loustaunan,  15  S.  W.  Eep.  674  {Tex, 
1890),  holding  that  this  defense  is 
not  waived  by  attending  a  corporate 
meeting,  the  subscriber  not  knowing 
all  the  facts;  nor  is  it  waived  by  pay- 
ing part  of  the  subscription.  Power 
in  the  directors  to  make  calls  when 
they  see  fit  does  not  destroy  this  de- 
fense. A  subscriber  who  attends 
meetings  and  participates  in  tlie  or- 


ganization waives  the  defense  that 
the  full  capital  stock  has  not  been 
subscribed ;  but  if  he  does  so  without 
knowledge  of  the  fact  that  the  full 
capital  stock  has  not  been  subscribed 
he  does  not  waive  such  defense.  Port- 
land, etc.  E.  E.  V.  Spillman,  33  Oreg. 
587  (1893);  International,  etc.  Assoc. 
V.  Walker,  88  Mich.  63  (1891),  holding 
that  attendance  at  a  meeting  and 
voting  are  not  necessarily  a  waiver. 

^Livesey  v.  Omaha  Hotel  Co.,  5 
Neb.  50  (1876);  Oldtown,  etc.  R.  R.  v. 
Veazie,  39  Me.  571  (1855),  where  as 
an  ofiicer  the  subscriber  aided  in 
preliminary  work.  This  case  goes 
further,  and  holds  that  there  can  be 
no  waiver  imder  any  state  of  facts, 
but  that  the  full  capital  stock  is  nec- 
essary. Acts  and  facts  prior  to  the 
signing  of  the  subscription  do  not 
constitute  a  waiver.  Curry  Hotel 
Co.  u  MuUins,  93  Mich.  318  (1892). 

'Memphis  Branch  E.  E.  v.  Sulli- 
van, 57  Ga.  240  (1876).  Atlantic  Cot- 
ton Mills  V.  Abbott,  63  Mass.  423 
(1852),  holds  that  paying  assessments 
and  attempting  to  transfer  is  not  a 
waiver.  May  v.  Memphis  Branch  E. 
E.,  48  Ga.  109  (1873),  holds  that  pay- 
ing an  assessment  with  notice  of  this 
defense  is  a  waiver  of  it. 
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definite,  it  is  the  duty  of  the  proper  corporate  authorities  to 
determine  what  it  shall  be;  and  no  subscriber  can  be  held  lia- 
ble on  his  subscription  until  such  determination  is  made.^  After 
the  capital  stock  is  once  fixed,  there  seems  to  be  no  rule  pre- 
venting its  being  varied  subsequently,  provided  the  specified 
charter  limits  are  observed.^  It  has  been  held  that  even  sub- 
scriptions to  the  amount  of  the  lowest  limit  allowed  by  the 
charter  are  insufficient,  unless  that  limit  has  been  designated 
by  the  corporate  authorities  as  the  amount  of  the  capital  stock.' 
After  the  capital  stock  is  so  determined,  the  full  amount  thereof 
must  be  subscribed  before  any  subscriber  is  liable.*  It  is  not 
necessary  that  the  amount  of  the  capital  stock  be  fixed  by  for- 
mal declaration  of  the  corporate  authorities.  It  may  be  done 
by  acts  equivalent  thereto.  Thus,  a  resolution  to  close  the  books 
on  a  given  day,^  or  limiting  the  time  of  subscription  and  then 
closing  the  subscription  books,'  or  voting  that  a  certain  amount 
of  stock  in  addition  to  existing  subscriptions  shall  be  issued,"' 
are  the  same  as,  and  are  equivalent  to,  an  express  resolution 
that  the  capital  stock  shall  be  the  amoimt  of  subscriptions  thus 
taken. 

§  183.  Irregular  incorporation  of  the  company. —  Under  the 
laws  of  most  of  the  states,  charters  of  incorporation  are  obtained 
by  complying  with  the  provisions  of  what  are  called  general  in- 
corporating acts.    Usually  these  acts  provide  that  a  specified 

I  Worcester,  etc.  R.  E.  v.  Hinds,  63  had  been  settled  upon.    In  White 

Mass.  110  (1851);  Troy  R.  E.  v.  New-  Mountains  E.  E.  v.  Eastman,  34  N.  H. 

ton,  74  Mass.  596  (1857);  Pike  t.  Ban-  134  (1856),  the  charter  allowed  as- 

gor,  etc.  E.  R.,  68  Me.  445  (1878);  sessments  when  the  lower  limit,  of 

Somerset  E.  E.  v.  Clarke,  61  Me.  379  the  capital  stock  was  reached. 

(1873).     Contra,  Warwick  E.  E.  v.  ^  Somerset,  etc.  E.  R.  v.  Gushing,  45 

Cady,  11  R.  I.  131  (1875);  City  Hotel  Me.  534  (1858);  Troy,  etc.  R  R.  v. 

V.  Dickinson,  73  Mass.  586  (1856).    In  Newton,  74  Mass.  596  (1857)  —  dicio, 

the  case  of  Kirksey  v.  Florida,  etc.  however,  in  both  of  these  cases. 

Co.,  7  Fla.  33  (1857),  it  was  held  that  3  Pike  v.  Bangor,  etc.  R.  R,  68  Me. 

the  corporate  charter  need  not  men-  445  (1878). 

tion  any  capital  stock  or  shares  of  ''  Somerset,  etc.  R.  R.  v.  Gushing,  45 

stock,  and  yet  subscriptions  may  be  Me.  534  (1858).    Cf.  Kennebec,  etc.  R 

taken  and  enforced.    In  the  case  of  E.  v.  Jarvis,  34  Me.  360  (1853). 

Ward  V.  Griswoldville  Mfg.  Co.,  16  5  Lexington,  etc.  R  R.  v.  Chandler, 

Conn.  593  (1844),  where  the  charter  54  Mass.  311  (1847). 

allowed  the   capital  stock  to  vary  « Bucksport,  etc.  R.  R  v.  Buck,  65 

from  S5,000  to  $50,000,  it  was  assumed  Me.  586  (1876). 

that  the  subscriptions  wei-e  enforce-  '  Penobscot,  eta  R.  R.  v.  Bartlett, 

able,  although  no  fixed  capital  stock  78  Mass.  344  (1858). 
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number  of  persons,  by  filing  at  a  public  registry  a  certificate 
setting  out  certain  facts,  may  thereby  form  a  corporation  for 
the  purposes  named  in  such  certificate.  The  various  steps  to 
be  taken,  and  the  contents  of  each  certificate,  are  prescribed  by 
the  statute.  It  frequently  happens,  however,  that  in  the  for- 
mation of  a  corporation  under  the  statute  some  part  of  the 
proceeding,  through  inadvertence  or  mistake,  is  not  strictly 
complied  with.  The  same  thing  happens,  also,  under  a  special 
act  incorporating  a  certain  company,  and  requiring  it  to  perform 
specified  things  in  order  to  render  the  incorporation  complete. 
These  defects  may  render  the  corporate  charter  forfeitable  at 
the  instance  of  the  state.  Accordingly  the  question  has  arisen 
whether  such  defects  in  the  process  of  becoming  incorporated 
are  a  good  and  sufficient  defense  to  an  action  by  the  corpora- 
tion to  collect  subscriptions  to  its  stock. 

1 184.  When  an  action  is  brought  to  collect  a  subscription, 
•either  directly  or  indirectly  for  the  benefit  of  corporate  cred- 
itors, it  is  weU  established  that  the  subscribers  cannot  defeat 
such  action  by  the  defense  that  the  corporation  was  not  an  in- 
corporation, by  reason  of  its  not  having  fully  complied  with  the 
terms  of  the  statute  providing  for  such  an  incorporation.^  JSTot 

iffickling  V.  Wilson,  104  111  54  34  (1891);  Ilause  v.  Maniiheimer,  69 
(1883);  Wheelock  v.  Kost,  77  HL  296  N.  W.  Rep.  810  (Minn.,  1897);  State 
(1875);  Casey  u  GaUi,  94  U.  S.  673  Bank  Bldg.  Co.  i;.  Peirce,  93  Iowa,  668 
(1876);  Upton  u  Hansbrough,  3  Biss.  (1894);  American  Homestead  Co.  v. 
417  (1873) ;  S.  C,  28  Fed.  Cas.  839,  the  Linigan,  46  La.  Ann.  1118  (1893); 
court  saying:  "  I  understand  the  rule  Ogden  Clay  Co.  v.  Harvey,  9  Utah, 
Tto  be  well  settled  that,  where  papers  497  (1894).  An  incorporator  and  sub- 
having  color  of  compliance  with  the  scriber  cannot  set  up  irregular  incor- 
statutes  have  been  filed  with  the  poration  as  a  defensa  Wadesboro, 
proper  state  officers  and  meet  their  etc.  Co.  v.  Bums,  114  N.  C.  353  (1894). 
approval,  but  are  in  fact  so  defective  Thompson  v.  Eeno  Sav.  Bank,  19 
as  to  be  incapable  of  supporting  the  Nev.  103,  171,  243,  291,  393  (1885), 
corporation  as  against  the  state,  they  says :  "  The  certificate  is  made  for  the 
are,  as  against  a  subscriber  to  its  cap-  benefit  of  the  public,  not  for  the  cor- 
ital,  held  sufficient  to  constitute  a  poration  or  its  stockholders.  Those 
corporation  de  facto,  if  supported  by  who  participated  in  the  incorpora- 
proof  of  user; "  Clarke  v.  Thomas,  34  tion  of  this  bank,  and,  by  a  certifi- 
Ohio  St.  46  (1874);  Voorhees  v.  Re-  cate  made  in  pursuance  of  the  stat- 
ceiver  of  Bank,  19  Ohio,  463  (1850);  ute,  announced  the  amount  of  its 
Ossipee  Hosiery,  etc.  Co.  v.  Canney,  capital  stock,  cannot,  as  against  the 
54N.  H.  395  (1874);  McCune  Min.  Co.  creditors  of  the  corporation,  con- 
V.  Adams,  85  Kan.  193  (1886);  HamU-  tradict  their  own  certificate."  The 
ton  Vi  Clarion,  etc.  B.  R.,  144  Pa.  St.  creditors  of  a  consolidated  company 
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only  is  tlie  subscriber  estopped,  by  the  act  of  subscribing,  from 
setting  up  this  defense,  but  he  is  bound  also  by  the  rule  that 
the  existence  of  a  corporation  cannot  be  inquired  into  except 
by  a  direct  proceeding  in  behalf  of  the  state.  It  is  sufficient 
that  the  corporation  exists  de  facto.  If  there  is  no  authority 
of  law  for  such  a  corporation,  the  members  are  liable  as  part- 
ners.^ 

§  185.  As  between  the  corporation  itself  and  the  subscrib- 
ers there  is  more  difficulty  and  doubt  in  determruing  the  rule. 
The  great  weight  of  authority  lays  down  the  broad  rule  that 
"  where  there  is  a  corporation  de  facto,  with  no  want  of  legis- 
lative power  to  its  due  and  legal  existence ;  where  it  is  proceed- 
ing in  the  performance  of  corporate  functions,  and  the  public 
are  dealing  with  it  on  the  supposition  that  it  is  what  it  pro- 
fesses to  be;  and  the  questions  suggested  are  only  whether 
there  has  been  exact  regularity  and  strict  compliance  with  the 
provisions  of  the  law  relating  to  incorporation, —  it  is  plainly  a 
dictate  alUte  of  justice  and  of  public  policy,  that,  in  controversies 
between  the  de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or  otherwise,  such 
questions  should  not  be  suffered  to  be  raised."  ^  This,  doubt- 
may  enforce  subscriptions  to  the  Jones,  L.  (N.  C.)  387  (1860);  Brook- 
stock  of  the  constituent  companies,  ville,  etc.  Co.  v.  McCarty,  8  Ind.  393 
and  the  irregularity  of  the  inoorpo-  (1856),  holding  also  that  the  sub- 
ration  of  the  consolidated  company  soriber  cannot  set  up  that  the  oorpo- 
is  no  defense.  Hamilton  v.  Clarion,  ration  had  forfeited  its  charter  for 
etc.  R.  E.,  144  Pa.  St.  34  (1891).  See  misuser  and  non-user;  Central,  etc. 
also  ch.  XIII.  Assoc,  v.  Alabama,  etc.  Ins.  Co.,  70 

1  See  ch.  XIIL  Ala.  120  (1881),  where  the  court  say: 

^  Cooley,  J.,  in  Swartwout  v.  Michi-  "  Whoever  contracts  with  a  corpora- 
gan  Air  Line  E.  E.,  34  Mich.  389  tion  having  a  de  facto  existence,  the 
(1873).  An  important  case  on  this  reputation  of  a  legal  corporation,  in 
subject  is  Tar  Eiver  Nav.  Co.  v.  Neal,  the  actual  exercise  of  corporate  pow- 
3  Hawks  (N.  C),  530  (1835),  where  the  ers  and  franchises,  is  estopped  from 
court  say  that  "  even  where  it  is  denying  the  legality  of  the  existence 
shown  that  such  charter  has  been  of  the  corporation,  or  inquiring  into 
granted  upon  a  precedent  condition,  irregularities  attending  its  forma- 
and  persons  are  found  in  the  quiet  tion,  to  defeat  the  contract,  or  to 
possession  and  exercise  of  those  cor-  avoid  the  liability  he  has  voluntarily 
porate  rights,  as  against  all  but  the  and  deliberately  incurred."  It  also 
sovereign  the  precedent  condition  holds  that  a  subsequent  statute  cur- 
shall  be  taken  as  performed."  In  ing  the  defect  is  constitutional  and 
this  case  the  subscriber  had  partioi-  effective;  Appleton  Mut.  F.  Ins.  Co. 
pated  in  corporate  meetings.  Wil-  v.  Jesser,  87  Mass.  446  (1862),  the  court 
mington,  etc.  E.  E.  v.  Thompson,  7    saying   that   where  "  persons  were 
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less,  is  the  law  of  the  land,  although  a  carefully-considered  case 
in  Missouri  held  to  the  contrary,  and  allowed  a  subscriber  who 
had  not  done  more  than  merely  subscribe  to  set  up  this  defense 
against  the  corporation,  no  creditor's  rights  being  involved; 


found,  with  the  consent  and  under 
the  authority  of  the  designated  cor- 
porators, and  without  objection  on 
the  part  of  the  sovereign  power,  act- 
ually exercising  the  corporate  pow- 
ers and  claimiag  and  using  the  fran- 
chise, they  constituted  a  corporation 
de  facto;  and  the  lawfulness  of  their 
organization  cannot  be  inipe3,ched 
collaterally  in  an  action  to  recover 
an  assessment; "  McCarthy  v.  liar 
vasche,  89  IlL  370  (1878),  holdmg  that 
the  defense  is  not  allowable,  even 
though  the  statute  creating  the  cor- 
poration be  unconstitutional.  See  St. 
Louis,  etc.  Assoc,  v.  Hennessy,  11  Mo. 
App.  555  (1882) ;  Slocumu  Providence 
Steam,  etc.  Co.,  10  R.  L  113  (1871); 
McHose  V.  Wheeler,  45  Pa.  St.  33 
(1863) ;  TarbeU  v.  Page,  34  la  46  (1860), 
where  no  certificate  was  filed;  Wal- 
worth V.  Brackett,  98  Mass.  98  (1867); 
Hanover,  etc.  E.  E.  v.  Haldeman,  83 
Pa.  St.  36  (1876),  holding  that  non- 
user  rendering  the  charter  forfeit- 
able is  no  defense;  Eowland  v. 
Header  Furniture  Co.,  38  Ohio  St. 
269  (1883),  holding  that  actual  judg- 
ment of  forfeiture  is  no  defense; 
South  Bay,  etc.  v.  Gray,  30  Me.  547 
(1849);  Danbury,  etc.  E.  E.  v.  Wilson, 
23  Conn.  435  (1853),  where  the  sub- 
scriber acted  as  a  director;  Central 
Plank  Eoad  Co.  v.  Clemens,  16  Mo. 
359  (1852);  Maltby  v.  Northwestern 
Va.  E.  E.,  16  Md.  432  (1860),  where 
the  subscriber  had  already  paid  calls; 
Cromf  ord,  etc.  E'y  v.  Lacey,  3  Y.  &  J. 
80  (1839),  where  incorporation  was 
obtained  by  a  false  representation  to 
parliament;  Eockville,  etc.  Co.  v. 
Van  Ness,  3  Cranch,  C.  C.  449  (1834); 
S.  C,  20  Fed.  Cas.  1080,  where  the 
subscriber  had  taken  part  in  an  elec- 
tion; Monroe  v.  Fort  Wayne,  etc.  E. 
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E.,  38  Mich.  373  (1873),  where  only 
three  instead  of  five  signed  the  cer- 
tificate ;  Eice  v.  Eock  Island,  etc.  E.  R., 
21  IlL  93  (1859);  Hunt  v.  Kansas,  etc. 
Bridge  Co.,  11  Kan.  412  (1873),  where 
the  subscriber  acted  as  director; 
Home  Stock  Ins.  Co.  v.  Sherwood, 
73  Mo.  461  (1880);  Evansville,  etc.  E. 
R.  u  Evansville,  15  Ind.  395  (1860); 
Stoops  V.  Greensburgh,  etc.  Co.,  10 
Ind.  47  (1857);  Centre,  etc.  Turnp.  Co. 
V.  McConaby,  16  Serg.  &  E.  (Pa.)  140 
(1827),  and  cases  in  ch.  2XXVIII 
on  this  subject;  GiU.  v.  Kentucky, 
etc.  Min.  Co.,  7  Bush  (Ky.),  635  (1871}-, 
Wood  V.  Coosa,  etc.  R  E.,  33  Ga.  373 
(1861);  Hager  v.  Cleveland,  36  Md. 
476  (1873);  East  Pascagoula  Hotel 
Co.  V.  West,  13  La.  Ann.  545  (1858). 
See  also  Oregon  Cent.  R.  R.  v.  Scog- 
gin,  3  Oreg.  161  (1869).  holding,  under 
a  statute,  that  the  subscription  may, 
be  sued  on  before  the  organization 
is  completed.  It  is  no  defense  that 
the  corporation  was  organized  on  a 
fourteen-day  notice  instead  of  fifteen 
days.  Ossipee  Hosiery,  etc.  Co.  v. 
Canney,  54  N.  H.  395  (1874).  Stock- 
holders, when  sued  on  their  statutory 
liability,  cannot  impeach  the  organi-> 
zation  of  the  company.  Aultman  v. 
Waddle,  40  Kan.  195  (1888).  The  sub- 
scriber cannot  set  up  that  the  char- 
ter was  imconstitutionaL  Lows  v. 
Naper,  91  lU.  44  (1878). 

In  New  York  the  first  case  is  Butch- 
ess  Cotton  Manufactory  v.  Davis,  14 
Johns.  238  (1817);  then  came  Sche- 
nectady, etc.  Co.  V.  Thatcher,  11  N. 
Y.  103  (1854);  Eaton  v.  AspinwaU, 
19  N.  Y.  119  (1859);  Methodist,  etc. 
Church  V.  Pickett,  19  N.  Y.  483  (1859), 
where  the  court  said  it  is  sufficient 
for  the  corporation  to  be  de  facto. 
"  Two  things  are  necessary  ...  in 
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and  the  court  declared  that  all  the  cases  denying  the  defense 
were  cases  where  the  subscriber  had  acquiesced,  "either  by 
the  payment  of  part  of  the  subscription  or  by  becoming  a  di- 
rector, or  by  attending  meetings  of  stockholders,  or  by  any 


order  to  establish  the  existence  of  a 
corporation  de/acto,  viz.:  (1)  The  ex- 
istence of  a  charter,  or  some  law 
under  which  a  corporation  with  the 
powers  assumed  might  lawfully  be 
created;  and  (2)  a  user,  by  the  party 
to  the  smt,  of  the  rights  claimed  to 
be  conferred  by  such  charter  or  law. 
.  .  .  The  rule  established  by  law  as 
well  as  by  reason  is,  that  parties  rec- 
ognizing the  existence  of  corpora- 
tions by  dealing  with  them  have  no 
right  to  object  to  any  irregularity  in 
their  organization."  Black  Eiver, 
etc.  B.  R.  V.  Clarke,  25  N.  Y.  208 
(1862) ;  Leonardsville  Bank  u  Willard, 
25  N.  Y.  574  (1862);  Buffalo,  etc.  E.  R. 
V.  Gary,  26  N.  Y.  75  (1862);  Aspinwall 
u  Saochi,  57  N.  Y.  331  (1874);  Borris  v. 
French,  4  Hun,  292  (1875).  Not,  how- 
ever, where,  at  the  time  of  signing 
the  articles,  the  names  of  the  direct- 
ors, required  to  be  inserted,  were  not 
inserted.  Dutchess,  etc.  R.  R.  v.  Mab- 
bett,  58  N.  Y.  397  (1874);  Cayuga  Lake 
E.  R.  V.  Kyle,  64  N.  Y.  185  (1876); 
Phoenix  Warehousing  Co.  v.  Badger, 
67  N.  Y.  294  (1876);  De  Witt  v.  Hast- 
ings, 69  N.  Y.  518  (1877),  admitting 
the  defense  on  the  ground  that  there 
w^as  no  user  of  a  corporate  franchise ; 
Ruggles  V.  Brock,  6  Hun,  164  (1875); 
Mead  v.  Keeler,  24  Barb.  20  (1857); 
Abbott  V.  Aspmwall,  26  Barb.  202 
(1857);  Childs  v.  Smith,  55  Barb.  45 
(1869);  and  see  Childs  v.  Smith,  46 
W.  Y.  84  (1871);  McFarlan  v.  Triton 
Ins.  Co.,  4  Denio,  392  (1847).  This  is 
also  the  rule  in  the  federal  courts. 
Webster  v.  Upton,  91  U.  S.  65  (1875); 
Chubb  V.  Upton,  95  U.  S.  665  (1877). 
Contra,  Thompson  v.  Guion,  5  Jones, 
Eq.  (N.  C.)  113  (1859).  Of.  Katama 
Land  Co.  v.  Holley,  129  Mass.  540 
(1880).    The  lapse  of  the  charter,  by 


limitation  of  time  within  which 
work  must  be  commenced,  is  a  good 
defense.  McCuUy  v.  Pittsburgh,  etc. 
R.  R.,  32  Pa.  St.  25  (1858).  Subscrib- 
ers to  increased  capital  stock  cannot 
escape  liability  therefor  by  setting 
up  that  the  notice  of  increase  was 
not  published  as  required  by  statute. 
Handley  tt  Stutz,  139  U.  S.  417  (1891). 
A  subscriber  to  stock  in  a  West  Vir- 
ginia corporation  doing  aU  its  busi- 
ness in  Minnesota  cannot  set  up  in 
defense  that  the  company  was  not 
legally  incorporated,  or  that  the 
plaintiff  is  not  a  corporation,  he  hav- 
ing participated  in  its  incorporation. 
Minnesota,  etc.  Co.  v.  Denslow,  46 
Minn.  171  (1891).  It  is  no  defense 
that  the  charter  was  not  registered 
in  all  the  counties  through  which  the 
road  runs.  Anderson  v.  Middle,  etc. 
E.  E.,  91  Tenn.  44  (1891).  Concerning 
the  question  of  who  can  complain  of 
mistakes,  irregularities,  and  illegal- 
ities in  the  corporation,  see  §  5,  supra. 
Where  the  general  railroad  act  pro- 
vides that  unless  work  is  commenced 
within  two  years  the  charter  shall 
be  void,  a  subscriber  for  stock  prior 
to  incorporation  may  set  up  the  de- 
fense that  two  years  have  elapsed 
and  the  charter  is  void.  Bywaters  v. 
Paris,  etc.  E'y,  73  Tex.  624  (1889).  A 
subscriber  cannot  deny  the  incorpo- 
ration of  the  company  when  sued  on 
a  note  given  for  his  subscription. 
Columbia  Electric  Co.  v.  Dixon,  46 
Minn.  463  (1891).  A  note  given  to  be 
applied  in  payment  of  a  subscription 
in  a  company  to  be  formed  has  been 
held  to  be  good,  even  though  the  cor- 
poration was  not  legally  formed,  an 
attempt  at  incorporation  having  been 
made.  Smith  v.  Gillen,  52  Aa-k.  443 
(1890). 
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other  act  indicating  an  acquiescence  in  tlie  validity  of  his  sub- 
scription." ^ 

§  186.  There  is  a  different  class  of  cases  in  which  a  sub- 
scriber for  stock  is  allowed  to  make  the  defense  that  the  corpo- 
ration has  not  been  regularly  and  legally  incorporated.  Where 
the  subscriber  made  his  contract  of  subscription  previous  to 
and  in  anticipation  of  the  incorporation,  and  does  not,  by  his 
subsequent  acts,  acquiesce  in  the  mode  of  incorporation,  he  may 
set  up  that  the  corporation  has  not  been  incorporated,  and  that 
he  is  not  liable.  The  rule  that  a  person  contracting  with  a 
corporation  recognizes  thereby  its  capacity  to  contract,  and  can- 
not afterwards  deny  it  in  that  transaction,  does  not  apply  to 
one  who  subscribes  before  incorporation.  He  may  insist  upon 
the  organization  of  a  regular  and  legal  corporation.^ 

§  187.  TJltra  vires  acts  of  tlie  directors  of  the  corporation. — 
A  subscriber  for  stock  in  a  corporation  cannot  defeat  an  action 
to  collect  such  subscription  by  the  defense  that  the  directors  or 
the  corporation  itself  have  done  corporate  acts  which  are  be- 
yond the  corporate  powers.'    There  are  other  remedies  open  to 


1  Kansas  City  Hotel  Co.  v.  Hunt,  57 
Mo.  126  (1874). 

2Dorris  v.  Sweeney,  60  N.  Y.  463 
(1875);  EildiofE  v.  Brown's,  etc.  Co., 
68  Ind.  388  (1879);  IndianapoUs  Fur- 
nace, etc.  Co.  V.  Herkimer,  46  Ind.  142 
(1874);  Nelson  v.  Blakey,  47  Ind.  38 
(1874) ;  Mclntire  v.  McLain  Ditching 
Assoc,  40  Ind.  104  (1872);  Richmond 
Factory  Assoc,  v.  Clarke,  61  Me.  351 
(1873) ;  Reed  v.  Richmond  Street  E.  R., 
30  Ind.  343  (1875);  Taggart  v.  "West- 
em  Md.  R.  R.,  34  Md.  563  (1866),  the 
court  saying:  "The  preponderance 
of  authority  in  favor  of  a  strict  com- 
pliance with  the  provisions  of  the 
charter,  in  cases  of  subscription  prior 
to  the  organization  of  the  company, 
is  such  as  is  not  to  be  disregarded." 
Of.  Buffalo,  etc.  R.  E.  v.  Hatch,  20 
N.  y.  157  (1859).  A  subscriber  for 
stock  prior  to  incorporation  may  de- 
feat the  subscription  by  the  defense 
that  the  company  has  not  been  le- 
gally incorporated.  Capps  v.  Hast- 
ings, etc.  Co.,  40  Neb.  470  (1894).    A 


failure  to  acknowledge  the  articles 
of  incorporation  is  a  good  defense  to 
a  subscriber  to  them  who  is  sued 
upon  his  subscription.  Greenbrier 
Ind.  Exposition  v.  Rodes,  37  W.  Va. 
738  (1893).  The  "  records,  books,  and 
minutes  "  of  a  corporation  are  suffi- 
cient evidence  of  its  incorporation. 
Glenn  v.  Orr,  96  N.  C.  413  (1887).  A 
subscriber  may  deny  that  a  consoli- 
dated company  which  succeeds  his 
own  was  legally  incorporated.  Mans- 
jleld,  etc.  R.  E.  v.  Stout,  26  Ohio  St. 
241  (1875);  Brown  v.  Dibble,  65  Mich. 
520  (1887).  In  suing  on  an  original 
subscription  the  corporation  must  al- 
lege that  it  has  been  didy  incorpo- 
rated. The  payment  of  part  of  the 
subscription  is  no  waiver  of  the  de- 
fense. Schloss  V.  Montgomery  Trade 
Co.,  87  Ala.  411  (1889).  Indefiniteness 
in  the  statement  of  the  objects  of 
incorporation  is  no  defense.  Owen- 
ton,  etc.  Co.  V.  Smith,  13  S.  W.  Eep. 
436  (Ky.,  1890). 
3  Cravens  v.  Eagle  Cotton-Mills  Co., 


Ml 


.§187.] 


MISCELLANEOUS   DEFENSES. 


[CH.  X. 


the  subscriber.  He  may  either  enjoin  such  ultra  vires  acts,  or 
may  have  them  set  aside  if  already  accomplished.'  This  de- 
fense is  clearly  distinguishable  from  the  common  defense  of 
amendments  to  the  charter,  by  the  fact  that  the  acts  here  com- 
plained of  have  no  sanction  from  the  legislative  authorities.^ 
Thus,  it  has  been  held  that  a  subscriber  cannot  defeat  an  action 
to  collect  his  subscription  by  showing  that  the  corporation  has, 
without  authority  of  law,  and  in  excess  of  its  powers,  executed 
a  lease  or  sale  of  the  road;'  or  illegally  issued  its  bonds;*  or 

120  Ind.  6  (1889);  First  Mimioipality  cation  for  an  injunction  to  restrain, 
of  New  Orleans  v.  Orleans  Theatre  the  corporation  from  enforcing  the 
Co.,  2  Rob.  (La.)  209  (1842);  Hannibal, 
etc.  Co.  V.  Menefee,  25  Mo.  547  (1857); 
Vicksburg,  etc.  R.  R.  v.  McKean,  12 
La.  Ann.  638  (1857);  Smith  v.  TaUas- 
see,  etc.  P.  R  Co.,  30  Ala.  650  (1857); 
City  Hotel  v.  Dickinson.  72  Mass.  586 
(1856);  Courtright  v.  Deeds,  37  Iowa, 
603  (1873);  Hammett  v.  Little  Rock, 
etc.  R  R,  20  Ark.  204  (1859).  In 
Macedon,  etc.  Co.  v.  Lapham,  18  Barb. 
312  (1854),  however,  an  ultra  vires 
extension  of  the  line  was  held  to  be 
a  good  defense.  A  subscriber  cannot 
set  up  that  the  corporation  has  not 
complied  with  the  provisions  of  its 
charter.  Toledo,  etc.  R  R  u  John- 
son, 49  Mich.  148  (1882).  JJltra  vires 
acts  and  no  notice  of  meetings  are 
not  good  defenses.  Cartwright  v. 
Dickinson,  88  Tenn.  476  (1890).  If  a 
manufacturing  corporation  does  not 
locate  its  works  in  the  place  pre- 
scribed by  its  articles  of  incorpora- 
tion, a  subscriber  to  stock  may  with- 
draw his  subscription.  Auburn,  etc. 
Works  V.  Shultz,  143  Pa.  St  256  (1891). 
1 "  The  stockholder  has  his  remedy 
by  injunction;  not  to  enjoin  the  col- 
lection of  calls  due  upon  his  stock, 
but  to  restrain  the  corporation  from 
the  particular  violation  or  abuse  of 
its  charter  complained  of."  Missis- 
sippi, etc.  R  R  V.  Cross,  20  Ark.  443 
(1859).  See  also  Illinois,  etc.  R.  R.  v. 
Cook,  29  m.  237  (1862).  In  Ex  parte 
Booker,  18  Ark.  338  (1857),  an  appU- 


payment  of  a  subscription,  on  the 
ground  that  the  corporation  had 
committed  ultra  vires  acts,  was  re- 
fused. And  see  also  ch.  "JTx  viii, 
infra. 

2  Caley  v.  Philadelphia  R.  R,  80  Pa. 
St.  363  (1876).  A  change  in  the  law 
between  the  time  of  making  a  sub- 
scription and  the  obtaining  of  the 
charter  may  release  or  render  illegal 
the  subscriptions.  Knox  v.  Childers- 
burg  Land  Co.,  86  Ala.  180  (1889). 
Where  the  statutes  under  which  the 
company  is  organized  allow  the  ob- 
jects of  the  company  to  be  changed 
on  a  vote  of  the  stockholders,  a  dis- 
senting stockholder  is  not  released 
from  his  subscription  by  such  change. 
Mercantile  Statement  Co.  v.  Kneal, 
51  Minn.  263  (1892).  For  the  princi- 
ples of  law  herein  relative  to  amend- 
ments to  the  charter,  see  §  503,  etc., 
infra. 

3  Hays  V.  Ottawa,  etc.  R.  R,  61  HL 
423  (1871);  Ottawa,  etc.  R.  R  v.  Black, 
79  EUL  263  (1875) ;  Illinois  Mdland  R'y 
V.  Bamett,  85  HL  313  (1877).  See  also 
Tuttle  V.  Michigan,  etc.  R  R,  35  Mich. 
247  (1877);  Troy,  etc.  R  R  u  Kerr,  17 
Barb.  581  (1854).  Or  the  whole  of  a 
business.  Plate  Glass  Univ.  Ins.  Co. 
V.  Sunley,  8  EL  &  BL  47  (1857).  But 
see  South  Georgia,  etc.  R  R  v.  Ayres, 
56  Ga.  230  (1876). 

*  Merrill  v.  Reaver,  50  Iowa,  404 
(1879). 
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purchased  stares  of  its  own  stock,^  or  the  stock  of  another  cor- 
poration; ^  or  changed  the  location  or  route  of  the  road.'  The 
last  instance,  especially,  has  been  a  frequent  defense ;  hut  it 
has  been  uniformly  discountenanced  by  the  courts  where  the 
change  ia  the  route  was  made,  not  by  an  amendment  to  the 
charter,  but  by  the  arbitrary,  unauthorized  act  of  the  corpo- 
rate authorities.  "Where  an  insurance  company,  having  author- 
ity to  seU  its  property,  proceeds  to  sell  to  another  company 
which  has  no  authority  to  buy,  the  transaction  is  illegal,  and  a 
stockholder  in  the  former  who  agrees  to  take  stock  ia  the  lat- 
ter ia  exchange  for  his  old  stock  is  not  bound  to  carry  out  the 
transaction.*  It  is  no  defense  to  an  action  to  enforce  a  sub- 
scription that  after  incorporation  the  company  proceeded  to 
form  an  illegal  combination  of  competitors  ia  trade.* 

§  188.  Frauds  and  mismanagement  of  directors. —  This  de- 
fense is  very  similar  to  the  preceding  one,  and  is  governed  by 
the  same  rules  of  law.  A  stockholder  cannot  defeat  an  action 
to  collect  his  subscription  by  the  defense  that  the  corporate 
affairs  have  been  managed  fraudulently  or  recklessly  or  negli- 
gently.^ The  stockholder's  remedies  for  such  evils  are  of  a 
different  nature.  For  fraud,  he  may  bring  the  guilty  parties 
to  an  accounting;'  for  mismanagement,  his  only  remedy  is  the 
corporate  elections.    In  no  case  has  he  been  allowed  to  escape 

1  Be  Republic  Ins.  Co.,  3  Biss.  453  5  tj.  S.  Vinegar  Co.  v.  Foehrenbach, 
<1873);  S.  C,  20  Fed.  Cas.  544  148  N.  Y.  58  (1895). 

2  Chetlain  v.  Republic  Life  Ins.  Co.,  6  People  v.  Bamett,  91 HL  433  (1879) ; 
86  m.  330  (1877).  Chetlain  v.  RepubUc  L.  Ins.  Ca,  86 

3  Central  P.  R.  Co.  v.  Clemens,  16  lU.  220  (1877);  Glenn  v.  Rosborough, 
Mo.  359  (1853);  Mississippi,  etc.  R  R.  26  S.  E.  Rep.  611  (S.  C,  1897);  MerriU 
u  Cross,  20  Ark.  443  (1859).  C/.  Rives  u  Reaver,  50  Iowa,  404  (1879).  Depre- 
V.  Montgomery,  etc.  Co.,  30  Ala.  93  elation  of  the  stock  by  reason  of  mis- 
(1857).  Where,  however,  the  termi-  management  is  no  defense.  People 
nus  was  made  two  thousand  feet  v.  Bamett,  91  HL  433  (1879).  It  is  no 
away  from  the  location  designated  defense  that  the  funds  of  the  com- 
by  charter,  this  fact  was  held  to  con-  pany  have  been  wasted.  CookuHop- 
stitute  prima  fade  a  good  defense,  kinsville,  etc.,  Co.,  33  S.  W.  Rep.  748 
Chartiers  R.  R.  v.  Hodgens,  77  Pa.  St.  (Ky.,  1895).  Mere  mismanagement  is 
187(1874).  See  also  §  83,  sttpro.  A  no  defense.  HardsuPlatte,  etc.  Co., 
cliange  in  the  route  imder  statutes  46  Neb.  709  (1896). 

existing  before  the  incorporation  does  'See  ch.  XXXXX.  In  Hodgkinson 
not  release  sixbscribers.  Armstrong  v.  National,  etc.  Ins.  Co.,  36  Beav.  473 
V.  Karshner,  47  Ohio  St.  376  (1890).  (1859),  equity  restrained  the  enforce- 
^  Dougan's  Case,  38  L.  T.  Rep.  60  ment  of  calls  already  made,  by  rea- 
<1873).  son  of  the  fraud  of  the  directors;  but 
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liability  on  his  subscription  by  reason  thereof.  Thus,  it  is  no 
defense  that  the  corporate  authorities  fraudulently  placed  an 
overvaluation  on  property  purchased  by  them  for  the  corpora- 
tion ;  1  nor  that  they  have  made  a  fraudulent  contract  with  a 
construction  company.^ 

§  189.  Delay  and  abandonment  of  the  enterprise. — As  a  gen- 
eral rule,  it  is  no  defense  to  an  action  on  a  subscription  to  al- 
lege that  the  enterprise  has  been  unduly  delayed.'  The  defense 
frequently  is  that  there  has  been  a;  non-user  of  the  corporate 
franchises.''  It  is,  however,  a  weU-established  principle  that 
non-user  of  corporate  franchises  can  be  complained  of  only  by 
the  state  or  in  the  name  of  the  state.  A  subscriber  has  been 
held  not  to  be  discharged  by  the  fact  that  the  corporation  was^ 
engaged  thirteen  years  in  completing  the  enterprise  —  a  turn- 
pike.* Nor  does  a  temporary  abandonment  of  the  work  release 
the  subscriber.^  But  when  the  corporate  work  was  not  com- 
menced for  nine  years,  and  in  the  meantime  the  subscriber  had 
acted  on  the  supposition  of  an  abandonment  and  had  sold  prop- 
erty which  the  road  was  expected  to  benefit,  he  was  held  not 
liable  on  the  subscription.''    Where  a  person  signs  an  agree- 

it  was  conceded  in  this  case  that  the  Boyle's  Case,  54  L.  J.  (Ch.)  550  (1885),. 

subscriber  was  still  liable  on  his  sub-  holds  that  after  a  winding-up  has^ 

soription.  commenced  there  can  be  no  with- 

iHornaday  v.  Indiana,  etc.  E.  R.,  9  drawal;  but  the  court  in  a  dictum 

Ind.  263  (1857);  Dorris  v.  French,  4  clearly  says  that  an   unreasonable 

Hun,  293  (1875),  where  a  patent-right  delay  in  organizing  will  authorize  a 

■was  purchased  by  the  directors  from  withdrawal  by  the  subscriber.    But 

themselves,  for  the  corporation,  at  an  where  the  charter  has  lapsed  by  rea- 

exoi'bitant  price.  son  of  not  complying  with  its  terms, 

-  People  V.  Logan  County,  63  lU.  the  stockholder  is  not  liable.    Sodus 

374,  887  (1872).  Bay,  etc.  E.  E.  v.  Lapham,  48  Hun, 

3  Pickering   v.  Templeton,  2   Mo.  314  (1887). 

App.  434  (1876);  Miller  v.  Pittsburgh,  *  Mississippi,  etc.  E.  R.  v.  Cross,  20 

etc.  E.  E.,  40  Pa.  St.  287  (1861),  where  Ark.  443  (1855);  Hammett  v.  Little 

there  was  a  delay  of  two  and  a  half  Eock,  etc.  E.  E,  20  Ark.  204  (1859). 

years,  the  court  saying:  "Until  it  5 Gibson  v.  Columbia,  etc.  Co.,  18 

can  be  shown  how  railroads  can  be  Ohio  St.  396  (1868). 

built  without  money,  no  such  defense  ^  McMillan  v.  MaysvUle,  etc.  E.  E., 

as  is  here  set  up  can  prevail; "  First  15  B.  Mon.  (Ky.)  218  (1854). 

Nat.  Bank  v.  Hurford,  29  Iowa,  579  ''  Fountain    Ferry   Turnp.    Co.    v^ 

(1870),  where  there  was  a  delay  in  the  Jewell,  8  B.  Mon.  (Ky.)  140  (1848).    A 

performance  of  a  condition  subse-  note  in  payment  of  a  subscription, 

quent  to  the  subscription.    See  also  payable  by  its  terms  after  the  road 

Union  Hotel  Co.  v.  Hersee,  79  N.  Y.  had  been  partially  completed,  is  not 

454  (1880);    reversing  15  Hvm,   371.  enforceable  where  the  entei-prise  was 
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ment  to  subscribe,  but  for  three  years  after  incorporation  the 
agreement  is  never  acted  upon  and  no  stock  is  ever  issued 
to  him  or  assessment  made  upon  him,  he  is  not  liable  on  such 
subscription  to  creditors.^  An  abandonment  of  part  of  the  en- 
terprise, however,  is  no  defense.^ 

A  subscriber  cannot  defeat  the  subscription  by  the  fact  that 
the  corporation  has  not  completed,  and  has  no  intention  of  com- 
pleting, the  road  in  its  entirety; '  nor  by  the  fact  that  the  road 
has  been  sold  imder  foreclosure.''  In  Pennsylvania  a  failure  on 
the  part  of  the  corporation  to  make  a  call  for  the  subscription 
within  six  years,  the  statutory  time  of  limitations  on  the  col- 
lection of  parol  debts,  is  held  to  constitute  an  abandonment  of 
the  subscription,  and  to  be  a  good  defense.^    If  the  corporation 


abandoned  and  fourteen  years  after- 
wards was  revived  and  the  road  built. 
Blake  v.  Brown,  80  Iowa,  277  (1890). 
1  United  States,  etc.  Co.  v.  Dayies, 
3  Kan.  App.  611  (1895).  Where  a 
person  signs  an  agreement  in  Oc- 
tober, 1892,  "to  take"  certain  pre- 
ferred stock  in  a  proposed  corporation, 
but  the  corporation  is  not  fully  or- 
ganized until  June,  1894,  the  delay  in 
accepting  the  contract  is  unreason- 
able and  the  corporation  cannot  en- 
force the  subscription.  Carter,  etc. 
Co.  V.  Hazzard,  68  N.  W.  Eep.  74 
(Minn.,  1896).  An  indefinite  agree- 
ment of  a  person  to  take  stock  in  a 
water  company  to  be  organized  can- 
not be  enforced  by  a  corporation 
which  has  obtained  a  chaiter  but  has 
never  held  an  organization  meeting 
nor  taken  subscriptions  to  stock. 
Nemaha,  etc.  Co.  v.  Settle,  54  Kan. 
424  (1894).  In  Harrison  Nat.  Bank  v. 
Votaw,  51  Kan.  363  (1893),  the  cred- 
itors of  a  corporation  failed  to  en- 
force subscriptions  made  prior  to 
the  incorporation,  there  being  evi- 
dence of  an  intent  to  abandon  the 
original  subscriptions  and  to  obtain 
others. 

2  Dorman  v.  Jacksonville,  etc.  Co.,  7 
Fla.  365  (1857).  It  is  no  defense  that 
the  company  had  abandoned  a  part 
of  its  business  nor  that  the  company 


was  organized  for  the  sole  benefit  of 
the  charter  members.  Dallas,  etc. 
Mills  V.  Clancey,  15  S.  W.  Rep.  194 
(Tex.,  1891).  Where  a  company  is 
organized  to  work  gold  miaes  in  a 
specified  place,  as  well  as  elsewhere, 
and  the  company  actually  works 
mines  elsewhere,  but  not  in  the  speci- 
fied place,  the  main  purpose  of  the 
company  is  not  carried  out  and  a  dis- 
solution may  be  had.  Re  Coolgardie, 
etc.  Mines,  76  L.  T.  369  (1897). 

3  Buffalo,  etc.  R.  R.  v.  Gifford,  87 
N.  Y.  394  (1883),  aff'g  22  Hun,  859.  It- 
is  no  defense  that  the  road  has  not 
been  fully  completed.  Armstrong  v. 
Karshner,  47  Ohio  St.  376  (1890); 
Lesher  v.  Karshner,  47  Ohio  St.  303 
(1890). 

« Buffalo,  etc.  E.  R.  u  Gifford,  S7 
N.  Y.  394  (1883),  aff'g  23  Hun,  359. 

5  Pittsburgh,  etc.  R.  E.  v.  Byers,  33 
Pa.  St.  33  (1858).  The  same  rule  is 
stated  less  broadly  in  MoCuUy  v. 
Pittsburgh,  etc.  R.  R.,  33  Pa.  St.  25 
(1858),  where  the  court  says:  "If  the 
delay  was  not  satisfactorily  ac- 
counted for,  subscribers  would  be  at 
liberty,  after  that  lapse  of  time,  to 
consider  the  enterprise  abandoned." 
In  this  case  an  actual  abandonment 
and  return  of  subscription  money  to 
other  subscribers  was  held  to  release 
all  the  subscribers.   In  Delaware,  etc. 
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is  insolvent,  and  the  subscription  is  needed  to  pay  corporate 
creditors,  abandonment  cannot  be  set  up.^ 

§  190.  Failure  of  the  corporate  enterprise. —  The  entire  fail- 
ure of  the  enterprise  and  the  insolvency  of  the  corporation  con- 
stitute no  defense  to  an  action  on  caUs.^  This  defense  would 
seem  on  the  face  of  it  to  be  frivolous,  and  yet  is  occasionally 
set  up.  Under  the  American  doctrine  a  subscription  is  enforce- 
able most  of  all  when  it  is  needed  to  pay  corporate  creditors. 
This  defense  is  closely  aUied  to  those  that  precede,  and  differs 
in  little  from  the  defense  of  abandonment  of  the  enterprise. 

§  191.  Secret  agreement  as  to  liaMUty  —  Subscriptions  of 
vther  subscribers  released  or  canceled,  or  given  on  special  terms. 
It  is  no  defense  for  one  subscriber,  when  sued  upon  his  sub- 
scription, to  allege  that  the  subscriptions  of  others  have  been 
canceled,  or  that  secret  and  more  favorable  terms  were  given 
to  them  than  to  him.  If  there  has  been  a  legal  cancellation  of 
other  subscriptions  the  defendant  cannot  complain.'  If  he  has 
the  same  right  to  a  cancellation  he  may  obtaia  it  by  a  suit  for 
that  purpose.*  Moreover,  a  secret  agreement  of  the  corpora- 
tion with  certain  subscribers  to  stock,  whereby  they  are  to 
be  released  from  payment,  or  to  have  some  other  advantage 
not  common  to  all  the  subscribers,  is  no  defense  to  a  subscriber 
who  was  not  promised  the  same  advantages.'    Secret  agree- 

R.  E.  V.  Rowland,  9  AtL  Eep.  929  ^  Rensselaer,  etc.  Co.  v.  Wetsel,  21 
(Penn.,  1887),  it  was  subirdtted  to  the  Barb.  56  (1855).  If,  however,  the  can- 
jury  whether  the  subscriber  had  cellation  is  on  account  of  an  aban- 
been  released  by  an  abandonment  of  donment  of  the  enterprise,  any  other 
the  enterprise.    See  also  §  195,  infra,  subscriber,  when  sued  subsequently 

1  Phoenix  Warehousing  Co.  v.  on  his  subscription,  may  set  up  such 
Badger,  67  N.  Y.  294  (1876);  Smith  abandonment  and  cancelUition,  and 
V.  Gower,  3  Duv.  (Ky.)  17  (1865);  thereby  defeat  the  action.  McCuUy 
Hardy  v.  Merriweather,  14  Ind.  203  v.  Pittsburgh,  etc.  E.  R.,  33  Pa.  St.  25 
(I860);  and  see  the  defense  in  §  190,  (1858). 

infra.  *  Crawford  County  v.  Pittsburgh, 

2  Bish  V.  Bradford,  17  Ind.  490  (1861) ;  etc.  R  R,  33  Pa.  St.  141  (1858). 
Morgan  County  v.  Thomas,  76  lU.  120  6  Anderson  v.  Newcastle,  etc.  R  R., 
141  (1875);  Four-Mile  VaUey  R.  R.  v.  13  Ind.  376  (1859);  Jewett  v.  Valley 
Bailey,  18  Ohio  St.  208  (1868).  Assess-  R'y,  34  Ohio  St.  601  (1878);  Agricult- 
ments  are  collectible  though  the  ural,  etc.  Ins.  Co.  v.  Fitzgerald,  15 
work  is  not  completed.  Red  Wing  Jur.  489  (1850);  Memphis  Branch  R. 
Hotel  Co.  V.  Friedrich,  26  Minn.  113  R.  v.  SuUivan,  57  Ga.  340  (1876);  Hall 
(1879).  See  Buffalo,  etc.  R.  R.  v.  Gif-  v.  Selma,  etc.  R.  R,  6  Ala.  (N.  S.)  74 
ford,  87  N.  Y.  394  (1883),  aff'g  23  Hun,  (1844);  Connecticut,  etc.  R.  R.  v. 
359.  Bailey,  34  Vt.  465  (1853);  JeweU  v. 
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merits  to  release  are  void,  and  the  subscribers  receiving  them 
are  liable  on  their  subscriptions  absolutely,  as  though  no  spe- 
cial advantages  had  been  promised.^  Being  so,  a  subscriber, 
though  he  did  not  participate  therein,  cannot  complain.  It  is 
no  defense  that  the  subscription  of  another  person  has  been 
marked  "canceled,"  where  there  is  no  proof  that  defendant 
subscribed  on  the  faith  of  such  other  subscription.^  The  fact 
that  the  corporation  has  forfeited  the  stock  of  other  subscribers, 
a,nd  has  compromised  with  still  others,  is  no  defense  to  a  sub- 
scriber sued  for  calls.'  So,  also,  the  failure  of  another  sub- 
scriber to  pay  the  percentage  required  by  statute  is  not  a 
defense.*  Where  several  subscribers  refused  to  take  their  stock, 
and  finally,  to  induce  them  to  do  so,  a  party  agrees  secretly  with 
one  of  them  to  purchase  his  holdings,  such  an  agreement  may 
be  enforced.' 

§  192.  Failure  of  the  corporation  to  tender  a  certificate. —  It 
is  no  defense  to  an  action  on'  a  subscription  to  allege  that  the 
corporation  has  not  delivered  nor  tendered  to  the  defendant 
the  certificate  of  stock  to  which  he  is  entitled.*  The  certificate 


Book  Eiver  Paper  Co.,  101  lU.  57 
(1881);  Berry  v.  Yates,  34  Barb.  199 
(1857);  Nickerson  v.  English,  143 
Mass.  367  (1886).  In  Galena,  etc.  E.  E. 
V.  Ennor,  116  IlL  55  (1886),  the  court 
said:  "Such  secret  agreement  was 
fraudulent  as  to  the  other  subscrib- 
ers, and  was  void  and  of  no  avail, 
and  the  subscription  is  to  be  regarded 
as  a  valid  one  for  the  amount  sub- 
scribed." See  also  Thompson  v.  Eeno 
Sav.  Bank,  19  Nev.  103,  171,  243,  391, 
293  (1885).  The  subscriber  has  the 
burden  of  proof  that  other  subscrip- 
tions are  colorable  and  fictitious. 
Hayden  v.  Atlanta  Cotton  Factory, 
61  Ga.  333  (1878).  The  case  of  Eutz 
<v.  Esler,  etc.  Mfg.  Co.,  3  IlL  App.  83 
(1878),  is  contrary  to  the  general  rule. 
The  case  of  New  York  Exchange  Co. 
V.  De  Wolf,  31  N.  Y.  373  (1865),  revers- 
ing 5  Bosw.  593,  holds  that  a  sub- 
scriber may  defeat  an  action  on  his 
subscription  by  showing  that  other 
subscriptions  were  unauthorized  and 
not  enforceable. 


1  See  §  187,  supra.  Quoted  and  ap- 
proved in  Armstrong  v.  Danahy,  75 
Hun,  405  (1894). 

2  Whittlesey  v.  Frantz,  74  N.  Y.  456 
(1878). 

SDormam  v.  Jacksonville,  etc.  Co., 
7  Fla.  365  (1857).  It  is  no  defense 
that  other  unpaid  subscriptions  have 
been  compromised,  where  it  appears 
that  even  if  no  compromise  had  been 
made  the  entire  subscriptions  would 
have  been  insufficient  to  pay  all  the 
debts.  Bennett  v.  Glenn,  55  Fed.  Eep. 
956  (1893). 

^  Swartwout  v.  Michigan  Air  Line 
E,  E,  24  Mich.  389  (1873). 

5  Traphagen  v.  Sagar,  63  Minn.  317 
(1895). 

"Burr  V.  WUcox,  33  N".  Y.  551  (1860), 
afi'g  6  Bosw.  198;  Chandler  v.  North- 
ern Cross  E.  E.,  18  lU.  190  (1856); 
Webb  V.  Baltimore,  etc.  E.  R,  77  Md. 
93  (1893) ;  Holland  v.  Duluth,  etc.  Co., 
68  N.  W.  Eep.  50  (Minn.,  1^96) ;  Walter, 
etc.  Co.  V.  Eobbins,  56  Minn.  48  (1893) ; 
San  Joaquin,  etc.  Co.  v.  Beecher,  101 
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is  merely  tlie  stockholder's  evidence  of  title  to  Ms  stock.  It  is 
not  the  stock  itself,  but  only  a  convenient  representative  of  it. 
He  would  be  a  f  uU  stockholder,  ynth.  all  the  rights  of  one,  even 


Cal.  70  (1894);  Nebraska  Exp.  Assoc,  v. 
Townley,  46  Neb.  893  (1896);  Barron 
V.  Burrill,  86  Me.  66  (1893) ;  Glenn  u  Eos- 
borough,  26  S.  E.  Eep.  611  (S.  C,  1897) ; 
Miller  v.  Wild  Cat,  etc.  Co.,  53  Ind.  51 
(1875);  New  Albany,  etc.  R.  E.  u.Mc- 
Cormick,  10  Ind.  499  (1858);  SUpber 
V.  Earbart,  83  Ind.  173  (1883);  Padu- 
cah,  etc.  E.  E.  v.  Parks,  86  Tenn.  554 
(1888);  Heaston  v.  Cincinnati,  etc. 
E.  E.,  16  Ind.  275  (1861);  Kennebec, 
etc.  E.  R  V.  Jarvis,  34  Me.  360  (1853); 
Chaffin  V.  Cummings,  37  Me.  76(1853). 
In  behalf  of  corporate  creditors, 
"where  the  corporation  is  insolvent,  a 
person  is  often  held  to  be  a  stock- 
holder although  no  certificate  has 
been  issued  to  him,  and  the  ordinary 
indicia  of  stockholdership  do  not  in- 
dicate that  he  is  a  stockholder.  Sanger 
V.  Upton,  91  U.  S.  56  (1875);  Upton  v. 
Tribilcock,  91  U.  S.  45  (1875);  Slee  v. 
Bloom,  19  Johns.  456  (1833);  Dorris 
u  French,  4  Hun,  393  (1875);  Hamil- 
ton, etc.  Co.  V.  Eice,  7  Barb.  157, 167 
(1849);  Clark  v.  FaiTington,  11  Wis. 
306,  337  (1860);  Haynes  u'Brown,  36 
N.  H.  545,  563  (1858);  Chaffin  v.  Cum- 
mings, 37  Me.  76,  83  (1853);  Griswold 
V.  Seligman,  73  Mo.  110  (1880) ;  Boggs 
V.  Olcott,  40  lU.  303  (1866);  Re  South 
Mountain,  etc.  Co.,  7  Sawy.  30  (1881); 
Upton  V.  Burnham,  3  Biss.  431  (1873); 
S.  C,  38  Fed.  Cas.  881;  Johnson  v.  Al- 
bany, etc.  E.  R,  40  How.  Pr.  193  (1870) ; 
Payne  u  ElHot,  54  Cal.  339  (1880).  The 
subscriber  may  stipulate  otherwise 
in  his  subscription.  Summers  v. 
Sleeth,  45  Ind.  598  (1874);  SchaefEer 
•i'..Missom-i  Home  Ins.  Co.,  46  Mo.  248 
(1870);  South  Georgia,  etc.  E.  E.  v. 
Ayres,  56  Ga.  330  (1876);  Vawter  v. 
Oliio,  etc.  R.  R.,  14  Ind.  174  (1860); 
Spear  v.  Crawford,  14  Wend.  30  (1835) ; 
Chester  Gla?s  Co.  v.  Dewey,  16  Mass. 
94  (1819) ;  Fulgam  v.  Macon,  etc.  R.  R., 
44  Ga.  597  (1873);    Minnesota  Har- 


vester Works  V.  Libby",  34  Minn.  337 
(1877);  Blyth's  Case,  L.  E.  4  Ch.  D. 
140  (1876) ;  Agricultural  Bank  v.  Buit, 
24  Me.  356  (1844);  Hawley  v.  Upton, 
103  U.  S.  314  (1880);  Wheeler  v.  Mil- 
lar, 90  N.  Y.  353  (1882),  afE'g  34  Hun, 
541;  Wemple  v.  St.  Louis,  etc.  E.  E., 
120  IlL  196  (1887).  A  tender  of  a  cer- 
tificate of  stock  is  unnecessary,  ex- 
cept where  the  stock  is  sold  on  an 
executory  contract,  instead  of  being 
subscribed  for.  Kohlmetz  v.  Calkins,^ 
16  N.  y.  App.  Div.  518  (1897).  The 
case  of  Clark  v.  Continental  Imp.  Co., 
57  Ind.  135  (1877),  holds  that,  where 
the  action  is  for  the  whole  subscrip- 
tion or  the  last  instalments,  a  tender 
of  the  certificate,  on  condition  of  pay- 
ment, is  necessary.  St.  Paul,  «tc.  E.  E. 
V.  Robbins,  33  Minn.  439  (1877),  holds 
that  a  tender  is  necessary  where  the 
issue  is  of  preferred  stock,  after  the 
whole  original  capital  stock  lias  been 
issued.  Where  a  subscriber  has  tend- 
ered his  subscription  and  demanded 
a  certificate  and  is  refused,  a  receiver 
cannot,  upon  insolvency  of  the  com- 
pany, hold  him  liable.  Potts  v.  Wal- 
lace, 33  Fed.  Rep.  272  (1887).  A  cer- 
tificate of  stock  need  not  be  tendered 
before  suit  is  brought.  Webb  v.  Bal- 
timore, etc.  R.  E.,  77  Md.  93  (1893); 
Astoria,  etc.  E.  E.  v.  HiU,  30  Greg. 
177  (1890);  California,  etc.  Co.  v.  Cal- 
lender,  94  Cal.  130  (1893);  Cohmibia 
Electric  Co.  v.  Dixon,  46  Minn.  463 
(1891) ;  Dallas,  etc.  Mills  v.  Clancey, 
15  S.  W.  Eep.  194  (Tex.,  1891);  Marson 
V.  Deither,  49  Minn.  423  (1892).  A  sub- 
scriber to  the  increased  capital  stock 
who  has  actually  paid  part  of  the 
price  cannot  recover  back  the  money 
upon  the  corporate  insolvency  on  the 
ground  that  no  certificate  was  issued. 
Pacific  Nat.  Bank  v.  Eaton,  141  U.  S. 
337  (1891);  Thayer  v.  Butler,  141  U.  S. 
334  (1891);  Butler  v.  Eaton,  141  U.  S. 
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if  the  certificates  were  never  issued  at  all,',  Consequently,  since 
if  is  f6r  him  to  demand  the  certificate  when  he  wishes  it,  and 
not  for  the  corporation  to  tender  it,  it  is  no  defense  for  him  to 
allege  that  he  has  never  received  the  paper  representative  of 
his  stock.  The  corporation  must,  however,  be  in  a  position  to 
issue  such  certificate.^  If  certificates  for  the  whole  capital 
stock  have  already  been  issued,  the  defendant  subscriber,  by 
this  fact,  may  defeat  the  action  to  coUect  his  subscription.'  It 
has  also  been  held  that  the  plaintiff  corporation  must  aver  a 
readiness  and  willingness  to  deliver  the  certificate  of  stock.* 
The  duty  of  a  corporation  to  issue  certificates  of  stock  is  con- 
sidered elsewhere.^ 

§  193.  Set-off  and  counter-claim. —  It  seems  to  be  weU  estab- 
lished that,  when  a  corporation  has  become  insolvent,  and  the 
subscriptions  for  stock  are  being  enforced  for  the  benefit  of 
corporate  creditors,  a  subscriber  cannot,  in  the  suit  brought  to 
collect  his  subscription,  set  up  a  counter-claim  or  set-off.'   This 


240  (1891).  A  consolidated  company 
claiming  a  subscription  made  to  one 
of  the  constituent  companies  must 
prove  a  tender  of  the  stock  Pope  v. 
Lake  County,  51  Fed.  Eep.  769  (1892). 
A  corporation  cannot  be  compelled 
by  the  subscriber  for  stock  to  issue  a 
certificate  therefor  before  it  has  been 
fully  paid  up,  the  stock  being  a  part 
of  the  increased  capital  stock.  Bal- 
timore, etc.  R'y  V.  Hambleton,  77  Md. 
341  (1893).  The  issue  of  certiacates 
of  stock  is  not  necessary  to  render 
the  subscriber  liable.  Mathis  v.  Prid- 
ham,  1  Tex.  Civ.  App.  58  (1893). 

1  Fulgam  V.  Macon,  etc.  E.  R.,  44 
Ga.  597  (1873).    The  issuing  of  a  cer- 


and  approved  in  KnoxviUe,  etc.  E.  E. 
V.  Mayor,  37  S.  "W.  Eep.  883, 886  (Tenn., 


^  James  v.  Cincinnati,  etc.  E.  E,  3 
Disney  (Ohio),  361  (1858).  The  corpo- 
ration, in  suing  for  the  subscription, 
should  allege  a  readiness  and  willing- 
ness to  deliver  the  certificates  of 
stock  upon  payment.  Walter,  etc. 
Co.  V.  JefEerson,  57  Minn.  456  (1894). 

°  See  §  61,  supra.  It  has  been  held 
in  Marj'land  that  a  subscriber  to  the 
increased  capital  stock  of  a  company 
is  not  entitled  to  a  certificate  imtil 
he  has  paid  for  the  stock  in  full,  and 
such  subscriber  is  not  entitled  to  the 
rights  of  a  stockholder  until  he  has 


tificate  is  not  necessary  to  constitute '  paid  in  full.    The  court  stated  that 


stockholdership.  Cartwright  v.  Dick- 
inson, 88  Tenn.  476  (1890). 

2  McCord  V.  Ohio,  etc.  R.  E.,  13  Ind. 
230  (1859).  The  subscriber  may  com- 
pel the  corporation  to  issue  a  certifi- 
cate to  him.  BufEalo,  etc.  E.  R.  v. 
Dudley,  14  N.  Y.  336,  347  (1856); 
Mitchell  V.  Beckman,  64  CaL  117 
<1883). 

3  Burrows  v.  Smith,  10  N.  Y.  550 
<1858).    See  also  §  58,  supra.    Quoted 


such  stockholders  are  not  entitled  to 
dividends  equally  with  other  stock- 
holders. The  basis  of  the  decision 
was  the  difference  between  original 
stock  and  increased  stock.  Tlae  court 
refused  to  compel  the  corporation  to 
issue  a  certificate.  Baltim.ore,  etc. 
E'y  V.  Hambleton,  77  Md.  841  (1893). 
6  Handley  v.  Stutz,  139  U.  S.  417 
(1891);  Sawyer  v.  Hoag,  17  WaU.  610 
(1873);  Shickle  v.  Watts,  94  Mo.  410 
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rule  is  founded  in  equity  and  wise  public  policy.  Tlie  stock- 
holder.is  not  deprived  of  Ms  remedy  for  tlie  debt  due  Mm  from 
the  corporation;  but  he  is  obliged  to  proceed  in  the  same  man- 


(1888);  Government,  etc.  Co.  v.  Demp- 
sey,  50  L.  J.  (Q.  B.)  199  (1881).  Quoted 
and  approved  in  Indiana,  etc.  Co.  v. 
MoGiU,  15  Ind.  App.  1  (1896),  holding, 
however,  that  money  due  to  a  sub- 
scriber by  the  contract  under  which 
the  stock  was  issued  may  be  offset. 
The  leading  case  in  England  on  this 
subject  is  GrisseU's  Case,  K  E.  1  Ch. 
App.  538  (1866),  where  the  court  said: 
"  If  a  set-off  were  allowed  against  a 
call,  it  would  have  the  effect  of  with- 
drawing altogether  from  the  credit- 
ors part  of  the  funds  applicable  to 
the  payment  of  their  debts."  See 
also  Black's  Case,  L.  K.  8  Ch.  App. 
254  (1873);  GUI's  Case,  L.  E.  12  Ch.  D. 
755  (1879);  Calisher's  Case,  L.  E.  5 
Eq.  214  (1868);  Barnett's  Case,  L.  E. 
19  Eq.  449  (1875);  iJe  Whitehouse,  L. 
E.  9  Ch.  D.  595  (1878),  disapproving 
Brighton  Arcade  Co.  v.  DowUng,  L. 
E.  3  C.  P.  175  (1868).  See  also  Mat- 
thews V.  Albert,  24  Md.  527  (1866). 
Garnet,  etc.  Min.  Co.  v.  Sutton,  3  B. 
&  S.  321  (1862),  aUowing  setoff,  was 
based  on  a  statute  repealed  by  Com- 
panies Act,  1863.  See  HUlier  v.  Alle- 
gheny Mut.  Ins.  Co.,  3  Pa.  St.  470 
(1846);  Long  v.  Penn  Ins.  Co.,  6  Pa. 
St.  421  (1847).  Cf.  Scammon  v.  Kim- 
baU,  93  U.  S.  362  (1875);  Osgood  v. 
Ogden,  4  Keyes,  70  (1868);  Lawrence 
V.  Nelson,  21  N.  Y.  158  (1860). 

A  subscriber  cannot  set  off  against 
his  unpaid  subscription  a  judgment 
lien  where  there  are  prior  Hens  which 
would  take  the  money  due  on  his 
subscription  if  he  should  first  pay  it 
in.  Nor,  on  the  other  hand,  if  there 
are  other  debts  of  the  company,  will 
the  obligation  of  the  company  to  the 
stockholders  be  canceled  by  the 
company's  offsetting  the  subscription 
against  the  debt,  unless  the  sub- 
scriber is  insolvent.  Gilchrist  v.  Hel- 
ena, etc.  E.  E.,  49  Fed.  Eep.  519  (1892); 


Boulton  Carbon  Co.  v.  Mills,  78  Iowa, 
460  (1889).  In  this  case  the  learned 
court  refers  to  §  237d  (1st  ed.)  of  this 
work,  and  dissents  from  the  state- 
ment of  law  laid  down  herein.  It 
vstU  be  noticed,  however,  that  §  327d 
stated  the  law  as  to  set-off  in  cases 
of  statutory  liability  of  stockholders^ 
The  right  of  set-off  in  cases  of  sub- 
scription liabUity  of  stockholders  is 
stated  in  this  work  in  §  193,  supra, 
and  the  law  as  there  laid  down 
agrees  with  the  decision  in  the  above 
case — a  case  of  subscription  liabil- 
ity. Where  setK)ff  is  a  good  defense 
to  the  action  of  a  creditor  who  is  also 
a  stockholder  and  is  liable,  it  is  a 
good  defense  as  against  the  assignee 
of  his  claim.  Callanan  v.  Windsor, 
78  Iowa,  193  (1889).  Unpaid  salaries 
voted  to  its  officers  by  an  insolvent 
corporation  which  has  never  made 
any  profits  cannot  be  offset  as  against 
the  stockholders'  liability  to  credit- 
ors. Burns  v.  Beck,  etc.  Co.,  83  Ga. 
471  (1889).  A  set-off  is  not  allowed. 
Hoby  t;.  Birch,  63  L.  T.  Eep.  404  (1890), 
reviewing  the  various  contradictory 
decisions.  No  set-off  is  allowed  as  re- 
gards subscription  liability.  Tama 
Water-Power  Co.  v.  Hopkins,  79  Iowa, 
653  (1890).  In  a  suit  in  equity  by  a 
receiver  against  all  the  stockholders, 
individual  stockholders  cannot  plead 
in  set-off  debts  due  from  the  corpora- 
tion. Bausman  v.  Kinnear,  79  Fed. 
Eep.  172  (1897);  Mathis  v.  Pridham,  1 
Tex.  Civ.  App.  58  (1892).  In  ScovHI 
V.  Thayer,  105  U.  S.  143, 153  (1881),  the 
court  said:  "  It  is  a  general  rule  that 
a  holder  of  claims  against  an  insolv- 
ent corporation  cannot  set  them  off 
against  his  liability  for  an  assess- 
ment on  his  stock  in  the  corpora- 
tion in  a  suit  by  an  assignee  in  bank- 
ruptcy." To  same  effect,  Thebus  v. 
Smiley,  110  la  316  (1884);  WiUiams 
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ner,  and  is  allowed  to  participate  in  the  final  corporate  assets 
to  the  same  extent  and  at  the  same  time  as  other  creditors.^ 

Where,  however,  payment  of  a  subscription  is  demanded  or 
enforced  for  the  benefit  of  the  corporation  itself,  and  not  for 
corporate  creditors,  it  is  competent  for  the  subscriber  to  set  up, 
in  defense  of  the  action,  a  set-off  or  counter-claim.^ 

§  194.  In  New  York  it  has  been  established  that,  where  a 
corporate  creditor  brings  an  action  at  law  to  enforce  an  unpaid 
subscription,  the  subscriber  may  set  up,  in  defense  to  the  ac- 
tion, a  set-off  or  counter-claim  consisting  of  a  debt  due  from 
the  corporation  to  him,  but  that  such  a  defense  is  not  allowable 
in  a  suit  in  equity.'  The  distinction  is  based  on  the  fact  that 
a  general  accounting  of  all  corporate  debts  and  assets  is  possi- 
ble by  the  latter  remedy,  but  is  impossible  in  the  action  at  law.* 


V.  Traphagen,  38  N.  J.  Eq.  57  (1884). 
Payment  of  subscriptions  in  advance 
of  calls,  by  turning  in  a  debt  thereon, 
is  not  payment  upon  corporate  in- 
solvency and  veinding-up.  Kent's 
Case,  L.  E.  37  Ch.  D.  508;  S.  C.  L.  E.  89 
Ch.  D.  259  (1888).  Cf.  Healey,  Law 
&  Pr.  of  Companies  (3d  ed.),  129,  130, 
611, 834r-836.  Creditors  who  are  stock- 
holders, cannot  claim  any  part  of  the 
assets  until  their  unpaid  subscription 
is  paid,  but  may  claim  their  part  be- 
fore it  is  certain  that  any  of  the 
statutory  liability  will  be  required. 
Schlaudecker's  Appeal,  14  AtL  Eep. 
239  (Pa.,  1888).  A  counter-claim  which 
the  company  had,  but  which  has 
been  adjudicated  against  it,  cannot 
be  set  up  by  stockholders  when  they 
are  sued  on  their  subscriptions.  Stutz 
V.  Handley,  41  Fed.  Eep.  531  (1890); 
reversed  on  other  grounds,  139  U.  S. 
417.  A  subscriber  sued  on  his  sub- 
scription may  set  off  a  debt  due  from 
the  company  to  him.  Appleton  v. 
Turnbull,  84  Me.  73  (1891).  Set-off  of 
a  debt  by  defendant  against  the  cor- 
porate creditor  is  good,  even  in  an 
equitable  suit,  if  only  one  creditor 
has  come  into  the  suit.  Washington 
Sav.  Bank  v.  Butchers',  etc.  Bank,  130 
Mo.   155  (1895).     Concerning  set-off 


as  against  the  statutory  liability  of 
stockholders,  see  §  235,  infra. 

1  Grissell's  Case,  L.  E.  1  Ch.  Appi 
538  (1866).  Cf.  Long  v.  Penn  Ins.  Co., 
6  Pa.  St.  431  (1847). 

2  Barnett's  Case,  L.  E.  19  Eq.  449 
(1875);  Bausman  v.  Denny,  73  Fed. 
Eep.  69  (1896).  Where  a  corporate 
creditor  is  suing  the  corporation,  a 
stockholder  cannot  intervene  in  a 
suit  and  set  up  a  coiuiter-cLaim  or 
set-ofE  due  from  such  corporate  cred- 
itor to  such  intervening  stockholder. 
Gallagher  v.  Germania  Brewing  Co., 
53  Minn.  214  (1898). 

'Eichards  v.  Kinsley,  14  Daly 
(N.  Y.),  884  (1887),  where  the  rule  is 
clearly  laid  down;  also,  Christensen  v. 
Colby,  48  Hun,  363  (1887).  In  both  of 
these  oases  the  rule  is  based  on  anal- 
ogous decisions  in  regard  to  the  stock- 
holder's statutory  liabilities.  See 
§  335,  infra. 

*  Tallmadge  v.  FishkiU  Iron  Co.,  4 
Barb.  382  (1848).  In  Wheeler  v.  MiHar, 
90  N.  y.  853  (1883),  the  stockholder's 
subscription  and  statutory  liability 
combined  were  sufficient  to  pay  his 
own  and  the  other  debts  involved  in 
the  case.  See  Sackett's  Harbor  Bank 
V.  Blake,  3  Eioh.  Eq.  (S.  C.)  325  (1851); 
Grose  v.  Hilt,  86  Me.  23  (1853);  Whitr 
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§  195.  Statute  of  limitations. —  After  a  call  has  been  made, 
and  the  subscription  or  a  part  of  the  subscription  is  thereby 
rendered  due  and  payable,  the  statute  of  limitations  begins  to 
run.  Difficulty,  however,  arises  hi  determining  whether  the 
statute  begins  to  run  before  the  call  is  made.  In  Pennsylva- 
nia there  formerly  was  an  inclination  to  hold  that  the  caU  must 
be  made  before  six  years  have  elapsed  after  the  call  is  possible ; 
otherwise  the  right  of  collection  is  barred.^  But  the  better 
rule,  and  the  one  supported  by  the  weight  of  authority,  is  that 
the  statute  of  limitations  begins  to  run  on  a  subscription  for 
stock  only  after  a  caU  has  been  made  and  is  due.^    It  has  been 


man  v.  Porter,  107  Mass.  533  (1871),  a 
joint-stock  company  case;  Poole's 
Case,  L.  R.  9  Ch.  D.  328  (1878).  Cf. 
Eastman  u  Crosby,  90  Mass.  306  (1864). 
iMoCuliyu  Pittsburgh,  etc.  R.  R., 
33  Pa.  St.  25  (1858);  Pittsburgh,  etc. 
R.  R.  V.  Byers,  83  Pa.  St.  23  (1858); 
Pittsburgh,  etc.  R.  R.  v.  Graham,  36 
Pa.  St.  77  (1859);  Shackamaxon  Bank 
•V.  Disston,  3  R'y  &  Corp.  L.  J.  62  (Pa., 
1887).  Cf.  Pittsburgh,  etc.  R.  R.  v. 
Plummer,  37  Pa.  St.  413  (1860).  A 
■contrary  rule  seems  to  have  been  fol- 
lowed in  Mack's  Appeal,  7  AtL  Rep. 
481  (1886).  And  it  is  now  held  in 
Pennsylvania  that  the  statute  of  lim- 
itations runs  against  an  unpaid  sub- 
scription from  the  date  of  the  as- 
signment by  the  corporation  for  the 
benefit  of  creditors,  and  not  from  the 
time  of  a  caU.  Franklin  Sav.  Bank 
V.  Bridges,  8  AtL  Rep.  611  (Pa.,  1887). 
Of.  Allibone  v.  Hager,  46  Pa.  St.  48 
(1863),  where  a  plea  of  the  statute  of 
limitations  in  a  suit  for  unpaid  sub- 
scriptions was  not  allowed,  because 
by  statute  the  liability  of  stockhold- 
ers continued  until  the  whole  capital 
was  paid  in.  In  Shackamaxon  Bank 
V.  Dougherty,  20  W.  N.  Cas.  397  (1887), 
it  was  held  that  a  mere  delay  of  six 
years  in  making  calls  barred  all  re- 
covery, and  obviously  the  bar  of  the 
statute  was  applied  when  no  action 
was  brought  for  six  years  after  as- 
sessment made,  or  six  years  after  the 


corporation  assigned  for  the  benefit 
of  its  creditors.  The  statute  of  lim- 
itations begins  to  run  when  the  sub- 
scription is  made,  even  though  a  call 
is  not  made  until  long  afterwards. 
Great  Western  TeL  Co.  u  Purdy,  83 
Iowa,  430  (1891).  A  decision  of  a 
state  court  that  the  statute  of  lim- 
itations runs  against  a  subscription 
from  the  time  that  the  subscription 
is  made  does  not  involve  any  federal 
question.  Great  Western  Tel.  Co.  v. 
Purdy,  163  U.  S.  339  (1896),  applying 
the  Iowa  statute  of  limitations.  See 
also  §  189,  supra. 

2  The  statute  of  limitations  runs 
only  from  the  time  of  a  caU.  Glenn 
V.  Marbuxy,  145  IT.  S.  499  (1893) ;  Haw- 
kins V.  Glenn,  131  U.  S.  319  (1889) 
Glenn  v.  Liggett,  135  U.  S.  533  (1890) 
Semple  v.  Glenn,  91  Ala.  345  (1891) 
Lehman  v.  Glenn,  87  Ala.  618  (1889) 
Glenn  v.  Priest,  48  Fed.  Rep.  19 
(1891);  Priest  v.  Glenn,  51  Fed.  Rep. 
405  (1893).  The  fom-  years'  statute 
of  limitations  in  Nebraska  begins  to 
run  against  an  assessment  of  the 
comptroller  on  national-bank  stock 
from  the  time  the  assessment  is  due, 
and  the  same  length  of  time  will  be 
a  bar  to  a  suit  in  equity  even  as 
against  the  party  who  transferred 
the  stock  to  an  irresponsible  person 
in  order  to  avoid  liability.  Thomp- 
son V.  German  Ins.  Co.,  77  Fed.  Rep. 
358  (1890).    Where  by  statute  the  a&- 
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lield  that  where  the  statute  is  a  bar  against  the  corpoi'ation  it 
is  a  bar  against  corporate  creditors.^  But  a  more  just  rule  pre- 
vails in  New  York,  to  the  effect  that,  inasmuch  as  the  corporate 
creditor's  right  to  enforce  the  unpaid  subscription  accrues  only 


signor  is  liable,  the  statute  of  limita- 
tions does  not  commence  to  run  until 
there  has  been  a  call.  Priest  v.  Glenn, 
51  Fed.  Eep.  400  (1893);  Taggart  v. 
Western  Md.  K.  R.,  24  Md.  563  (1866); 
Western  E.  B.  v.  Avery,  64  N.  C.  491 
(1870);  Glenn  v.  WiUiams,  60  Md.  93 
(1882);  Baltimore,  etc.  Turnp.  Co.  v. 
Barnes,  6  H.  &  J.  (Md.)  57  (1823);  Salis- 
bury V.  Black's  Adm'r,  6  H.  &  J.  (Md.) 
393  (1825),  where,  however,  no  call 
was  necessary;  Curry  v.  Woodward, 
53  Ala.  871  (1875);  Glenn  v.  Soule,  33 
Fed.  Rep.  417  (1884);  Glenn  v.  Foote, 
36  Fed.  Rep.  824  (1888);  Great  West- 
em  TeL  Co.  V.  Gray,  122  111.  630  (1887). 
Cf.  §  225,  infra;  Glenn  v.  Howard,  81 
Ga.  383  (1889).  If  a  subscription  is 
conditional,  the  statute  of  limitations 
runs  only  from  the  time  of  perform- 
ance. Cornell's  Appeal,  114  Pa.  St. 
153  (1886).  Merely  authorizing  a  re- 
ceiver to  collect  subscriptions,  held 
not  a  call  sufficient  to  set  the  statute 
of  limitations  running.  Glenn  v. 
Macon,  32  Fed.  Rep.  7  (1887).  Where 
the  statute  prescribes  that  the  re- 
ceiver shall  collect  subscriptions  at 
once,  the  statute  of  limitations  begins 
to  run  as  soon  as  he  is  appointed. 
Webber  v.  Hovey,  65  N.  W.  Rep.  619 
(Mich.,  1895).  The  statute  of  limitar 
tions  begins  to  run  on  unpaid  sub- 
scriptions from  the  dissolution  of  the 
corporation.  Garesohe  v.  Lewis,  93 
Mo.  197  (1887).  Statute  of  limitations 
runs  against  unpaid  subscriptions 
•only  from  the  time  of  a  caU  by  the 
court,  not  from  tlie  time  of  an  assign- 
ment to  a  trustee.  Vanderwerken  v. 
Glenn,  85  Va.  9  (1888) ;  Lewis  v.  Glenn, 
84  Va.  947  (1888).  The  state  stat- 
ute of  limitations  as  to  executors 
and  estates  will  be  applied  by  the 
federal  courts  to  suits  by  a  receiver 


for  the  enforcement  of  a  stockhold- 
er's liability  in  a  national  bank.  But- 
ler V.  Poole,  44  Fed.  Rep.  586  (1890). 
Although  the  statute  of  limitations 
bars  the  action  by  the  creditor 
against  the  corporation,  yet  if  a  lien 
exists  by  trust  deed,  the  debt  may 
be  enforced  against  impaid  subscrip- 
tions. Hambleton  v.  Glenn,  9  S.  E. 
Rep.  129  (Va.,  1889).  If  the  stock- 
holder is  a  non-resident  the  statute 
of  limitations  does  not  run.  Tama, 
etc.  Co.  V.  Hopkins,  79  Iowa,  653 
(1890).  The  statute  of  limitations  is 
no  bar.  Lehman  v.  Glenn,  87  Ala. 
618  (1889).  The  statute  of  limitations 
begins  to  run  in  favor  of  stockhold- 
ers against  the  creditor's  debt  at  the 
same  time  it  commences  to  run  in 
favor  of  the  company,  even  though 
the  company  is  sued  before  the  stat- 
ute is  a  bar  as  to  it.  The  statute  runs 
against  the  liability  of  subscribers 
from  the  time  of  the  subscription, 
where  no  call  is  made  before  the  stat- 
ute becomes  a  bar.  Hamilton  v. 
Clarion,  etc.  R.  R.,  144  Pa.  St.  34 
(1891).  The  statute  of  limitations 
does  not  begin  to  run  as  against  cred- 
itors until  they  have  exhausted  their 
remedy  against  the  company,  and 
have  established  the  amount  diie 
from  the  stockholders  and  necessary 
to  pay  the  debt.  Mathis  v.  Pridham, 
1  Tex.  Civ.  App.  58  (1892).  The  stat- 
ute of  limitations  begins  to  run  only 
from  the  date  of  a  call,  even  though 
long  ijrior  thereto  the  defendant  said 
he  would  not  take  his  stock.  JRe 
Haggart,  etc.  Co.,  19  App.  Rep.  (Can.) 
582  (1892). 

1  Stilphen  v.  Ware,  45  Cal.  110  (1873) ; 
Davidson  v.  Rankin,  34  Cal.  503  (1868), 
in  probate  matters;  Thompson  v. 
Reno  Sav.  Bank,  19  Nev.  103, 171, 243, 
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after  judgment  against  the  corporation  is  obtained,  the  statute 
of  limitations  rims  only  from  the  date  of  such  judgment.' 
Courts  of  equity  will  generally  apply  the  same  period  of  lim- 
itation, unless  there  be  special  and  equitable  reasons  for  doing 
otherwise.^  Where  a  subscriber  defeats  even  a  part  of  the  ac- 
tion on  his  subscription  by  setting  up  the  statute  of  limita- 
tions, he  cannot  claim  the  stock,  at  least  unless  he  pays  the 
part  which  was  barred  by  the  statute.^    Liability  on  stock  is- 


291,  293  (1885);  Soutli  Carolina  Mfg. 
Co.  V.  Bank  of  South  Carolina,  6  Rich. 
Eq.  (S.  C.)  337  (1854);  First  Nat.  Bank 
V.  Greene,  64  Iowa,  415  (1884).  Tlie 
statute  applicable  to  written  con- 
tracts applies,  although  the  subscrip- 
tion is  partly  in  writing.  Fahnouth, 
etc.  Co.  V.  Shawhan,  107  Ind.  47  (1886). 
It  is  well  to  suggest  here  that  the 
creditor,  before  enforcing  this  lia- 
bility, must  first  obtain  judgment 
against  the  corporation.  See  §  200, 
infra.  The  corporation  can  defeat 
the  action  against  it  by  setting  up 
the  statute  of  limitations,  if  sufficient 
time  has  elapsed.  If  the  corporation 
fails  to  set  up  that  defense,  the  stock- 
holder may  set  it  up  in  behalf  of  the 
corporation  when  he  is  sued.  Such, 
at  least,  is  the  rule  in  some  jurisdic- 
tions. See  §  209,  infra.  The  statute 
of  limitations,  by  commencing  to  run 
against  one  call,  does  not  thereby 
commence  to  run  against  the  whole 
subscription.  Dorsheimer  v.  Glenn, 
51  Fed.  Rep.  404  (1892) ;  Priest  v.  Glenn, 
51  Fed.  R«p.  405  (1893). 

1  Christensen  v.  Quintard,  36  Hun, 
334  (1885);  Christensen  v.  Colby,  43 
Hun,  363  (1887).  See  also  §  335,  infra, 
notes.  Of.  Williams  v.  Taylor,  130 
N.  Y.  244  (1890),  rev'g  "Williams  v. 
Meyer,  41  Hun,  545,  involving  a  sale 
of  treasury  stock.   53  Pac.  Rep.  959. 

2  Bank  of  United  States  v.  Dallam, 
4  Bana  (Ky.),  574  (1836).  In  Payne  v. 
Bullard,  23  Miss.  88  (1851),  and  High- 
tower  V.  Thornton,  8  Ga.  486  (1850), 
however,  it' was  held  that  the  statute 
of  limitations  has  no  application  by 


analogy  to  the  equitable  actions  to 
collect  subscriptions.  In  Terry  v. 
Bank  of  Cape  Fear,  20  Fed.  Rep.  777 
(1884),  the  court  said,  in  a  similar 
case:  "In  adjusting  equitable  rights, 
courts  of  equity  wiU  never  allow  the 
statute  of  limitations  to  have  a  mani- 
festly inequitable  and  unjust  opera- 
tion" In  ScoviU  V.  Thayer,  105  U.  S. 
143, 155  (1881),  a  case  in  equity,  the 
court  said:  "Before  there  is  any  obli- 
gation upon  the  stockholder  to  pay 
without  an  assessment  and  call  by 
the  company,  there  must  be  some' 
order  of  a  court  of  competent  juris- 
diction, or,  at  the  very  least,  some 
authorized  demand  upon  him  for 
payment.  And  it  is  clear  the  stat- 
ute of  limitations  does  not  begin  to 
run  in  his  favor  until  such  order  or 
demand; "  citing  cases.  A  decree  of 
a  court  of  equity  that  the  subscrip- 
tion be  paid  is  equivalent  to  a  call, 
and  the  statute  commences  to  nm. 
Glenn  v.  Saxton,  68  CaL  353  (1886). 
An  assignment  by  the  corporation 
for  the  benefit  of  creditors  starts  the 
statute  within  a  reasonable  time 
thereafter.  Glenn  v.  Dorsheimer,  24 
Fed.  Rep.  536  (1889);  Glenn  v.  Priest, 
28  Fed.  Rep.  907  (1886).  For  an  ex- 
planation of  the  origin  of  the  Glenn 
cases,  see  Baltimore,  etc.  R.  R.  v. 
Glenn,  28  Md.  387  (1867).  Where  a 
decree  is  made  assessing  the  stock- 
holders on  their  subscriptions,  the 
statute  of  limitations  begins  to  riui 
from  the  entry  of  the  decree.  Glenn 
V.  McAUister,  46  Fed.  Rep.  883  (1891). 
3  Johnson  v.  Albany,  etc.  R.  R.,  54 
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sued  for  prope'rty  at  an  overvaluation  commences  only  Upon 
insolvency  of  the  corporation.  Hence  the  statute  of  limita- 
tions runs  from  that  date.'^ 

§  196.  Ignorance  or  mistake. —  It  is  no  defense  to  an  action 
for  a  subscription  that  the  subscriber  at  the  time  of  subscribing 
was  ignorant  of  the  actual  condition  of  the  corporation.^  Nor 
is  it  a  defense  that  he  was  ignorant  of  the  legal  effect  of  the 
subscription  contract  which  he  signed.' 

§  197.  Miscellaneous  defenses — Change  in  the  contract. —  A 
subscriber  cannot  defeat  an  action  for  the  collection  of  his  sub- 
scription by  alleging  that  the  charter  was  obtained  in  bad 
faith ;  *  or  that,  where  a  corporate  creditor  is  enforcing  pay- 
ment, such  creditor  is  also  a  director  of  the  corporation ;  ^  or 
that  other  subscribers  have  paid  their  subscriptions  in  Confed- 
erate money;*  or  that  he  has  paid  the  subscription  by  note 
instead  of  by  cash,  as  required  by  the  charter ; '  or  that  the 
promoters  sold  to  the  corporation  a  patent-right  at  an  over- 
valuation ; '  or  that  the  officers  were  illegally  elected ; '  or  that 
an  illegal  by-law  prevents  his  voting  until  calls  are  paid ; '"  or 
that,  by  the  charter,  the  whole  capital  stock  should  have  been 
paid  in  before  the  commencement  of  business,  which  was  not 
done ;  '^  or  that  the  corporation  has  been  ousted  from  its  fran- 
chises ;  '^  or  that  the  plaintiff  is  only  an  assignee  of  the  com- 

N.  T.  416,  426  (1873),  -where  the  court  changed.    Peychaud  v.  Lane,  34  La. 

said:   "The  claim  of  the  plaintiff  is  Ann.  404  (1872). 

not  supported  by  any  principle  that  ^  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo. 

should  give  it  any  consideration  in  286  (1881). 

either  a  court  of  law  or  equity.    The  *  Macon,  etc.  E.  R.  v.  Vason,  57  Ga. 

statute  of  limitations  never  paid  a  314  (1876). 

debt,  although  it  barred  a  remedy."  '  Little  v.  0;Brien,  9  Mass.  423  (1813). 

1  Jones  V.  Whitworth,  94  Term.  603  8  Dorris  v.  French,  4  Hun,  292  (1875). 
(1895),  holding   also  that  the  time  See  also  oh.  Ill  and  notes. 

may  be  shorter  as  to  deceased  stock-  9  Vernon  Soo.  v.  Hills,  6  Cow.  23 

holders.  (1836).    See  also  §  110,  supra.     It  is 

2  Payson  v.  Withers,  5  Biss.  369  no  defense  that  the  trustees  were 
(1873);  8.  C,  19  Fed.  Cas.  39.  not  stockholders,  as  required  by  stat- 

3  New  Albany,  etc.  R.  B.  v.  Fields,  ute.  Ross  v.  Bank  of  Gold  HiU,  30 
10  Ind.  187  (1858);  Clem  v.  Newcastle,  Nev.  191  (1888). 

etc.  R.  R.,  9  Ind.  488  (1857).    See  also      lo  Chandler  v.  Northern  Cross  R.  R.,' 
cases  in  §§  53, 146,  supra.  18  111.  190  (1856). 

■•Garrett  v.  Dillsburg,  etc.  R.  R.,  HMoDermott  u  Donegan,  44Mo.  85 
78  Pa.  St.  465  (1875);  Smith  v.  Hei-    (1869). 

decker,  39  Mo.  157  (1866).    Or  illegally      12  Gaff  v.  Flesher,  33  Ohio  St.  107 
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[CH.  X 


pany's  rights.'  A  material  alteration,  however,  in  a  subscription 
contract  is  a  good  defense,  unless  the  corporation  proves  it  to 
have  been  made  without  its  knowledge  or  procurement.^  The 
defenses  that  the  corporate  charter  has  been  amended  by  the 
legislature  withoiit  the  consent  of  the  defendant  subscriber;' 
that  an  assignee  of  the  corporation  has  the  sole  right,  as  a  gen- 
eral rule,  to  coUect  subscriptions;  *  that  the  stockholder  did  not 
know  the  legal  effect  of  his  subscription; '  and  that  the  charter 
differs  from  the  terms  of  the  subscription  contract, —  are  consid- 
ered elsewhere.^  Yarious  other  defenses  are  referred  to  in  the 
note  below.' 


(1877);    Rowland  v.  Header    Furni- 
ture Co.,  38  Ohio  St.  269  (1883). 

1  See  ch.  VII,  supra. 

2  Berry  v.  Marietta,  etc.  E'y,  26 
OUo  St.  673  (1875).  Cf.  Ellison  u  Mo- 
bile, etc.  R.  R.,  36  Miss.  572  (1858). 
See  also  §  62,  supra. 

■      3  See  ch.  XXVIII,  infra. 

<  See  §  111,  supra,  and  §  853,  infra. 

5  See  §  146,  supra. 

*  See  §  503,  note,  infra,  and  ch.  IX. 

'Change  of  name  is  no  defense. 
Howard  v.  Glenn,  85  Ga.  388  (1890). 
A  change  of  name  during  organiza- 
tion is  no  defense.  Priest  v.  Glenn, 
51  Fed.  Rep.  400  (1892).  A  slight 
change  in  the  name  as  incorporated 
is  no  defense.  Joseph  v.  Davis,  10  S. 
Rep.  830  (Ala.,  1892).  A  slight  change 
in  the  name  is  no  defense  where  the 
subscriber  has  already  paid  assess- 
ments. McCormick  v.  Great  Bend, 
etc.  Co.,  48  Kan.  614  (1893).  An  in- 
crease of  the  capital  stock  as  allowed 
by  the  charter  does  not  release  sub- 
scribers. Port  Edwards,  etc.  R'y  v. 
Ai-pin,  80  Wis.  314  (1891).  It  is  no  de- 
fense to  a  subscription  that  the  sub- 
scriber did  not  read  the  paper.  Stutz 
V.  HandJey,  41  Fed.  Rep.  581  (1890); 
^reversed  on  other  grounds,  139  U.  S. 
417.  Although  a  corporation  has 
taken  more  subscriptions  than  its 
capital  stock  and  has  issued  certifi- 
cates therefor,  yet  this  does  not  re- 
lease subscribers  up  to  the  correct 


amount.  Cartwright  v.  Dickinson, 
88  Tenn.  476  (1890).  It  is  no  defense 
to  a  railroad  stock  subscription  that 
defendant  was  to  receive  stock  in  a 
construction  company,  or  that  the 
control  would  not  change  hands,  or 
that  the  company  has  sold  all  its 
property.  Russell  v.  Alabama  Mid- 
land R'y,  94  Ga.  510  (1894).  It  is  no 
defense  that  a  greater  capital  stock 
is  provided  for  in  the  charter  than  in 
the  preliminary  agreement,  nor  that 
the  subscriptions  have  not  all  been 
paid  in,  where  the  defendant  acqui- 
esced in  all  this  by  attending  meet- 
ings and  voting.  International,  etc. 
Assoc.  V.  Walker,  83  Mich.  386  (1800). 
A  subscription  to  stock  is  enforceable 
severally  although  signed  by  several. 
A  change  in  it  by  several  of  the  sub- 
scribers does  not  release  the  others. 
An  increase  in  the  capital  upon  in- 
coi-poration  does  not  release.  Gib- 
bons V.  Grinsel,  79  Wis.  865  (1891).  A 
sale  under  statutes  existing  at  the 
time  of  subscription  is  valid  and  does 
not  release  the  subscriber.  Arm- 
strong V.  Karslmer,  47  Ohio  St.  376 
(1890).  A  person  who  has  been  dis- 
charged under  the  bankrupt  act  is 
not  liable  on  subscriptions  made  pre- 
vious to  his  application  in  bajik- 
ruptcy.  Glenn  v.  Abell,  89  Fed.  Rep. 
10  (1889);  but  see  Sayre  v.  Glenn,  87 
Ala.  631  (1889).  A  discharge  in  banl;:- 
ruptcy  of  a  subscriber  for  stock  is  a 
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§  198.  Waiver  of  defenses. —  A  subscriber  to  stock  in  a  cor- 
poration- may  waive  any  defense  he  may  have  to  the  subscrip- 
tion. The  waiver  may  be  express,  or  it  may  arise  by  implica- 
tion from  the  acts  and  declarations  of  the  subscriber.  Thus, 
talcing  part  in  corporate  meetings,^  or  the  payment  of  a  call, 
with  full  knowledge  of  the  defense,  are  held  to  be  a  waiver;' 
and  any  act  indicating  a  clear  intent  to  abide  by  or  accept  or 
pass  over  an  objection  which  the  subscriber  might  make  will 
be  held  to  be  a  waiver.' 


bar  to  a  suit  to  enforce  the  subscrip- 
tion where  the  company  became 
insolvent  before  such  bankruptcy. 
Carey  v.  Mayer,  79  Fed.  Eep.  936 
(1897). 

iKampmann  v.  Tarver,  39  S.  W. 
Eep.  1144  (Tex.,  1895).  The  court 
may  submit  to  the  jury  whether  the 
defendant  knew  that  the  whole  capi- 
tal stock  was  not  subscribed  when 
he  attended  meetings  and  voted.  In- 
ternational, etc.  Assoc.  V.  Walker,  97 
Mich.  159  (1893).  A  subscriber  who 
takes  part  in  the  business  of  the  com- 
pany cannot  defend  on  the  ground 
that  a  statute  had  not  been  complied 
with  in  paying  in  twenty  per  cent  in 
cash.  Canfleld  v.  Gregory,  66  Conn. 
9  (1895). 

2  Mississippi,  etc.  E.  R.  v.  Harris,  36 
Miss.  17  (1858);  Inter-Mountain  Pub. 
Co.  V.  Jack,  5  Mont.  568  (1885);  Ham- 
ilton V.  Grangers',  etc.  Ins.  Co.,  67 
Ga.  145  (1881).  A  subscriber  by  tak- 
ing part  in  the  organization  and  pay- 
ing part  of  the  subscription  waives 
objections  to  the  irregular  incorporar 
tion  of  the  company.  Greenbrier,  etc. 
Exp.  V.  Squires,  40  W.  Va.  307  (1895). 
A  payment  of  a  call  on  a  subscription 
is  not  a  waiver  of  the  defense  that 
the  corporation  has  been  formed  for 
different  purposes  than  were  repre- 


sented by  the  promoters  at  the  time 
of  the  subscription,  where  the  sub- 
scriber did  not  know  that  fact  when 
he  paid.  Strong  v.  Southwestern,  etc. 
Co.,  38  S.  W.  Eep.  546  (Tex.,  1896). 
Partial  payment  of  the  subscription 
in  ignorance  of  the  fact  that  one  of 
the  other  subscribers  was  incompe- 
tent to  subscribe  is  not  a  waiver  of 
the  defense.  Denny  Hotel  Co.  v.  Gil- 
more,  6  Wash.  153  (1893).  The  com- 
plaint need  not  allege  that  the  full 
actual  stock  has  been  subscribed, 
where  it  alleges  that  the  subscriber 
had  paid  several  instalments  and  had 
received  a  dividend.  Duluth  Inv.  Co. 
V.  De  Witt,  63  Minn.  538  (1896). 

3  See  May  v.  Memphis  Branch  E.  E., 
48  Ga.  109  (1873);  Middlesex  Tump. 
Corp.  V.  Swan,  10  Mass.  384  (1813); 
McCully  V.  Pittsburgh,  etc.  E.  E.,  83 
Pa.  St.  35  (1858).  Participating  in 
benefits  with  knowledge  is  a  waiver. 
Detroit,  etc.  Club  v.  Fitzgerald,  67  N. 
W.  Eep.  899  (Mich.,  1896).  The  de- 
fense that  the  full  capital  stock  has 
not  been  subscribed  may  be  waived, 
and  where  the  treasured  collects  from 
others  he  cannot  set  up  such  defense' 
himself.  Macfarland  v.  West  Side 
Imp.  Assoc,  73  N.  W.  Eep.  736  (Neb., 
1898).  See  also  §§  160, 161,  swpro,  and 
ch.  XLIV. 
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THE    STOCKHOLDERS'   LIABILITY   TO    CORPORATE   CREDITORS 
UPON  UNPAID  SUBSCRIPTIONS. 


§  199.  Unpaid  subscriptions  a  fund 
for  the  benefit  of  creditors — 
Construction  of  the  liability. 

200.  Can    be   reached   only  after 

judgment  against  the  corpo- 
ration, and  execution  re- 
turned unsatisfied. 

201.  The  remedy  by  garnishment 

or  attachment,  or  by  notice 
to  the  stockliolder. 

202.  The  remedy  by  mandamus. 

203.  The  remedy  by  action  at  law. 

204.  The  remedy  by  bill  in  equity. 

205.  206.    Parties   to  the   bill   in 

equity. 


207. 


A  court  of  equity  may  make  a 
call. 

Receivers  and  assignees  in 
bankruptcy  or  for  the  bene- 
fit of  creditors — Their  duties, 
powers,  and  liabilities  as  to 
shares  not  paid  up. 

The  judgment  against  the  cor- 
poration •  impeachable  only 
for  fraud  or  want  of  juris- 
diction. 

210.  Defenses  available  against  cor- 

porate creditors  m  actions 
to  compel  payment  of  bal- 
ances of  subscriptions. 

211.  Contribution. 


208. 


209. 


§199.  JJnpmd  subscriptions  a  fund  for  the  benefit  of  credit- 
ors —  Construction  oj  the  liability. —  The  capital  or  capital 
stock  of  a  corporation  is  the  aggregate  of  the  par  value  of  all 
the  shares  into  which  the  capital  is  divided  upon  the  incorpo- 
ration ;  it  is  the  fund  or  resource  with  which  the  corporation 
is  enabled  to  act  and  transact  its  business,  and  upon  the  faith 
of  which  persons  give  credit  to  the  corporation  and  become 
corporate  creditors.  The  public,  in  dealing  with  a  corpora- 
tion, assumes  that  its  actual  capital,  in  money  or  money's  worth, 
is  equal  to  the  capital  stock  which  it  purports  to  have,  unless 
it  has  been  impaired  by  business  losses.  The  public  has  a  right 
to  assume  that  the  capital  stock  has  been  or  will  be  fully  paid 
up,  if  it  be  necessary  in  order  to  meet  corporate  liabilities. 
Accordingly,  the  American  courts  go  very  far  to  protect  cor- 
porate creditors ;  and  in  this  country  it  is  a  well-settled  doctrine 
that  capital  stock,  and  especially  unpaid  subscriptions  to  the 
capital  stock,  constitute  a  fund  for  the  benefit  of  the  creditors 
of  the  corporation.^    There  are  three  methods  by  which  stock- 

1 "  Though  it  be  a  doctrine  of  mod-  lished  that  the  capital  stock  of  a 
em  date,"  says  Mr.  Justice  Miller  in  corporation,  especially  its  unpaid  sub- 
Sawyer  V.  Hoag,  17  Wall.  010,  620  scriptions,  is  a  tirust  fund  for  the  ben- 
(1873),  "  we  think  it  now  well  estab-    eftt  of  the  general  creditors  of  the 
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holders  seek  to  avoid  their  liability  to  corporate  creditors :  first, 
by  a  cancellation  or  withdrawal  from  the  contract;'  second, 
by  a  release  from  their  obligation  to  pay  the  full  par  value  of 
the  stock ;  ^  third,  by  a  transfer  of  the  stock.'  In  each  of  these 
cases,  however,  a  court  of  equity  does  its  utmost  to  x^rotect  the 
corporate  creditors,  and  a  rigid  scrutiny  will  be  made  in  the 
interest  of  creditors  into  every  transaction  of  such  a  nature.* 


corporation.  And  when  we  consider 
the  rapid  development  of  corporar 
tions  as  instrumentalities  of  the  com- 
mercial and  business  world  in  the  last 
few  years,  with  the  corresponding 
necessity  of  adapting  legal  princi- 
ples to  the  new  and  varying  exigen- 
cies of  this  business,  it  is  no  solid 
•objection  to  such  a  principle  that  it 
is  modern,  for  the  occasion  for  it  could 
not  sooner  have  arisen."  This  seems 
to  be  a  distinctively  American  doc- 
trine. It  is  not  known  to  the  English 
law,  and  was  first  clearly  announced 
by  Mr.  Justice  Story  in  Wood  v.  Dum- 
mer,  3  Mason,  308  (1834) ;  S.  C,  30  Fed. 
Cas.  485.  See  also  the  cases  of  High- 
tower  V.  Thornton,  8  Ga.  486  (1830); 
Germantown  Pass.  R'y  v.  Fitler,  60  Pa. 
:St.  134  (1869);  Crawford  v.  Rohrer,  59 
Md.  599  (1883) ;  Lewis  v.  Robertson,  21 
MisS!  558  (1850);  Bunn's  Appeal,  105 
Pa.  St.  49  (1884);  Curran  v.  Arkansas, 
15  How.  304  (1853);  Mumma  v.  Poto- 
mac Co.,  8  Pet.  381  (1834);  Sanger  v. 
Upton,  91  U.  S.  56  (1875);  Moi-gan 
County  V.  Allen,  103  U.  S.  498  (1880); 
Osgood  V.  Laytin,  3  Keyes  (N.  Y.),  531 
(1867);  S.  C,  5  Abb.  Pr.  (N.  S.)  1.  Of. 
Vose  V.  Grant,  15  Mass.  505  (1819); 
Spear  u  Grant,  16  Mass.  9  (1819); 
Baker  v.  Atlas  Bank,  50  Mass.  183 
(1845);  Osgood  v.  King,  43  Iowa,  478 
(1876);  Chisholm  v.  Forny,  65  Iowa, 
383  (1884);  Jackson  v.  Traer,  64  Iowa, 
469  (1884).  To  the  same  effect,  see 
GiUet  V.  Moody,  5  Barb.  185, 189  (1849) ; 
Mills  V.  Stewart,  41  N.  Y.  384,  889 
■(1869) ;  Morgan  v.  New  York,  etc.  R.  R., 
10  Paige,  Ch.  390  (1843);  Salmon  v. 
Hamborough  Co.,  1  Cas.  in  Ch.  304 


(1671) ;  Nevitt  v.  Bank  of  Port  Gibson, 
14  Miss.  513  (1846).  As  to  the  trust- 
fund  theory,  however,  see  §  9,  supra. 

1  See  §§  167-170,  SMpra. 

2  See  §§  167-170,  and  oh.  Ill,  supra. 

3  See  ch.  XV,  supra. 

*  Sawyer  v.  Hoag,  17  Wall.  610  (1873) ; 
Morgan  County  v.  Allen,  108  U.  S.  498 
(1880) ;  Chouteau  v.  Bean,  7  Mo.  App. 
310  (1879);  Gill  v.  Balis,  73  Mo.  434 
(1880);  Putnam  v.  New  Albany,  4 
Biss.  365  (Ind.,  1869);  S.  C,  30  Fed. 
Cas.  79 ;  Re  South  Mountain,  etc.  Co., 
7  Sawyer,  30  (Cal.,  1881);  S.  C,  5  Fed. 
Rep.  403;  Union  Mut.  L.  Ins.  Co.  v. 
Frear  Stone  Mfg.  Co.,  97  III  537  (1881) ; 
Singer  v.  Given,  61  Iowa,  98  (1883); 
Jackson  v.  Traer,  64  Iowa,  469  (1884); 
Mathis  V.  Pridham,  1  Tex.  Civ.  App. 
58  (1893) ;  Chisholm  v.  Forny,  65  Iowa, 
333  (1884).  In  one  case  it  is  said  that 
it  is  not  within  the  ingenuity  of  man 
to  devise  a  scheme  to  prevent  courts 
of  equity  from  enforcing  the  payment 
of  unpaid  subscriptions  to  capital 
stock  for  the  benefit  of  corporate 
creditors.  Upton  v.  Hansbrough,  3 
Biss.  417,  425  (1873);  S.  C,  38  Fed. 
Cas.  889.  Unfortunately  this  cannot 
be  said  to  be  always  the  result  of  cor- 
porate creditors'  suits  to  enforce  such 
liability.  But  the  courts  do  tlieir  ut- 
most to  give  relief.  Thus,  an  arrange- 
ment entered  into  between  the  cor- 
poration and  its  stockholders,  for  the 
purpose  of  defeating  the  claims  of 
creditors,  in  pursuance  of  which  the 
stockholders  are  allowed,  after  it  is 
ascertained  that  the  corporation  is 
insolvent,  to  buy  in  depreciated  and 
repudiated  claims  against  the  com- 
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In  construing  the  liability  of  stockholders  on  an  unpaid  sub- 
scription, the  court  will  follow  the  decisions  of  the  state  which 
created  the  corporation.' 

§  200.  Can  le  readied  only  after  judgment  against  the  cor- 
poration and  execution  returned  unsatisfied. —  Although  it  may 
be  considered  settled  law,  at  least  in  the  United  States,  that 
unpaid  subscriptions  to  the  capital  stock  of  corporations  con- 
stitute a  trust  fund  for  the  benefit  of  corporate  creditors,  yet 
such  unpaid  balances  of  subscription  are  not  the  primary  or 
regular  fund  for  the  payment  of  corporate  debts.  Persons 
transacting  business  with  the  corporation  look  to  the  corpora- 


pany,  and  thus  to  extinguish  their 
indebtedness  for  stock  subscribed,  is 
held  fraudulent  and  void.  Goodwin 
V.  McGehee,  15  Ala.  232  (1849) ;  Thomp- 
son V.  Meisser,  108  IlL  359  {1884).  And 
a  payment  in  full  for  stock,  followed 
by  an  immediate  loan  of  part  or  aU 
of  the  purchase  price  by  the  corpo- 
ration back  to  the  subscriber,  is  a 
fraud  as  to  creditors  and  the  public, 
and  will  be'  set  aside.  Sawyer  v. 
Hoag,  17  WaU.  610  (1873).  A  fraud- 
ulent device  by  which  a  stockholder 
pays  his  subscription  by  a  note,  and 
subsequently  obtains  the  note  at  a 
large  discount,  may  be  valid  as 
against  the  company,  but  will  be  set 
aside  as  regards  corporate  creditors. 
Bouton  V.  Dement,  123  111.  143  (1887). 
A  subscriber  cannot  pay  for  liis  stock 
by  purchasing  full-paid  stock  and 
having  this  substituted  for  his  sub- 
scription. Marshall  Foundry  Co.  v. 
Killian,  99  N.  C.  501  (1888).  The 
stockholder's  liability  in  this  respect 
is  not  confined  in  general  to  the  orig- 
inal capital  stock,  but  it  attaches, 
upon  an  authorized  increase  of  the 
capital,  to  such  increase.  Chubb  v. 
Upton,  95  U.  a  665  (1877).  See  also 
Veeder  v.  Mudgett,  95  N.  Y.  395  (1884) ; 
Delano  u  Butler  (Paciiio  Nat.  Bank 
Cases),  118  U.  S.  634  (1886).  The  fil- 
ing of  the  statutory  certificate  de- 
claring that  the  whole  amount  of 
the  capital  stock  has  been  paid  in  is 


not  conclusive  of  the  fact,  and  will 
not  prevent  proof  to  the  contrary. 
Barre  Nat.  Bank  v.  Hingham  Mfg. 
Co.,  137  Mass.  563  (1879);  Wheeler  v. 
Millar,  90  N.  Y.  353  (1882);  Veeder  v. 
Mudgett,  95  N.  Y.  295  (1884);  Thomp- 
son V.  Eeno  Sav.  Bank,  19  Nev.  103^ 
171,  243, 291, 393  (1885).  The  question 
whether  a  stockholder  may  limit  or 
entirely  do  away  with  his  liability, 
by  an  express  contract  to  that  effect 
with  corporate  creditoi-s,  is  consid- 
ered elsewhere.    See  §  316,  infra. 

1  Glenn  v.  Liggett,  135  U.  S.  533; 
(1890).  See  also  §  223,  infra.  The 
supreme  court  of  the  United  States 
will  not  reverse  a  judgment  of  the 
court  of  appeals  of  New  York,  al- 
though the  court  of  appeals,  in  pass- 
ing upon  the  liability  of  stockholders, 
refused  to  follow  the  law  of  Virginia, 
where  the  corporation  had  been  in- 
corporated, the  stockholders  against 
whom  suit  was  brought  being  resi- 
dents of  New  York.  Glenn  v.  Garth, 
147  U.  S.  360  (1893).  Subscribers  to 
stock  ai'e  liable  according  to  the  law 
of  the  state  incorporating  the  com- 
pany, and  not  according  to  the  law 
of  the  state  where  the  subscribers 
reside.  A  subscriber  to  stock  in  a 
Virginia  corporation  is  liable  by  stat- 
ute although  he  has  transferred  his 
stock.  Morris  v.  Glenn,  87  Ala.  638 
(1888). 
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tion  itself  for  the  pajonent  of  their  debts.  Credit  is  given  to 
the  corporation,  not  to  the  stockholders ;  and  it  is  the  natural 
order  of  business  that  the  creditors  of  the  corporation  are  to 
be  paid  by  the  corporation  from  funds  in  the  corporate  treas- 
ury. Ordinarily,  corporate  creditors  have  no  knowledge  or 
concern  about  the  subscription  list,  and  unpaid  or  partially  paid 
subscriptions  are  a  matter  entirely  between  the  corporation 
and  the  subscribers.  So  long  as  the  corporation  meets  its  obli- 
gations in  the  ordinary  course  of  business,  corporate  creditors 
have  no  need  to  concern  themselves  about  unpaid  subscriptions 
to  the  stock.  But  when  the  corporation  is  in  default  and  em- 
barrassed, or  for  any  reason  fails  to  pay  its  debts,  then  its  cred- 
itors have  rights  with  reference  to  such  unpaid  subscriptions. 
They  then  have  the  right  to  know  whether  all  the  subscriptions 
for  stock  have  been  fully  paid  in,  and,  if  not,  they  have  the 
right  to  compel  such  payment. 

It  accordingly  becomes  important  to  know  at  what  point,  in 
their  efforts  to  collect  what  is  due  them,  corporate  creditors 
may  cease  to  pursue  the  corporation  and  proceed  directly  against 
its  delinquent  members.  The  well-established  rule  upon  this 
point  is  that  a  corporate  creditor's  suit  to  enforce  payment  of 
unpaid  subscriptions  can  be  properly  brought  only  after  a  judg- 
ment at  law  has  been  obtained  against  the  corporation,  and  an 
execution  returned  unsatisfied.^   This  rule  is  of  such  importance 

1  Bank  of  United  States  v.  Dallam,  infra.     Cf.  Claflin  v.  MoDermott,  13 

4  Dana  (Ky.l,  574  (183G);  Walser  v.  Fed.  Rep.  373  (1883). 
Seligman,    31    Blatohf.    130    (1883);        Simple  contract  creditors  of  a  cor- 

"Wetherbee  v.  Baker,  85  N.  J.  Eq.  501  poration,  whose  claims  have  not  been 

(1883);  Outright  v.  Stanford,  81  IlL  reduced  to  judgment,  and  who  have 

340  (1876);  Baxter  v.  Moses,  77  Me.  no  express  Uen  on  its  property,  have 

465(1885);  Terryu  Anderson,  95 U. S.  no  standing  in  a  federal  court  of 

638,  636  (1877);   Cleveland  v.  Burn-  equity  to  obtaia  a  seizxu-e  of  their 

ham,  55  Wis.  598  (1883) ;  Freeland  v.  debtor's  property  and  collect  impaid 

McCullough,  1  Denio,  414  (1845) ;  Bay-  suliscriptions  and  apply  the  same  to 

liss  V.  Swift,  40  Iowa,  648  (1875).    The  the  payment  of  their    debts,  even 

suit  is  to  be  brought  for  this  purpose  though  they  allege  that  an  existing 

in  the  courts  of  the  state  where  the  mortgage  on  the  property  is  f  raudu- 

corporation  exists.     Barclay  v.  Tal-  lent,  and  that  the  company  is  insolv- 

man,  4  Edw.  Ch.  133  (1843);  Murray  ent,  and  a  bill  of  foreclosure  of  the 

u  Vanderbilt,  39  Barb.  140, 147  (1863);  mortgage  is  going  on.    They  might 

Bank  of  Virginia  v.  Adams,  1  Pars,  under  certain  conditions  intervene. 

Eq.  534  (1830);  Patterson  v.  Lynde,  HoUins  t;.  Brierfield  Coal,  etc.  Co.,  150 

113  riL  196  (1884);  Harris  v.  Pullman,  U.  S.  371  (1893).    The  federal  comis 

84  Hi  30,  35  (1876).    See  also  §  319,  will  not  even  foUow  a  state  statute 
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that,  by  statute,  in  many  of  the  states,  a  creditor's  right  to  pro- 
ceed against  a  stockholder  on  his  unpaid  subscription  is  alloAved 
only  after  the  remedy  against  the  corporation  itself  has  been 
exhausted.'  By  this  is  meant  that  judgment  shall  have  been 
duly  recovered  against  the  corporation,  and  execution  issued 
and  regularly  returned  unsatisfied.  Nothing  short  of  that  ex- 
hausts the  remedy  against  the  corporation.^ 

This  rule  is  founded  in  reason  and  a  Avise  public  policy  rela- 
tive to  the  transaction  of  business,  since  the  corporate  funds 
are  the  corporate  creditors'  primary  resource,  even  where  the 
liability  of  the  individual  shareholder  is  declared  to  be  pri- 
mary, like  that  of  an  original  contractor  or  partner.'  Where, 
however,  the  corporation  has  been  adjudged  a  bankrupt,  and  a 
dissolution  has  in  this  way  been  brought  about,  the  remedy 
against  the  corporation  need  not  first  be  exhausted.*    Such, 


authorizing  such  a  suit;  nor  does  the 
fact  that  the  foreclosure  suit  is  in 
the  federal  court  give  jurisdiction  of 
the  creditor's  suit.  HoUins  v.  Brier- 
field  Coal,  etc.  Co.,  150  U.  S.  371  (1893). 
The  return  of  execution  unsatisfied 
is  necessary.  Albright  v.  Texas,  46 
Pac.  Rep.  448  (N.  M.,  1896). 

1  Thornton  v.  Lane,  11  Ga.  459  (1853) ; 
Lane  v.  Harris,  16  Ga.  217  (1854);  Mc- 
Claren  v.  Franciscus,  43  Mo.  453  (1869) ; 
New  England  Com.  Bank  v.  Newport 
Steam  Factory,  6  E.  L  154  (1859); 
Priest  V.  Essex  Mfg.  Co.,  115  Mass.  380 
<1874);  Cambridge  Water-works  v. 
SomerviUe  Dyeing,  etc.  Co.,  86  Mass. 
239  (1862) ;  Lindsley  v.  Simonds,  3  Abb. 
Pr.  (N.  S.)  69  (1866);  Blake  v.  Hinkle, 
10  Yerg.  (Tenn.)  218  (1836);  Shelling- 
ton  V.  Howland,  53  N.  Y.  371  (1873); 
Wchrman  v.  Keakirt,  1  Cin.  Super.  Ct. 
(Ohio),  230  (1871);  Dauchy  u  Brown, 
24  Vt.  197  (1852);  Drinkwateru  Port- 
land Marine  R'y,  18  Me.  35  (1841); 
Handy  v.  Draper,  89  N.  Y.  334  (1882); 
Burch  V.  Taylor,  1  Wash.  St.  245 
(1890);  Baines  v.  Babcock,  95  Cal.  581 
{1891).  Cf.  Perkins  v.  Church,  31 
Barb.  84  (1859). 

-Rocky  Mountain  Nat.  Bank  v. 
BUss,  89  N.  Y.  388  (1883). 


In  England  a  scire  facias  is  a 
necessary  preliminary,  unless  there  is 
some  statutory  enactment  to  the  con- 
trary. Bartlett  v.  Pentland,  1  B.  & 
Ad.  704  (1831);  Clowes  v.  Brettell.  10 
M.  &  W.  506  (1842);  Wingfleld  v.  Bar- 
ton, 2  DowL  (N.  S.)  355  (1842);  Win- 
field  V.  Peel,  12  L.  J.  (N.  S.,  Q.  B.)  103 
(1842).  In  a  suit  by  a  corporate  cred- 
itor against  a  corporation  to  obtain 
judgment  before  suing  stockholders 
on  their  liability,  the  stockholders 
are  not  allowed  to  come  in  as  parties. 
Hambleton  v.  Glenn,  9  S.  E.  Rep.  129 
(Va.,  1889).  Proof  that  a  creditor  has 
exhausted  his  legal  remedy  against 
the  corporation  is  shown  by  the  judg- 
ment and  an  execution  thereon  re- 
turned unsatisfied.  Evidence  that  the 
company  owns  a  large  amount  of  per- 
sonal property  besides  its  road  and 
franchise  is  inadmissible.  Baines  v. 
Babcock,  95  Cal.  581  (1891). 

'Stone  V.  Wiggin,  46  Mass.  316 
(1842);  Stedman  v.  Eveleth,  47  Mass. 
114  (1843). 

<  State  Savings  Assoc,  u  Kellogg, 
53  Mo.  583  (1873);  Dryden  v.  Kellogg, 
2  Mo.  App.  87  (1876);  Shellington  v. 
Howland,  53  N.  Y.  371  (1873).  Cf. 
Ansonia  Brass,  eta  Co.  v.  New  Lamp 


363 


CH.  XI.J  SUBSCEIPTIONS   AND    COEPOEATE    CEEDITOES.  [§  200. 


also,  has  been  held  to  be  the  rule  where  the  corporation  is  no- 
toriously insolvent,'  or  is  formally  dissolved.^ 

A  bill  in  equity  lies  to  enforce  the  subscription  liability  of  a 
stockholder  in  a  foreign  corporation.  ]^o  judgment  against 
the  corporation  need  be  obtained  in  the  state  where  such  suit 
is  brought,  if  judgment  has  been  obtained  and  execution  re- 


Chimney  Co.,  53  N.  Y.  123  (1873);  S.  C. 
aflf'd,  New  Lamp  Chimney  Co.  v. 
Ansonia  Brass,  etc.  Co..  91  TJ.  S. 
656  (1875);  Walser  v.  Seligman,  31 
Blatchf.  130  (1882).  See  §  219,  infra. 
And  see,  contra,  Birmingham  Nat. 
Bank  v.  Mosser,  14  Hun,  605  (1878); 
Fourth  Nat.  Bank  v.  Franoklyn,  120 
U.  S.  747  (1887). 

1  Hodges  V.  Silver  Hill  Min.  Co.,  9 
Oreg.  200  (1881);  Terry  v.  Tubman, 
92  U.  S.  156  (1875);  Camden  v.  Do- 
remus,  3  How.  515,  533  (1845);  Stutz 
V.  Handley,  41  Fed.  Eep.  531  (1890); 
reversed  on  other  grounds,  139  U.  S. 
417;  Salt  Lake  Hardware  Co.  v.  Tin- 
tic  Milling  Co.,  13  Utah,  423  (1896). 
It  has  been  held  that  the  right  of  ac- 
tion accrues  to  the  creditor  when- 
ever it  is  clear  that  the  corporation 
has  no  property  from  which  the 
claim  can  be  paid.  A  judgment  is 
not  necessai'y  for  the  beginning  of 
an  action  against  the  stockholder, 
tliough  it  may  be  necessary  as  evi- 
dence in  such  action  to  determine 
the  measure  of  damages.  First  Nat. 
Bank  v.  Greene,  64  Iowa,  445  (1884). 
Cf.  Cleveland  v.  Marine  Bank,  17 
"Wis.  545  (1863;.  A  creditor  of  an  in- 
solvent corporation  may  bring  a 
creditor's  bill  against  the  assignee 
for  tlie  benefit  of  creditors  of  a  sub- 
scriber, even  though  no  judgment 
against  the  corporation  had  been  ob- 
tained, and  no  other  stockholders  are 
made  co-defendants.  Samainego  v. 
Stiles,  20  Pac.  Bep.  607  (Ariz.,  1889). 

2  Approved  in  Latimer  i\  Citizens' 
State  Bank,  71  N.  "W.  Rep.  225  (Iowa, 
1897);  Kincaid  v.  Dwinelle,  59  N.  Y. 
548  (1875).  Cf.  Hollingshead  v.  Wood- 
ward, 85  Hun,  410  (1885).    As  to  what 
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is  sufficient  to  dissolve  a  corporation 
for  this  purpose,  see  Kincaid  v.  Dwi- 
nelle, 59  N.  Y.  548  (1875).  Under  a 
statute  requiring  dissolution  of  the 
corporation  before  corporate  cred- 
itors can  reach  unpaid  subscriptions, 
the  corporation  is  deemed  to  be  dis- 
solved when  it  has  ceased  to  exer- 
cise its  proper  functions,  is  without 
funds,  and  is  indebted.  Penniman  v. 
Briggs,  1  Hopk.  Ch.  300  (1824);  Slee 
V.  Bloom,  19  Johns.  456  (1822);  Bank 
of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  473,  479  (1840).  Cf  Terry  v. 
Anderson,  95  U.  S.  628  (1877).  Rem- 
ington V.  Samana  Bay  Co.,  140  Mass. 
494  (1886),  holds  that  the  judgment 
herein  against  the  corporation  is 
void  if  the  corporation  has  been  dis- 
solved. It  has  been  said  that  corpo- 
rate creditors  need  not  await  the 
collection  by  the  corporation  of  doubt- 
ful claims,  but  may  compel  the  pay- 
ment of  their  claims  by  the  share- 
holders, and  let  the  latter  take  the 
risk  and  delay.  "  Creditors,"  says  the 
supreme  court  of  Tennessee,  "will 
not  be  required  to  wait  the  collec- 
tion of  doubtful  claims  or  claims  in 
litigation.  The  stockholders  must 
pay  promptly,  and  take  upon  them- 
selves the  onus  of  delay  and  risk  as 
to  all  such  claims."  Moses  v.  Ocoee 
Bank,  1  Lea  (Tenn.),  398,  413  (1878). 
See  also  Stark  v.  Burke,  9  La.  Ann. 
341,  343  (1854).  General  creditors 
may  also  reach  unpaid  subscriptions, 
although  another  corporate  creditor 
has  a  mortgage  lien  on  the  corporate 
property,  rights,  privileges,  and  fran- 
chises. Dean  v.  Biggs,  25  Hun,  122 
(1881).    See  also  §  853,  infra. 
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turned  unsatisfied  where  the  corporation  exists,  and  it  is  shown 
that  the  company  has  no  property  and  service  cannot  be  made 
in  the  state  upon  the  company.^ 

§  201.  The  remedy  iy  garnishment  or  attachment  or  iy  n(h 
tice  to  the  stockholder. —  There  are  various  remedies  which 
corporate  creditors  may  employ  to  enforce  the  payment  of 
partially  paid  up  subscriptions.  Among  these  is  that  of  gar- 
nishment. Thus,  where  a  subscription  has  been  called  in,  in 
part  or  wholly,  and  has  not  been  paid  by  the  subscriber,  it  is, 
at  least  to  the  extent  of  such  calls,  an  asset  of  the  corporation, 
and,  like  other  assets,  is  subject  to  garnishment  at  the  instance 
of  a  corporate  creditor.^ 

When,  therefore,  a  stockholder  is  in  default  for  instalments 
of  stock  for  which  calls  have  been  made,  he  stands  in  the  atti- 


1  Rule  V.  Omega,  etc.  Co.,  64  Minn. 
336  (1896).  Unless  such  proof  is  given, 
judgment  in  the  state  must  be  shown. 
National  Tube  Works  v.  Ballou,  146 
U.  S.  517  (1892);  S.  C,  43  Fed.  Eep. 
749;  Rooky  Mountain  Nat.  Bank  v. 
Bliss,  89  N.  Y.  338  (1882).  In  this  case 
it  is  held  that  a  proceeding  in  rem, 
affecting  only  the  property  of  the 
corporation  attached,  and  execution 
against  that  property,  is  not  what 
the  rule  requires;  and  again,  that 
the  recovery  of  a  judgment  and  issue 
of  execution  in  another  state  is  not 
a  compliance  with  the  rule,  but  that 
a  judgment  in  and  execution  issued 
out  of  a  court  of  the  state  where  the 
statute  is  in  force  is  necessary.  To 
the  same  effect,  see  Brioe  v.  Mimro, 
5  Can.  Law  T.  130,  Out.  High  Ct.  of 
Just,  Q.  B.  Div.  (1885),  in  which  case 
it  is  held  that  an  execution  issued 
and  retm'ned  in  Quebec  is  not  suffi- 
cient as  against  a  company  incorpo- 
rated and  existing  in  Ontario.  Con- 
tra, Shickle  v.  Watts,  94  Mo.  410  (1888). 
The  subscription  liability  may  be  en- 
forced in  another  state.  Latmier  v. 
Citizens'  State  Bank,  71  N.  W.  Rep. 
325  (Iowa,  1897);  Sigua  Iron  Co.  v. 
Brown,  19  N.  Y.  App.  Div.  143  (1897). 
See  also  §§  219,  323,  infra. 


2  Kern  v.  Chicago,  etc.  Assoc.,  140 
ni.  371  (1893);  Joseph  v.  Davis,  10 
S.  Rep.  830  (Ala.,  1892);  Meints  v. 
East  St.  Louis,  etc.  Co.,  89  HI.  48 
(1878);  Hannah  v.  Moberly  Bank,  67 
Mo.  678  (1878);  Simpson  v.  Reynolds, 
71  Mo.  594  (1880);  FauU  v.  Alaska, 
etc.  Min.  Co.,  8  Sawyer,  430  (1883); 
Curry  v.  Woodward,  53  Ala.  371  (1875) ; 
Bingham  v.  Rushing,  5  Ala.  403  (1843) ; 
Hays  V.  Lycoming  F.  Ins.  Co.,  99  Pa. 
St.  631  (1883).  Cf.  Rand  v.  White 
Moimtains  R.  R.,  40  N.  H.  79  (1860); 
Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
177  (1848);  Scott  v.  Wmdham,  73 
Miss.  76  (1894);  Dean  v.  Biggs,  25 
Hun,  122  (1881).  The  creditor  of  a 
corporation  may  garnishee  a  person 
owing  such  corporation  on  a  sub- 
scription for  stock,  even  though  such  _ 
corporation  has  sold  its  assets  to  an- 
other corporation.  Prentice  v.  U.  S. 
etc.  Steamship  Co.,  78  Fed.  Rep.  106 
(1897).  An  attachment  of  unpaid 
subsci-iptions  due  to  a  foreign  cor- 
poration wiU  be  stayed  where  seques- 
tration proceedings  are  conxmenced, 
but  the  priority  of  the  attachment 
creditor  will  be  presert'ed.  J?e  Queens- 
land, etc.  Co.,  58  L.  T.  Rep.  §78 
(1888). 
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tilde  of  any  otter  debtor  to  tlie  corporation,  and  may  he  gar- 
nished in  the  usual  way,  upon  the  theory  of  the  authorities  just 
■cited,  for  the  purpose  of  collecting  the  debt  due  from  the  cor- 
poration. But  this  remedy  is  not  available  to  reach  that  part 
of  the  unpaid  subscription  for  which  calls  have  not  been  made.^ 
The  California  courts  will  not  enforce  the  subscription  liability 
of  stockholders  in  an  Illinois  corporation  where  the  Illinois 
statutes  prescribe  that  the  remedy  may  be  by  garnishment.^ 


1  Bingham  v.  Rushing,  5  Ala.  403 
(1843);  Brown  v.  Union  Ins.  Co.,  3 
La.  Ann.  177  (1848);  Bunn's  Appeal, 
105  Pa.  St.  49  (1884).  See  also  Coal- 
field Co.  V.  Peck,  98  111.  139  (1881).  In 
Nevada  the  right  of  garnishment  in 
a  case  where  calls  had  not  been  made 
was  expressly  denied.  McKelvey  v. 
Crockett,  18  Nev.  338  (1884).  Of. 
Meints  v.  East  St.  Louis,  etc.  Co.,  89 
la  48  (1878);  Hughes  v.  Oregonian 
E'y,  11  breg.  158  (1883);  Peterson  v. 
Sinclair,  83  Pa.  St.  250  (1877);  Lang- 
ford  V.  Ottumwa  W.  P.  Co.,  59  Iowa, 
283  (1883);  Chandlers.  Siddle,10  Nat. 
Bankr.  Eeg.  336  (1874);  S.  C,  5  Fed. 
Cas.  459.  In  New  York  there  is  no 
process  of  garnishment,  but  instead 
thereof  an  attachment  is  allowed. 
Under  an  attachment  against  a 
foreign  corporation  not  chartered  by 
the  United  States,  the  sheriff  may 
levy  upon  the  sums  remaining  un- 
paid upon  a  subscription  to  the  cap- 
ital stock  of  the  corporation,  the  sub- 
scriber being  within  the  county  and 
having  property  therein;  "or  upon 
one  or  more  shares  of  stock  therein 
held  by  such  a  person,  or  transferred 
by  him  for  the  purpose  of  avoiding 
payment  thereof."  N.  Y.  Code  Civ. 
Proc,  §  646.     30  S.  E.  Eep.  348. 

It  has  also  been  held  that  a  corpo- 
rate creditor,  by  an  execution  against 
the  corporation,  may  reach  an  un- 
paid subscription,  though  no  call  has 
been  made.  Be  Glen  Iron  Works,  17 
Ped.  Eep.  334  (1883);  S.  C,  20  Fed. 
Eep.  674  (1884);  CucuUu  v.  Union  Ins. 
.Co.,  3  Bob.  (La.)  571  (1842).  Cf.  Bunn's 


Appeal,  105  Pa.  St.  49  (1884);  and  see 
Hannah  v.  Moberly  Bank,  67  Mo.  678 
(1878).  But  this  is  a  somewhat  ques- 
tionable rule,  and  the  remedy  pro- 
posed by  it  is  probably  very  seldom 
invoked.  For  the  remedy  in  Penn- 
sylvania, where  by  statute,  after  ex- 
ecution retm-ned  unsatisfied  against 
the  corporation,  on  order  of  the  court, 
execution  arises  against  the  stock- 
holders, seaLauder  v.  Tillia,  117  Pa.  St. 
304  (1887).  Bank  of  Virginia  v.  Adams, 
1  Pars.  Sel.  Cas.  534  (1850),  holding  that 
a  court  of  equity  in  Pennsylvania 
has  no  jurisdiction  to  compel  stock- 
holders of  a  foreign  corporation  resid- 
ing there  to  pay  a  subscription  to  its 
stock  on  the  application  of  its  cred- 
itors. A  judgment  against  a  non- 
resident stockholder  served  outside 
of  the  jurisdiction  is  not  enforceable. 
Wilson  V.  Seligman,  36  Fed.  Eep.  154 
(1888).  As  regards  the  statutoiy  rem- 
edy of  a  creditor  in  enforcing  an  un- 
paid subscription  in  Maine,  see  Libby 
V.  Tobey,  83  Me.  397  (1890). 

In  the  case  of  Ogilvie  v.  Knox  Ins. 
Co.,  23  How.  380  (1859),  the  com-t 
said:  "The  creditors  of  the  corpora- 
tion are  seeking  satisfaction  out  of 
the  assets  of  the  company  to  which 
the  defendants  are  debtors.  If  the 
debts  attached  are  sufficient  to  pay 
their  demands  the  creditors  need 
look  no  further.  They  are  not  bound 
to  settle  up  all  the  affairs  of  this  cor- 
poration, and  the  equities  between 
its  various  stockholders  or  partners, 
corporators,  or  debtors." 

2RusseU  V.  Pacific  E'y,  113  CaL  358 
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Still  another  remedy  is  often  given  by  statute.  The  statute 
may  provide  that,  after  the  remedy  is  exhausted  against  the 
corporation,  the  stockholders  may  by  summons  be  brought  into 
that  same  suit  and  compelled  to  pay.^ 


(1896).    See  also  Christensen  v.  Eno, 
106  N.  Y.  97  (1887). 

1 A  state  statute  may  provide  that 
a  judgment  creditor  of  a  corporation 
may  summon  in  a  stockholder  who 
has  not  paid  his  subscription  and 
compel  him  to  pay  such  subscription 
to  such  judgment  creditor.  Hill  v. 
Merchants'  Mut.  Ins.  Co.,  134  TJ.  S. 
515  (1890).  Where  the  stockholder's 
liability  attaches  upon  a  notice  served 
upon  him,  the  creditor  vs^ho  first 
serves  the  notice  acquires  a  prior 
right  to  collect.  Wells  v.  Eobb,  43 
Kan.  201  (1890).  Although  the  stock- 
holder's subscription  liability  may 
be  enforced  by  levy  of  execution 
against  his  property  on  a  judgment 
against  the  corporation,  "after  suffi- 
cient notice,"  yet  notice  to  a  non- 
resident stockholder  by  publication 
is  not  sufficient.  Wilson  v.  St.  Louis, 
etc.  E'y,  108  Mo.  588  (1891).  Where 
the  statutory  mode  of  collecting  sub- 
scriptions is  by  motion  based  on  a 
judgment  against  the  corporation, 
notice  of  the  motion  being  given  to 
the  stockholder,  such  notice  is  not 
good  when  served  out  of  the  state  on 
a  non-resident.  A  judgment  based 
on  such  notice  is  not  good.  Wilson 
V.  Seligman,  144  U.  S.  41  (1893).  In 
Missouri  it  is  held  that  "  a  proceed- 
ing by  motion  for  execution  against 
a  stockholder  of  an  insolvent  corpo- 
ration is  in  no  sense  the  institution 
of  an  indeperident  suit,  but  a  mere 
supplementary  proceeding  in  aid  of 
the  execution  against  the  corpora- 
tion." Kohn  V.  Lucas,  17  Mo.  App. 
39  (1885);  Faxon  v.  Tabnage,  87  Mo. 
13  (1885).  A  proceeding  under  the 
Missouri  statute  after  judgment 
against  the  corporation  to  collect 
stockholders'   subscription    liability 


after  a  mere  notice  may  be  removed 
into  the  federal  court.  Lackawanna, 
etc.  Co.  V.  Bates,  56  Fed.  Eep.  737 
(1893). 

The  statutory  remedy  of  issuing 
execution  against  stockholders  for 
their  unpaid  subscriptions  on  a  judg- 
ment against  the  corporation  cease.'* 
when  a  receiver  is  appointed.  Sho- 
walter  v.  Laredo  Imp.  Co.,  83  Tex. 
163  (1893).  In  England  this  plan  has 
been  tried  and  was,  unsatisfactory. 
Creditors,  when  they  could  not  ob- 
tain satisfaction  from  companies, 
singled  out  some  unfortunate  share- 
holder, and  compelled  him  to  pay  the 
whole  amount  for  which  judgment 
had  been  recovered.  This  course  was 
in  the  highest  degree  unfair;  and 
parliament  was  induced,  when  legis- 
lating on  joint-stock  companies  in 
1856,  to  leave  out  all  those  clauses, 
foimd  in  the  preceding  acts,  ena- 
bling creditors  to  execute  judgments- 
against  individual  shareholders,  and 
to  provide,  instead,  that  creditors 
should  have  the  power,  upon  non- 
payment of  the  debts  due  to  them 
from  the  company,  to  cause  it  to  be 
wound  up.  The  same  view  prevailed 
when  the  acts  relating  to  joint-stock 
companies  were  remodeled  in  1863. 
Consequently,  a  creditor  of  a  com- 
pany registered  under  the  Companies 
Act,  1863,  can  only  execute  a  judg- 
ment obtained  against  the  company 
by  proceeding  against  the  corporate 
property,  and,  if  necessary,  by  hav- 
ing recourse  to  a  petition  for  wind- 
ing up  the  company.  In  Lowry  v. 
Inman,  46  N.  Y.  119  (1871),  a  charter 
permitting  the  property  of  stock- 
holders to  be  taken  upon  execution 
on  a  judgment  against  the  corpora- 
tion, and  providing  that  such  stock- 
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§  202.  The  remedy  1)y  mandamns. — ^Itis  doubtful -whether 
corporate  creditors  can,  in  this  country,  have  recourse  to  the 
\Trit  of  mam,da'rmi8  to  compel  the  officers  of  the  corporation  to 
make  a  call  for  the  purpose  of  raising  money  to  meet  corporate 
obligations.^ 

In  the  English  courts  a  mandamus  is  sometimes  awarded  in 
these  cases.^  But  in  this  country  the  question  of  calls  is  not 
usually  of  much  importance  in  such  cases.  The  corporation  is 
generally  insolvent ;  a  bill  is  filed  in  a  court  of  equity  to  collect 
and  distribute  all  the  assets,  and  calls  on  the  subscriptions  are 
made  by  the  court  itself.' 

§  203.  The  remedy  iy  action  at  law. — Another  remedy  is  by 
an  action  at  law.  It  has  been  held  that  unpaid  subscriptions, 
after  call,  may  be  enforced  by  an  action  at  law  brought  directly 
by  the  creditor  against  the  delinquent  subscriber,  and  that  in 
such  an  action  each  subscriber  is  liable,  not  for  his  proportionate 
shai'e,  but  to  the  full  extent  of  his  unpaid  subscription.* 

holders  may  use  the  same  powers 
agaiast  others  to  enforce  contribu- 
tion, was  held  not  to  create  such  a 
general  individual  liability  as  would 
sustain  a  personal  action. 

1  Dalton,  etc.  E.  R.  v.  McDaniel,  56 
Ga.  191  (1876);  Hatch  v.  Dana,  101 
U.  S.  205,  315  (1879).  Of.  CucuUu  v. 
Union  Ins.  Co.,  3  Rob.  (La.)  571,  573 
(1842);  Allen  v.  Montgomery  E.  K.,  11 
Ala.  437  (1847). 

2  Regina  v.  Victoria  Park  Co.,  1  Q. 
B.  288  (1841);  Regina  v.  Ledgard,  1 
Q.  B.  616  (1841);  Rex  v.  St.  Katherine 
Dock  Co.,  4  B.  &  Ad.  360  (1833). 

3  See  §  108,  supra. 
*  Bank  of  United  States  v.  Dallam, 

4  Dana  (Ky.),  574  (1836);  AUen  v. 
Montgomery  R.  R,  11  Ala.  437  (1847); 
Persch  v.  Simmons,  3  N.  Y.  Supp.  783 
(1889).  An  action  to  recover  unpaid 
subscriptions  may  be  at  law.  Faull 
V.  Alaska,  etc.  Min.  Co.,  8  Sawyer, 
430  (1883);  Tama  Water-Power  Co.  v. 
Hopkins,  79  Iowa,  653  (1890);  Calu- 
met Paper  Co.  v.  Stotts  Inv.  Co.,  96 
Iowa,  147  (1895);  Wilbur  v.  Stock- 
holders, 18  Nat.  Bankr.  Reg.  178 
(1878);  S.  C.,39  Fed.  Cas.  1189;  White 


V.  Blum,  4  Neb.  555  (1876);  McCarthy 
V.  Lavasche,  89  la  270  (1878);  Free- 
man V.  Winchester,  18  Miss.  577 
(1848).  Contra,  Griffith  v.  Mangam, 
73  N.  Y.  611  (1878).  Cf.  Glenn  v.  Lan- 
caster, 109  N.  Y.  641  (1888).  Concern- 
ing the  pleadings  in  a  suit  at  law  to 
collect  subscriptions,  see  Glenn  v. 
Sumner,  133  U-  S.  152  (1889).  A  suit 
by  contractors  against  subscribers 
for  stock  in  a  company  to  be  organ- 
ized must  be  against  each  separately 
and  not  against  all  in  one  suit.  Davis 
V.  McMillan,  13  Ind.  App.  424  (1895). 
The  legislature  may  modify  a  sum- 
mary remedy  to  collect  subscriptions. 
Ux  parte  Northeast,  etc.  R.  R,  37 
Ala.  679  (1861);  Howard  v.  Kentucky, 
etc.  Ins.  Co.,  13  B.  Mon.  (Ky.)  283 
(1853).  See  also  oases  in  §  308, 
infra.  A  statutory  remedy  of  one 
state  is  not  available  in  another 
state.  Christensen  v.  Eno,  106  N.  Y. 
97  (1887). 

See  also  §  223,  n.,  infra.  A  corpo- 
rate creditor  may  bring  a  common- 
law  action  to  collect  a  subscription 
to  a  foreign  corporation.  Savings 
Assoc.  V.  O'Brien,  51  Hun,  45  (1889). 
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The  tendency  of  the  law,  however,  is  to  do  away  with  this 
remedy,  and  to  compel  the  creditor  in  aU  cases  to  seek  his  rem- 
edy in  a  court  of  equity.  This  tendency  is  in  accord  with  the 
best  interests  of  corporate  creditors  and  stockholders  and  the 
prevention  of  a  multiciplicity  of  suits,  and  is  to  be  emphatically 
commended.^ 

§  204.  The  remedy  ly  Mil  in  equity. —  The  remedy  most  usu- 
ally adopted  by  corporate  creditors  to  obtain  the  payment  of 
their  claims  against  the  corporation  from  the  unpaid  balances 
of  subscriptions  due  the  corporation  by  the  subscribers  to  the 
capital  stock  is  by  a  bill  in  equity.  This  is  in  the  nature  of  a 
creditor's  bill,  reaching  the  equitable  assets  of  the  principal 
debtor.  It  is  the  most  effectual,  simple,  and  just  remedy,  and 
is  not  only  the  favorite  remedy  of  the  courts,  but  is  generally 
resorted  to  by  the  corporate  creditors  themselves.^    Some  of 


A  subscription  paper,  "We  agree  to 
pay,"  is  several  and  not  joint.  A  suit 
against  all  the  subscribers  will  f  alL 
Davis,  etc.  Co.  v.  Barber,  51  Fed.  Eep. 
148  (1893). 

1  See  §  204,  infra. 

2Pfohl  V.  Simpson,  74  N.  T.  137 
(1878);  Mathez  v.  Neidig,  72  N.  Y.  100 
(1878);  Dayton  v.  Borst,  31  N.  Y. 
435  (1865);  Mann  v.  Pentz,  3  N.  Y. 
415  (1850);  Stephens  v.  Fox,  83  N.  Y. 
313  (1881);  S.  C,  17  Hun,  435;  Griffith 
V.  Mangam,  73  N.  Y.  611  (1878);  Chris- 
tensen  u  Eno,  106  N.  Y.  97,  100  (1887) ; 
Ward  V.  Griswoldville  Mfg.  Co.,  16 
Conn.  593  (1844);  Bank  of  United 
States  V.  Dallam,  4  Dana  (Ky.),  574 
(1836);  Shickle  v.  Watts,  94  Mo.  410 
(1888);  Crawford  v.  Kohrer,  59  Md. 
599  (1883);  Hightower  v.  Thornton,  8 
Ga.  486  (1850);  Hightower  v.  Mustian, 
8  Ga.  506  (1850);  Dalton,  etc.  E.  II.  v. 
McDaniel,  56  Ga.  191  (1876);  German- 
town  Pass.  E'y  v.  Fitler,  60  Pa.  St.  124 
(1869);  Adler  v.  Milwaukee,  etc.  Co., 
13  Wis.  57  (1860);  Gianella  v.  Bigelow, 
71  N.  W.  Rep.  Ill  (Wis.,  1897);  Curry 
V.  Woodward,  53  Ala.  371  (1875) ;  Allen 
V.  Montgomery  E.  R.,  11  Ala.  437 
(1847);  Wincocku  Turpin,  96  111.  135 
(1880);   Hickling  v.  Wilson,  104  111. 


54  (1883);  Henry  v.  VermiUion,  etc. 
E.  E.,  17  Ohio,  187  (1848);  Miers  v. 
Zanesville,  etc.  Tump.  Co.,  11  Ohio, 
273  (1842);  Judson  v.  Eossie  Galena 
Co.,  9  Paige,  598  (1843);  Van  Pelt  v. 
V.  S.  Met.  Spring,  etc.  Co.,  18  Abb.  Pr. 
(N.  S.)  335,381  (1873).  [Compare  with 
this  case  Sherwood  v.  Buffalo,  etc. 
E.  E.,  13  How.  Pr.  137  (1855),  and 
Hammond  v.  Hudson  Eiver,  etc.  Co., 
11  How.  Pr.  29,  33  (1854).]  Marsh  v. 
Burroughs,  1  Woods,  463  (1871);  S.  C, 
16  Fed.  Cas.  800;  Louisiana  Paper  Co. 
V.  Waples,  3  Woods,  84  (1877);  S.  C, 
15  Fed.  Cas.  968;  Faull  v.  Alaska,  etc. 
Min. Co., 8 Sawyer, 480(1888) ;  Holmes 
u  Sherwood,  3  McCrary,  405  (1881); 
S.  C,  16  Fed.  Eep.  735;  Chandler  v. 
Siddle,  10  Nat.  Bankr.  Eeg.  236  (1874); 
S.  C,  5  Fed.  Cas.  459;  Myers  v.  Seeley. 
10  Nat.  Bankr.  Eeg.  411  (1874) ;  S.  C,  17 
Fed.  Cas.  1118;  Wilbur  u  Stockhold- 
ers, 18  Nat.  Banki-.  Eeg.  178  (1878); 
Harmon  v.  Page,  63  Cal.  448  (1882); 
Ogilvie  V.  Knox  Ins.  Co.,  23  How.  380 
(1859);  Sanger  v.  Upton,  91  U.  S.  56, 
60  (1875);  Hatch  v.  Dana,  101  U.  S. 
205  (1879);  Salmon  v.  Hamborough 
Co.,  1  Cas.  in  Ch.  (Eng.)  204  (16711; 
Patterson  v.  Lynde,  106  U.  S.  519 
(1883),  saying  that  "  no  one  creditor 
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the  courts  have  even  gone  to  the  extent  of  holding  a  bill  in 
equity  to  be  the  exclusive  remedy  for  the  corporate  creditor  in 
these  cases.i  Occasionally,  also,  statutes  are  enacted  prescrib- 
ing that  a  creditor  who  seeks  to  apply  such  assets  to  the  pay- 


can  assume  that  he  alone  is  entitled 
to  what  any  stockholder  owes,  and 
sue  at  law  so  as  to  appropriate  it  ex- 
clusively to  himself."  A  bill  in  equity 
may  be  filed  in  the  federal  courts 
to  collect  unpaid  subscriptions  and 
apply  them  to  the  payment  of  claims 
of  complainants  who  are  corporate 
creditors.    If  the  sums  due  the  orig- 
inal complainants  amount  to  more 
than  §3,000,  the  coiu't  has  jurisdic- 
tion. If  the  aggregate  collections  are 
morethan$o,OOOanappeallies.  Hand- 
ley  V.  Stutz,  137  U.  S.  366  (1890).    In 
determining  the  jurisdiction  of  the 
federal  court  in  suits  to  enforce  a 
stockholder's    subscription  liability, 
the   aggregate    liability  of  all  the 
stockholders  who  are  joined  as  de- 
fendants is  not  considered,  but  the 
separate  liability  is  considered.  Wil- 
son V.  Kiesel,  164  U.  S.  348  (1896).    It 
seems  to  be  well  settled  that,  in  the 
United  States    courts,  unpaid  sub- 
scriptions can  be  reached  by  a  cor- 
porate creditor  in  a  court  of  equity 
only.  Brown  v.  Fisk,  23  Fed.  Rep.  228 
(1885).   In  Ohio  it  has  been  held  that 
an  action  for  unpaid  assessments  on 
subscription  for  stock  might  be  joined 
in  an  action  on  the  statutory  liability 
of  stockholders.  "Warner  u  Callender, 
20  Ohio  St.  190  (1870).  A  biU  in  equity 
is  the  proper  remedy.    Johnston  v. 
Markle    Paper  Co.,  153  Pa.   St.  189 
(1893);  Baines  v.  Babcock,  95  Cal.  581 
<1892).    A  bin  may  be  filed  by  a  judg- 
ment creditor  whose  execution  has 
been  returned  unsatisfied  to  enjoin 
executions,  have  a  receiver  appointed, 
have  subscriptions  collected,  etc.  Bal- 
lin  V.  Loeb,  78  Wis.  404  (1890).   In  an 
action  to  enforce  the  liability  of  stock- 
holders in  a  foreign  corporation  the 
plaintiff  may  examine  the  defendant 


before  trial  in  order  to  frame  his 
complaint.  Thayer  v.  Humphreys,  69 
Hun,  343  (1893).  A  judgment  cred- 
itor of  a  corporation  with  an  execu- 
tion returned  unsatisfied  may  file  a 
bill  against  a  stockholder  to  reach  an 
xm^paid  subscription  of  the  latter  and 
to  reach  corporate  property  which 
was  illegally  conveyed  to  him.  Hall 
V.  Henderson,  21  S.  Eep.  1020  (Ala., 
1897).  A  corporate  creditor,  where 
the  corporate  property  has  been  ex- 
hausted, may  file  a  bill  in  the  nature 
of  a  creditor's  bill  to  collect  un- 
paid subscriptions.  The  suit  may 
be  against  one  subscriber.  But  the 
bill  must  be  so  framed  that  other 
creditors  may  come  in.  Gilchrist  v. 
Helena,  etc.  R.  R.,  49  Fed.  Rep.  519 
(1892).  The  fund  realized  from  the 
suit  in  equity  is  distributed  ratably 
among  all  the  creditors.  Mathis  v. 
Pridham,  1  Tex.  Civ.  App.  58  (1893). 
1  Thomson,  etc.  Co.  v.  Murray,  37 
AtL  Rep.  443  (N.  J.,  1897);  Jones  v. 
Jarman,  34  Ark.  323  (1879);  Hariis 
V.  First  Parish,  40  Mass.  113  (1839); 
Knowlton  v.  Ackley,  63 'Mass.  93 
(1851) ;  Erickson  v.  Nesmith,  81  Mass. 
231  (1860);  Smith  v.  Huokabee,  53 
Ala.  191  (1875);  Umsted  v.  Buskirk, 
17  Ohio  St.  113  (1866);  Pollard  v. 
Bailey,  20  Wall.  520  (1874);  TeiTy  v. 
Little,  101  U.  S.  316  (1879).  Of.  Spear 
V.  Grant,  16  Mass.  9  (1819);  Hodges 
V.  saver  Hill  Min.  Co.,  9  Oreg.  200 
(1881).  The  remedy  is  in  equity  alone. 
Hamilton  v.  Clarion,  etc.  R.  R.,  144 
Pa.  St.  34  (1891);  Burch  v.  Taylor,  1 
Wash.  St.  245  (1890);  Universal  F. 
Ins.  Co.  V.  Tabor,  16  Colo.  531  (1891). 
In  Bunn's  Appeal,  105  Pa.  St.  49  (1884), 
the  supreme  court  of  Pennsylvania 
clearly  held  that  upon  corporate  in- 
solvency no  creditor  can  sue  at  law 
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ment  of  his  claim  can  do  so  only  by  a  suit  in  equity.'  The  right- 
to  proceed  by  a  suit  in  equity  herein  has  been  held  to  exist, 
even  where  the  general  equitable  remedy  by  creditor's  bill  has 
been  abolished  by  statute.*  Where  stock  has  been  issued  as  full 
paid  without  any  money  or  property  being  paid  therefor,  a  judg- 
ment creditor's  remedy  is  in  equity  and  not  at  law.  His  suit  i^ 
based,  not  on  a  contract,  but  on  the  theory  that  the  capital  stock 
is  a  trust  fund  for  creditors.' 

§  205.  Pa/fties  to  theMUin  equity — Parties  pladntiff.^A 
corporate  creditor  Who  seeks  in  this  way  to  obtain  payment 
of  his  claim  from  the  unpaid  subscriptions  to  the  capital  stock 
of  the  corporation  should  file  his  bill  on  behalf  of  himself  and 
such  other  creditors  as  may  wish  to  come  in.''    The  general  rule- 


for  the  application  of  unpaid  sub- 
scriptions to  his  debt.  His  remedy  is 
in  equity  alone.  As  to  discovering 
the  names  of  stockholders,  see  Hippie 
V.  Five  Mile,  etc.  Co.,  3  AtL  Eep.  683 
(N.  J.  Eq.,  1886);  also,  §§  519,  520, 
infra. 

iHadley  v.  EusseU,  40  N.  H.  109 
(1860). 

2  Adler  V.  Milwaukee,  etc.  Mfg.  Co., 
13  "Wis.  51  (1860).  The  equitable  ju- 
risdiction herein  seems  to  have  been 
based  on  various  grounds.  See  Wil- 
bur V.  Stockliolders,  18  Nat.  Bankr. 
Reg.  178  (1878).  In  one  case  the  bUl 
in  equity  has  been  held  to  be  in  the 
nature  of  an  equitable  attachment 
in  which  the  subscribers  are  in  effect 
called  on  to  answer  as  garnishee  of 
the  principal  debtor.  Ogilvie  v.  Knox 
Ins.  Co.,  33  How.  380  (1859).  In  prac- 
tice a  receiver  is  usually  appointed, 
the  amount  of  the  corporate  debts 
and  the  amount  necessary  to  be  con- 
tributed by  the  holders  of  shares  not 
paid  up  are  ascertained  by  proof,  or 
through  a  referee  and  master's  re- 
port, and  then  there  is  a  iinal  decree 
affording,  so  far  as  the  assets  admit, 
adequate  relief,  and,  in  any  event, 
proportional  relief  to  all  parties.  Dal- 
ton,  etc.  E.  R.  V.  McDaniel,  56  Ga.  191 
(1876). 


8  First  Nat.  Bank  v.  Peavey,  69  Fed. 
Eep. 455 (1895).  Ajudgment creditor's- 
bin  is  multifarious  whfere  it  asks  tO' 
hold  the  defendant  liable  on  a  sub- 
scription for  stock,  and  as  an  officer 
for  causing  the  corporation  to  buy  its 
own  stock,  and  as  an  outsider  for  ob- 
taining real  estate  of  the  company 
without  consideration,  and  as  an  out- 
sider misrepresentingthe  condition  of 
the  company.  First  Nat.  Bank  v.  Pea- 
Yey,75Fed.Eep.  154(1896).  The  liabil- 
ity of  subscribers  for  stock  under  the- 
Maine  statutes,  where  the  stock  is  not 
properly  paid  up,  cannot  be  enforced 
in  the  federal  courts  by  a  suit  in 
equity,  even  though  the  statutes  of" 
Maine  authorize  such  a  suit.  Alder- 
son  V.  Dole,  74  Fed.  Eep.  39  (1896). 

iHandley  v.  Stutz,  137  U.  S.  36S 
(1890);  First  Nat.  Bank  v.  Peavey, 
75  Fed.  Eep.  154  (1896);  Crease  v.  Bab- 
cook,  51  Mass.  525  (1846);  Holmes  v^ 
Sherwood,  3  MoCrary,  405  (1881) ;  Saw- 
yer u  Hoag,  17  "WaU.  610  (1873);  Mills. 
V.  Scott,  99  U.  S.  25  (1878);  Patterson 
V.  Lynde,  106  U.  S.  519  (1882).  A  cred- 
itor's suit  to  collect  impaid  subscrip- 
tions must  not  only  be  in  equity  but 
must  be  for  the  benefit  of  all  credit- 
ors. Biokley  v.  Schlag,  46  N.  J.  Eq- 
533  (1890);  75  N.  "W.  Rep.  874. 
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is  that  such  a  suit  is  and  should  be  for  the  benefit  of  any  or  all 
creditors  who  elect  to  come  in  as  parties  complainant,  and 
establish  their  debts  according  to  the  course  and  practice  of 
a  court  of  chancery.'  "While  the  bill  must  be  so  framed  as 
to  permit  other  creditors,  if  they  elect,  to  come  in  and  be 
made  parties  to  the  suit,  it  is  in  no  way  necessary  to  join  them 
as  parties.  The  other  creditors  are  proper  but  not  necessary 
parties.^    Several  creditors,  however,  cannot  bring  separate 


1  Wetherbee  v.  Baker,  35  N.  J.  Eq. 
501  (1882);  Coleman  v.  "White,  14  "Wis. 
700  (1862);  Cai-penteru  Marine  Bank, 
14  "Wis.  705,  n.  (1862);  Morgan  v.  New 
York,  etc.  E.  E.,  10  Paige,  290  (1843); 
Masters  v.  Eossie  Lead  Min.  Co.,  2 
Sandf.  Oh.  301  (1845);  Mann  v.  Pentz, 
3  N.  Y.  415(1850);  Umstedr.  Buskirk, 
17  Ohio  St.  113  (1866);  Crease  v.  Bab- 
cock,  51  Mass.  625  (1846);  PoDard  u 
Bailey,  20  "WaU.  520  (1874);  Terry  v. 
Little,  101 U.  S.  216  (1879).  Any  cred- 
itor has  a  right  tb  come  in,  establish 
his  claim,  and  share  pro  rata  in  the 
distribution  of  the  assets,  even  though 
the  bin  was  not  filed  for  the  benefit 
of  such  as  should  choose  to  come  in 
and  share  the  expense.  TumbuU  v. 
Prentiss  Lumber  Co.,  55  Mich.  387 
(1884).  See  also  Tallmadge  v.  Fish- 
idll  Iron  Co.,  4  Barb.  382,  393  (1848); 
Walker  v.  Crain,  17  Barb.  119,  131 
(1853).  In  consequence  thereof  no 
one  creditor  can,  by  superior  dili- 
gence in  filing  a  bill,  obtain  a  prefer- 
ence over  other  creditors  in  respect 
of  the  unpaid  balances  of  subscrip- 
tions. See  the  cases  in  preceding 
note.  There  is,  however,  an  early 
case  in  the  Ohio  reports  which  seems 
to  recognize  such  a  preference.  Miers 
V.  Zanesville,  etc.  Tump.  Co.,  13  Ohio,' 
197  (1844).  See  Adler  v.  Milwaukee, 
etc.  Co.,  13  "Wis.  57  (1860);  Wright  v. 
MoCormack,  17  Ohio  St.  86  (1866). 
There  must  be  an  account  taken  of 
the  amount  of  debts,  assets,  and  mi- 
paid  capital,  and  a  decree  for  an  as- 
sessment of  the  amount  due  by  each 
stockholder.    Bell's  Appeal,  115  Pa. 


St.  88  (1887).  Otherwise  it  is  for  the 
jury  to  say  whether  the  whole  of  the 
unpaid  subscriptions  are  needed  to 
pay  corporate  debts.  Citizens',  etc. 
Co.  V.  Gillespie,  115  Pa.  St.  564  (1887). 
The  pleadings  may  be  of  such  a  nat- 
ure that  the  trial  must  be  at  law. 
Glenn  v.  Lancaster,  109  N.  Y.  641 
(1888).  A  judgment  creditor's  suit  in 
behalf  of  himself  and  other  credit- 
ors is  not  in  behalf  of  simple  credit- 
ors. "Where  the  judgment  retains 
the  cause  for  other  judgment  credit- 
ors who  may  come  in  and  make  a 
proper  showing,  this  refers  only  to 
judgment  creditors  then  existing. 
Several  judgment  creditors  may  join 
in  the  suit  in  equity.  A  prior  judg- 
ment in  favor  of  another  creditor  is 
not  evidence  of  the  liability  of  the 
stockholders.  Baines  v.  West  Coast 
Lumber  Co.,  104  Cal.  1  (1894).  As  to 
the  form  of  a  decree  in  a  creditor's 
action,  and  as  to  the  right  of  a  cred- 
itor to  discontinue  a  suit  brought  in 
behalf  of  himself  and  other  creditors, 
see  Salisbury  v.  Binghamton  Pub. 
Co.,  85  Hun,  99  (1895). 

2  Marsh  v.  Burroughs,  1  Woods,  463 
(1871);  S.  C,  16  Fed.  Cas.  800;  Crease 
V.  Babcock,  51  Mass.  525  (1846);  Hatch 
V.  Dana,  101 U.  S.  205  (1879).  Cf.  Ad- 
ler V.  Milwaukee,  etc.  Co.,  13  Wis.  57 
(1860).  Corporate  creditor  suing  need 
not  join  all  the  corporate  creditors  as 
co-complainants  nor  all  the  stock- 
holders liable  as  defendants.  Cor- 
nell's Appeal,  114  Pa.  St.  153  (1886). 
Other  creditors  may  come  in  on  a 
bin  by  a  creditor  to  collect  unpaid 
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suits  of  tliis  nature.  They  must  all  join  in  one  proceeding.' 
A  stockholder  who  is  also  a  creditor  may  file  a  biU  as  a  cred- 
itor to  reach  unpaid  subscriptions.  He  must,  however,  pay  his 
own  subscription  in  full.^  The  stockholders  need  not  wait  to 
be  made  parties  defendant  to  a  creditors'  bill  before  moving 
for  contribution,  but  may,  ia  a  proper  case,  before  a  suit  in  the 
natm'e  of  a  creditors'  bill  is  filed  against  them  by  creditors  of 
the  corporation,  file  a  biU  in  equity  upon  their  own  account, 
making  the  corporation  a  party,  to  enforce  the  payment  of  un- 
paid balances  of  subscription,  for  the  payment  of  corporate 
indebtedness,  and  for  contribution.' 

§  206.  Parties  defendant.— The  defendants  to  such  a  suit 
should  be  the  corporation  itself,*  and  all  from  whom  an  impaid 

due  by  him  on  calls.  Cf.  Ex  parte. 
Winsor,  3  Story,  411  (1844);  S.  C,  30 
Fed.  Cas.  312;  Weber  v.  Fickey,  47 
Md.  196  (1877),  holding  that  a  stock- 
holder Tvho  is  also  a  creditor  and  who 
has  not  fully  paid  his  subscription 
cannot  recover  from  another  stock- 
holder the  full  amount  of  his  claim. 
Emmert  v.  Smit}i,  40  Md.  123  (187-t\ 
to  same  effect  A  stockholder  can- 
not file  a  bUl  to  compel  others  to  pay 
in  their  subscriptions  where  he  has 
not  paid  his  own.  Holton  v.  Wallace. 
66  Fed.  Eep.  409  (1895).     A  stock- 


subscriptions.    Bailey  v.  Pittsburgh, 
etc.  R.  R,  139  Pa.  St.  213  (1891). 

1  Crease  v.  Babcock,  51  Mass.  535 
(1846).  But  see  Perry  v.  Turner,  55 
Mo.  418  (1874).  And  an  action  to 
compel  the  payment  of  an  unpaid 
subscription  may  be  joined  by  a  cred- 
itor with  an  action  to  enforce  a  stat- 
utory liabilit}-.  Warner  v.  CaUender, 
20  Ohio  St.  190  (1870).  Accordingly, 
where  a  biU  is  filed,  on  behalf  of  all 
the  creditors  who  choose  to  come  in, 
against  all  the  stockholders  in  de- 
fault, the  coiuis  will  enjoin  a  sep- 
arate creditor's  suit    Pierce  i;.  Mil-    holderwho  is  also  a  creditor  may  en- 


waukee  Construction  Co.,  38  Wis.  353 
(1875).  Cf.  Coleman  v.  White,  14  Wis. 
700  (1862);  Carpenter  u  Marine  Bank, 
14  Wis.  705,  n.  (1863);  BaUston  Spa 
Bank  v.  Mailne  Bank,  18  Wis.  490 
(1864). 

2  Bickley  v.  Schlag,  46  N.  J.  Eq.  533 
(1890);  Bissit  i\  Kentucky  Eiver  Nav. 
Co.,  15  Fed.  Rep.  353  (1882),  and  the 
valuable  note;  Thompson  v.  Reno 
Savings  Bank,  19  Nev.  103,  171,  242, 
391,  293  (1885).  Cf.  Hogg's  Appeal, 
88  Pa.  St  195  (1878) ;  Calhoun  v.  Steam 
Ferry  Boat  27  Int  Rev.  Rec.  273  (1881), 
in  which  case  it  is  held  he  cannot  sue 
the  corporation.  But  see  Milvain  v. 
Mather,  5  Exch.  5o  (1850),  in  which  it 
is  held  that  a  corporation  sued  by  a 
stockholder  may  set  off  any  amount 


force  the  liability,  but  he  must  pay 
his  proportion.  Wilson  v.  Kiesel,  9 
Utah,  397  (1894). 

3  Fiery  v.  Emmert,  36  Md.  464  (1872). 

*Tlie  corporation  is  ordinarily  a 
necessary  party.  Mann  v.  Pentz,  3 
N.  Y.  415  (1850);  Walsh  v.  Memphis, 
etc.  R.  R,  2  McCrary,  156  (1881);  S.  C, 
sub  nom.  Walser  r.  Memphis,  etc.  R 
R,  19  Fed.  Rep.  152  (1883);  Wilbur  r. 
Stockholders,  18  Bankr.  Reg.  178 
(1878);  Wetherbee  v.  Baker,  35  K.  J. 
Eq.  501  (1882);  First  Nat  Bank  v. 
Smith,  6  Fed.  Rep.  315  (1879);  Brinck- 
erhoff  V.  Brown,  7  Johns.  Ch.  317 
(1823).  But  see,  contra,  Walser  v. 
Seligman,  21  Blatchf.  130  (1882),  a 
well-considered  case,  and  Wellman  i: 
Howland  Coal,  eta  Works,  19  Fed. 
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subscription  is  due,  except  such  as  are  unknown  or  insolvent, 
or  beyond  tbe  jurisdiction.^ 

The  stockholders  against  whoni  the  bill  is  filed  may,  how- 
ever, it  seems,  when  all  are  not  made  parties,  file  a  cross-bill, 


Eep.  51  (1884).  In  the  former  of  these 
cases  the  court  say:  "Sufficient  rea- 
sons for  not  making  it  (the  corpora- 
tion) a  party  are  found  in  the  fact 
that  it  is  beyond  the  jurisdiction  of 
this  court,  and  also  in  the  fact  that 
it  is  practically  defunct."  In  the  case 
last  cited  it  was  held  that,  where  a 
corporation  is  without  property  or 
officers  or  place  of  business,  it  need 
not  be  made  a  party  of  record.  The 
corporation  is  a  necessary  party  de- 
fendant in  an  action  by  corporate 
creditors  to  collect  unpaid  subscrip- 
tions. Service  upon  it  by  publica- 
tion is  insufficient.  King  u  Sullivan, 
93  Ga.  621  (1894).  75  N.  W.  Eep.  874. 
iHadley  v.  Eussell,  40  N.  H.  109 
(1860);  Erickson  v.  Nesmith,  46  N.  H. 
371  (1866);  Pierce  v.  Milwaukee  Con- 
struction Co.,  38  Wis.  353  (1875);  Cole- 
man V.  White,  14  Wis.  700  (1863); 
Carpenter  v.  Marine  Bank,  14  Wis. 
705,  n.  (1863);  Umsted  v.  Buskirk,  17 
Ohio  St.  113  (1866);  Mann  v.  Pentz,  3 
N.  Y.  415  (1850);  Griffith  v.  Mangam, 
73  N.  Y.  611  (1878);  Vick  v.  Lane,  56 
Miss.  681  (1879);  Walsh  v.  Memphis, 
etc.  E.  E.,  2  McCrary,  156  (1881).  Cf. 
Young  u  New  York,  etc.  Steamship 
Co.,  10  Abb.  Pr.  339  (1860),  holding 
that  judgment  creditors  are  not 
proper  parties  defendant  without 
showing  why  they  were  not  made 
parties  plaintifE.  The  bill  should  con- 
tain an  appropriate  allegation  as  to 
the  shareholders  unknown,  insolvent, 
or  out  of  the  jurisdiction,  and  a 
prayer  that,  upon  discovery,  they  be 
made  parties  when  possible.  Bo- 
gardus  v.  Eosendale  Mfg.  Co.,  7  N.  Y. 
147  (1853).  It  is  not  necessary  to  join 
all  the  stockholders.  Martin  v.  South, 
etc.  Co.,  26  S.  E.  Eep.  591  (Va.,  1897). 
"  Where  the  attempt  is  to  reach  the 


liability  of  the  shareholders  on  their 
subscriptions  to  capital  stock,  all  the 
solvent  stockholders  within  the  juris- 
diction must  be  joined,  except  where 
this  wiU  be  excused  upon  an  allega- 
tion that  the  number  is  too  great." 
Vick  V.  Lane,  56  Miss.  681,  684  (1879). 
But  on  the  other  hand,  with  respect 
to  the  matter  of  joining  all  the  solv- 
ent shareholders  who  are  in  arrears 
as  parties  defendant  to  the  bUl,  pro- 
vided they  are  within  the  jurisdiction, 
we  iind  a  line  of  authorities  in  siip- 
port  of  the  proposition  that  all  such 
stockholders  are  not  always  neces- 
sary parties  to  the  biU;  that  such  a 
suit  may  properly  be  brought  against 
one,  or  any,  of  the  delinquent  stock- 
holders as  well  as  against  all;  and 
that  a  bill  will  not  be  held  defective 
merely  because  it  fails  to  include  all 
the  delinquent  stockholders  as  parties 
defendant.  Ogilvie  v.  Knox  Ins.  Co.. 
23  How.  380  (1859);  Hatch  v.  Dana, 
101  U.  S.  205  (1879);  Marsh  v.  Bur- 
roughs, 1  Woods,  463  (1871);  S.  C,  16 
Fed.  Cas.  800;  Holmes  v.  Sherwood,  3 
McCrary,  405  (1881);  Glenn  v.  Will- 
iams, 60  Md.  93  (1883);  Bartlett  v. 
Drew,  57  N.  Y.  587  (1874);  Brundage 
V.  Monumental,  etc.  Min.  Co.,  13  Oreg. 
333  (1885).  Cf.  Von  Schmidt  v.  Himt- 
ington,  1  Cal.  55  (1850);  Lamar  Ins. 
Co.  V.  Gulick.  103  111.  41  (1883).  Any 
other  rule  would  place  upon  the  cred- 
itor a  burden  which  would  be  unjust 
and  perhaps  destructive  of  the  rem- 
edy itself.  In  Hatch  v.  Dana,  101 U.  S. 
305  (1879),  there  was  a  bill  to  compel 
payment  of  a  debt  out  of  the  unpaid 
subscription  of  a  single  stockholder. 
It  was  not  sought  to  wind  up  the 
company.  It  being  urged  that  a 
creditor  of  an  insolvent  corporation 
is  not  at  liberty  to  proceed  against 
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obtain  a  discovery  of  the  remaining  delinquent  stockliolders, 
bring  them  in  as  parties,  and  thus  enforce  contribution.'  If  all 
the  parties  who  are  liable  have  not  been  brought  before  the 


one  or  more  delinquent  subscribers 
to  recover  the  amount  of  his  debt, 
■without  an  account  being  taken  of 
other    indebtedness,    and    without 
bringing  in  all  the  stockholders  for 
contribution,  the  court,  by  Mr.  Jus- 
tice Strong,  said:  "The  liability  of  a 
subscriber  for  the  capital  stock  of  a 
company  is  several  and  not  joint.  Ey 
his  subscription  each  becomes  a  sev- 
eral debtor  to  the  company,  as  much 
so  as  if  he  had  given  his  promissory 
note  for  the  amount  of  his  subscrip- 
tion.   At  law,  certainly,  his  subscrip- 
tion may  be  enforced  against  him 
without  joinder  of  other  subscribers, 
and  in  equity  his  liability  does  not 
oease  to  be  several.    A  creditor's  bill 
merely  subrogates  the  creditor  to  the 
place  of  the  debtor,  and  garnishes 
the  debt  due  to  the  indebted  corpo- 
ration.   It  does  not  change  the  char- 
acter of  the  debt  attached  or  gar- 
nished.   It  may  be  that,  if  the  obj  ect 
of  the  biU  is  to  wind  up  the  affairs 
of  this  corporation,  all  the  sharehold- 
ers, at  least  so  far  as  they  can  be  as- 
certained, should  be  made  parties, 
that  complete  justice  maybe  done 
by  equalizing  the  burdens,  and  in 
order  to  prevent  a  multiplicity  of 
suits.    But  this  is  no  such  case.    The 
most  that  can  be  said  is  that  the 
presence  of  aU  the  stockholders  might 
be  convenient,  not  that  it  is  neces- 
sary.   When  the  only  object  of  a  bill 
is  to  obtain  payment  of  a  judgment 
against  a  corporation  out  of  its  cred- 
its or  intangible  property,  that  is,  out 
of  its  unpaid  stock,  there  is  not  the 
iDame  reason  for  requiring  all  the 
stockholders  to  be  made  defendants." 
Of.  Bonewitz  v.  Van  Wert  County 
Bank,  41  Ohio  St.  78  (1884),  where  it 
was  held   error   to  give  judgment 
against  the  defendants  properly  be- 
fore the  court,  when  the  return  of 
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the  summons  was  entirely  silent  as 
to  two  of  the  defendants.     As  to 
when  bills  brought  by  creditors  in 
these  cases  are  and  are  not  multifari- 
ous, see  Allen  v.  Montgomery  R.  E., 
11  Ala.  ^7  (1847) ;  Cambridge  Water- 
works V.  SomerviUe  Dyeing,  etc.  Co., 
80  Mass.  193  (1860),  where  the  liability 
of  some  of  the  defendants  was  as  di- 
rectors and  of  others  as  stockholders', 
and  the  biU  was  held  to  be  multifari- 
ous;  Barre  Nat.  Bank  v.  Hingham 
Mfg.  Co.,  137  Mass.  563(1879);  Popet>. 
Leonard,  115  Mass.  286  (1874);  Dead- 
erick  V.  Wilson,  8  Baxt.  (Tenn.)  108 
(1874);   Holmes  v.  Sherwood,  3  Mc- 
Crary,  405  (1881).    Executors  of  a  de- 
ceased stockholder  may  be  joined 
with  other  stockholders  as  defend- 
ants where  the   suit  is  in   equity. 
Hamilton  v.  Clarion,  etc.  E.  E.,  144 
Pa.  St.  34  (1891).    A  creditor's  bill 
filed  to  collect  the  impaid  subscrip- 
tions  of  stockholders  wiU  be   dis- 
missed where  only  a  few  of  the  stock- 
holders are  made  party  defendants 
and  no  allegation  is  made  showing 
clearly  and  in  detail  that  the  other 
stockholders  cannot  be  reached  and 
brought  in.    Dunston   v.  Hoptonic 
Co.,  83  Mich.  373  (1890).  An  insolvent 
stockholder  is  not  a  necessary  party 
to  a  stdt  by  corporate  creditors  to  col- 
lect subscriptions.    Wilson,  v.  CaU- 
fomia  Wine  Co.,  95  Mich.  117  (1893). 
All  the   stockholders    need  not  be 
joined  as  defendants.    Baines  v.  Bab- 
cock,  95  Cal.  581  (1893);  Gibbons  v. 
Grinsel,  79  Wis.  365  (1891).    A  stock- 
holder may  be  held  liable  on  a  sub- 
scription, although  the  corporation  is 
not  made  a  party  defendant  and  other 
stockholders  are  not  joined.  A  court 
of  equity  has  jurisdiction.    Potter  v. 
Dear,  95  Cal.  578  (1892). 

1  Hatch  V.  Dana,  101  TJ.  S.  305  (1879). 
In  the  original  bUl  itself  there  may 
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court,  it  has  been  held  that  Dhose  who  are  defendants  of  record 
cannot  be  charged  with  liability  which  should  fall  upon  those 
who  are  absent,  unless  it  be  shown  that  the  absentees  are  in- 
solvent or  beyond  the  jurisdiction  of  the  court.*  There  is 
doubt,  however,  as  to  the  soundness  of  this  rule. 

I  207.  A  court  of  equity  may  make  a  call. —  It  is  well  settled 
that,  when  stock  is  subscribed  to  be  paid  in  upon  call  by  the 
corporate  authorities,  and  the  company  neglects  or  refuses  to 
make  such  calls  as  are  necessary  to  raise  funds  to  meet  the  just 
corporate  obligations,  a  court  of  equity  will  itself  make  the 
necessary  calls  if  the  interests  of  the  creditors  require  it.'''  The 
court  win,  in  behalf  of  the  creditors,  do  what  it  is  the  duty  of 
the  corporation  to  do  in  respect  of  eaUs.'    And  the  court  may 


properly  be  a  prayer,  when  some  of 
the  delinquent  shareholders  are  un- 
known, for  a  discMjYery,  in  order  that 
such  unknown  stockholders  niay  be 
made  parties  by  amendment.  Hippie 
so.  Five-Mile,  etc.  Imp.  Co.,  3  AtL  Rep. 
«83  (N.  J.,  18§6);  Bogardus  v.  Eosen- 
dale  Mfg.  Co,,  7  N.  Y,  147  (1853);  Mor- 
gan V.  New  York,  etc.  R.  R.,  10  Paige, 
■290  (1843). 

iWood  V.  Dummer,  3  Mason,  308 
<1824);  S.  C,  30  Fed.  Cas.  435.  But 
see  Marsh  v.  Burroughs,  1  Woods,  463 
<1871)!  S.  C,  16  Fed.'  Cas.  800.  Of. 
Eriokson  v.  Nesmith,  46  N.  H.  371 
a866).  Contra,  CorneU's  Appeal,  114 
Pa.  St.  153  (1886),  citing  Stang's  Ap- 
peal, 10  W.  N.  Cas.  409  (1881).  When 
there  ar«  delinquent  stockholders  be- 
yond the  jurisdiction,  the  stockhold- 
ers who  have  been  sued  and  com- 
pelled to  pay  more  than  their  due 
proportion  must  look  to  them  for 
contribution.  Holmes  v.  Sherwood, 
16  Fed.  Rep.  725  (1881). 

2  See  §  108,  SMpm. 

3  Great  Western  Tel.  Co.  v.  Purdy, 
163  U.  S.  339  (1896);  Scovill  v.  Thayer, 
105  JJ.  S.  143,  155  (1881);  Hatch  v. 
Dana,  101  U.  S.  205,  314  (1879);  Curry 
V.  Woodward,  53  Ala.  371  (1875);  Wil- 
bur V.  Stockholders,  18  Nat.  Bankr. 
Reg.  178  (1878);  S.  C,  29  Fed.  Cas. 
11894  Marsh  v.  Burroughs,  1  Woods, 


463  (1871);  S.  C,  16  Fed.  Cas.  800; 
Myers  V.  Seeley,  10  Nat.  Bankr.  Reg. 
411  (1874);  S.  C,  17  Fed.  Cas.  1118; 
Henry  v.  VermiUion,  etc.  H.  R.,  17 
Ohio,  187  (1848);  Robinson  v.  Bank  of 
Darien,  18  Ga.  65  (1855);  Ward  v. 
GriswoldviUe  Mfg.  Co.,  16  Conn.  593 
(1844);  Sanger  v-  Upton,  91  XT.  S.  56 
(1875);  Chijbb  u  Upton,  95  U.  S.  665 
(1877);  Glenn  v.  Williams,  60  Md.  93 
(1883).  Of.  Germantown  Pass.  R'y  v. 
Fitler,  60  Pa.  St.  134  (1869);  Chandler 
V.  Keith,  43  Iowa,  99  (1875);  Mann  v. 
Pentz,  3  N.  Y.  415  (1850);  Ogilvie  v. 
Knox  Ins.  Co.,  33  How.  380  (1859); 
Adler  v.  Milwaukee,  etc.  Co.,  13  Wis. 
57  (1860);  Armstrong  v.  Danahy,  75 
Hun,  405  (1894).  And  see  Seymour 
V.  Sturgess,  36  N.  Y.  134  (1863); 
Wheeler  v.  Millar,  90  N.  Y.  353  (1883). 
The  court  itself  may  make  a  call. 
Marson  v.  Deither,  49  Minn.  433  (1893). 
A  call  is  necessary,  or  the  equivalent, 
where  the  receiver  sues.  Chandler 
V.  Siddle,  3  DUL  477  (1874);  S.  C,  5 
Fed.  Cas.  459.  No  call  is  necessaiy 
where  creditors  lUe  a  bill  to  reach 
unpaid  subscriptions.  Hamilton  v. 
Clarion,  etc.  R.  R.,  144  Pa.  St.  34 
(1891).  Non-resident  stockholders  are 
bound  by  the  decree  of  the  court 
levying  the  assessment.  Howard  v. 
Glenn,  85  Ga.  238  (1890).  Where  the 
statute  requires  twenty  days'  notice 
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make  the  call  although  the  statute  says  calls  shall  be  made  hy 
the  trustees,  directors,  or  managers.^  The  court  may  direct  the 
receiver  to  make  a  call  instead  of  the  court  making  the  call  it- 
self directly.^  A  receiver  may  collect  a  call  made  by  the  direct- 
ors.' A  call,  whether  made  by  the  court  or  by  the  directors,  is 
conclusive  evidence  of  the  necessity  therefor,  unless  directly 
attacked  and  set  aside  by  judicial  proceedings.*  A  stockholder 
may  file  a  bill  in  equity  to  review  an  assessment  obtained  by  a 
receiver  of  an  insolvent  corporation  where  the  claim  upon 
which  the  receivership  is  based  and  all  the  proceedings  subse- 
quent thereto  are  permeated  with  fraud.*  ^o  call  is  necessary 
if  the  corporation  is  insolvent.^  The  question  of  whether  in- 
terest on  the  call  may  be  collected  is  considered  elsewhere.' 

§  208.  Receivers  and  assignees  in  bankruptcy  for  the  benefit 
of  creditors  —  Their  duties,  poivers,  and  liaMlities  as  to  unpaid 
subscriptions. — "When  a  corporation  becomes  insolvent,  with 
corporate  creditors  on  the  one  hand  pressing  their  claims,  and 
subscriptions  to  the  capital  stock  wholly  or  partially  imcollected 
on  the  other  hand,  it  is  usual  to  place  the  assets  of  the  com- 
pany, including  the  claims  against  delinquent  share-owners,  in 

to  stockholders  before  calls  are  made,        <  Great  Western  TeL  Co.  v.  Purdy, 

creditors  must  give  this  notice  be-  162  U.  S.   339   (1896).    Although   a 

fore  claiming  and  collecting  the  un-  court  in  Virginia,  where  a  company 

paid  subscription.    Universal  F.  Ins.  is   incorporated,  levies,    at  the   in- 

Co.  V.  Tabor,  16  Colo.  531  (1891).  stance  of  a  corporate  creditor,  an  as- 

1  Cravrford  v.  Rohrer,  59  Md.  599  sessment  upon  the  stock  larger  than 
(1883).  Cf.  Glenn  v.  Saxton,  68  CaL  is  necessary  to  pay  the  debts,  yet 
353  (1886).  A  call  may  be  made  in  the  courts  of  another  state  will  not 
behalf  of  corporate  creditors  al-  inquire  into  the  propriety  of  the 
though  the  company  had  contracted  amount  of  the  assessment.  Fumald 
with  the  stockholders  not  to  call  in  v.  Glenn,  56  Fed.  Eep.  373  (1893). 
the  subscriptions  until  a  later  date.  5  Farwell  v.  Great  Western  Tel.  Co., 
Re  Cordova,  etc.  Co.,  [1891]  3  Ch.  580.  161  ILL  523  (1896),  reviewing  in  fuU 
Where,  however,  it  was  provided  by  the  twenty  years'  Litigation  growing 
the  charter  of  the  corporation  that  out  of  the  insolvency  of  the  Great 
all  calls  are  to  be  made  only  upon  a  Western  Telegraph  Company, 
three-fourths  vote  of  the  stockhold-  *  Eoss,  etc.  Co.  v.  Southern,  etc.  Co., 
ers,  it  was  held  that  a  call  by  the  73  Fed.  Rep.  957  (1896).  An  assess- 
court  was  irregular.  Louisiana  Paper  ment  by  a  board  of  directors  or  a  de- 
Co.  V.  Waples,  3  Woods,  34  (1877) ;  cree  in  chancery  is  not  necessary  to 
S.  C,  15  Fed.  Cas.  968.  sustain  an  attachment  by  a  receiver 

2  Falk  V.  Whitman,  etc..  Co.,  36  AtL  to  collect  the  unpaid  subscriptions  of 
Rep.  1094  (N.  J.,  1897).  non-residents.    Kohler  v.  Agassiz,  90 

3  Wyman  v.  Williams,  78  N.  W.  Rep.  CaL  9  (1893). 

285  (Neb.,  1897).  '  See  §  113,  mpra. 
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the  hands  of  a  third  person  for  the  benefit  of  all  concerned. 
Such  a  person  may  be  an  assignee  under  state  insolvent  laws^, 
a  receiver,  or  an  assignee  for  the  benefit  of  creditors.  A  re- 
ceiver in  such  a  case  may  be  defined  to  be  a  third  person  ap- 
pointed by  a  court  of  equity  to  act  as  the  representative  alike  of 
creditors  and  stockholders  for  the  purpose  of  collecting  the  cor- 
porate assets  and  paying  the  corporate  debts.^  It  is  the  right 
and  duty  of  such  a  receiver  to  collect  the  unpaid  subscriptions, 
so  far  as  may  be  necessary,  for  the  purpose  of  paying  the  cor- 
porate debts  in  f  ull.^ 


1  Johnson  v.  Laflin,  5  Dill.  65  (1878); 
S.  C,  13  Fed.  Cas.  758;  afE'd,  103  U.  S. 
800  (1880). 

2  Dayton  v.  Borst,  31 N.  Y.  435  (1865) ; 
■Nathan  v.  Whitlock,  9  Paige,  153 
(1841);  Means's  Appeal,  85  Pa.  St.  75 
(1877);  Dorris  v.  French,  4  Hun,  293 
(1875);  Van  Wagenen  v.  Clark,  33 
Hun,  497  (1880);  Frank  v.  Morrison, 
58  Md.  433(1883);  Chandler  u  Brown, 
77  HL  333  (1875) ;  Calkins  v.  Atkinson, 
3  Lans.  13  (1870).  Of.  Tucker  v.  Gil- 
man,  45  Hun,  193  (1887);  Tobey  v. 
Eussell,  9  R.  I.  58  (1868);  Stewart  u 
Lay,  45  Iowa,  604  (1877);  Clarke  v. 
Thomas,  34  Ohio  St.  46  ( 1877) ;  Phoenix 
Warehousing  Co.  v.  Badger,  67  N.  Y. 
394  (1876).  See  also  §  870,  infra.  A 
receiver  may  sue  to  collect  calls 
which  became  due  before  his  ap- 
poiatment.  Basting  v.  Ankeny,  64 
Minn.  133  (1896).  A  receiver  of  the 
corporation  may  levy  an  attachment 
to  collect  the  unpaid  subscriptions  of 
non-residents.  Kohler  v.  Agassiz,  99 
Cal.  9  (1893).  An  assignee  for  benefit 
of  creditors  of  an  insolvent  corpora- 
tion may  enforce  unpaid  subscrip- 
tions. Chamberlain  v.  Bromberg,  83 
Ala.  576  (1888).  As  incidental  to  the 
receiver's  power  to  collect  unpaid  bal- 
ances of  subscription,  it  is  held  that 
he  may,  as  an  officer  of  the  court, 
naake  calls  for  the  amount  due.  Hall 
V.  U.  S.  Ins.  Co.,  5  Crill  (Md.),  484  (1847) ; 
Rankine  v.  Elliott,  16  N.  Y.  377  (1857). 
Lionberger  v.  Broadway  Sav.  Bank, 
10  Mo.  App.  499  (1881),  holds  that  an 


assignee  for  benefit  of  creditors  may, 
by  a  bill  in  equity,  compel  the  direct- 
ors of  the  insolvent  corporation  to 
make  an  assessment  upon  the  capital 
stock,  payable  to  him;  such  a  suit  is 
not  affected  by  the  fact  that  certain 
creditors  are  proceeding  against  the 
stockholders  by  motion  under  the- 
statute,  since  the  proceeding  by  mo- 
tion is  cumulative  merely  and  not 
exclusive.  Chandler  v.  Keith,  43^ 
Iowa,  99  (1875),  holds  that  a  stock- 
holder who  had  paid  all  regular  as- 
sessments could  not  be  called  upon 
by  the  receiver,  in  an  action  at  law, 
to  pay  the  remainder  of  his  subscrip- 
tion until  a  general  caU  is  made  upon 
the  stockholders  for  the  amount  as- 
sessed upon  their  shares,  and  this  call 
should  be  preceded  by  the  fact  that 
losses  have  been  sustained  by  the- 
corporation,  showing  a  necessity  for 
an  assessment  and  call  upon  the 
stockholders.  A  receiver  represents^ 
the  corporation,  its  stockholders  and 
creditors.  HubbeU  v.  Syracuse,  etc. 
Works,  43  Hun,  183  (1886).  "  The  re- 
ceiver represents  the  creditors  as 
well  as  all  other  parties  interested  in 
the  corporation."  A  subscriber  sued 
by  him  on  the  subscription  cannot 
set  up  fraudulent  representations  in- 
ducing him  to  subscribe.  Buggies  v. 
Brock,  6  Hun,  164  (1875).  A  receiver 
may  cause  to  be  assessed  and  may 
collect  assessments  on  parties  liable 
therefor  to  pay  insurance  losses.  Mo- 
Donald  V.  Eoss-Lewin,  29  Hun,  87 
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As  long  as  the  authority  of  the  reeeiver  exists,  a  creditor  can- 
not directly  bring  suit  against  delinquent  shareholders,  but  the 
receiver  may  be  compelled  to  act  in  the  matter  at  the  instance 
of  creditors.^    Before  the  court  authorizes  a  receiver  to  collect 


(1883),  An  order  that  the  receiver 
may  collect  the  unpaid  subscriptions 
is  not  a  "call,"  but  merely  gives  au- 
thority. Liggett  V.  Grlenn,  51  Fed. 
Eep.  381  (1892).  The  statute  of  limit- 
ations  runs  only  from  the  time  when 
the  court  makes  a  call  An  action  at 
common  law  on  subscriptions  must 
be  in  the  company's  name,  and  not 
in  the  name  of  the  assignee  of  the 
company.  Glenn uMarbury,  145 U.S. 
499  (1892).  Under  the  English  Rail- 
way Companies  Act  of  1867,  §  4,  a  re- 
ceiver has  no  such  power.  Be  Bir- 
mingham, etc.  E'y,  L.  B.  18  Ch.  D.  155 
(1881).  In  New  York,  by  statute,  the 
receiver  may  sue.  See  Dayton  v. 
Borst,  31  N.  Y.  435  (1865);  and  see, 
previous  to  the  statute,  Mann  v. 
Pentz,  3  N.  Y.  415  (1850),  revei-sing 
3  Sandf.  Ch.  257.  The  receiver  can- 
not enforce  the  subscription  where 
the  defendant  had  transferred  his 
stock  and  been  discharged  by  the 
corporation.  Cutting  v.  Damerel,  88 
N.  Y.  410  (1882).  It  may  be  remarked 
here  that  the  receiver  has  no  power 
to  enforce  statutory  liability,  this  lia- 
bility not  being  an  asset  of  the  cor- 
poration. See  Famsworth  v.  Wood, 
91  N.  Y.  308  (1883),  and  ch.  XII,  infra. 
The  receiver  of  a  foreign  corpora- 
tion, duly  empowered  to  sue  at  home, 
may  sue  resident  stockholders  for 
the  balances  due  the  company,  pro- 
vided the  corporation  itself  could 
have  done  so  if  it  had  remained  solv- 
ent. Dayton  v.  Borst,  31  N.  Y.  435 
<1865),  a  case  where  a  receiver  ap- 
pointed by  the  court  of  chancery  in 
New  Jersey  was  held  competent  to 
maintain  a  suit  of  this  nature  in 
New  York  against  a  citizen  thereof; 
Mann  v.  Cooke,  20  Conn.  178  (1850). 
-See  also  McDonough  v.  Phelps,  15 


How.  Pr.  372  (1856);  Seymour  i;,  Stur- 
gess,  26  N.  Y.  134  (1863).  It  has  been 
held  that  a  receiver  may  collect  un- 
paid balances  due  on  subscriptions, 
although  the  other  corporate  assets 
have  not  been  collected  and  the 
amount  of  the  liabilities  is  undeter- 
mined. Stark  V.  Burke,  9  La.  Ann. 
341  (1854).  And  that  if.  on  the  final 
settlement,  there  is  a  surplus,  it  is  to 
be  returned  pro  rata  to  the  share- 
holders who  have  paid  in  f uU.  Pentz 
V.  Hawley,  1  Barb.  Ch,  (N,  Y.)  133 
(1845).  But  the  more  modeni  and 
better  rule  is  that  a  receiver  has  no 
authority  to  caU  upon  a  subscriber 
for  his  unpaid  balance  until  the 
court  have  determined  the  amount 
of  the  corporate  indebtedness  and 
fixed  definitely  the  liability  of  each 
share  of  the  stock.  Chandler  v.  Keith, 
42  Iowa,  99  (1875).  See  also  Mills  v. 
Scott,  99  U.  S.  35  (1878).  After  a 
transfer,  the  transferrer  is  not  liable 
to  the  receiver  any  more  than  he 
would  have  been  to  the  corporation. 
BiUings  V.  Robinson,  94  N.  Y.  445 
(1884),  affirming  28  Hun,  122  (1882), 
See  ch.  XV,  infra.  As  to  the  power 
of  the  court  to  give  a  receiver  power 
to  compromise  claims  upon  unpaid 
subscriptions,  see  Chandler  v.  Brown, 
77  lU.  338  (1875).  See  §§  167-171, 
supra,  and  §  210,  infra.  A  receiver 
cannot  enforce  subscriptions  which 
the  corporation  could  not  enforca 
"Winters  v.  Armstrong,  37  Fed.  Eep. 
508  (1889).  The  receiver  may  sell  the 
subscription  at  auction  and  the  sub- 
scriber may  buy  it.  Dean  v.  Biggs, 
25  Hun,  132  (1881).  40  Alt.  Rep.  375. 
1  After  a  receiver  has  been  ap- 
pointed, a  creditor  cannot  institute 
proceedings  to  collect  impaid  sub- 
scriptions.   Eouse,  etc.  Co.  v.  Detroit, 
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unpaid  subscriptions  there  must  be  a  judicial  ascertainment  of 
the  corporate  'debts.^  No  judgment  is  necessary  against  the 
•corporation  in  a  suit  by  a  receiver  against  directors  for  calls 


«tc.  Co.,  69  N.  W.  Rep.  511  (Mich., 
1896).  After  a  receiver  has  been  ap- 
pointed, he  alone  can  collect  the  un- 
paid subscriptions.  Big  Creek  Stone 
€o.  V.  Seward,  144  Ind.  205  (1895). 
Where  a  receiver  has  been  appointed, 
he  alone  can  bring  an  action  to  com- 
pel stockholders  to  refund  corporate 
moneys  w^hich  they  have  taken  after 
paying  in  the  same  on  their  subscrip- 
tions. South  Bend,  etc.  Co.  v.  Pierre 
F.  &  M.  Ins.  Co.,  4  So.  Dak.  173 
<1893).  It  is  the  receiver's  duty  to  act 
promptly  and  vigilantly  in  the  collec- 
tion of  the  assets,  and  to  compel  pay- 
ment of  balances  due  by  subscribers 
on  unpaid  stock,  if  such  a  course  is 
necessary  to  meet  the  demands  of 
creditors.  If  the  receiver  fails  to  do 
his  duty  in  this  respect  the  creditors 
may  compel  tiim  to  act,  inasmuch  as 
they  cannot  act  directly  themselves. 
Gas  Light,  etc.  Co.  v.  Haynes,  7  La. 
Ann.  114  (1853);  Nevs^  Orleans  Gas 
Light  Co.  V.  Bennett,  6  La.  Ann.  457 
(1851);  Stark  v.  Burke,  9  La.  Ann.  341 
U854) ;  Atwood  v.  Rhode  Island  Agric. 
Bank,  1  E.  L  376  (1850);  Rankine  v. 
EUiott,  16  N.  y.  377  (1857),  holding 
that  when  a  receiver  of  an  insolvent 
railroad  is  appointed  in  an  action  in 
behalf  of  all  its  creditors,  the  right 
to  proceed  for  the  collection  of  un- 
paid subscriptions  vests  in  him,  and 
a  judgment  creditor  will  be  enjoined 
from  proceeding  against  a  stock- 
holder in  an  action  begun  after  the 


order  was  made,  but  before  the  ap- 
pointment is  perfected.  While  the 
receiver  is  in  charge,  a  corporate  cred- 
itor cannot  sue  to  enforce  a  stock- 
holder's liability  on  an  impaid  sub- 
scription. Merchants'  Nat.  Bank  v. 
Northwestern  Mfg.  Co.,  48  Minn.  361- 
(1892). 

In  Indiana  a  creditor  of  a  manu- 
facturing corporation  can  collect 
his  debt  from  unpaid  subscriptions 
through  a  receiver,  and  in  that  way 
only.  Wheeler  v.  Thayer,  121  Ind.  64 
(1889).  The  United  States  district 
court  has  jurisdiction  of  an  action  by 
the  receiver  of  an  insolvent  national 
bank  to  collect  assessments  on  stock. 
Stephens  v.  Bemays,  44  Fed.  Rep.  642 
(1890).  A  receiver  may  cause  to  be 
assessed  and  may  collect  assessments 
on  parties  liable  therefor  to  pay  in- 
surance losses.  McDonald  v.  Ross- 
Lewin,  29  Hun,  87'  (1883).  Where  a 
receiver  is  appointed  to  take  charge 
of  "  the  property  "  he  may  sue  to  col- 
lect unpaid  subscriptions.  Showalter 
V.  Laredo  Imp.  Co.,  83  Tex.  162  (1892). 
In  a  judgment  creditor's  suit  for  se- 
questration and  a  receiver,  both  the 
corporation  and  a  stockholder  liable 
on  his  subscription  being  made  par- 
ties, the  receiver  may  have  judgment 
against  the  stockholder.  Spooner  r. 
Bay  St.  Louis  Synd.,  47  Minn.  464 
(1891).  Although  some  fraudulent 
claims  have  been  allowed  in  the  coiu-t 
which  appointed  the  receiver  and 


1  State  V.  German,  etc.  Bank,  70 
N.  W.  Rep.  221  (Neb.,  1897).  A  re- 
ceiver cannot  bring  suit  to  collect 
subscriptions  until  the  corporate 
debts  have  been  ascertained  and  the 
corporate  property  exhausted,  but 
unpaid  calls  made  by  the  directors 
may  be  collected  by  the  receiver  as  a 
part  of  the  corporate  assets.    Wyman 


V.  Williams,  74  N.  W.  Rep.  48  (Neb., 
1898).  In  a  receiver's  suit  at  law 
to  collect  subscriptions,  his  allega- 
tion that  all  the  subscriptions  were 
necessary  to  pay  the  debts  will  raise 
a  presumption  that  the  coiirt  ascer- 
tained such  to  be  the  fact  before 
the  suit  was  commenced.  Worth  v. 
Wharton,  39  S.  E.  Rep.  370  (N.  C,  1898). 
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wliicli  had  been  made  by  tbe  directors.'  Where  a  receiver  fails 
to  allege  that  his  suit  to  collect  subscriptions  was  authorized  by 
the  court,  his  action  -will  fail.^  Where  the  receiver  refuses  to 
collect  the  subscriptions,  the  remedy  of  the  creditor  is  to  apply 
for  the  removal  of  the  receiver,'  or  a  creditor  may  intervene 
and  proceed  himself.*  But  a  creditor  cannot  sue  to  reach  sub- 
scriptions for  stock,  unless  the  receiver  refuses  to  sue.*  The 
receiver's  suit  to  collect  unpaid  subscriptions  may  be  at  law  *  or 
in  equity.' 


made  the  calls,  yet  a  stockliolder  who 
is  sued  in  another  state  cannot  en- 
join the  collection  of  the  judgment 
on  that  ground.  Foote  v.  Glenn,  52 
Fed.  Rep.  539  (1892).  Although  the 
statute  of  limitations  is  a  bar  unless 
the  court  allows  creditors  to  be  sub- 
stituted in  place  of  a  receiver  who 
ha,s  brought  suits  to  enforce  the  lia- 
bility of  stockholders  and  is  held  not 
to  have  had  authority  to  do  so,  yet 
such  substitution  will  not  be  gi'anted. 
Fairbanks  v.  Farwell,  141  III  354  (1892). 
The  position  of  the  receiver  as  re- 
gards the  collection  of  subscriptions 
is  stated  in  Eepublic  Life  Ins.  Co.  v. 
Swigert,  135  IIL  150,  167,  173  (1890). 
The  court  referred  to  and  considered 
many  authorities.  "The  receiver 
represents  the  creditors  as  well  as  all 
other  parties  interested  in  the  corpo- 
ration." A  subscriber  sued  by  him 
on  the  subscription  cannot  set  up 
fraudulent  representations  inducing 
him  to  subscribe.  Euggles  v.  Brook, 
6  Hun,  164  (1875).  Where  the  bonds 
are  invalid  a  receiver  appointed  in 
the  foreclosure  suit  has  no  power 
to  collect  subscriptions.  Farmers'  L. 
&  T.  Co.  V.  San  Diego,  etc.  Co.,  49 
Fed.  Eep.  188  (1893).  A  receiver  may 
collect  the  unpaid  par  value  of  stock 
issued  for  cash  at  less  than  par,  even 
tliovgh  the  corporation  agreed  with 
the  stockholders  that  no  more  than 
the  amoTmt  already  paid  should  ever 
be  required.  Such  an  agreement  does 
not  bind  the  receiver  in  so  far  as  it 
is  necessary  for  him  to  collect  the 


money  to  pay  creditors.    Mathis  v. 
Pridham,  1  Tex  Civ.  App.  58  (1892). 

1  Wyman  v.  WiEiams,  73  N.  W.  Eep. 
285  (Neb.,  1897). 

2  Gainey  v.  Gilson,  48  N.  E.  Eep.  633 
(Ind.,  1897). 

3  Links  V.  Connecticut,  etc.  Co.,  66 
Conn.  277  (1895). 

*  Spihnan  v.  Mendenhall,  57  N.  W. 
Eep.  468  (Minn.,  1894). 

*  First  Nat.  Bank  v.  Dovetail,  etc. 
Co.,  143  Ind.  534  (1896). 

6  Where  a  court  of  equity  makes  a 
call  and  directs  the  receiver  to  col- 
lect, his  remedy  is  at  law  and  not  in 
equity.  Barkalow  v.  Totten,  58  N.  J. 
Eq.  573  (1895).  The  receiver  may  sue 
each  stockholder  separately  at  law. 
His  appomtment  cannot  be  ques- 
tioned. Elderkin  v.  Peterson,  8  Wash. 
674  (1894).  A  suit  by  the  receiver  to 
collect  is  at  law  and  not  in  equity. 
Smith  V.  Johnson,  49  N.  E.  Eep.  693 
(Ohio,  1898). 

'  A  receiver  of  an  insolvent  corpo- 
ration appointed  by  a  federal  court 
may  file  a  bill  in  the  United  States 
court  to  collect  unpaid  subscriptions. 
Bausman  v.  Denny,  73  Fed.  Eep.  69 
(1896).  See  79  id.  173.  The  receiver 
may  file  a  petition  in  connection  with 
the  main  suit,  and  by  this  petition 
bring  in  the  stockholders  and  compel 
them  to  pay  their  subscriptions.  Peck 
V.  EUiott,  79  Fed.  Rep.  10  (1897).  The 
enforcement  of  the  liability  of  a  sub- 
scriber to  the  stock  of  a  corporation 
by  an  auxiliary  suit  in  equity,  brouglit 
by  the  receiver  of  the  coi'poration  ap- 
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There  lias  been  considerable  controversy  as  to  whether  a 
stockholder  who  is  sued  by  a  receiver  on  a  subscription  may 
set  up  defenses  which  were  good  as  against  the  corporation, 
but  which  are  no  longer  good  as  against  corporate  creditors. 
The  question  is  theoretically  difficult  because  the  receiver  rep- 
resents the  corporation  as  well  as  corporate  creditors.  Practi- 
cally, however,  a  receivership  means  insolvency  and  the  final 
elimination  of  the  corporation,  and  the  just  rule  seems  to  be 
that  defenses  which  are  not  good  as  against  corporate  creditors 
are  not  good  as  against  a  receiver  of  an  insolvent  corporation.^ 

An  assignee  for  the  benefit  of  the  creditors  of  a  corporation, 
like  a  receiver,  represents  both  the  corporation  and  the  credit- 
ors, and  should  collect  unpaid  subscriptions;  ^  and,  in  like  man- 
ner, an  assignee  in  banlcruptcy  could  recover  the  amounts  due 
by  stockholders  on  account  of  their  subscriptions,  and  his  proper 
remedy  is  by  a  bill  in  equity,  making  all  the  delinquent  share- 
holders parties  to  the  bill.' 


pointed  in  a  creditors'  suit  instituted 
upon  its  insolvency,  does  not  infringe 
the  constitutional  right  of  such  sub- 
scriber to  a  trial  by  jury.  Eoss- 
Meehan,  etc.  Co.  v.  Southern,  etc.  Co., 
73  Fed.  Rep.  957  (1896). 

1  Cola  V.  Satsop,  etc.  B.  R,  9  Wash. 
487  (1894).  Of.  Republic  L.  Ins.  Co.  v. 
Swigert,  135  111.  150  (1890);  Winters 
V.  Armstrong,  37  Fed.  Rep.  508,  531 
(1889). 

2Shockley  v.  Fisher,  75  Mo.  498 
(1883);  Vanderwerken  v.  Glenn,  85 
Va.  9  (1888);  Beal  v.  Dillon,  47  Pac. 
Rep.  317  (Kan.,  1896).  Cf.  German- 
town  Pass.  R'y  v.  Fitler,  60  Pa.  St. 
124  (1869);  Eppright  v.  Nickerson,  78 
Mo.  483  (1883),  holding  that  an  insolv- 
ent corporation  may  include  in  an 
assignment  for  the  benefit  of  its  cred- 
itors the  liability  of  its  stockholders 
for  unpaid  stock  for  which  no  call  has 
been  made.  An  action  at  common 
law  on  subscriptions  must  be  in  the 
company's  name  and  not  in  the  name 
of  the  assignee  of  the  company. 
•Glenn  v.  Marbury,  145  U.  S.  499  (1893). 
An  assignee  of  the  corporation  for  the 


benefit  of  creditors  may  sue.  Cart- 
wright  V.  Dickinson,  88  Tenn.  476 
(1890).  An  assignment  for  the  bene- 
fit of  creditors,  made  by  order  of  a 
directors'  meeting  at  which  three  di- 
rectors were  present  and  the  other 
two  were  not  notified,  is  invalid  and 
no  bar  to  a  creditor's  action  to  collect 
unpaid  subscriptions.  Doernbeoher 
V.  Columbia,  etc.  Co.,  31  Greg.  573 
(1893).  It  has  been  held  that  the  as- 
signee cannot  sue  to  set  aside  a  fraud- 
ulent device  by  which  a  stockholder 
has  escaped  payment  of  his  subscrip- 
tion. Bouton  V.  Dement,  133  111.  143 
(1887).  Where  the  corporation  has 
been  dissolved,  and  its  assets  distrib- 
uted, and  its  trustees  discharged  by 
a  decree  of  court,  a  creditor  who  was 
a  party  to  the  suit  cannot  afterward 
maintain  a  bill  against  the  trustees 
to  reach  unpaid  subscriptions.  Cha- 
vent  V.  Sohef  er,  59  Fed.  Rep.  231  (1894). 
3  Sawyer  v.  Hoag,  17  WaU.  610,  631 
(1873);  Upton  v.  Tribilcook,  91  U.  S. 
45  (1875) ;  Sanger  v.  Upton,  91 U.  S.  56 
(1875);  Webster  v.  Upton,  91  U.  S. 
65  (1875);  Chubb  v.  Upton,  95  U.  S.  665 
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§  209.  The  judgment  against  the  corporation  impeachalle 
only  for  fraud  or  want  of  jurisdiction.—  That  a  judgment  con- 
clusively settles  all  matters  of  controversy  involved  in  the  suit, 
so  far  as  parties  or  their  privies  are  concerned,  excepting  where 
it  may  be  impeached  for  fraud  or  want  of  jurisdiction,  is  well- 
established  law.  When,  therefore,  a  corporate  creditor  has 
obtained  judgment  against  the  corporation,  and  execution  is 
returned  unsatisfied,  and  he  then  proceeds  to  enforce  his  rem- 
edy against  the  holders  of  stock  not  paid  up,  the  question  arises 
whether  the  stockholders  may  set  up  in  defense  matters  which 
the  corporation  might  have  set  up  or  did  set  up  to  defeat  the 
creditor's  claim  against  the  corporation. 

It  has  been  strenuously  insisted  that  they  might,.  This  was 
Chancellor  Kent's  contention  in  the  case  of  Slee  v.  Bloom;* 
but  the  authorities  have  firmly  established  the  rule  that,  in  the 
absence  of  fraud  and  collusion,  judgments  against  the  corpora- 
tion, if  the  court  had  jurisdiction,  are  conclusive  against  the 
stockholders  as  to  the  validity  and  amount  of  the  creditor's 
claim.''    Thus,  it  is  held  that  the  stockholder  cannot  take  ad- 


(1877);  Payson  v.  Stoever,  3  DUL  437 
(1873);  S.  C,  19  Fed.  Cas.  37;  Upton 
V.  Hansbrough,  3  Biss.  417  (1873) ;  S.  G, 
38  Fed.  Cas.  839.  Of.  Morgan  County 
V.  Allen,  103  U.  S.  498  (1880).  The 
principles  of  equity  applicable  to  ac- 
tions by  a  receiver  in  cases  of  this 
nature  will,  in  general,  unless  some 
statute  has  changed  the  law,  be  found 
applicable  to  these  actions  when 
brought  by  assignees  at  common  law 
or  in  bankruptcy. 

1 5  Johns.  Ch.  366  (1830) ;  reversed  by 
19  Johns.  456,  473  (1832),  by  Spencer, 
C.J. 

2  Slee  V.  Bloom,  20  Johns.  669  (1832); 
Hawkins  v.  Glenn,  181  IT.  S.  319  (1889) ; 
Henry  v.  ■Vermillion,  etc.  R.  R,  17 
Ohio,  187  (1848);  Hampson  v.  "Weare, 
4  Iowa,  13  (1856);  MiUiten  v.  White- 
house,  49  Me.  527  (1860);  Wilson  H 
Pittsburgh,  etc.  Coal  Co.,  43  Pa.  St. 
424  (1863);  Bank  of  Wooster  v.  Ste- 
vens, 1  Ohio  St.  338  (1858);  Stephens 
V.  Fox,  88  N.  Y.  313  (1881);  Marsh  v. 
Burroughs,  1  Woods,  463  (1871);  S.  C, 


16  Fed.  Cas.  800;  Grund  u  Tucker,  5 
Kan.  70  (1869);  Bissit  v.  Kentucky, 
etc.  Nav.  Co.,  15  Fed.  Rep.  853,  and 
note,  p.  360  (1882);  Hawes  v.  Anglo- 
Saxon  Petroleum  Co.,  101  Mass.  385 
(1869);  Nichols  v.  Stevens,  133  Mo.  96 
(1894).  "A  stockholder  of  a  corpo- 
ration is  so  far  a  privy  to  a  judg- 
ment against  the  corporation  that 
he  cannot  attack  the  judgment  in 
any  collateral  proceeding."  National 
Foundry,  etc.  Works  v.  Oconto  Water 
Co.,  68  Fed.  Rep.  1006  (1895).  So,  also, 
in  actions  to  enforce  statutory  lia- 
bility of  stockholders,  a  judgment 
against  the  corporation  is  equally 
conclusive.  Donworthu  Coolbaugh, 
5  Iowa,  300  (1857);  Came  v.  Brigham, 
89  Me.  85  (1854);  Hawes  v.  Anglo- 
Saxon  Petroleum  Co.,  101  Mass.  885 
(1869),  holding  that  a  judgment  by 
default  is  prima  facie  conclusive; 
Stephens  u  Fox,  83  N.  Y.  313  (1881); 
Holyoke  Bank  v.  Goodman  Paper 
Mfg.  Co.,  63  Mass.  576  (1853),  holding 
that  a  judgment  by  default  is  con- 
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vantage,  in  the  suit  against  him,  of  a  defect  in  the  service  of 
process  upon  the  corporation  in  the  original  suit.  His  remedy 
in  such  a  case  is  by  a  direct  proceeding.^  A  stockholder  sued 
on  his  liability  cannot  file  a  bill  to  enjoiu  the  suit  on  the  ground 
that  the  decree  establishing  the  indebtedness  of  the  corpora^ 
tion  was  fraudulent.^  STor  can  the  judgment  be  attacked  on 
the  groimd  that  the  judgment  was  obtained  in  the  federal  court 
by  one  to  whom  the  claim  was  transferred  in  order  to  give 
jurisdiction.'  In  New  York  the  conclusiveness  of  the  judg- 
ment in  these  cases  has  been  much  questioned.* 


elusive;  Bigelow,  Estop.,  139, 4th  ed.; 
Freeman,  Judgm.,  §  177,  3d  ed^  The 
stockholder  may,  of  course,  set  up 
that  he  is  not  a  stockholder,  and 
other  similar  defenses,  such  as  are 
specified  in  ch.  X,  supra.  See  §§  310, 
334,  infra.  See  also  Merrill  v.  Suf- 
folk Bank,  31  Me.  57  (1849);  Johnson 
V.  Somerville,  etc.  Co.,  81  Mass.  316 
(1860);  Glenn  v.  Springs,  36  Fed.  Eep. 
494  (1885);  PoweU  v.  Oregonian  R'y, 
38  Fed.  Eep.  187  (1889);  Barron  v. 
Paine,  83  Me.  313  (1891).  The  decree 
of  the  court  where  the  corporation 
is  located  is  conclusive  as  to  whether 
service  was  properly  made  on  the 
corporation,  such  service  being  on 
two  directors  and  the  cashier.  The 
decree  is  also  conclusive  that  no 
laches  existed  in  bringing  suit;  that 
the  statute  of  limitations  was  no  bar 
to  the  decree;  that  the  court  had  au- 
thority to  make  the  assessment;  that 
the  change  in  the  corporate  name 
did  not  discharge  the  stockholders' 
liability;  and  that  the  trustee,  Glenn, 
might  sue  the  stockholders.  Leh- 
man V.  Glenn,  87  Ala.  618  (1889).  The 
judgment  against  the  corporation  is 
conclusive,  and  it  cannot  be  shown 
that  it  arose  on  a  contract  which 
was  ultra  vires.  Sumner  v.  Maicy,  3 
Woodb.  &  M.  105  (1847);  S.  C,  33  Fed. 
Gas.  384;  Baines  v.  Babcook,  95  Cal. 
581  (1893).  Stockholders  cannot  at- 
tack the  debts  upon  which  the  judg- 
ment was  obtained.  Hambleton  v. 
Glenn,  73  Md.  851  (1890).    And  it  is 


no  defense  that  the  judgment  against 
the  corporation  was  obtained  by  col- 
lusion with  one  of  the  directors. 
Hambleton  v.  Glenn,  73  Md.  351  (1890). 
The  suit  may  be  on  the  judgment 
agaiast  the  corporation,  and  not  on 
the  original  claim.  Henderson  v. 
Tumgren,  9  Utah,  433  (1894).  The 
judgment  is  not  conclusive  where  it 
was  for  an  excessive  amount  and 
was  entered  by  consent  of  the  presi- 
dent, who  had  an  interest  in  the  judg- 
ment. Wilson  V.  Kiesel,  9  Utah,  397 
(1894).    Cf.  40  Alt,  Rep.  375. 

1  Cameu  Brigham,  39  Me,  35  (1854). 
The  stockholder  sued  on  his  sub- 
scription may  set  up  that  the  judg- 
ment against  the  corporation  was 
obtained  by  service  on  one  who  had 
ceased  to  be  an  ofl&cer.  Beardsley  v. 
Johnson,  131  N.  Y.  334  (1890).  Cf. 
"Wheeler  v.  Miller,  34  Hun,  541  (1881). 
In  Chestnut  v.  Pennell,  93  IlL  55 
(1879),  it  was  held  that  a  decree 
against  the  corporation  is  not  admis- 
sible in  evidence  against  a  stock- 
holder who  was  not  a  party  to  the 
bill  or  decree,  actually  or  construct- 
ively, and  that  in  such  a  case  proof 
of  the  liability  of  the  corporation 
to  the  creditor  should  be  given. 

2  Furnald  v.  Glenn,  64  Fed.  Eep.  49 
(1894). 

STuthiU  Spring  Co.  v.  Smith,  90 
Iowa,  331  (1894). 

*  New  York  is  practically  the  only 
state  where  this  question  presents 
any    difficulty,    and  the    confusion 
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"Where  the  stockholders  are  liable  only  on  a  particular  class 
of  corporate  debts,  or  to  certain  classes  of  creditors  only,  the 
court  will  not,  of  course,  reject  evidence  tending  to  show  either 
that  the  debt  recovered  belongs  or  does  not  belong  to  the  class 
on  which  the  shareholder  is  liable.^ 

§  210.  Defenses  available  against  corf  orate  creditors  in  ac- 
tions to  compel  payment  of  balances  of  subscriptions. —  There 
are,  of  course,  certain  defenses  which  subscribers  may  set  up 


■which,  there  reigns  is  largely  due  to 
the  failure  to  distinguish  between 
cases  of  liability  for  unpaid  subscrip- 
tions and  liabilities  created  by  stat- 
ute. In  some  of  the  oases  the  mean- 
ing of  the  court  is  not  clear,  and 
■often  the  question  did  not  come  up 
directly  for  decision.  The  general 
rule  ■was  originally  stated  essentially 
as  in  the  text,  by  Spencer,  0.  J.,  in 
Slee  V.  Bloom,  20  Johns.  669  (1833), 
reversing  S.  C,  5  Johns.  Ch.  366  (1831). 
This  ■was  f  oUo^wed  by  Moss  v.  Oakley, 
2  HiU,  265  (1843).  Moss  u  McCul- 
lough,  5  HiU,  131  (1843),  started  a 
new  theory,  that  the  case  was  the 
ordinary  one  of  principal  and  surety, 
a,nd  hence  a  judgment  against  the 
corporation  ■was  not  even  prima  facie 
evidence  against  the  stockholder. 
Although  this  ruling  was  overturned 
■on  the  final  determination  (S.  C,  7 
Barb.  279  — 1849),  it  ■was  f  ollo^wed  in 
Strong  V.  Wheaton,  38  Barb.  616 
<1861).  In  Belmont  v.  Coleman,  21 
N.  Y.  96  (1860),  on  appeal  from  1 
Bosw.  188,  three  justices  affirmed 
the  ruling  belo^w  that  the  judgment 
■was  prima  facie  e^vidence,  ■while  the 
other  four  refused  to  commit  them- 
selves to  that  doctrine.  Conklin  v. 
Furman,  8  Abb.  Pr.  (N.  S.)  161  (1865), 
accepts  the  original  rule  as  stated  by 
Spencer,  C.  J.  Then  follow  two  later 
cases,  Miller  v.  White,  50  N.  Y.  137 
(1873),  andMcMahon  v.  Macy,  51 N.  Y. 
155  (1872),  which  reject  that  rule  in 
strong  terms.  But  both  these  cases 
are  easily  distinguishable  on  the 
principle  stated  supra.    They  were 


suits  to  enforce  a  statutory  penalty 
against  trustees  for  failure  to  file  a 
certain  report.  It  may  be  said,  then, 
that,  after  all,  the  New  York  rule,  in 
the  cases  really  covered  by  the  lan- 
guage of  the  text,  diflfers  compara^ 
tively  little  from  the  general  law. 
The  courts,  under  the  influence  of 
some  of  the  earlier  decisions,  hesitate 
to  accept  the  rule  of  conclusiveness; 
but  the  court  of  appeals  has  used 
this  language:  "The  creditor  thus 
claims  through  the  corporation,  and 
to  entitle  him  to  this  statutory  subro- 
gation or  transfer  he  need  only  show 
that  he  is  a  creditor.  If  he  shows 
this  fact  by  evidence  which  is  bind- 
ing and  conclusive  against  the  cor- 
poration, such  e^vidence  should  be 
competent  against  the  stockholder 
to  establish  the  title  of  the  creditor 
to  succeed  to  the  rights  of  the  cor- 
poration. A  judgment  against  the 
corporation,  being  the  highest  e^n- 
denoe  against  it,  should  be  as  effect- 
ual to  pass  its  title  to  the  fund  in 
question  as  a  deed  or  any  other  form 
of  transfer."  Stephens  v.  Fox,  83 
N.  Y.  313,  317  (1881).  Cf.  Wheeler  v. 
Miller,  24  Hun,  541  (1881);  also  §  324, 
infra.  See  also  Grand  v.  Tucker,  5 
Kan.  70  (1869);  Merchants'  Bank  v. 
Chandler,  19  Wis.  434  (1865). 

1  Wilson  V.  Pittsbiu:gh,  etc.  Coal 
Co.,  48  Pa.  St.  424  (1862);  Conant  v. 
Van  Schaick,  34  Barb.  87  (1837);  Lar- 
rabee  v.  Baldwin,  35  CaL  155  (1868). 
Cf.  Hudson  V.  Carman,  41  Me.  84 
(1856),  holding  that  the  judgment 
obtained  may  not  be  conclusive  evi- 
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when  actions  are  brought  against  them  on  behalf  of  corporate 
creditors.  These  defenses  are  the  same  as  those  which  may 
be  set  up  to  defeat  an  action  by  the  corporation  to  enforce  the 
subscription.^  But  both  in  England  and  in  this  country  the 
courts  do  not  fayor  such  defenses,  especially  after  the  corpora- 
tion has  become  insolvent.  Moreover,  there  are  many  defenses 
which  might  defeat  an  action  by  the  corporation,  but  which 
do  not  prevent  the  corporate  creditor  from  enforcing  the  sub- 
scription.2  A  creditor  may,  by  express  contract,  waive  his 
right  to  compel  stockholders  to  pay  their  unpaid  subscriptions.' 


deuce  of  the  organization  and  exist- 
ence of  the  corporation,  and  if  denied 
they  must  be  proved. 

1  See  ch.  X.  Thus,  stockholders  can- 
not defeat  their  liability  on  stock  by 
setting  up  that  they  subscribed  in 
behalf  of  the  corporation  itself,  and 
on  the  secret  agreement  that  they 
should  not  be  held  liable.  Barto  v. 
Nix,  15  Wash.  563  (1896).  A  sub- 
scription to  be  paid  for  when  the  di- 
rectors find  other  parties  who  wiU 
agree  to  purchase  the  stock  from  the 
subscriber  is  illegal  as  an  attempt  to 
release  a  subscriber.  McNulta  v. 
Corn  Belt  Bank,  164  111.  427  (1897). 
A  stockholder  who  settles  with  a 
corporation  for  a  less  sum  than  the 
amount  due,  just  before  garnishee 
process  is  commenced  against  him, 
■cannot  defeat  the  process  in  this 
manner.  World's  Fair,  etc.  Co.  v. 
Gasch,  163  HI.  403  (1896).  The  stock- 
holders' liability  may  be  enforced  by 
a  corporate  creditor,  even  though  the 
corporation  has  given  collateral  se- 
curity to  such  creditor.  Dawson  v. 
■ShoUey,  4  Kan.  App.  367  (1896).  A 
tender  of  the  stock  is  not  necessary 
where  the  corporation  alleges  that  it 
is  ready  and  willing  to  issue  the  stock. 
Seymour  v.  Jefferson,  74  N.  W.  Eep. 
149  (Minn.,  1898).  An  insolvent  cor- 
poration cannot  give  a  preference  to 
a  director  by  offsetting  against  liis 
subscription  a  debt  due  to  him. 
Wyman  v.  Williams,  74  N.  W.  Eep. 


48  (Neb.,  1898).  To  enforce  the  lia- 
bility on  watered  stock  there  may 
be  set  off  the  amount  coming  to  the 
stockholder  on  bonds  of  the  company, 
especially  where  the  stockholder  is 
insolvent.  Hebberd  v.  Southwestern, 
etc.  Co.,  36  Atl.  Rep.  123  (N.  J.,  1896). 
A  subscriber  who  is  sued  by  a  re- 
ceiver of  the  corporation  on  a  sub- 
scription cannot  set  up  the  defense 
that  the  purpose  of  the  corporation 
was  illegal,  in  that  it  involved  a 
drawing  for  distribution  among  the 
stockholders  of  lots  of  unequal  value. 
CardweU  v.  Kelly,  28  S.  E.  Eep.  953 
(Va.,  1898).  Where  a  company  has 
assigned  unpaid  subscriptions,  the 
company  itself  may  not  be  able  to 
collect  them.  Clark  v.  Sigua,  etc. 
Co.,  81  Fed.  Eep.  310  (1897). 

2  Such  as  fraud  on  the  part  of  the 
corporation,  inducing  a  subscription. 
See  §§  163,  164,  supra.  So  also  fraud 
and  mismanagement  on  the  part  of 
the  directors  and  corporate  ofiScers 
is  not  a  valid  defense  herein.  Se 
Eepublic  Ins.  Co.,  3  Biss.  453  (1873); 
S.  C,  20  Fed.  Cas.  544.  The  stock- 
holder may  set  up  that  the  corpora- 
tion had  no  stock  to  offer  him.  Lath- 
rop  V.  Kneeland,  46  Barb.  433  (1866). 
Of.  Mackley's  Case,  L.  E.  1  Ch.  D. 
247  (1875).  But  mere  entries  in  cor- 
porate books  are  not  admissible  in 
evidence  to  prove  the  creditor's  claim. 
Neilson  v.  Crawford,  53  CaL  248  (1877). 

Where  a  firm,  or  partnership  be- 


3  Bush  V.  Eobinson,  95  Ky.  492  (1894).    See  also  §  316,  infra. 
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^  211.  Contribution. —  Corporate  creditors  compelling  stock- 
holders to  pay  their  subscriptions  are  under  no  obligation  to 
see  that  the  payments  made  by  the  subscribers  are  proportion- 
ally equal.'  A  court  of  chancery  will  compel  subscribers  to 
pay  in  full  the  amount  of  their  unpaid  subscriptions  if  the  cor- 
porate indebtedness  make  it  necessary,  leaving  them  to  seek 
contribution  from  the  other  shareholders.^  The  rule,  moreover, 
is  well  settled  that  a  shareholder  who  has  been  compelled  to 
pay  more  than  his  proportion  of  the  debts  of  the  company  may 
maintain  an  action  against  his  co-stockholders  for  contribution.* 


comes  a  subscriber  in  the  copartner- 
ship name,  corporate  creditors  may 
have  execution  against  any  one  of 
the  partners.  The  partnership  sub- 
scription is  not  a  defense  of  which 
any  single  partner  can  avail  himself 
to  escape  liabihty.  Bray  v.  Selig- 
man,  75  Mo.  31  (1881).  It  is  no  de- 
fense that  judgment  against  the 
defendant  stockholder  for  the  full 
amount  of  his  liability  has  been  re- 
covered by  other  creditors,  and  that 
he  settled  the  same  at  a  discount. 
Kunkelman  v.  Eentchler,  15  111.  App. 
S71  (1884).  Prominent  among  these 
defenses  is  the  defense  that  the  cor- 
poration contracted  vrith  the  defend- 
ant that  his  stock  should  be  deemed 
fully  paid-up  stock,  although  in  fact 
the  full  par  value  had  never  been 
paid.    See  ch.  III. 

The  unpaid  subscription  may  be 
collected  in  payment  of  damages  for 
a  tort  the  same  as  for  a  contract  debt. 
PoweU  V.  Oregonian  E'y,  36  Fed.  Eep. 
726  (1888);  S.  C,  38  Fed.  Rep.  187. 
In  Maine  this  rule  is  declared  by 
statute.  Grindle  v.  Stone,  78  Me.  176 
(1886).  For  many  other  defenses,  see 
ch.  XII,  where  defenses  were  set  up 
to  defeat  the  statutory  liability. 

1  Pentz  V.  Hawley,  1  Barb.  Ch.  123 
(1845).    Cf.  75  N.  W.  Rep.  874. 

2  Pentz  V.  Hawley,  1  Barb.  Ch.  133 
(1845);  Evans  v.  Coventry,  25  K  J. 
Ch.  489  (1856);  Marsh  v.  Burroughs, 
1  Woods,  468  (1871);  S.  C,  16  Fed. 
Cas.    800.    As    to    whether    solvent 


stockholders  are  required  to  make 
up,  for  the  benefit  of  creditors,  the 
deficiency  of  defaulting  or  insolvent 
subscribers  to  the  full  amount  of  the 
former's  own  unpaid  sul^scriptions, 
see  South  Carolina  Mfg.  Co.  v.  Bank 
of  South  Carolina,  6  Rich.  Bq.  (S.  C.) 
227  (1854).  But  actual  subscribers 
are  not  Hable  for  that  part  of  the 
capital  stock  which  was  never  sub- 
scribed. Evans  v.  Coventry,  25  L.  J. 
Ch.  489  (1856),  and  §  243,  infra.  It  is 
no  defense  to  show  that  notes  were 
given  in  payment  of  subscriptions,  or 
that  notes  by  insolvent  persons  were 
procm-ed  to  be  given,  when  it  appears 
that  nothing  was  ever  realized  from 
the  notes.  Nathan  v.  Whitlock,  9 
Paige,  Ch.  153  (1841).  When  it  is 
made  to  appear  by  proof  that  some 
of  the  stockholders  are  Insolvent,  the 
solvent  must  pay  the  proportion  of  the 
insolvent,  to  be  apportioned  among 
them  according  to  and  up  to  the 
amoimt  of  their  stock  subscribed  and 
unpaid.  Hodges  v.  Silver  Hill  Min. 
Co.,  9  Greg.  300  (1881).  All  of  the  stock- 
holders who  are  defendants  will  have 
judgment  entered  against  them  for 
their  full  liability,  and  they  must 
seek  contribution  themselves.  Ham- 
ilton V.  Clarion,  etc.  R.  R.,  144  Pa.  St. 
84  (1891). 

sWincock  v.  Turpin,  96  IlL  135. 
(1880);  Millaudon  v.  New  Orleans,  etc. 
R  R.,  8  Rob.  (La.)  488  (1843);  Thom- 
son's Succession,  46  La.  Ann.  1074 
(1894);  Marsh  v.  Burroughs,  1  Woods^ 
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A  stockholder  who  is  compelled  to  pay  a  tax  levied  by  the  govern- 
ment on  liquor  distilled  by  the  corporation  may  have  contribu- 
tion from  the  other  stockholders.^ 

Contribution  may  properly  be  enforced  in  the  corporate  cred- 
itor's suit.  It  is  largely  for  this  purpose  that  all  the  delinquent 
shareholders  may  be  and  should  be  made  parties  defendant.'^ 


463  (1871);  S.  C,  16  Fed.  Cas.  800; 
Holmes  v.  Sherwood,  3  McCrary,  405 
(1881);  Umsted  v.  Buskirk,  17  Ohio 
St.  113  (1866);  Matthews  v.  Albert,  34 
Md.  537  (1866);  Stewart  v.  Lay,  45 
Iowa,  604  (1877);  Hadley  v.  Russell,  40 
N.  H.  109  (1860);  Eriokson  v.  Nesmith, 
46  N.  H.  871  (1866);  Masters  v.  Eossie 
Lead  Min.  Co.,  SSandf.  Ch.  301  (1845); 
AspinwaU  v.  Torrance,  1  Lans.  (N.  Y.) 
381  (1870);  Stover  v.  Flack,  80  N.  Y. 
64(1864);  Farrow  v.  Bivings,  13  Rich. 
Eq.  (S.  C.)  35  (1866) ;  Allen  v.  Fairbanks, 
45  Fed.  Rep.  445  (1891).  Of.  Andrews 
V.  CaUender,  80  Mass.  484  (1888);  Gray 
V.  Coffin,  63  Mass.  193  (1853);  Sutton's 
Case,  3  De  G.  &  Sm.  363  (1850).  In 
Pennsylvania  the  right  to  contribu- 
tion is  said  to  be  purely  statutory. 
Brinham  v.  Wellersburg  Coal  Co.,  47 
Pa.  St.  43  (1864).  A  liabiUty  for  con- 
tribution on  subscriptions  does  not 
cease  upon  the  death  of  the  stock- 
holders. AUen  V.  Fairbanks,  40  Fed, 
Rep.  188  (1889).  The  remedy  of  one 
stockholder  against  another  for  con- 
tribution is  in  equity  and  not  at  law. 


Koons  V.  Martin,  66  Hun,  554  (1893). 
A  stockholder  may  have  contribu- 
tion. Van  Pelt  v.  Gardner,  74  N.  W. 
Rep.  1083  (Neb.,  1898). 

iWolters  V.  Henningsan,  114  CaL 
433  (1896). 

2N.  Y.  Code  Civ.  Proc,  §§  1791-1794; 
Masters  u  Rossie  Lead  Mto.  Co.,  3 
Sandf.  Oh.  301  (1845);  Holmes  v.  Sher- 
wood, 8  McCrary,  405  (1881);  Hadley 
V.  RusseU,  40  N.  H.  109  (1860);  Umsted 
V.  Buskirk,  17  Ohio  St.  113  (1866);; 
Hodges  V.  Silver  HiU  Min.  Co.,  9  Oreg. 
300  (1881).  Where  the  articles  of  in- 
corporation provide  that  the  indebt- 
edness shall  npt  exceed  a  certain  sum, 
but  debts  are  contracted  in  excess  of 
the  limit,  and,  the  corporation  being, 
insolvent,  the  officer  who  contracted! 
the  debt  pays  it  oflE  out  of  his  own 
individual  fim.ds,  he  cannot  clainrii 
contribution  unless  the  debt,  in  ex- 
cess of  the  linut  was  contracted  by 
the  unanimous  assent  of  the  stock- 
holders. Haldeman  v.  Ainslie,  83  Ky. 
395  (1884). 
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STATUTORY  LIABILITY  OF  STOCKHOLDERS  TO  COEPORATE 
CREDITORS. 


A.  EXTENT  OF  THE  LIABILITT. 

§§  212,313.  statutory  liability  in  gen- 
eraL 

214.  The  liability  is   strictly  con- 

strued and  limited. 

215.  Particular  statutes  construed 

as  to  the  extent  of  the  lia- 
bility. 

216.  Waiver  by  corporate  creditors 

of  their  statutory  rights 
against  stockholders. 

217.  Statutory  liability  not  enforce- 

able to  pay  damages  recov- 
ered against  the  corporation 
in  tort. 

B.   ENFOECEMENT  OP  THE  STATUTORY 
LIABILITT. 

218.  The  statutory  liability  can  be 

enforced  by  corporate  cred- 
itors only  —  Stockholders 
and  directors  as  creditors  — 
Receivers  —  National  banks. 

219.  Judgment,     execution,     etc., 

against  the  corporation,  a 
condition  precedent  to  the 
right  to  enforce  the  stat- 
utory liability. 


i  220.  Difiaculty  in  determining 
whether  the  creditor's  rem- 
edy is  at  law  or  in  equity  — 
Special  remedies. 

221.  The  remedy  at  law. 

222.  The  remedy  in  equity. 

223.  Enforcement  of  the  statutory 

liability  by  means  of  courts 
in  other  states  —  Penal  lia- 
bilities —  Construction  of 
liability  created  by  another 
state. 
224  How  far  the  judgment  against 
the  corporation  is  conclusive 
of  the  creditor's  claim. 

225.  Stockholder's     miscellaneous 

defenses  against  his  statu- 
tory liability  —  Defense  of 
release,  extension,  and  re- 
newal—  Defense  of  liability 
already  paid  —  Defense  of 
setoff — Defense  as  to  inter- 
est—  Defense  of  costs — De- 
fense of  statute  of  limita- 
tions —  Other  defenses. 

226.  Priority  among  creditors. 
227-229.  Contribution  among  stock- 
holders. 


A.    EXTENT   OF  THE   LIABILITT. 

§§  212,  213.  Statutory  liability  in  general. —  Probably  tlie 
most  characteristic  feature  of  a  corporate  existence  is  the  fact 
that,  by  being  a  corporation,  its  stocldiolders  are  liable  only  for 
the  par  value  of  the  stock  held  by  them,  and  when  that  is  once 
paid  in  money  or  property  there  is  no  further  liability.  This 
exemption  from  liability  need  not  be  declared  in  the  charter, 
but  arises  from  the  very  fact  of  incorporation.  For  this  reason 
legislatures  are  very  careful,  in  giving  joint-stock  companies 
special  powers,  to  distinctly  declare  that  the  company  shall  not 
thereby  become  a  corporation.  The  very  fact  of  incorporation 
by  itself  releases  subscribers  for  stock  from  all  liability  for  cor- 
porate debts,  except  to  the  extent  of  their  unpaid  subscriptions. 
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The  state  legislatures,  however,  in  many  instances,  desire  to 
increase  the  liability  of  stockholders  to  corporate  creditors. 
Accordingly,  statutes  are  passed  expressly  declaring  that  the 
stockholders  shall  be  liable  for  a  specified  sum,  in  addition  to 
their  unpaid  subscriptions.  This  is  called  the  statutory  liabil- 
ity of  stockholders.  It  rarely  exists  as  regards  stockholders 
in  railroad  corporations,  but  frequently  exists  in  the  case  of 
manufacturing  and  various  other  corporations,*  and  nearly  al- 
ways exists  as  against  stockholders  in  banks. 

This  additional  liability  may  be  imposed  by  the  state  consti- 
tution, or  by  the  charter,  or  by  a  general  statute.  Where  this 
liability  is  imposed  by  a  provision  existing  at  the  time  of  the 
creation  of  the  corporation,  there  is  no  doubt  of  its  constitu- 
tionality. Eut  where  the  liability  is  created  by  a  statute  or 
constitutional  provision  enacted  after  the  corporation  was  in- 
corporated, then  there  arise  difficult  questions  of  constitutional 
validity.  A  full  discussion,  however,  of  the  constitutionality 
of  such  a  statute  is  considered  elsewhere.^ 

§  214.  This  liability  is  strictly  construed  and  limited.^ —  Inas- 
much as  all  statutes  creating  an  additional  liability  on  the  part 
of  stockholders  are  in  derogation  of  the  common  law,  they  are 
to  be  strictly  construed.  They  are  a  wide  departure  from  es- 
tablished rules,  and,  though  supposed  to  be  founded  on  consid- 
erations of  public  policy  and  general  convenience,  are  not  to  be 
extended  beyond  the  plain  iatent  of  the  words  of  the  statute.* 

1 A  complete  statement  of  the  liar  Means's  Appeal,  85  Pa.  St.  75  (1877) ; 

bility  of  stockholders  in  various  cor-  Dane  v.  Dane  Mfg.  Co.,  80  Mass.  488 

porations  in  all  the  states  and  terri-  (1860);  Chamberlin  v.  Huguenot  Mfg. 

tories  is  given  in  Part  VII,  infra.  Co.,  118  Mass.  533  (1875) ;  Grose  v.  Hilt, 

2  See  §  497,  infra.    It  is  constitu-  36  Me.  23  (1853);  Cofan  v.  Eich,  45 

tional  for  the  legislature,  at  the  time  Me.  507(1858);  Windham  Provident 

of  enacting  a  general  incorporating  Inst.  v.  Sprague,  43  Vt.  503  (1871); 

act,  to  provide  for  an  extra  liability  Dauchy  v.  Brown,  34  Yt.  197(1852): 

of  directors  who  make  false  reports.  Moyer  v.  Pennsylvania  Slate  Co.,  71 

Huntington  u  AttriU,  118  N.  Y.  865  Pa.    St.    398   (1873);    Youghiogheny 

(1890).  Shaft  Co.  v.  Evans,  73  Pa.  St.  331 

swing  V.  Slater,  35  AtL  Rep.  803  (1873);    Diven  v.  Lee,  36  N.  Y.  303 


(R.  I,  1896);  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn, 
634  (1895). 

i  Gray  v.  Coffin,  63  Mass.  193  (1853) 
O'Reillys  Bard,  103  Pa.  St.  569  (1884) 
Chase  v.  Lord,  77  N.   Y.   1    (1879) 


(1867);  Lowry  v.  Inman,  46  N.  Y. 
119  (1871);  Salt  Lake  City  Nat.  Bank 
V.  Hendrickson,  40  N.  J.  L.  53  (1878). 
Of  Priest  v.  Essex  Hat  Mfg.  Co.,  115 
Mass.  380(1874);  Ripley  u  Sampson, 
37  Mass.  371  (1830);  Knowlton  v.  Ack- 
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A  statute  imposing  such  a  liabilitj'  is  not  construed  to  apply 
to  existing  corporations  unless  the  statute  expressly  so  provides.^ 
Hence,  a  provision  of  the  general  statutes  imposing  a  personal 
liability  upon  directors  of  a  corporation  is  not  incorporated  iato 
a  special  charter  by  a  clause  declaring  that  that  corporation 
shall  possess  aU  the  general  powers  and  privileges  and  be  sub- 
ject to  aU  the  liabilities  conferred  and  imposed  upon  corpora- 
tions organized  imder  the  general  act.^  And  where  Congress 
granted  to  a  California  corporation  certain  moneys,  and  took 
corporation  bonds  therefor,  it  being  the  clear  intent  of  Congress, 
as  shown  by  the  statutes,  to  treat  such  California  corporation 
as  a  part  of  a  general  plan  for  the  building  of  a  railroad  through 
many  states,  the  statutory  liability  of  all  stockholders  in  Cal- 
ifornia corporations  does  not  apply  to  such  a  debt.' 

§  215.  Particular  statutes  construed. —  The  character,  nature 
and  extent  of  the  liability  imposed  by  constitutional  provisions 
or  by  statute  upon  stoclcholders,  in  addition  to  their  common- 
law  liability,  vary,  of  course,  widely,  and  the  extent  of  the  lia- 
bility created  by  each  statute  will  depend  entirely  upon  the 
particular  words  of  the  enactment.^  Occasionally,  however,  a 
provision  imposing  additional  liability  is  found  to  be  substan- 
tially repeated  in  the  statutes  of  many  states.  Such  is  the  case 
with  the  provision  that  stockholders  shall  be  liable  "to  an 
amount  equal  to  their  stock."  This  is  construed  to  impose  a 
double  Liability.^    When  it  has  been  enforced,  each  subscriber 

ley,  63  Mass.  93  (1851);  Bassett  v.  St.  3  United  States  v.  Stanford,  161 U.  S. 

Albans  Hotel  Co.,  47  Vt.  313  (1875);  412  (189S). 

Davidson  v.  Rankin,  84  CaL  508  (1868) ;  *  Root  v.  Sinnock,  120  HL  350  (1887), 

Mokelumne  Hill,  etc.  Co.  v.  Wood-  citing  many  oases;  "Wheeler  v.  Mil- 

buiy,  14  Cal.  365(1859);  Dewey  u  St.  lar,  90  N.  Y.  353,  359  (1882);  U.  S. 

Albans  Trust  Co.,  57  Vt.  333  (1885).  Trust  Co.  v.  U.  S.  F.  Ins.  Co.,  18  N.  Y. 

A  contrary  rule  seems  to  have  been  199,  318  (1858) ;   Ohio  L.  Ins.  Co.  ■;■. 

adopted  in  Carver  v.  Braintree  Mfg.  Merchants'    Ins.    Co.,    11    Humph. 

Co.,  2  Stoiy,  433  (1843);  S.  C,  5  Fed.  (Tenn.)    1,  28    (1850);    Lewis   v.  St. 

Cas.  235,  where  liability  for  debts  Charles  Coimty,  5  Mo.  App.  225  (1878). 

contracted  during  membership  was  Cf.  Briggs  v.  Penniman,  8  Cow.  387 

held  to  include  "  dues  owing."    Also  (1826) ;  Bank  of  Poughkeepsie  v.  Ib- 

in  Rider  v.  Fritchey,  49  Ohio  St.  285  botson,  34  Wend.  478  (1840). 

(1892) ;  Freeland  v.  McCuHough,  1  De-  =  a  liability  "  to  an  amount  equal 

nio,  414  (1845).  to  the  amount  of  stock  held  by  them 

'  See  §  497,  infra.  respectively  "  has  been  construed  to 

2  Park  Bank  v.  Remsen,  158  U.  S.  create  the  double  liability.    Booth  v. 

387(1895).  CampbeU,  37  Md.  522  (1872);   Mat- 
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"vpill  have  paid  double  for  his  stock  —  once  on  the  subscription 
and  once  on  the  statutory  liability. 

Under  a  statute  providing  that  "  each  stockholder  shall  be 
individually  and  personally  liable  for  his  proportion  of  all  the 
debts  and  liabilities  of  the  company  contracted  or  incurred, 
.  .  .  for  the  recovery  of  which  joint  or  several  actions  may 
be  ,  .  .  prosecuted,"  it  has  been  held  that  the  liability  of  the 
shareholders  is  substantially  that  of  partners,  but  may  be  en- 
forced at  law.i    A  general  joint  and  several  liability  for  all 

thews  V.  Albert,  34  Md.  537  (1866) ;    bility  to  the  amount  of  the  stock  has 


Norris  V.  Johnson,  34  Md.  485  (1871); 
Hager  v.  Cleveland,  36  Md.  476,  491 
{1873).  The  former  constitutional 
provision  in  Alabama  that  stockhold- 
ers were  "liable  to  the  extent  of  their 
stock  "  meant  a  double  liability.  Mc- 
Donnell V.  Alabama,  etc.  Ins.  Co.,  85 
Ala.  401  (1888).  A  liability  of  stock- 
holders for  "  double  "  the  amount  of 
their  stock  means  a  hability  once  for 
the  unpaid  subscriptions  and  then  an 
additional  habiUty  of  twice  the  par 
value  of  the  stock,  making  a  triple 
liability  altogether.  Dreisbach  v. 
Price,  133  Pa.  St.  560  (1890).  A  lia- 
bility "equally  and  ratably  to  the  ex- 
tent of  their  respective  shares  of 
stock "  does  not  authorize  a  judg- 
ment against  one  for  any  more  than 
his  proportion.  Buenz  v.  Cook,  15 
Colo.  38  (1890).  The  constitution  of 
Missouri  formerly  contained  a  pi'ovis- 
ion,  now  repealed,  imposing  a  double 
liability.  Perry  v.  Turner,  55  Mo.  418 
(1874);  Provident  Sav.  Inst.  v.  Jack- 
son Place,  etc.  Rink,  53  Mo.  553  (1878). 
A  provision  in  the  constitution  of 
1875,  taken  from  an  amendment  of 
1870,  that "  in  no  case  shall  any  stock- 
holder be  individually  liable  in  any 
amount  over  and  above  the  amount 
of  the  stock  owned  by  him,"  was  con- 
strued in  Sohricker  v.  Eidiags,  65  Mo. 
308  (1877),  to  limit  liability  to  unpaid 
subscriptions^  But  see  Miller  v.  Great 
Republic  Ins.  Co.,  50  Mo.  55  (1873); 
Ochiltree  v.  Railroad  Co.,  31  Wall. 
249  (1874).    A  statute  imposing  a  liar 


been  held  in  Texas  to  be  merely  de- 
claratory of  the  subscription  liabil- 
ity. Walker  v.  Lewis,  49  Tex.  133 
(1878).  A  liability  "  to  the  amount  of 
what  remains  unpaid  upon  his  sub- 
scription to  the  capital  stock  "  is  de- 
claratory and  creates  no  liability  be- 
yond the  subscription  price.  Burch 
V.  Taylor,  1  Wash.  St.  345  (1890);  Root 
V.  Srnnook,  ISO  111.  350  (1887).  In 
Massachusetts,  by  statute,  stockhold- 
ei-s  in  manufacturing  corporations 
are  liable  as  tenants  in  common  to 
creditors  to  the  extent  of  the  capital 
stock,  until  it  has  been  divided  into 
shares.  Hawes  v.  Anglo-Saxon  Pe- 
troleum Co.,  101  Mass.  385  (1869) ;  S.  C, 
111  Mass.  300  (1873).  Cf.  Bm-nap  v. 
Haskins  Steam-engine  Co.,  137  Mass. 
586  (1879);  Hager  v.  Cleveland,  86  Md. 
476  (1873);  Norris  v.  Johnson,  34  Md. 
485  (1871).  But  where  some  of  the 
stock  is  held  by  the  corporation  it- 
self, this  will  not  compel  the  other 
shareholders  to  bear  the  statutory 
liability  as  to  the  stock  so  held  by  the 
corporation.  Crease  v.  Babcock,  51 
Mass.  535,  556  (1846). 

1  Davidson  v.  Rankin,  34  Cal.  503 
(1868).  Cf.  Young  v.  Rosenbaum,  39 
Cal.  646  (1870);  Larrabee  v.  Baldwin, 
35  Cal.  155  (1868);  McAuleyu  York 
Min.  Co.,  6  Cal.  80  (1856);  Adkins  v. 
Thornton,  19  Ga.  335  (1856)  [this  case 
is  frequently  misoited,  owing  to  a 
misprint  in  the  original  report,  as 
Dozier  v.  Thornton];  Branch  v. 
Baker,   53  Ga.   503  (1874);    Dane  v. 
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the  corporate  debts  makes  the  stockholders  liable  as  partners, 
as  though  there  had  been  no  incorporation.'  Under  the  pro- 
visions of  the  constitution  and  statutes  of  Ohio,  and  of  other 
states,  it  is  held  that  while  the  undertaking  of  the  shareholder 
is  not  primary,  and  is  to  be  resorted  to  only  in  case  of  the  in- 
solvency of  the  corporation,  still  the  liability,  "when  it  does  prop- 
erly arise,  is  essentially  that  of  partners.^    This  class  of  cases 


Young,  61  Me.  160  (1872);  Castleman 
V.  Holmes,  4  J.  J.  Marsh.  (Ky.)  1 
(1830).  Cf.  FuUer  v.  Ledden,  87  IlL 
312  (1877);  Brown  t;.  Hitchcock,  36 
Ohio  St.  678  (1881).  The  constitu- 
tional and  statutory  liability  of  stock- 
liolders  in  California  is  a  contract 
obligation,  and  may  be  enforced  by 
attachment.  Kennedy  v.  CaUf  omia 
Sav.  Bank,  97  CaL  93  (1893).  The 
liability  of  a  stocJdiolder  in  a  Cali- 
fornia bank  for  his  proportion  of  a 
corporate  debt  was  enforced  at  law 
in  Barling  v.  Bank  of  British  North 
America,  50  Fed.  Eep.  260  (1892). 
Southmayd  v.  Russ,  3  Conn.  52  (1819); 
Middletown  Bank  v.  MagUl,  5  Conn. 
28, 45  (1833);  Demingu  BuU,  10  Conn. 
409  (1835);  Conant  v.  Van  Schaick, 
24  Barb.  87  (1857);  AUen  v.  SewaU,  3 
Wend.  327  (1839);  Moss  v.  Oakley,  3 
Hill,  365  (1843);  Harger  v.  McCuL- 
lough,  3  Denio,  119  (1846) ;  MoCullongh 
V.  Moss,  5  Denio,  567  (1846);  Corn- 
ing V.  McCullough,  1  N.  Y.  47  (1847); 
Moss  V.  AvereU,  10  N.  Y.  449  (1868); 
"Wiles  V.  Suydam,  64  N.  Y.  173, 176 
(1876);  Conklin  v.  Furman,  57  Barb. 
484  (1865);  Abbott  v.  Aspinwall,  36 
Barb.  202  (1857);  Ericksonu  Nesmith, 
46  JSr.  H.  371  (1866);  White  v.  Blum, 
4  Neb.  555  (1876);  New  England  Com. 
Bank  v.  Newport  Steam  Factory,  Q 
R.  I.  154  (1859);  Moies  u  Sprague,  9 
R.  I.  541  (1870);  Witherhead  v.  AUen, 
38  Barb.  661  (18£(9). 

1  Planters'  Bank  v.  Bivingsville 
Cotton  Mfg.  Co.,  10  Rich.  L.  (S.  C.)  95 
(1856). 

2  And  that  although  the  stated  ex- 
tent of  the  shareholder's  liability,  as 
provided  by  the  statute,  cannot  be 


exceeded,  still,  up  to  the  full  measure 
of  his  liability,  he  may  be  charged, 
although  it  be  shown  that,  if  other 
solvent  shareholders  had  contributed 
their  full  proportion,  it  would  not  be 
necessary  for  him  to  pay.  Wehrman 
V.  Reakirt,  1  Cin.  Super.  Ct.  (Ohio), 
230  (1871);  Brown  v.  Hitchcock,  36 
Ohio  St.  678  (1881);  Harpold  v.  Sto- 
bart,  46  Ohio  St.  397  (1889).  This  case 
holds  also  that  a  stockholder  in  Ohio 
"is  liable  to  creditors  of  the  corpora- 
tion for  such  portion  ordy  of  the 
debts  existing  while  he  held  the 
stock  and  remaining  due  (not  in  ex- 
cess of  the  amount  of  stock  assigned), 
as  will  be  equal  to  the  proportion 
which  the  capital  stock  assigned  by 
him  bears  to  the  entire  capital  stock 
held  by  solvent  stockholders,  Uable 
in  respect  of  the  same  debts,  who  are 
within  the  jurisdiction,  to  be  ascer- 
tained at  the  time  judgment  is  ren- 
dered." Cf.  Stewart  v.  Lay,  45  Iowa, 
604  (1877);  Crease  u  Baboock,  51  Mass. 
525  (1846).  In  Wisconsin  stockholders 
in  banking  corporations  are  liable  by 
statute  as  origiaal  and  principal  debt- 
ors, substantially  as  though  they  were 
partners,  except,  as  in  Ohio,  that  the 
responsibility  of  each  is  limited  to 
a  sum  equal  to  his  shares  of  stock. 
Coleman  v.  "White,  14  Wis.  700  (1862). 
Under  the  Wisconsin  statute  mak- 
ing stockholders  liable  for  the  debts 
where  business  is  commenced  before 
one-half  the  capital  stock  is  sub- 
scribed and  twenty  per  cent  paid  in, 
the  statute  allows  suit  without  join- 
ing the  corporation  as  a  defendant. 
Flour  City  Nat.  Banku  Wechselberg, 
45  Fed.  Rep.  547  (1891). 
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holds  that,  unless  the  statute  prescribes  otherwise,  the  common- 
law  rules  as  to  the  liability  of  partners,  and  the  remedies  for 
enforcing  that  liability,  apply  to  the  statutory  liability  of  share- 
holders in  incorporated  companies.^ 

A  very  common  statutory  liability  is  that  which  makes  stock- 
holders liable  for  debts  due  from  the  corporation  to  its  serv- 
ants or  laborers.  There  has  been  difficulty  in  determining 
what  persons  are  to  be  classed  as  servants,  but  the  courts  are 
not  inclined  to  give  a  broad  application  to  the  word.^ 


» Story  V.  Furman,  25  N.  Y.  214, 221, 
223  (1863);  New  England  Com.  Bank 
V.  Newport  Steam  Factory,  6E.  1. 154, 
189  (1859);  Moies  v.  Sprague,  9  R.  L 
541  (1870).  It  is  sometimes  held  that 
a  general  statutory  liability  means  a 
liability  on  the  part  of  the  stock- 
holder only  in  the  proportion  which 
his  interest  bears  to  the  total  indebt- 
edness of  the  corporation.  Boyd  v. 
Hall,  56  Ga.  563  (1876);  Reynolds  v. 
Feliciana  Steamboat  Co.,  17  La.  Rep. 
397  (1841).  In  such  a  case,  where  the 
shareholders  are  jointly  and  severally 
personally  liable  for  debts  contracted 
by  the  corporation,  which  it  cannot 
or  does  not  pay,  in  proportion  to  the 
number  of  shares  they  own,  it  seems 
to  be  settled  that  they  are  to  be  held 
principal  debtors,  and  not  mere  sure- 
ties for  the  corporation.  Harger  v. 
McCullough,  3Denio,  119  (1846);  Corn- 
ing V.  McCullough,  1  N.  Y.  47  (1847), 
the  court  saying  that  the  stockhold- 
ers stand  towards  the  creditors  "  on 
the  same  ground  and  under  the  same 
responsibility  ...  as  they  would  if 
unincorporated  have  stood; "  Moss-y. 
AvereU,  10  N.  Y.  449  (1853);  Simonson 
V.  Spencer,  15  Wend.  548  (1836),  sus- 
taining the  action  for  debt;  Bailey  v. 
Bancker,  3  Hill,  188  (1843),  holding 
also  that  a  creditor  must  sue  a  stock- 
holder upon  the  original  demand  and 
not  upon  the  judgm.ent  against  the 
company ;  Southmayd  v.  Russ,  3  Conn. 
52  (1819),  holding  that,  since  the  lia- 
bility is  original,  scire  facias  will  not 
lie  against  a  stockholder,  but  he  must 


be  sued  as  if  there  were  no  incorpo- 
ration; Marcy  v.  Clark,  17  Mass.  330 
(1831).  In  Michigan  it  is  held  that 
they  are  sureties.  Hanson  v.  Donker- 
sley,  37  Mich.  184  (1877).  Cf.  Grand 
Rapids  Sav.  Bank  v.  Warren,  53  Mich. 
557  (1884).  It  has  been  held,  also,  that 
they  are  not  sureties  for  each  other. 
Lane  v.  Harris,  16  Ga.  217,  234  (1854); 
Crease  v.  Babcock,  51  Mass.  535  (1846). 
Cf.  Larrabee  v.  Baldwin,  35  CaL  155 
(1868).  This  seems  to  be  the  rule,  in 
general,  as  to  all  statutory  liability. 
Young  V.  RosenbaucQ,  39  CaL  646 
(1870);  Erickson  v.  Nesmith,  46  N.  H. 
371  (1866);  Thompson  v.  Meisser,  108 
HI.  359  (1884). 

2  It  may  be  stated  as  the  rule,  that 
only  those  who  perform  menial  or 
manual  services  are  within  the  class 
contemplated  in  the  statute;  "that 
he  who  performs  them  must  be  of  a 
class  whose  members  usually  look  to 
the  reward  of  a  day's  labor  or  service 
for  immediate  or  present  support, 
from  whom  the  company  does  not 
expect  credit,  and  to  whom  its  future 
ability  to  pay  is  of  no  consequence." 
Wakefield  v.  Fargo,  90  N.  Y.  213,  317 
(1883).  Of.  Adams  v.  Goodrich,  55 
Ga.  333  (1875).  This  overrules  some 
of  the  earlier  New  York  cases,  e.  g., 
Vincent  v.  Bamford,  1  Jones  &  S.  506 
(1871);  S.  C,  13  Abb.  Pr.  (N.  S.)  253, 
which  held  an  engineer  and  foreman, 
who  sometimes  also  acted  as  super- 
intendent, to  be  a  servant  within  the 
meaning  of  the  rule;  Harris  v.  Nor- 
vell,  1  Abb.  N.  Cas.  137  (1870),  which 
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held  a  reporter  employed  by  a  news- 
paper company,  and  a  city  or  assist- 
ant editor,  if  not  an  oificer  of  the 
company,  to  be  a  servant;  Hovey  u 
Ten  Broeck,  3  Eob.  (N.  Y.)  316  (1865), 
holding  an  overseer  and  book-keeper 
within  the  protection  of  the  act.  The 
word  "  employees "  includes  sales- 
men on  salai-ies.  Palmer  v.  Van  Sant- 
voord,  153  N.  Y.  Rep.  613  (1897).  A 
person  who  sets  up  a  machine  is  an 
employee.  Palmer  v.  Van  Santvoord, 
17  N.  Y.  App.  Div.  194  (1897).  A  book- 
keeper is  an  "  employee,"  that  word 
being  of  a  wider  meaning  than  "labor- 
ers and  oporatives."  People  v.  Bev- 
eridge  Brewing  Co.,  91  Hun,  313  (1895). 
Book-keepers,  superintendents,  and 
foremen  paid  by  the  month  are  not 
employees,  operatives,  and  laborers 
entitled  to  prior  payment  under  the 
New  York  statute.  Be  Stryker,  73 
Hun,  327  (1893).  The  president  is  not 
a  "workman  or  employee"  in  the 
sense  of  the  New  Jersey  statute  giv- 
ing a  preference.  Weatherby  v.  Sax- 
ony, etc.  Co.,  29  AtL  Rep.  326  (N.  J., 
1894).  The  salary  of  a  general  trav- 
eling agent  is  not  a  debt  "  owing  for 
labor  "  and  is  not  entitled  to  a  prefer- 
ence. Clark's  Appeal,  100  Mich.  448 
(1894).  A  master-mechanic  and  su- 
perintendent of  works  is  a  servant  or 
laborer.  Sleeper  v.  Goodwin,  67  "Wis. 
577  (1887).  A  superintendent  of  labor- 
ers is  a  "  laborer  "  himself.  Pender- 
gast  V.  Yandes,  124  Ind.  159  (1890). 
An  expert  employed  to  adjust  and 
start  the  machinery  is  entitled  to  the 
statutory  lien  for  "labor."  Black's 
Appeal,  83  Mich  513  (1890).  A  trav- 
eUng  salesman  is  a  "clerk"  within 
the  meaning  of  the  statute  render- 
ing stockholders  liable  for  debts  to 
"  clerks,"  etc.  Hand  v.  Cole,  88  Tenn, 
400  (1890). 

The  following  employees  have  been 
held  not  to  be  servants  or  laborers 


within  the  protection  of  the  rule: 
The  secretary  of  a  mamLfacturing 
company.  Coffin  v.  Reynolds,  37  N.  Y. 
640  (1868),  overruling  Richardson  v. 
Abendroth,  43  Barb.  163  (1864),  and 
perhaps  WUliamson  v.  "Wadsworth. 
49  Barb.  294  (1867),  which  is  the  case 
of  a  civil  engineer  and  traveling 
agent  at  a  fixed  salary.  A  civil  en- 
gineer. Pennsylvania,  etc.  E.  R.  v. 
Leuffer,  84  Pa.  St.  168  (1877).  Contra, 
Conant  v.  Van  Schaick,  24  Barb.  87 
(1857).  Of.  Williamson  v.  Wadsworth, 
49  Barb.  294  (1867).  A  consulting  en- 
gineer. Ericsson  v.  Brown,  38  Barb. 
390  (1863).  An  assistant  chief  engi- 
neer. Brockway  v.  Innes,  39  Mich, 
47  (1878).  Cf.  Peck  v.  MiUer,  39  Mich 
594  (1878).  An  overseer  on  a  plantar 
tion.  Whitaker  v.  Smith,  81  N.  C. 
340  (1879).  Contra,  Hovey  v.  Ten 
Broeck,  3  Rob.  (N.  Y.)  316  (1865).  A 
contractor.  Rogers  v.  Dexter,  etc. 
R.  R.,  85  Me.  373  (1893);  BoutweU  v. 
Townsend,37  Barb.  305  (1860);  Aikin 
V.  Wasson,  34  N.  Y.  483  (1862);  Balch 
V.  New  York,  etc.  R.  R,  46  N.  Y.  521 
(1871);  Atoherson  v.  Troy,  etc.  E.  E., 
6Abb.Pr.  (N.S.)329(1856).  Cf.  Kent 
V.  New  York  Cent.  R.  R.,  12  N.  Y.  628 
(1855);  MoCluskey  v.  Cromwell,  11 
N.  Y.  593  (1854).  An  agent  of  a  min- 
ing corporation  employed  to  take 
charge  of  its  mines  in  a  foreign  coun- 
try. Hill  V.  Spencer,  61  N.  Y.  274 
(1874);  Dean  v.  De  Wolf,  16  Hun,  186 
(1878);  Krauser  v.  Ruckel,  17  Hun, 
463  (1879).  A  book-keeper  and  gen- 
eral manager.  Wakefield  v.  Fargo, 
90  N.  Y.  213  (1883).  A  superintend- 
ent. Kincaid  v.  DwineUe,  59  N.  Y. 
548  (1875).  Cf.  Gordon  v.  Jennings, 
L.  R.  9  Q.  B.  D.  45  (1883).  And  com- 
pare also  Gurney  v.  Atlantic,  etc. 
E'y,  58  N.  Y.  358  (1874).  Counsel  is 
not  an  "employee."  Louisville,  etc. 
E.  R.  V.  Wilson,  138  U.  S.  501  (1891). 
A  contractor   is   not  an   employee 
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are  filed,'  and  tlie  statutes  often  impose  a  personal  liability 
on  the  directors  for  making  loans  in  excess  of  the  capital 


under  the  Indiana  statute.  Vane  v. 
Newcombe,  133  U.  S.  220  (1889).  A 
statutory  preference  to  servants  and 
•employees  gives  no  preference  to  the 
secretary.  Wells  v.  Southern  Minn. 
E'y,  1  Fed.  Rep.  370  (1880).  In  gen- 
eral, only  manual  or  menial  laborers 
are  protected  by  the  statute.  Adams 
V.  Goodrich,  55  Ga.  233  (1875);  People 
V.  Remington,  45  Hun,  329  (1887).  Of. 
Heebner  v.  Chave,  5  Pa.  St.  115  (1847); 
Harrod  v.  Hamer,  32  Wis.  163  (1873). 
Under  the  mechanic's  lien  laws  of 
the  several  states,  a  wider  meaning 
has  been  given  to  the  woi'd  "labor- 
ers.'' These  cases  are  frequently  con- 
fused with  the  statutes  considered 
herein.  Stryker  v.  Cassidy,  76  N.  Y. 
50  (1879);  Mutual  Benefit  L.  Ins.  Co. 
V.  Eowand,  26  N.  J.  Eq.  389  (1875); 
Bank  of  Pennsylvania  v.  Gries,  35  Pa. 
St.  433  (1860);  Amoldi  v.  Gouin,  23 
Grant,  Ch.  (Up.  Can.)  314  (1875);  Mul- 
ligan V.  Mulligan,  18  La.  Ann.  30 
(1866);  Knight  v.  Norris,  13  Minn.  473 
(1868);  Raeder  v.  Bensberg,  6  Mo.  App. 
445  (1879);  Foushee  v.  Grigsby,  13 
Bush  (Ky.),  75  (1876);  Smallhouse  v. 
Kentucky,  etc.  Co.,  3  Mont.  443  (1876) ; 
Capron  v.  Strout,  11  Nev.  304  (1876). 
The  mere  fact  that  one  does  some 
manual  labor  incidental  to  his  posi- 
tion as  manager  or  foreman  or  su- 
perintendent wiU  not  constitute  him 
a  laborer  within  the  intent  of  these 
statutes.  Krauser  v.  Ruckel,  17  Hun, 
463  (1879) ;  Ericsson  v.  Brown,  38  Barb. 
390  (1863).  Of.  Wakefield  v.  Fargo, 
80  N.  Y.  313  (1882).  But  where  a  fore- 
man did  so  much  manual  labor  that 
it  was  not  a  mere  incident  of  his  f  ore- 
manship,  it  was  held  that  he  might 
recover  as  a  laborer.  Short  v.  Med- 
berry,  39  Hun,  89  (1883).  For  con- 
struction of  the  Pennsylvania  liabil- 
ity for  labor  and  supplies,  see  Weiss 
V.  Mauch  Chunk  Iron  Co.,  58  Pa.  St. 
295  (1868);  Reading  Industrial  Mfg. 
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Co.  V.  Graeflf,  64  Pa.  St.  395  (1870); 
Moyer  v.  Pennsylvania  Slate  Co.,  71 
Pa.  St.  293  (1872),  where  a  statute  im- 
posing liability  for  debts  due  work- 
men, etc.,  and  materials  furnished 
was  construed  not  to  include  debts 
for  hauling,  repaixing  wagons,  lum- 
ber for  erecting  machinery,  powder 
for  blasting,  etc.;  Weigley  v.  Coal 
Oil  Co.,  5  Phila.  67  (1863).  A  claim 
against  stockholders  on  their  statu- 
tory liability  to  laborers  is  assign- 
able. Day  V.  Vinson,  78  Wis.  198 
(1890).  A  laborer  having  recourse  by 
statute  against  stockholders  may  as- 
sign his  rights.  Day  v.  Buckingham, 
87  Wis.  315  (1894).  The  UabiUty  for 
debts  to  laborers  applies  to  such  debts 
though  due  to  non-residents.  Clokus 
V.  HoUister  Min.  Co.,  93  Wis.  335  (1896). 
A  person  having  a  claim  against  a 
director  on  a  liability  of  the  latter, 
created  by  statute,  may  assign  that 
claim,  and  the  assignee  may  enforce 
it.  Bedford  v.  Sherman,  68  Hun,  317 
(1893). 

1  As  to  whether  this  liability  is  a 
penal  liability,  see  §  333,  infra.  Cases 
on  statutes  of  this  character  are  given 
throughout  this  chapter.  The  follow- 
ing cases  may  also  aid  in  giving  an 
idea  of  this  kind  of  liability:  Under 
a  statute  rendering  the  sto;kholders 
liable  to  corporate  creditors  to  the 
estent  of  the  unpaid  portion  of  the 
par  value  of  their  stock,  unless  a  true 
statement  of  the  affairs  of  the  com- 
pany is  made  annually,  the  stocik- 
holders  are  so  liable  if  the  statement 
which  is  filed  is  a  false  statement. 
Congdon  v.  Winsor,  17  R.  I.  236  (1891), 
refusing  to  follow  Stedman  v.  Eve- 
leth,  47  Mass.  114  (1843).  There  is  no 
debt  existing  for  goods  bought  until 
the  goods  are  delivered,  under  the 
Rhode  Island  statute  making  the 
stockholders  liable  for  failure  to  file 
a  report.  Wing  v.  Slater,  35  Atl.  Rep, 
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■well  as  in  cash.  Moore  v.  Lent,  81 
CaL  503  (1889).  In  enforcing  a  lia- 
bility of  directors  for  debts  in  excess 
of  the  capital,  a  creditor  must  sue  for 
the  benefit  of  all,  and  can  recover 
only  a  proportion  of  the  excess  over 
such  capital  stock.  Anderson  v. 
Speers,  31  Hun,  568  (1880).  A  director 
cannot  enforce  a  statutory  liability 
of  the  directors  for  debts  contracted 
by  the  corporation  in  excess  of  the 
capital  stock,  the  directors  being  Lia- 
ble "  jointly  and  severally  "  by  stat- 
ute; but  such  debt  due  to  the  director 
is  counted.  Thacher  v.  King,  156 
Mass.  490  (1893).  Where  the  consti- 
tution of  an  unincorporated  associa- 
tion limits  the  debts  and  the  directors 
incur  a  larger  amount  of  debts,  the 
directors  cannot  obtain  contribution 
from  the  stockholders.  MoFaddenu 
Leeka,  48  Ohio  St.  513  (1891).  The 
liability  of  directors  in  New  York  for 
excessive  debts  can  be  enforced  only 
in  a  suit  in  which  all  the  directors 
are  joined.  Milsom,  etc.  Co.  v.  Baker, 
16  N.  Y.  App.  Div.  581  (1897).  The 
statutory  liability  of  stockholders  for 
a  failure  to  file  a  certificate  that  the 
capital  stock  has  been  fully  paid,  and 
the  statutory  liability  of  directors 
for  debts  in  excess  of  the  capital 
stock,  do  not  apply  to  a  judgment  in 
an  action  of  tort.  Leiglitonu  Camp- 
bell, 17  E.  I.  51  (1890).  As  to  the  lia- 
bility of  directors  of  a  national  bank 
for  loans  in  excess  of  the  amount  al- 
lowed by  law,  see  Witters  v.  Sowles, 
43  Fed.  Rep.  405  (1890);  Stephens  v. 
Overstolz,  43  Fed.  Eep.  771  (1890). 
The  liability  of  directors  under  the 
National  Banking  Act  for  loans  to 
separate  persons  of  amounts  in  ex- 
cess of  one-tenth  of  the  capital  stock 
can  be  enforced  only  in  a  court  of 
equity.  Welles  v.  Graves,  41  Fed. 
Rep.  459  (1890);  Peters  v.  Foster,  56 
Hun,  C07  (1890).    As  regards  the  rem- 


303  (R.  1, 1896).  Directors  are  not 
liable  by  statute  requiring  an  annual 
report,  where  such  report  is  filed, 
even  though  it  be  false.  If  the  stat- 
ute makes  them  liable  for  knowingly 
making  a  false  report,  knowledge 
must  be  averred.  Matthews  v.  Pat- 
terson, 16  Colo.  315  (1891).  This  stat- 
utory liability  of  directors  for  failure 
to  file  reports  is  not  avoided  by  the 
fact  that  the  company  is  insolvent 
and  has  gone  out  of  business.  Gans 
V.  Switzer,  9  Mont.  408  (1890).  The 
California  statute,  allowing  any 
stockholder  to  coUect  $1,000  from 
the  directors  in  a  mining  company 
if  they  failed  to  post  a  balance  sheet 
monthly,  was  construed  in  Ball  v. 
Tolman,  51  Pac.  Rep.  546  (CaL,  1897). 
A  statutory  liability  of  officers  for  a 
false  report  applies  only  to  debts  cre- 
ated after  the  false  report  is  made. 
Torbett  v.  Godwin,  63  Hun,  407  (1891). 
Where  the  directors  of  a  mining  cor- 
poration are  liable  for  $1,000  unless 
they  file  weekly  reports  of  the  re- 
ceipts, disbursements,  number  of  em- 
ployees, and  wages,  no  damage  need 
be  proved  by  a  stockholder  in  suing 
for  the  $1,000.  Shanklin  v.  Gray,  111 
CaL  88  (1896) ;  Miles  v.  Woodward,  115 
CaL  308  (1896).  The  statutory  lia- 
bility of  directors  for  corporate  debts, 
where  they  fail  to  give  notices  of  the 
debts  of  the  company,  is  not  avail- 
able to  any  creditors  except  those 
giving  credit  after  the  directors 
should  have  given  notice.  Gorder  v. 
Plattsmouth  Canning  Co.,  36  Neb.  548 
(1893).  "Wilful  neglect  "or  refusal 
does  not  arise  from  mere  neglect  of 
a  director  under  a  statute  calling  for 
an  annual  report.  Gennert  v.  Ives, 
103  Mich.  547  (1894). 

1  Where  directors  are  liable  for  cor- 
porate debts  in  excess  of  the  sub- 
scribed capital  stock,  the  capital  stock 
includes  that  paid  for  by  property  as 
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the  "wording  of  the  provision  itself.^  An  increase  or  reduction 
of  the  capital  stock  leads  often  to  complications  in  addition  to 
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cisions on  the  liability  of  stockholders  and  directors  under  par- 
ticular statutes  are  given  in  the  notes  below.' 


edy  under  tlie  National  Bank  Act,  see 
Kennedy  v.  Gibson,  8  WaU.  498  (1869) ; 
Casey  v.  Galli,  94  U.  S.  673  (1876),  and 
Act  of  June  30, 1876,  ch.  44;  "Witters 
V.  So-svles,  82  Fed.  Rep.  767  (1887); 
Richmond  v.  Irons,  121 U.  S.  27  (1887), 
as  to  joiader  of  causes  of  action. 

1 A  constitutional  liability  may  not 
be  enforceable  where  no  statute  has 
been  passed  to  enforce  it;  as,  for  ex- 
ample, the  provision  that  "  dues  from 
corporations  shall  be  secured  by  in- 
dividual liability  of  the  stockholders 
to  an  additional  amount  equal  to  the 
stock  owned  by  each  stockholder, 
and  such  other  means  as  shall  be  pro- 
vided by  law.  Morley  v.  Thayer,  8 
Fed.  Rep.  737  (1880).  ITnder  the  Ohio 
constitutional  provision  imposing  a 
liability  on  stockholders,  a  general 
act  authorizing  incorporations  must 
contain  a  provision  to  that  effect  or 
the  act  win  be  void.  State  v.  Sher- 
man, 22  Ohio  St.  411  (1872).  A  con- 
stitutional provision  that  stockhold- 
ers shall  be  liable  to  the  extent  of 
their  stock  is  self -executing  and  ap- 
plies to  aU  corporations.  It  renders 
them  liable  to  the  extent  of  the  par 
value  of  their  stock  in  addition  to 
the  liability  on  subscriptions.  A  re- 
lease to  the  corporation  does  not  re- 
lease this  statutory  liability.  Willis 
V.  Mabon,  48  Minn.  140  (1893).  The 
Kansas  constitution  is  self -enforcing 
as  to  stockholder's  liability.  Sterne 
V.  Atherton,  51  Pac.  Rep.  791  (Kan., 
1898);  Fowler  v.  Lamson,  146  111.  472 
(1893).  The  Nebraska  constitutional 
provision  imposing  a  double  liability 
on  stockholders  in  banks  is  self-exe- 
cuting. Farmers'  L.  &  T.  Co.  v.  Funk, 
49  Neb.  358  (1896).  The  New  York 
constitutional  provision  imposing  a 


double  liability  on  stockholders  is  not 
self -executing.  Marshall  v.  Sherman, 
149  N.  Y.  9  (1895).  The  constitutional 
liability  of  stockholders  in  Califor- 
nia is  not  self-executing.  A  statute 
which  applies  it  "in  proportion"  to 
the  amoimt  of  stock  held  by  each 
stockholder  is  too  vague  for  enforce- 
ment. United  States  v.  Stanford,  69 
Fed.  Rep.  25  (1895). 

2  See  §§  288,  289,  infra,  concerning 
this  subject. 

'  3  Under  the  Illinois  statute  mak- 
ing directors  liable  for  debts  before 
the  statute  is  complied  with  as  to 
incorporation,  and  the  issue  by  the 
secretary  of  state  of  a  certificate  of 
completed  organization  and  record- 
ing of  the  same  in  the  county  where 
the  principal  office  is,  the  directors 
are  liable  if  such  certificate  is  not  so 
recorded.  Liability  may  be  enforced 
even  by  a  corporate  creditor  who  has 
filed  his  claim  with  an  assignee  of 
the  corporation  for  the  benefit  of  its 
creditors.  Loverin  v.  McLaughlin, 
161  la  417  (1896).  The  United  States 
statute  making  every  person  inter- 
ested in  a  stiU  of  liquors  liable  for  the 
tax  thereon  renders  the  stockholders 
of  the  distilling  corporation  liable, 
and  one  who  pays  the  tax  may  have 
contribution  from  the  others.  Richter 
V.  Henningsan,  110  Cal.  530  (1895!. 
A  statute  may  require  the  word 
"  limited  "  to  be  a  part  of  the  corpo- 
rate name,  and  may  render  the  stock- 
holders personally  liable  for  omitting, 
the  same.  Lehman  v.  Knapp,  48  La. 
Ann.  1144  (1896).  "Dues "  include  cor- 
porate liability  for  personal  injuries. 
Flenniken  v.  Marshall,  48  8.  C.  80 
(1895).  The  liability  of  stockholders 
under  the  Michigan  statute,  relative 
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It  remains  to  add  that  this  class  of  statutes,  except  in  the 
case  of  bants,  have  on  the  whole  proved  signal  failures.  They 
drive  corporations  from  a  state,  are  rarely  relied  upon  by  cred- 
itors, and  are  productive  of  incessant  litigation. 

to  goods  sold,  is  applied  in  Kirkpat-    gage  debt  of  its  own  such  as  would 


i-iok  V.  MehaUtch,  71  N.  "W.  Eep.  1077 
(Miolu,  1897).  There  is  no  statutory- 
liability  of  stockholders  in  ordinary 
corporations  in  New  Jersey.  Thom- 
son, etc.  Co.  V.  Murray,  37  AtL  Eep. 
443  (N.  J.,  1897).  Under  the  Iowa 
statutes  the  stockholders  are  liable 
as  partners  where  the  certificate  of 
incorporation  failed  to  state  the  high- 
est amount  of  indebtedness  which  the 
company  might  incur.  HeuerwCar- 
michael,  82  Iowa,  288  (1891).  "Dues  " 
include  insurance  policies.  McDon- 
nell V.  Alabama,  etc.  Ins.  Co.,  85  Ala. 
401  (1888).  The  case  of  Austin  v.  Ber- 
lin, 13  Colo.  198  (1889),  holds  that  new 
directors  are  not  liable  for  the  statu- 
tory delinquencies  of  the  old.  A  debt 
contracted  in  the  midst  of  acts  for 
which  directors  are  liable  by  statute 
is  contracted  "after  such  violation." 
Patterson  v.  Stewart,  41  Minn.  84 
(1889).  In  Maine,  by  statute,  stock- 
holders are  hable  as  subscribers  if 
their  stock  is  paid  for  by  property 
taken  at  an  overvaluation.  Libby  v. 
Tobey,  82  Me.  397  (1890).  Under  the 
Iowa  statute  rendering  ofScers,  etc., 
liable  for  diversion  of  funds,  a  policy- 
holder may  recover,  where  a  consoli- 
dation with  another  company  has 
been  raade  and  plaintiff  was  excluded 
from  the  new  company.  Grayson  v. 
WiUoughby,  78  Iowa,  83  (1889).  A 
complaint  to  enforce  a  stockholder's 
liability  for  labor  done  ia  the  con- 
struction of  the  road  is  not  good  if  it 
omits  the  allegation  as  to  the  con- 
struction of  the  road.  Toner  v.  Ful- 
kerson,  125  Ind.  224  (1890).  Where 
stockholders  are  liable  for  debts  other 
than  mortgage  debts,  an  agreement 
of  the  company  to  pay  another  com- 
pany's mortgage  debt  is  not  a  mort- 


exempt  its  stockholders  from  liabil- 
ity. Barron  v.  Paine,  83  Me.  312  (1891). 
Where  the  constitution  renders  the 
stockholders  liable  doubly  except  in 
manufacturing  and  mechanical  cor- 
porations, a  statute  exempting  from 
liability  the  stockholders  in  com- 
panies engaged  iu  dealing  in  mineral 
lands  is  unconstitutionaL  Anderson 
V.  Anderson  Iron  Co.,  65  Minn.  281 
(1896;.  The  double  liabiHty  in  Mume- 
sota  on  all  stockholders  excepting 
corporations  engaged  in  manufactur- 
ing or  mechanical  business  does  not 
apply  to  a  mining  corporation,  that 
being  a  mechanical  business.  Cow- 
ling V.  Zenith  Iron  Co.,  65  Minn.  263 
(1896).  The  constitutional  liability 
of  stockholders  applies  if  a  part  of 
the  business  as  set  forth  in  the  char- 
ter consists  of  mercantile  business. 
The  objection  that  all  stockholders 
and  creditors  are  not  joined  must  be 
raised  by  answer.  Densmore  v.  Shep- 
ard,  46  Minn.  54  (1891).  Where  stock- 
holders are  liable  unless  the  corpora- 
tion is  a  manufacturing  corporation,, 
they  are  liable  if  the  corporation  is  to 
Eaanufaoture  and  "deal"  in  certain 
articles.  Commercial  Bank  uAzotine, 
etc.  Co.,  69  N.  W.  Eep.  217  (Minn.,  1896). 
The  Minnesota  statutory  liability,  be- 
ing absolute,  will  not  be  construed  as 
a  proportionate  liability  only  (First 
Nat.  Bank  v.  Winona  Plow  Co.,  58 
Minn.  167  —  1894),  where  the  stock- 
holders not  made  parties  are  shown 
to  be  insolvent,  dead,  or  beyond  the 
reach  of  process.  Clarke  v.  Cold 
Spring,  etc.  Co.,  58  Minn.  16  (1894). 
The  statutory  liability  of  officers  of 
corporations  in  Minnesota  for  any 
"  unfaithfulness  "  means  "  unfaith- 
fulness "  to  the  creditor  who  is  suing. 
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[§  316. 


§  216.  Waiver  hy  corporate  creditors  of  their  statutory  rights 
against  shareholders. —  A  corporate  creditor  may,  by  expresa 
contract,  when  the  debt  is  incurred,  waive  his  right  to  collect 
from  the  stockholder  debts  which  the  corporation  fails  to  pay."* 
And  the  corporation  in  its  contracts  with  third  persons  may,  it 
it  is  held  in  England,  lawfully  stipulate  for  the  exemption  of  its 
members  from  the  liability  imposed  upon  them  by  statute  in  the 
event  of  the  insolvency  of  the  corporation.^ 


This  suit  may  be  at  law.  •  First  Nat. 
Bank  v.  Harper,  61  Miim  375  (1895). 
Where  stooJiholclers  in  manufactur- 
ing corporations  are  not  liatale,  but  in 
other  companies  are  liable,  under  a 
statute,  yet,  if  the  charter  authorizes 
other  business  than  manufacturing, 
they  are  liable  although  only  the 
manufacturing  business  is  pursued. 
Arthur  u.-Willius,  44  Minn.  409(1890). 
1  Quoted  and  approved  in  Bush  v. 
Robinson,  95  Ky.  492  (1894) ;  Eobinson 
V.  BidweU,  22  CaL  379  (1863);  French 
V.  Teschemaker,  24  CaL  518  (1864); 
Basshor  v.  Forbes,  36  Md.  154  (1872); 
Brown  v.  Eastern  Slate  Co.,  134  Mass. 
590  (1883),  where  the  waiver  was  oral. 
A  creditor  may,  by  express  contract, 
waive  his  right  to  compel  stockhold- 
ers to  pay  their  tmpaid  subscriptions. 
Bush  V.  Eobinson,  95  Ky.  492  (1894). 
A  corporate  creditor's  agreement 
that  stockholders  should  not  be  indi- 
vidually liable  on  a  debt  does  not  re- 
lieve directors  from  their  statutory 
liability,  and  the  court  intimated 
that  it  would  not  have  been  legal  if 
it  had  relieved  the  directors  from 
their  liability.  Swanooat  v.  Eemsen, 
78  Fed.  Eep.  592  (1897).  An  oral 
agreement  prior  to  incorporation  that 
the  stockholders  should  not  be  per- 
sonally liable  is  not  binding  on  the 
creditors.  Oswald  v.  Minneapolis 
Times  Co.,  65  Minn.  349  (1896).  In 
United  States  v.  Stanford,  70  Fed. 
Eep.  846  (1895),  the  court  held  that 
the  complainant  had  by  its  acts 
waived  the  statutory  liability  of  a 


stockholder  in  a  California  corporar 
tion.  Corporate  creditors  may  waive 
the  stockholders'  statutory  liability. 
WeUs  V.  Black,  117  CaL  157  (1897).  A 
partnership  may,  by  contract  with  a 
party  with  whom  it  is  dealing,  limit 
the  liability  of  the  partners.  Sentell 
V.  Hewitt,  22  S.  Eep.  970  (La.,  1898). 
Where  the  party  loaning  money  to 
the  association  agrees  orally  to  rely 
on  it  alone,  he  cannot  afterwards  hold 
its  officers  liable.  Elwell  v.  Tatum, 
6  Tex.  Civ.  App.  397  (1893). 

2  Re  Athenaeum  L.  Ass.  Soc,  3  De  &. 
&  J.  660  (1859);  Halket  v.  Merchant 
Traders',  etc.  Assoc,  13  Q.  B.  960 
(1849);  Durham's  Case,  4  Kay  &  J. 
517  (1858).  Cf.  Shelford,  Joint-stock 
Companies  (2d  London  ed.),  4.  Where 
the  agreement  Hmits  the  liability  of 
members  to  the  impaid  part  of  their 
stock,  a  stocidiolder  who  is  also  a 
creditor  cannot  collect  in  excess  of 
this  par  value.  So  also  with  a  bank, 
one  of  whose  members  is  a  stock- 
holder. In  re  Worcester,  etc.  Co.,  3. 
De  Or.,  M.  &  G.  180  (1853).  Although 
the  subscribers  themselves  may  stipu- 
late with  each  other  for  such  a  re- 
stricted liability,  nothing  is  more 
clear  than  that,  as  to  the  rest  of  the 
world,  each  shareholder  is  liable  for 
the  whole  amount  of  the  debts  of  th& 
company.  Nor  will  notice  that  a 
stipulation  of  this  kind  has  been 
entered  into  between  the  sharehold- 
ers prevent  a  creditor  from  holding 
each  of  them  liable  to  the  full  extent 
of  his  demand.  See  Greenwood's  Case^. 


§  216.]  STATUTOET   LIABILITY  OF   STOCKHOLDEES.  [cH.  XII. 

It  has  been  held  to  be  competent  for  any  one  dealing  with 
the  company  to  contract  to  hold  the  shareholders  responsible 
to  only  a  limited  extent,  to  no  extent  at  all,  or  to  any  specified 
extent  mutually  agreed  upon.'  A  by-law  cannot  release  stock- 
holders from  their  statutory  liability.^ 


3  De  G.,  M.  &  G.  459  (1854);  Re  State    not   have    contribution   from   non- 


Fire  Ins.  Co.,  1  N.  R.  510  (V.-C.  W., 
1863). 

1  Be  State  F.  Ins.  Co.,  1  Hem.  &  M. 
457  (1863);  S.  C,  1  De  C,  J.  &  S.  634; 
36  L.  J.  (Ch.)  634;  34  L.  J.  (Ch.)  436; 
Hassell  v.  Merchant  Traders' Assoc, 
4  Exch.  535  (1849);  Talbot's  Case,  5 
De  G.  &  Sm.  386  (1852);  S.  C,  21  L.  J. 
(Oh.)  846.  See  also  Reid  v.  Allan,  4 
Exch,  336  (1849) ;  S.  C,  19  L.  J.  (Exch.) 
39.  And  compare  Re  Independent 
Assurance  Co.,  1  Sim  (N.  S.)  54  (1850) ; 
Sunderland  Marine  Ins.  Co.  v.  Kear- 
ney, 16  Q.  B.  925  (1851);  S.  C,  20  L.  J. 
(Q.  B.)  417 ;  PeddeU  v.  Gwyn,  1  HurL  & 
N.  590  (1857);  S.  C,  26  L.  J.  (Exch.) 
199;  Gordon  v.  Sea  F.  &  L.  Ass.  Soc,  1 
Hurl.  &  N.  599  (1857);  S.  C,  26  L.  J. 
(Exch.)  202.  And  see  Hess  v.  Werts,  4 
Serg.  &  E.  (Pa.)  356,  361  (1818);  King 
V.  Accumulative,  etc.  Ass.  Co.,  3  C.  B. 
(N.  S.)  151  (1857).  Cf.  HaUett  v.  Dow- 
daU,  18  Q.  B.  (N.  S.)  2  (1852).  The 
mere  fact  that  the  articles  of  associ- 
ation of  an  unincorporated  company 
provide  against  personal  liability  is 
no  defense,  even  though  the  con- 
tracts say  that  they  are  subject  to 
the  provisions  in  such  articles.  Sulli- 
van V.  Campbell,  2  HaU  (N.  Y.),  371 
(1829);  Hess  v.  Werts,  4  Serg.  &  E. 
(Pa.)  356  (1818);  Greenwood's  Case,  8 
De  G.,  M.  &  G.  459  (1854).  They  are 
liable,  even  though  their  articles  of 
association  provided  othervrise.  Man- 
ning V.  Gasharie,  37  Ind.  399  (1866). 
The  unincorporated  association  is  a 
partnership  "and  subject  to  the  rules 
governing  that  branch  of  the  law." 
But  if  the  by-laws  limit  the  amount 
of  debts  which  the  directors  may 
incur,  and  they  exceed  it,  they  can- 


assenting  stockholders.     McFadden 
V.  Leeka,  48  Ohio  St.  513  (1891).    The 
same  rule  prevails  in  an  ordinary  co- 
partnership.    Bromley  v.  Elliot,  38 
N.  H.  287  (1859).    Directors  are  bound 
to  know  of  the  restriction  and  have 
no  recourse  to  the  stockholders;  nor 
does  a  firm  in  which  a  director  is  a 
member.    Re  Worcester  Com  Exch. 
Co.,  8  De  G.,  M.  &  G.  180  (1853).    A 
contract  that  promoters  shall  not  be 
personally,  liable  binds  an  engineer. 
Landman  v.  Entwlstle,  7  Exch.  633 
(1852).    Where   promoters  stipulate 
that  they  shall  not  be  liable,  the  party 
who  tacitly  assents  to  that  condition 
is  bound.    Giles  v.  Smith,  11  Jur.  334 
(1847).    See  also  ch.  XLIII,  infra;  3 
Kent,  Com  37 ;  Story,  Partn.,  §  164.  A 
contrary  doctrine  seems  to  have  pre- 
vailed in  Davis  v.  Beverly,  3  Cranch, 
C.  C.  (U.  S.)  35  (1811);  S.  C,  7  Fed. 
Cas.  112;  Eiggs  v.  Swann,  3  Cranch, 
C.  C.  183  (1827);  S.  C,  20  Fed.  Cas.  788; 
reversed  on  another  point  by  Mande- 
viUe  V.  Eiggs,  2  Pet.  483  (1829),    The 
exemption   from   liability  must  be 
clearly  proved-    Skinner  v.  Dayton, 
19  Johns.  518,  537  (1822).    A  stipula^ 
tion   against   holding    stockholders 
liable  has  been  held  to  refer  to  statu- 
tory Hability  and  not  to  the  subscrip- 
tion liability.    Preston  v.  Cincinnati, 
etc.  R.  E.,  36  Fed.  Rep.  54  (1888).    A 
provision  in  an  insurance  policy  that 
the  directors  shall  not  be  Hable,  al- 
though the  statute  makes  them  lia- 
ble, is  not  good.    Greene  v.  Walton, 
59  Hun,  102,  618  (1891). 

2  WeUs  V.  Black,  117  Cal.  157(1897). 
See  also  74  N.  W.  Rep.  1083  (Neb., 
1898). 
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OH.  Xli.']       STATUTOEY    LIABILITY   OF   STOCKHOLDEES.       [§§  217,  218. 

§  217.  Statutory  Ualility  not  enforceable  to  pay  damages  re- 
covered against  the  corporation  in  tort. —  The  statutory  liabil- 
ity imposed  upon  the  shareholders  in  corporations  is  a  liability 
exclusively  for  debts  and  demands  accruing  against  the  corpo- 
ration by  reason  of  its  contracts.  It  cannot,  therefore,  be  en- 
forced to  pay  damages  recovered  against  the  corporation  in  an 
action  in  tort.^ 

B.    THE   ENFOECEMENT   OF   THE   LIABILITY. 

§  218.  The  statutory  liability  can  he  enforced  hy  corporate 
■creditors  only  —  Stockholders  and  directors  as  creditors  —  Be- 
<ieivers  —  National  hanks. —  The  statutory  liability  of  the  stock- 
holder is  created  exclusively  for  the  benefit  of  corporate  cred- 
itors. It  is  not  to  be  numbered  among  the  assets  of  the 
•corporation,  and  the  corporation  has  no  right  or  interest  in  it. 


1  Heacock  v.  Sherman,  14  Wend.  58 
<1835).  In  this  case  the  stockholders 
in  a  company  which  owned  a  bridge, 
and  against  which  a  judgment  had 
been  recovered  for  damages  because 
the  bridge  was  out  of  repair,  were 
held  not  to  be  liable  upon  such  a  de- 
mand, since  the  act  imposing  a  per- 
sonal liability  upon  them  contem- 
plated a  hability  only  for  demands 
arising  ex  contractu.  In  general,  the 
word  "  debt,"  as  used  in  statutes  im- 
posing a  personal  liability  upon  stock- 
holders, is  construed  to  include  only 
liabilities  arising  ex  contractu,  and 
not  to  include  UabiUty  for  damages 
recovered  against  the  corporation  in 
■actions  sounding  in  tort.  Child  v. 
Boston,  etc.  Iron  Works,  137  Mass. 
516  (1884),  where  a  judgment  for  in- 
fringement of  patent  was  not  en- 
forced; Leighton  v.  Campbell,  17 
E.  I.  51  (1890);  Mill  Dam  Founderyu 
Hovey,  38  Mass.  417,  455  (1839),  sus- 
taining an  unliquidated  claim  for 
•damages;  Dryden  v.  Kellogg,  3  Mo. 
App.  87  (1876),  enforcing  a  judgment, 
for  breach  of  warranty  of  title;  Doo- 
little  V.  Marsh,  11  Neb.  243  (1881); 


Esmond  v.  BuUard,  16  Him,  65  (1878); 
S.  C.  affirmed  sub  nom.  Losee  v.  Bill- 
iard, 79  N.  Y.  404  (1880);  Archer  v. 
Eose,  3  Brewst.  (Pa.)  364  (1871);  Cable 
V.  McCune,  36  Mo.  371  (1858),  defeat- 
ing a  judgment  for  damages  for  loss 
of  a  steamboat;  Bohn  v.  Brown,  33 
Mich.  357,  263  (1876),  refusing  to  en- 
force herein  a  judgment  against  a 
common  carrier  for  negligence.  Cf. 
Stanton  v.  Wilkeson,  8  Ben.  357  (1876): 
S.  C,  22  Fed.  Cas.  1074;  Chase  v.  Ciu-tis, 
113  U.  S.  452  (1885) ;  Carver  v.  Braintree 
Mfg.  Co.,  2  Story,  432, 448  (1843);  S.  C, 
5  Fed.  Cas.  235 ;  Wyman  v.  American 
Powder  Co.,  63  Mass.  168, 182  (1851); 
Zimmer  v.  Schleehauf,  115  Mass.  52 
(1874).  But  the  stockholders'  sub- 
scription liability  may  be  enforced  to 
pay  damages  arising  from  torts.  Pow- 
ell V.  Oregonian  R'y,  36  Fed.  Eep.  726 
(1888);  38  Fed.  Eep.  187.  The  word 
"  dues,"  as  contained  in  the  Ohio  con- 
stitution, rendering  stockholders  in- 
dividually liable,  renders  them  liable 
not  only  on  contracts  of  the  corpora- 
tion, but  on  torts  committed  by  the 
corporation.  Eider  v.  Fritchey,  49 
Ohio  St.  285  (1893). 


26 


401 


§  218.] 


STATUTORY  LIABILITY   OF   STOOKHOLDEES.  [CH.  XII. 


It  cannot  enforce  it  by  an  assessment  upon  the  shareholders.' 
Nor  can  the  corporation,  upon  the  insolvency,  assign  it  to  a 
trustee  for  the  benefit  of  creditors.^  It  is  a  liability  running 
directly  and  immediately  from  the  shareholders  to  the  corpo- 
rate creditors.'  Accordingly,  a  receiver  of  an  insolvent  corpo- 
ration, invested  with  "  all  the  estate,  property,  and  equitable 
interests  "  of  the  concern,  has  no  power  to  enforce  such  a  lia- 
bility as  this.*    An  assignee  of  an  insolvent  corporation  for  the 


1  Umsted  v.  Buskirk,  17  Ohio  St.  113 
(1866) ;  Liberty  Female  College  Assoc. 
V.  "Watkins,  70  Mo.  13  (1879). 

2  Wright  V.  McCormack,  17  Ohio 
St.  86,  95  (1866);  Dutoher  v.  Marine 
Nat.  Bank,  13  Blatohf.  435  (1875); 
S.  C,  8  Fed.  Cas.  153.  See  also  Cuy- 
kendall  v.  Coming,  88  N.  Y.  139  (1883). 

3  Bristol  V.  Sanford,  13  Blatohf.  841 
(1874);  S.  C,  4  Fed.  Cas.  163;  Lane 
V.  Morris,  8  Ga.  468  (1850);  Arenz  v. 
Weir,  89  111.  35  (1878).  This  was  an 
action  by  a  judgment  creditor  against 
a  stockholder  after  a  distribution  of 
corporate  assets  by  a  receiver.  The 
creditor  was  held  to  stand  "  on  an 
independent  platform,  above  that  of 
the  receiver,  having  no  concern  with 
the  corporation,  and  the  stockholder 
is  bound,  under  the  law,  to  answer  to 
him."  In  Tennessee  a  corporate  cred- 
itor having  security  for  his  debt 
cannot  enforce  the  stockholder's  stat- 
utory liability.  Albitztiqui  v.  Guad- 
alupe, etc.  Co.,  93  Tenn.  598  (1893). 

4  Hancock  Nat.  Bank  v.  EUis,  166 
Mass.  414  (1896) ;  Minneapolis,  etc.  Co. 
V.  City  Bank,  69  N.  W.  Eep.  331  (Minn., 
1896);  Billings  u  Eobinson,  94  N.  Y. 
415  (1884);  Famsworth  v.  Wood,  91 
N.  Y.  308  (1883);  CuykendaU  v.  Com- 
ing, 88  N.  Y.  139  (1883);  Arenz  v. 
Weir,  89  lU.  35(1878);  Jacobson  v. 
AUen,  30  Blatchf.  535  (1883);  Cutting 
V.  Damerel,  88  N.  Y.  410  (1883);  Bauer 
V.  Piatt,  73  Hun,  336  (1893).  Cf.  Davis 
V.  Gray,  16  Wall  803  (1873) ;  Attorney- 
General  V.  Guardian,  etc.  Ins.  Co.,  77 
N.  Y.  373  (1879).  Receivership  of  cor- 
poration does  not  prevent  creditors 


enforcing  directors'  liability.  Patter- 
son V.  Stewart,  41  Minn.  84  (1889). 
That  it  is  doubtful  whether  corporate 
creditors  may  sue  to  enforce  direct- 
ors' statutory  liability  after  a  receiver 
has  gone  iu,  see  Minnesota,  etc.  Mfg. 
Co.  V.  Langdon,  44  Minn.  87  (1890). 
The  statutory  liability  cannot  be  en- 
forced in  the  receivership  proceed- 
ings. The  creditor  must  institute 
an  independent  suit.  Spilman  v. 
Mendenhall,  57  N.  W.  Eep.  468  (Minn., 
1894).  The  creditor  may  proceed  to 
judgment  though  a  receiver  has  been 
appointed.  Mason  v.  N.  Y.  Silk  Mfg. 
Co.,  37  Hun,  807  (1883).  In  Farmera' 
L.  &  T.  Co.  V.  Funk,  49  Neb.  353 
(1896),  the  court  intimated  that  a  re- 
ceiver could  bring  the  suit  wl^erethe 
liability  is  for  the  benefit  of  aU  the 
creditors  ratably.  The  coTut  may 
authorize  a  receiver  to  enforce  the 
statutory  liability  of  stockholders 
under  the  Ohio  statuta  Zieverink 
V.  Kemper,  50  Ohio  St.  308  (1893).  In 
Gushing  v.  Perot,  175  Pa.  St.  66  (1896), 
the  court  held  that  a  receiver  and 
not  a  corporate  creditor  is  the  proper 
party  to  enforce  tlie  statutory  liabil- 
ity; but  this  conclusion  was  arrived 
at  in  defeating  the  statutory  liabil- 
ity of  a  Pennsylvania  stockliolder  in 
a  Kansas  corporation.  In  Washing- 
ton the  statutory  liability  of  stock- 
holders in  banks  can  be  enforced 
only  by  a  receiver.  Watterson  v, 
Masterson,  15  Wash.  611  (1896);  WU- 
son  V.  Book,  13  Wash.  676  (1896). 
Even  though  tlie  receiver  does  not 
file  a  bUl  to  enforce  the  statutory 
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benefit  of  its  creditors  cannot  enforce  the  statutory  liability  of 
stockholders.^  An  agent  selected  by  the  stockholders  of  an  in- 
solvent national  bank  to  wind  up  the  bank  cannot  enforce  the 
statutory  liability.^  The  action  to  enforce  can  be  maintained 
only  by  the  creditors  themselves,  in  their  own  right  and  for 
their  own  benefit.' 

It  has  been  held  that  the  statutory  liability  of  stockholders 
cannot  be  enforced  by  the  directors  as  "  creditors."  * 

It  is  uncertain  whether  a  stockholder,  who  is  also  a  creditor 
of  the  corporation,  can  bring  an  action  at  law  against  his  co- 
stockholders  to  enforce  a  statutory  liability.  In  Massachusetts,' 
Illinois,^  and  'Hew  York '  the  rule  is  settled  that  such  an  action 


liability  until  more  than  six  years 
after  his  appointment,  yet  the  stat- 
ute of  limitations  may  not  be  a  bar. 
Andrews  v.  Bacon,  38  Fed.  Rep.  777 
(1889).  In  Minnesota  by  statute  a 
receiver  may  enforce  the  statutory 
liability.  XJeland  v.  Haugan,  73  N. 
W.  Eep.  169  (Minn.,  1897).  And  a 
creditor  will  not  be  allowed  to  sue 
except  by  leave  of  the  court.  Ander- 
son V.  Seymour,  73  N.  W.  Eep.  171 
(Miim.,  1897).  A  receiver  may  en- 
force the  statutory  liability  of  stock- 
holders ia  a  bank  organized  under 
the  Iowa  statutes.  State  v.  Union, 
etc.  Bank,  70  N.  W.  Eep.  753  (Iowa, 
1897).  A  receiver  can  enforce  the 
statutory  liability  of  stockholders  in 
a  Washington  bank  inasmuch  as  the 
statutes  so  provide.  It  is  no  defense 
that  the  stockholder  was  iniiuced  to 
subscribe  by  fraud.  Sheaf e  v.  Lari- 
mer, 79  Fed.  Eep.  931  (1897).  In  a 
suit  by  a  receiver  to  enforce  a  stat- 
utory liability  under  the  Iowa  stat- 
utes, any  matter  determined  at  the 
time  of  the  assessment  cannot  be 
disputed  by  the  stockholder.  State 
V.  Union,  etc.  Bank,  73  N.  W.  Eep. 
1076  (Iowa,  1897). 

1  Eunner  v.  Dwiggins,  46  N.  E.  Eep. 
580  (Ind.,  1897). 

2  Church  V.  Ayer,  80  Fed.  Eep.  543 
(1897). 

3  Famsworth  v.  Wood,  91  N.  Y.  308 


(1883).  See  also  Mason  v.  New  York 
Silk -Mfg.  Co.,  37  Hun,  307  (1888); 
Billings  V.  Trask,  30  Hun,  314  (1883); 
Walker  v.  Crain,  17  Barb.  119,  138 
(1853);  Story  v.  Furman,  25  N.  Y.  314 
(1863) ;  CuykendaU  v.  Coming,  88  N.  Y. 
139  (1883);  Herkimer  County  Bank  v. 
Furman,  17  Barb.  116  (1853);  Hurd  v. 
Tallman,  60  Barb.  373  (1871). 

1  MoDowall  V.  Sheehan,  139  N.  Y. 
200  (1891).  A  director  who  is  a  cred- 
itor cannot  in  certain  cases  share 
with  the  other  creditors  and  prove  a 
claim  due  to  him  from  the  corpora- 
tion. Neither  can  such  claim  be 
proved  where  it  belongs  to  a  firm  or 
company  of  which  the  director  was 
a  member,  or  to  the  assignee  of  such 
firm  or  company.  Thacher  v.  King, 
156  Mass.  490  (1892). 

5  Thayer  v.  Union  Tool  Co.,  70  Mass. 
75  (1855).   See  53  Pac.  Eep.  756. 

"Meisser  v.  Thompson,  9  111.  App. 
368  (1881);  S.  C,  Thompson  u  Meis- 
ser,  108  111.  359  (1884). 

'Mathez  v.  Neidig,  73  N.  Y.  100 
(1878);  Clark  v.  Myers,  11  Hiui,  608 
(1877);  Bailey  v.  Bancker,  3  Hill,  188 
(1842)  (overruling  ui)on  this  point 
Simonsonu  Spencer,  15  Wend.  548— 
1836);  Beers  v.  Waterbury,  8  Bosw. 
396  (1861);  Eichardson  v.  Abendroth, 
43  Barb.  163  (1864);  Deming  v.  Pnles- 
ton,  83  N.  Y.  Super.  Ct.  331  (1871). 
Cf.  Sanborn  v.  Lefferts,  58  N.  Y.  179 
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cannot  be  maintained.  In  those  jurisdictions  the  only  remedy 
for  such  a  creditor  in  such  a  case  is  by  a  bill  in  equity  for  con- 
tribution.1  But  in  Pennsylvania,^  Maine/  Minnesota/  and  Cali- 
fornia ^  the  rule  is  otherwise,  and  it  is  no  objection  to  the  cred- 
itor's action  that  he  is  himself  also  a  shareholder.^  Where  an 
insolvent  bank  in  the  hands  of  a  receiver  is  indebted  to  a  stock- 
holder, and  the  stockholder  is  also  insolvent,  the  court  will  not 
allow  such  stockholder  to  participate  in  the  distribution  of  the 
assets,  but  will  offset  his  interest  in  the  assets  against  his  stat- 
utory liability  on  the  stock,  even  though  the  stockholder  has 
assigned  to  another  his  interest  in  the  assets.' 

Stockholders  in  national  banks  are  subject  to  a  double  lia- 
bility. ISTot  only  that,  but  if  at  any  time  the  capital  stock  of 
the  bank  becomes  diminished  by  losses,  the  comptroller  of  the 
currency  may  compel  the  stockholders  to  either  discontinue 
business  or  assess  themselves  to  replace  the  loss.'  An  assessment 
levied  by  stockholders  in  a  national  bank  upon  themselves,  in 
accordance  with  the  order  of  the  comptroller,  cannot  be  col- 


(1874);  Garrison  v.  Howe,  17  N.  Y.  458 
(1858).  To  same  effect,  Perkins  v. 
Sanders,  56  Miss.  733  (1879).  Cf.  Slee 
V.  Bloom,  5  Johns.  Ch.  366, 383  (1831). 

1  But  see  Potter  v.  Stevens  Machine 
Co.,  127  Mass.  592  (1879);  Savings 
Assoc.  V.  O'Brien,  51  Htm,  45  (1889), 
and  §  218,  infra. 

2  Brinliam  v.  Wellersbiirg  Coal  Co., 
47  Pa.  St.  48  (1864). 

8  Fowler  v.  Robinson,  81  Me.  189 
(1850).     , 

*  Oswald  V.  Minneapolis  Times  Co., 
65  Minn.  249  (1896);  75  N.  W.  Rep.  232. 

5  Brown  v.  Merrill,  107  CaL  446 
(1895);  Knowles  v.  Sanderoock,  107 
Cal.  639  (1895). 

6  In  a  suit  in  equity  to  enforce 
stockholders'  statutory  liability,  a 
plea  that  the  decedent  of  one  of  the 
complainants  was  also  a  stockholder, 
and  no  offer  to  pay  his  liability  had 
been  made,  is  not  a  good  plea.  New- 
berry V.  Robinson,  41  Fed.  Rep.  458 
(1890).  In  New  York  it  seems  that 
the  assignee  of  a  judgment  may 
bring  the  suit  to  enforce  statutory 


liability,  though  the  assignee  be  a 
stockholder.  Woodruff,  etc.  Iron 
"Works  V.  Chittenden,  4  Bosw.  406 
(1859).  See  also  Garrett  v.  Sayles,  1 
Fed.  Rep.  371  (1880);  aff'd,  110  U.  S. 
288;  Potter  v.  Stevens  Machine  Co., 
137  Mass.  593  (1879). 

'  Kjng'  V.  Armstrong,  50  Ohio  St. 
233  (1893).  Where  a  stockholder  is 
also  a  creditor,  the  court  will  offset 
his  liability  against  his  claims  so  far 
as  possible.  Harper  v.  Carroll,  69  N. 
W.  Rep.  610  (Minn.,  1896).  Where 
by  the  charter  the  stockholders  are 
liable  for  all  debts,  and  they  buy 
some  of  the  company's  bonds,  the  re- 
maining bonds  will  be  paid  first  out 
of  the  proceeds  of  foreclosure.  Shaw 
V.  Saranac,  etc.  Co.,  78  Hun,  7  (1894). 
The  receiver  cannot  set  off  a  stock- 
holder's statutoiy  liability  or  debts 
against  a  claim  by  a  party  whose 
money  was  deposited  in  the  stock- 
holder's name.  Fisher  v.  Knight,  61 
Fed.  Rep.  491  (1894). 

8  See  U.  S.  Rev.  Stat.,  §  5205. 
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lected  by  suit,  inasmuch  as  a  remedy  is  given  by  the  act  of 
Congress,  such  remedy  being  a  sale  of  the  stock  itself  .^ 

The  double  liability  of  stockholders  in  national  banks  is  fixed 
by  an  order  of  the  comptroller  of  the  currency;  and  under  the 
national  bank  act  the  comptroller  of  the  currency  has  absolute 
authority  to  direct  at  what  time,  and  to  what  extent,  the  stock- 
holders' statutory  liability  shall  be  enforced.^  The  receiver  of 
a  national  bank  is  the  proper  person  to  enforce  this  liability 
of  the  stockholders.'  The  defenses  to  this  liability  are  sub- 
stantially the  same  as  in  other  cases  of  statutory  liability.* 
V.  Bell,  85  Fed.  Rep.  89 


iHuHtt 
(1898). 

2  King  V.  Armstrong,  50  Ohio  St. 
233  (1893).  The  comptroller  in  assess- 
ing national  bank  stock  need  not 
have  any  pre-nous  judicial  ascer- 
tainment of  the  necessity  therefor. 
BushneU  v.  Leland,  164  U.  S.  684 
(1897).  It  is  for  him  to  determine 
■whether,  and  to  what  extent,  the 
statutory  liability  of  the  stockholders 
shall  be  enforced.  Casey  v.  GaUi,  94 
U.  S.  673  (1876);  Kennedy  v.  Gibson, 
8WaIL  498  (1869);  Strong  v.  South- 
worth,  8  Ben.  831  (1875);  National 
Bank  V.  Case,  99  U.  S.  638  (1878).  A 
voluntary  assessment  of  the  stock- 
holders by  themselves  does  not  affect 
or  decrease  this  statutory  liability. 
Delano  v.  Butler,  118  U.  S.  634  (1886). 
It  is  no  defense  to  an  assessment 
levied  by  the  comptroller  on  a  stock- 
holder in  a  national  bank  that  the 
full  amount  of  the  assessment  will 
probably  not  be  required  to  pay  the 
debts.  O'Connor  v.  Witherby,  111 
Cal.  533  (1896). 

3  The  United  States  district  court 
has  jurisdiction  of  an  action  by  the 
receiver  of  an  insolvent  national 
bank  to  collect  assessments  on  stock. 
Stephens  v.  Bernays,  44  Fed.  Eep.  643 
(1890).  The  personal  liability  of  offi- 
cers in  national  banks  cannot  be  en- 
forced by  creditors  after  a  receiver 
has  gone  in.  The  receiver  may  en- 
force it.  Bailey  v.  Mosher,  63  Fed. 
Eep.  488  (1894).    As  to  the  aUegations 


to  support  a  receiver's  action  to  en- 
force the  statutory  liability  in  na- 
tional banks,  see  Nead  v.  Wall,  70 
Fed.  Rep.  806  (1895).  The  federal 
courts  have  jurisdiction  of  a  suit 
brought  against  a  receiver  of  a  na- 
tional bank  to  compel  him  to  recog- 
nize a  depositor's  claim,  even  though 
both  parties  are  citizens  of  the  same 
state.  Bartley  v.  Hayden,  74  Fed. 
Rep.  913  (1896).  A  receiver  of  a  na- 
tional bank  may  enforce  the  statu- 
tory liability  of  stockholders.  King 
V.  Armstrong,  50  Ohio  St.  333  (1893). 
The  receiver  of  a  national  bank  may 
sue  a  stockholder  in  the  state  courts 
to  recover  an  assessment.  Peters  v. 
Foster,  56  Ilxm,  607  (1890).  The 
United  States  circuit  court  has  ju- 
risdiction of  an  action  by  the  re- 
ceiver of  an  insolvent  national  bank 
to  collect  assessments  on  stock. 
Thompson  v.  Pool,  70  Fed.  Eep.  725 
(1895).  The  statutory  liability  of 
stockholders  in  a  national  bank  may 
be  enforced  by  an  action  at  law, 
and  the  assessment  as  made  by  the 
comptroller  is  conclusive.  Young  v. 
Wempe,  46  Fed.  Eep.  354  (1891). 

*  A  holder  of  increased  capital  stock 
of  a  national  bank  cannot  defeat  the 
statutory  liability  on  the  ground  that 
the  increase  was  irregularly  nnade 
and  was  fraudulently  made,  in  that 
the  directors  issued  it  to  themselves 
without  paying  therefor.  Latimer 
V.  Bard,  76  Fed.  Eep.  536  (1896).  The 
state    statute   of   limitations    runs 
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§  219.  Judgment  and  execution  must  ie  oltained  against  tlie 
corporation  iefore  the  stoclcholder^ s  statutory  liability  can  ie 
enforced. —  Even  when  not  expressly  provided  by  statute,  it  is 
the  rule,  according  to  the  weight  of  authority,  that  corporate 
creditors,  before  they  can  proceed  against  the  shareholders  upon 
their  statutory  liability,  must  first  exhaust  their  remedy  against 
the  corporation  and  its  assets.^    This  rule  arises  from  the  fact 


against  the  stockholder's  liability  in 
a  national  bank  from,  the  day  when 
the  assessment  levied  by  the  comp- 
troller becomes  payable,  and  this 
statute  is  a  bar  both  at  law  and  ia 
equity.  Thompson  v.  German  Ins. 
Co.,  76  Fed.  Eep.  893  (1896).  A  holder 
of  stock  in  a  national  bank  is  not  en- 
titled to  offset  against  an  assessment 
ordered  by  the  comptroller  upon  his 
stock  the  amount  of  his  deposits  at 
the  time  the  bank  became  insolvent. 
Wingate  v.  Orchard,  75  Fed.  Eep.  241 
(1896).  Where  a  depositor  is  also  a 
stockholder  in  an  insolvent  national 
bank,  his  claim  as  a  depositor  may 
be  set  off  by  the  receiver  of  the  bank 
to  the  extent  of  the  statutory  liabil- 
ity on  the  stock.  This  set-off  may  be 
made,  although  the  party  has  as- 
signed his  right  to  the  deposit  before 
an  assessment  had  been  levied  upon 
upon  the  stock,  the  assignment  hav- 
ing been  after  the  insolvency  of  the 
bank.  King  v.  Armstrong,  50  Ohio 
St.  332  (1893). 

1  Quoted  and  approved  in  Ewingu 
Stultz,  9  Ind.  App.  1  (1894);  Means's 
Appeal,  85  Pa.  St.  75  (1877);  Fourth 
Nat.  Bank  v.  Francklyn,  120  U.  S.  747 
(1887);  AUen  u  Arnold,  18  E.  I.  809 
(1895);  Globe  Pub.  Co.  v.  State  Bank, 
41  Neb.  175  (1894);  Com'l  Nat.  Bank 
V.  Gibson,  37  Neb.  750  (1893);  Bayliss 
V.  Swift,  40  Iowa,  648  (1875);  McCla- 
ren  v.  Franciscus,  43  Mo.  453  (1869); 
"Wright  V.  McCormack,  17  Ohio  St.  86 
(1866);  Wehrman  v.  Eeakirt,  1  Cin. 
Super.  Ct.  (Ohio),  230  (1871);  Lane  u 
Harris,  16  Ga.  217  (1854);  Drinkvvater 
V.  Poi-tland  Marine  Ey,  18  Me.  35 


(1841);  Dauchyu  Brown,  24  Vt.  197 
(1852);  "Wilson  v.  Book,  13  "Wash.  676 
(1896);  Cambridge  Water-works  v. 
SpmerviUe  Dyeing  Co.,  86  Mass.  239 
(1862);  Toucey  v.  Bowen,  1  Biss.  81 
(1855);  S.  C,  24  Fed.  Cas.  70.  Of.  Pal^ 
terson  v.  Wyomissing  Mfg.  Co.,  40  Pa. 
St.  117  (1861);  Harper  v.  Union  Mfg. 
Co.,  100  IlL  225  (1881);  Hatch  v.  Bur- 
roughs, 1  Woods,  439  (1870);  S.  C,  11 
Fed.  Cas.  795.  In  Colorado  stock- 
holders liable  by  statute  may  be 
joined  as  parties  defendant  in  the 
original  suit  against  the  corporation. 
Tabor  v.  Goss,  etc.  Co.,  11  Colo.  419 
(1888).  The  statutoiy  Uabmty  of  di- 
rectors for  debts  contracted  in  ex- 
cess of  a  certain  amount  is  secondary 
and  can  be  enforced  only  after  exe- 
cution returned  unsatisfied  against 
the  corporation.  Auburn  Nat.  Bank 
u  Dillingham,  147  N.  ¥.608(1895).  A 
judgment  of  a  justice  of  the  peace  is 
sufficient.  Voight  v.  Dregge,  97  Mich. 
333  (1893).  Judgment  against  the 
corporation  is  first  necessary.  Where 
some  of  the  creditors  are  proceeding 
against  the  stockholders  without  first 
obtaining  judgment  against  the  cor- 
poration, but  one  creditor  has  pro- 
cured a  judgment  and  exhausted  his 
remedy  against  the  coi-poration,  the 
latter  may  enjoin  the  other  creditors 
from  pursuing  their  remedy.  Hoyt 
V.  Bimker,  50  Kan.  574  (1893).  If  no 
judgment  has  been  obtained,  the 
stockholders  can  set  up  such  defenses 
as  would  have  been  available  to  the 
companj'.  Eailroad  Co.  v.  Smith,  48 
Ohio  St.  219  (1891).  In  an  action  by 
a  judgment  ci'editor  to    enforce  a 
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that  the  liability  of  the  stockholders  is  not  the  usual  fund  for 
the  payment  of  corporate  debts,  but  that  the  corporate  treasury 
is  the  primary  resource.  Accordingly,  the  statutory  liability  of 
the  stockholders  is  not  to  be  resorted  to,  if  the  assets  of  the  cor- 
poration, including  the  unpaid  subscriptions  for  stock,  will  suf- 
fice to  pay  the  debts.' 

Frequently  the  statutes  which  impose  this  extraordinary  or 
extra  common-law  liability  upon  shareholders  provide  that  a 
creditor  shall  obtain  judgment  against  the  corporation,  and  that 
an  execution  duly  levied  thereunder  shall  have  been  returned 
wholly  or  partially  unsatisfied,  before  the  creditor  has  a  right 

statutory  liability,  claims  by  himself    it.    McBonnell  v.  Alabama,  etc.  Ins. 


and  others  not  yet  reduced  to  judg- 
ment may  be  proved.  Thacher  v. 
King,  156  Mass.  490  (1892). 

1  Stewart  v.  Lay,  45  Iowa,  604  (1877) ; 
Wright  wMcCormack,  17  Ohio  St.  86 
(1866).  There  is,  however,  a  line  of 
authorities  in  support  of  the  proposi- 
tion that  a  judgment  against  the 
corporation  is  not  a  prerequisite  to 
the  enf  orcenaent  of  the  shareholders' 
statutory  liability.  Perkins  u  Church, 
31  Barb.  84  (1859) ;  Southmayd  v.  Euss, 
f?  Conn.  52  (1819);  Culver  u  Third  Nat. 
Bank,  64  111.  538  (1871);  Davidson  u 
Eankin,  34  Cal.  503  (1868);  Young  v. 
Eosenbaum,  39  Cal.  646  (1870);  Mor- 
row V.  Superior  Court,  64  Cal.  383 
(1883);  Bird  v.  Calvert,  33  S.  C.  293 
<1884).  No  prior  judgment  against  a 
corporation  is  necessaiy  to  enforce 
the  liabOity  of  directors  in  Illinois 
for  debts  in  excess  of  the  capital 
stock.  Wolverton  v.  George,  etc.  Co., 
157  111.  485  (1895).  No  prior  judgment 
or  execution  is  necessary  in  a  suit 
against  a  stockholder  in  a  California 
corporation.  Aldrich  v.  Anchor,  etc. 
Co.,  34  Oreg.  33  (1893).  No  previous 
judgment  against  the  corporation  is 
necessary  in  enforcing  directors'  stat- 
utory liability  in  Minnesota.  Patter- 
son V.  Stewart,  41  Minn.  84  (1889).  In 
Alabama  the  remedy  against  the  cor- 
poration need  not  be  first  exhausted 
unless  the  statutes  expressly  require 


Co.,  85  Ala.  401  (1888).  Cf.  §  200, 
supra.  In  these  cases  it  is  held  in 
general  that  the  shareholder's  liabil- 
ity under  the  statute  is  unconditional, 
original,  and  immediate,  not  depend- 
ent on  the  insufiiciency  of  the  corpo- 
rate assets,  and  not  collateral  to  that 
of  the  corporation  upon  the  event  of 
its  insolvency.  Thus,  in  Manufac- 
turing Co.  V.  Bradley,  105  U.  S.  175 
(1881),  it  was  held  that,  upon  a  bill 
being  filed  against  the  corporation 
for  the  collection  of  a  debt,  the  share- 
holders might  properly  be  made  par- 
ties in  order  to  avoid  a  naultiplicity 
of  suits,  and  upon  the  groimd  that 
the  shareholders  were  immediately 
liable  under  that  provision  of  their 
charter  which  made  members  of  the 
company  "  jointly  and  severally  lia- 
ble for  all  debts  and  contracts  made 
by  the  company  until  the  whole 
amount  of  capital  stock  fixed  and 
limited  by  the  company  "  is  paid  in. 
Under  the  New  York  act  of  1875  a 
stockholder  could  be  sued  before 
judgment  against  the  corporation, 
but  could  not  be  held  liable  untU  after 
such  judgment.  Walton  v.  Coe,  110 
N.  Y.  109  (1888).  Under  the  Wisconsin 
statute  it  is  unnecessaiy  to  exhaust 
the  assets  of  the  corporation  if  it  is 
clear  that  the  statutory  liability  must 
be  resorted  to.  Booth  v.  Dear,  71 
N.  W.  Eep.  816  (Wis.,  1897). 
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to  proceed  against  the  stockholders  individually.^  Where,  how- 
ever, the  proceedings  against  the  corporation  would  be  nugatory 
or  impossible,  they  need  not  be  had.^ 
Where  the  statutes  provide  for  an  enforcement  of  the  share- 


1  Handy  u- Draper,  89  N.  Y.  334 
(1883).  But  a  contrary  rule  prevailed 
under  the  Business  Corporation  Act 
of  1875.  ^ee  Walton  v.  Coe,  110  N.  Y. 
109  (1888).  See  also  Rocky  Mountain 
Nat.  Bank  v.  Bliss,  89  N.  Y.  338  (1882) ; 
Dean  v.  Mace,  19  Hun,  391  (1879). 
The  statutory  liability  of  directors  in 
Michigan  for  failure  to  file  their  re- 
port may  be  enforced  by  one  suit 
against  all  of  them,  and  no  prior 
judgment  against  the  creditors  is 
necessary  if  the  failure  to  file  the  re- 
port was  wilfuL  Wilcox  C.  &  S.  Co. 
u  Mosher,  73  N.  W.  Rep.  117  (Mich., 
1897).  Sometimes  the  statute  pro- 
vides that  a  specific  demand  shall 
have  been  made.  Haynes  v.  Brown, 
36  N.  H.  545  (1858);  Hicks  v.  Bums, 
38  N.  H.  141  (1839).  In  Wisconsin,  by 
statute,  there  need  be  no  precedent 
judgment  against  the  corporation. 
Sleeper  v.  Goodwin,  67  Wis.  577  (1887). 
The  case  of  Patterson  v.  Lynde,  113 
la  196  (1884),  holds  that  the  judg- 
ment must  be  obtained  in  the  state 
where  enforcement  is  sought,  and 
that  not  even  a  judgment  in  the  fed- 
eral circuit  court  for  that  district 
will  suffice.     Of.  §  200,  supra. 

2  See  §  300,  sup)-a.  Of.  SheUington 
V.  Howland,  53  N.  Y.  371  (1873),  where 
proceedings  required  as  conditions 
precedent  to  liability  were  rendered 
impossible  by  the  operation  of  United 
States  bankruptcy  law.  See  also  State 
Sav.  Assoc.  V.  Kellogg,  53  Mo.  583 
(1873);  Dryden  v.  Kellogg,  3  Mo.  App. 
87  (1876).  Cf.  Ansonia  Brass,  etc.  Co. 
V.  New  Lamp,  etc.  Co.,  53  N.  Y.  123 
(1873);  S.  C,  aff'd,  91 TJ.  S.  656  (1875); 
Fourth  Nat.  Bank  v.  Francklyn,  130 
TJ.  S.  747  (1887);  Paine  v.  Stewart,  33 
,Conn.  516  (1866),  where,  under  a  stat- 
ute providing  that  the  property  of 


stockholders  could  not  be  levied  upon 
while  corporate  property  could  be 
found  to  satisfy  the  debt,  it  was  held 
that  evidence  that  the  corporate 
property  was  in  the  hands  of  a  re- 
ceiver was  sufficient  to  prove  the  con- 
dition; Chamberlain  v.  Huguenot 
Mfg.  Co.,  118  Mass.  533  (1875),  holding 
that  proceedings  in  bankruptcy  da 
not,  in  Massachusetts,  prevent  recov- 
ering judgment  against  the  bank- 
rupt corporation  for  the  purpose  of 
perfecting  the  liability  of  stockhold- 
ers. Where,  by  reason  of  an  injunc- 
tion or  other  cause,  it  is  impossible  to 
obtain  judgment  against  the  corpo- 
ration, it  may  be  excused.  Hiuiting 
V.  Blun,  143  N.  Y.  511  (1894).  Even 
where  the  statute  requires  it,  a  suit 
to  enforce  a  statutory  liability  need 
not  be  delayed  until  the  corporate 
property  has  all  been  applied  to  the 
payment  of  debts,  if  it  be  clear  that 
such  property  will  be  insufficient  to 
pay  everything.  Munger  v.  Jacob- 
son,  99  lU.  349  (1881).  Or  where  the 
corporation  is  clearly  insolvent,  and 
it  would  be  idle  to  wait  the  return  of 
the  execution.  Flash u  Conn,  109  U.S. 
371  (1883);  Kincaid  v.  Dwinelle,  59 
N.  Y.  548  (1875).  No  judgment  and 
execution  are  necessary  if  the  com- 
pany has  assigned  for  the  benefit  of 
creditors.  Minneapolis,  etc.  Co.  u. 
Swinburne  Co.,  69  N.  W.  Rep.  144 
(Minn.,  1896).  Cf.  Toucey  v.  Bowen, 
1  Biss.  81  (1855);  S.  C,  24  Fed.  Cas. 
70;  Munger  v.  Jaoobson,  99  111.  349 
(1881).  Or  the  corporation  is  dis- 
solved. Patterson  v.  Lynde,  113  111. 
196  (1884).  A  judgment  against  the 
corporation  is  not  necessary  to  en- 
force the  stockholder's  liability  when 
the  corporation  is  insolvent,'  has 
ceased  to  do  business,  and  has  mad& 


408 


CH.  XII. J  STATUTOET    LIABILITY    OF    STOCKHOLDERS. 


[§  220, 


holder's  statutory  liability  only  upon  tlie  dissolution  of  the 
corporation,  it  is  held  that  a  dissolution,  in  the  sense  in  "which 
that  term  is  here  used,  takes  place  when  the  corporation  comes 
into  the  condition  of  having  debts  and  no  assets,  or  has  ceased 
to  act  and  exercise  its  corporate  functions,  or  has  suffered  acts 
to  be  done  which  end  the  object  for  which  it  was  created.^ 
But  an  injunction  against  bringing  suits  against  a  corporation 
is  no  excuse  where  no  effort  is  made  to  modify  such  injunction.^ 

A  judgment  must  be  obtained  and  execution  issued  and  re- 
turned in  the  state  where  suit  is  brought,  or  good  reason  must 
be  shown  why  they  are  not.' 

§  220.  Difficulties  in  determining  whether  the  creditor's  rem- 
edy is  at  law  or  in  equity  —  Special  remedies. —  Perhaps  the 
most  difficult,  unsettled,  and  unsatisfactory  question  concerning 
the  statutory  liability  of  stockholders  is  the  question  whether 
that  liability  must  be  enforced  at  law  or  must  be  in  equity,  or 
may  be  in  either  a  court  of  law  or  of  equity.     After  determin- 


an  assignment  for  the  benefit  of 
creditors.  Morgan  v.  Lewis,  46  Ohio 
St.  1  (1888).  Judgment  against  the 
corporation  need  not  first  be  ob- 
tained if  the  corporation  has  been 
dissolved.  Hardman  v.  Sage,  134 
N.  Y.  25  (1891).  The  issue  and  re- 
turn of  an  execution  unsatisfied 
against  the  corporation  is  necessary 
where  the  corporation  is  a  going  con- 
cern, but  not  where  it  is  insolvent 
and  has  assigned  for  the  benefit  of 
its  creditors.  Barrick  v.  Gifford,  47 
Ohio  St.  180  (1890).  See  also  next 
note. 

IBank  of  Poughkeepsie  v.  Ibbot- 
son,  34  Wend.  473  (1840);  Slee  v. 
Bloom,  19  Johns.  456  (1833);  Penni- 
man  v.  Briggs,  1  Hopk.  Ch.  300  (1834); 
S.  C.  sub  mom.  Briggs  v.  Penniman, 
8  Cow.  387  (1836);  State  Sav.  Assoc. 
V.  Kellogg,  53  Mo.  583  (1873);  Dryden 
V.  Kellogg,  3  Mo.  App.  87  (1876); 
Perry  v.  Turner,  55  Mo.  418  (1874); 
Central  Agric.  etc.  Assoc,  v.  Ala- 
bama, etc.  Ins.  Co.,  70  Ala.  120  (1881); 
McDonnell  v.  Alabama,  etc.  Ins.  Co., 
85  Ala.  401  (1888).  Cf.  Morley  v. 
Thayer,  3  Fed.  Rep.  737  (1880),  hold- 


ing that  bankruptcy  of  the  corporar 
tion  is  not  a  dissolution  of  a  corpo- 
ration within  the  meaning  of  tlie 
statute  of  Massachusetts  imposing 
liability  upon  stockholders.  A  judg- 
ment and  execution  are  first  neces- 
sary unless  the  corporation  is  dis- 
solved or  has  ceased  business  for 
more  than  a  year.  MerriU  v.  Meade, 
49  Pac.  Rep.  787  (Kan.,  1897).  In 
Florida  upon  dissolution  the  stock- 
holders are  liable  "to  an  extent 
equal  in  amount  to  the  amount  of 
stock  by  Mm.  owned,  together  with 
any  amount  unpaid  thereon."  The 
dissolution  need  not  be  by  judicial 
decree  to  that  effect.  It  is  sufficient 
if  there  are  debts  and  no  assets,  and 
tlie  corporation  has  ceased  to  act  and 
exercise  its  corporate  functions,  or 
has  suffered  acts  to  be  done  which 
end  the  object  for  which  it  was  cre- 
ated. Suit  against  the  corporation 
first  is  not  necessary  in  such  a  case. 
Gibbs  V.  Davis,  27  Fla.  531  (1891).  See 
preceding  note.    53  Pac.  Rep.  757. 

2  United,  etc.  Co.  v.  Vary,  153  N.  Y. 
131  (1897). 

3  See  §  223,  infra. 
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ing  this  point  there  arises  the  further  difficulty  of  ascertaining 
"who  shall  be  parties  plaintiff  and  parties  defendant  —  whether 
one  corporate  creditor  may  sue,  or  all  must  join;  whether  one 
stockholder  may  be  pursued  as  a  single  defendant,  or  all  the 
stockholders  must  be  brought  in.  The  law  on  these  points  is 
in  a  transition  stage.  The  question  is  largely  one  of  practice, 
and  from  experience  the  courts  will  doubtless  evolve  that  rule 
which  is  most  just  and  convenient.  At  present,  however,  not 
only  must  the  decisions  of  the  state  in  which  the  action  is  brought 
be  examined,  but  it  is  necessary  also  to  note  carefully  the  word- 
ing of  the  statute  creating  the  liability.  Where  the  statute  pre- 
scribes expressly  the  form  of  the  remedy,  it  is  the  well-established 
rule  that  that  remedy  was  intended  by  the  legislature  to  exclude 
every  other,  and  it  must  be  strictly  pursued.^  The  Ohio  statutory 
liability  may  be  enforced  in  proceedings  to  wind  up  and  dis- 
tribute the  assets  of  the  corporation.^  By  the  mode  of  proced- 
ure in  Kansas  a  stockholder  may  be  brought  into  the  original 
suit.'  But  the  Kansas  statute  authorizing  a  levy  of  execution 
upon  the  property  of  stockholders  without  a  regular  suit  against 
such  stockholders  does  not  prevent  the  creditor  proceeding  by 
suit  instead  of  resorting  to  the  execution  first.*    In  other  words, 

iLowry  v.  Inman,  46  N.  Y.  119, 137  2  Peter  v.  Farrel,  etc.  Co.,  53  Ohio 

(1871);  Morley  v.  Thayer,  3  Fed.  Eep.  St.  534  (1895). 

737,741(1880);  Haskins  I'.  Harding,  3  3Buist  v.  Citizens'   Sav.  Bank,  4 

Dili  99  (1873);  S.  C,  11  Fed.  Cas.  778;  Kan.  App.  700  (1896).    The  summary 

AUen  u.  Walsh,  25  Minn.  543  (1879);  method  of  enforcing  the  statutory 

Windham,  etc.  Inst.  v.  Sprague,  43  liability  under  the  Kansas  statutes  is 

Vt.  503  (1871);  Dauchy  v.  Brown,  24  not  good  as  against  an  estate  being 

Vt.  197  (1853);  Bassett  v.  St.  Albans  wound  up  in  the  proper  court.  Achen- 

Hotel  Co.,  47  Vt.  313  (1875);  Pollard  bach  v.   Pomeroy  Coal  Co.,  3  Kan. 

V.  Bailey.  20  WaU.  520  (1874);  Knowl-  357  (1895).    As  to  the  character  of 

ton  V.  Aokley,  62  Mass.  93,  98  (1851);  the  notice  to  be  served  on  the  stock- 

Erickson  v.  Nesmith,  81  Mass.  331  holder   before    execution   is   issued 

(1860);  Brinham  v.  Wellersburg  Coal  against  him.  under  the  Kansas  stat- 

Cc,  47  Pa.  St.  43(1864);  Hoard  u.Wil-  ute,  see  McClelland  v.   Cragim,  54 

cox,  47  Pa.  St.   51  (1864);  Youghio-  Kan.  599  (1895).  The  simmiary  method 

gheny  Shaft  Co.  v.  Evans,  73  Pa.  St.  in  Kansas  is  not  available  imtil  the 

331  (1873).   Cf.  Andrews  v.  CaUender,  remedy  against  the  corporation  has 

30  Mass.  484  (1833);  Potter  v.  Stevens  been  exhausted.    Carey  Lumber  Co. 

Machine  Co.,  137  Mass.  593  (1879);  r;.  Neal,  3  Kan.  App.  399  (1895). 

Grose  v.  Hilt,  36  Me.  33  (1858);  Diven  « Bank  of  North  America  v.  Rindge, 

V.  Lee,  36  N.  Y.  303  (1867);  Wehrman  57  Fed.  Eep.  370  (1893). 

V.  Reakirt,  1  Cin.  Super.  Ct.  (Oliio),  230 

(1871). 
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although,  collection  may  be  by  notice  in  the  original  suit  against 
the  corporation,  yet  this  does  not  prevent  an  independent  suit.^ 

The  subject  of  statutes  authorizing  a  judgment  creditor  of 
the  corporation,  after  execution  returned  unsatisfied,  to  issue 
execution  against  any  stockholder  without  being  obliged  to 
institute  a  new  action,  is  considered  elsewhere.^ 

Another  remedy  still  is  to  allow  the  plaintiff  creditor  to  join 
stoclcholders  as  defendants  in  his  original  suit  against  the  cor- 
poration.' A  remedy  by  motion  exists  in  Florida.*  These  spe- 
cial remedies  may  operate  to  prevent  the  enforcement  of  the 
liability  in  the  courts  of  other  states.^ 

§  221.  The  remedy  at  law. — In  JS'ew  York  the  shareholder's  lia- 
bility, imposed  by  the  statute  relative  to  miscellaneous  corpora- 
tions, was  held  to  be  such  that  any  creditor  who  had  recovered  a 
judgment  against  the  company,  and  sued  out  an  execution  there- 
on, which  had  been  returned  unsatisfied,  might  sue  any  stock- 
holder and  recover  to  the  extent  provided  by  the  statute  in  an 
action  at  law.®    A  similar  conclusion  was  reached  in  Illinois,^ 


iMoVickar  v.  Jones,  70  Fed.  Eep. 
754  (1895). 

2  See  §  301,  supra. 

3  Milroy  v.  Spurr  Mountain,  etc.  Co., 
43  Mich.  331  ^1880),  holding  that,  if 
the  statute  authorizes  a  suit  against 
the  corporation  alone  oj:  jointly  with 
one  or  more  stockholders,  a  creditor 
who  elects  to  siie  it  alone  cannot  after- 
wards proceed  upon  the  same  debt 
against  the  corporation  and  stock- 
holders jointly.  One  of  the  creditors 
who  is  a  party  to  the  sequestration 
proceedings  may  in  those  proceed- 
ings enforce  the  stockholder's  statu- 
tory liability.  McKusiok  v.  Seymour, 
etc.  Co.,  48  Minn.  158  (1893). 

4  Hood  V.  French,  37  Fla.  117  (1896). 

5  See  §  323,  infra. 

6  Abbott  V.  Aspinwall,  26  Barb.  203 
(1857);  Wiles  v.  Suydarn,  64  N.  Y.  173 
(1876);  Shellington  v.  Howland,.  53 
N.  Y.  371  (1873);  Handy  v.  Draper,  89 
N.  Y.  834  (1883);  Eocky  Mountain  Nat. 
Bank  v.  Bliss,  89  N.  Y.  338  (1883); 
Mathez  v.  Neidig,  73  N.  Y.  100  (1878); 
Flash  V.  Conn,  109  U.  S.  371, 380  (1883); 


Weeks  v.  Love,  50  N.  Y.  568  (1873); 
Bank  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  473  (1840).  Cf.  Van  Hook  v. 
Whitlock,  3  Paige,  409  (1833);  Simon- 
son  V.  Spencer,  15  Wend.  548  (1836); 
Walton  V.  Coe,  110  N.  Y.  109  (1888). 
But  when  the  action  is  to  enforce 
the  statutory  liability  to  employees, 
"  laborers,  servants,  and  apprentices," 
in  New  York,  it  has  been  held  that 
all  the  shareholders  should  be  made 
parties.  Strong  v.  Wheaton,  38  Barb. 
616  (1861).  The  creditor  must  sue  one 
or  alL  Dean  v.  Whiton,  16  Hun,  303 
(1878). 

'  In  Illinois,  under  the  charter  pro- 
vision that  "each  stockholder  shall 
be  liable  to  double  the  amount  of 
stock  "  owned,  it  was  held  that  the 
stockholders  were  severally  and  in- 
dividually liable;  that  is,  that  an  ac- 
tion at  law  against  one  or  aU  of  them 
would  lie.  McCarthy  v.  Lavasche,  89 
111.  370  (1878);  Hull  v.  Burtis,  90  IlL 
313  (1878);  Fuller  v.  Ledden,  87  HL 
310  (1877). 
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Pennsylvania,'  Massachusetts,  and  Georgia.'  So  also  when  it  is 
provided  by  statute  that  the  shareholders  "  shall,  to  the  amount 
of  the  stock  by  them  held  be  jointly  and  severally  Kable  for  all 
the  debts  and  responsibilities  of  such  company,"  it  is  held  that 
an  action  at  law  may  be  maintained  on  the  individual  liability 
by  any  corporate  creditor  against  any  individual  shareholder.' 
Where  an  action  at  law  can  be  maintained,  and  the  share- 
holder's liability  is  limited  and  several,  each  shareholder  being 
made  liable  for  a  sum  certain,  a  separate  action  will  lie  against 
each  one.*  And  unless  the  remedy  at  law  has  been  enlarged 
by  statute,  so  as  to  allow  judgment  separately  against  each 


1  In  Pennsylvania,  under  the  stat- 
ute relating  to  the  incorporation  of 
naanufaoturing  companies,  the  cor- 
porate creditor  proceeds  against  the 
shareholders  in  an  action  at  law  upon 
the  original  contract,  raaking  the  cor- 
poration and  all  the  shareholders  par- 
ties defendant.  Brinham  v.  Wellers- 
burg  Coal  Co.,  47  Pa.  St.  43  (1864); 
Mansfield  Iron  Works  v.  Willcox,  53 
Pa.  St.  377  (1866) ;  Hoard  v.  Wilcox,  47 
Pa.  St.  51  (1864);  McHose  u  Wheeler, 
45  Pa.  St.  33  (1863).  See  Patterson  v. 
Wyomissing  Mfg.  Co.,  40  Pa.  St.  117 
(1861).  And  to  same  effect,  Thomp- 
son V.  Jewell,  43  Midi.  240  (1880). 

2  Pope  V.  Leonard,  115  Mass.  286 
(1874).  Under  a  Georgia  statute,  by 
the  pro\'isions  of  which  each  share- 
holder in  banking  corporations  in 
that  state  is  made  liable  to  redeem 
his  proportionate  share  of  the  out- 
standing circulation,  a  single  cred- 
itor may  have  his  action  at  law 
against  any  individual  shareholder. 
Lane  v.  Haii-is,  16  Ga.  317  (1854) ;  Lane 
V.  Morris,  8  Ga.  468  (1850);  Branch  v. 
Baker,  58  Ga.  503  (1874);  Hatch  v. 
Burroughs,  1  Woods,  439  (1870);  S.  C, 
11  Fed.  Cas.  795.  Cf.  Bank  of  Pough- 
keepsie  v.  Ibbotson,  34  Wend.  473 
(1840). 

3  Grund  v.  Tucker,  5  Kan.  70  (1869); 
Norris  v.  Johnson,  34  Md.  485  (1871). 
See  Bullard  v.  Bell,  1  Mason,  343 
(1817),  by  Story,  J.;  S.  C,  4  Fed.  Cas. 


635.  Cf.  Matthews  v.  Albert,  24  Md. 
537  (1866);  Culver  u  Third  Nat.  Bank, 
64  lU.  528  (1871);  Bond  v.  Appleton,  8 
Mass.  472  (1812).  The  Missouri  stat- 
ute may  be  enforced  at  law.  Savings 
Assoc.  V.  O'Brien,  51  Hun,  45  (1889). 
By  statute  in  California  the  remedy 
may  be  at  law.  Borland  v.  Haven, 
87  Fed.  Eep.  894  (1888).  The  double 
liability  of  stockholders  in  a  Colo- 
rado corporation  can  be  enforced  at 
law  only.  Auer  v.  Lombard,  72  Fed. 
Eep.  209  (1896).  In  Whitman  v.  Nar 
tional  Bank,  88  Fed.  Eep.  388  (1897),  a 
Pennsylvania  bank,  as  a  judgment 
creditor  of  a  Klansas  corporation,  en- 
forced in  the  United  States  court  in 
New  York  the  statutory  liability  of 
a  New  York  stockholder  in  such 
Kansas  corporation.  The  action  was 
at  law. 

■*  Bank  of  Poughkeepsie  v.  Ibbotson, 
34  Wend.  478  (1840);  Perry  v.  Turner, 
55  Mo.  418  (1874);  Boyd  v.  Hajl,  56  Ga. 
563  (1876),  where  the  liability  was  pro 
rata;  Paine  v.  Stewart,  33  Conn.  516 
(1866);  Culver  v.  Third  Nat.  Bank,  64 
IlL  528  (1871);  Abbott  v.  AspinwaU, 
26  Barb.  203  (1857) ;  Garrison  v.  Howe, 
17  N.  Y.  458  (1858);  Terry  u  Little, 
101  U.  S.  316  (1879).  In  the  action  at 
law,  other  stockholders  need  not  be 
joined,  under  the  Kansas  decisions. 
McVickar  v.  Jones,  70  Fed.  Eep.  754 
(1895). 
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one  of  several  defendants  before  tlie  court  in  the  same  proceed- 
ing, each,  creditor  must  sue  each  shareholder,  or  each  creditor 
must  sue  some  one  or  more  shareholders  separately.' 

§  222.  Tlie  remedy  in  a  court  of  equity. —  The  remedy  in 
equity  is  the  favorite  remedy  of  the  courts.  It  is  just,  certain, 
impartial,  and  clear.  It  enforces  once  for  all  the  liability  of 
the  stockholders,  and  at  the  same  time  provides  for  contribu- 

1  Abbott  V.  Aspinwall,  26  Barb.  303    Patterson  v.  Stewart,  41  Minn.   84 


(1857);  Paine  v.  Stewart,  33  Conn.  516 
<1866);  Re  HoUister  Bank,  27  N.  Y. 
393  (1863);  Peny  v.  Tui-ner,  55  Mo. 
418  (1874);  Bank  of  Poughkeepsie  v. 
Ibbotson,  24  "Wend.  473  (1840).  Cf. 
Milroy  v.  Spurr  Mountain,  etc.  Co., 
43  Mich.  231  (1880).  Where  the  share- 
holder's liability  is  held  to  be  like 
that  of  a  partner,  then  all  raust  be 
joined  as  defendants,  and  the  omis- 
sion of  any  one  is  ground  for  a  plea 
in  abatement.  Allen  v.  Sewall,  3 
Wend.  327  (1829),  but  holding  that  it 
cannot  be  taken  advantage  of  on  the 
trial;  Strong  v.  Wheaton,  38  Barb. 
€16  (1861),  holding  that,  under  the 
New  York  code,  defect  of  parties 
herein  must  be  objected  to  by  de- 
murrer or  answer;  Reynolds  v.  Fe- 
liciana Steamboat  Co.,  17  La.  Rep. 
397  (1841);  Dean  v.  Whiton,  16  Hun, 
203  (1878);  Bonewitz  v.  Van  Wirt 
County  Bank,  41  Ohio  St.  78  (1884), 
holding  that  the  sheriff's  return  show- 
ing clearly  that  other  stockholders 
are  out  of  the  jurisdiction  must  be 
in  proof.  Cf.  Dodge  v.  Minnesota, 
etc.  Co.,  16  Minn.  368  (1871);  Culver 
V.  Third  Nat.  Bank,  64  111.  538  (1871); 
Branson  v.  Oregonian  R'y,  10  Oreg. 
378  (1882) ;  Hoag  v.  Lament,  60  N.  Y.  96 
(1875);  Abbott  v.  Aspinwall,  36  Barb. 
203,  307  (1857).  As  to  the  joinder  of 
parties  in  Pennsylvania,  sfee  Mans- 
field Iron  Works  u  Willcox,  53  Pa.  St. 
377  (1866);  McHose  w  Wheeler,  45  Pa. 
St.  32  (1863);  Hoard  v.  Wilcox,  47  Pa. 
St.  51  (1864).  A  creditor  suing  direct- 
ors on  a  statutory  liability  need  not 
join  aU  creditors  nor  all  directors. 


(1889).  The  corporation  need  not  be 
joined  as  a  party  defendant.  The 
suit  may  be  against  the  estate  of  a 
deceased  stockholder.  It  may  be  a 
separate  suit  from  that  against  the 
corporation.  Nolan  v.  Hazen,  44 
Minn.  478  (1890).  In  Pennsylvania 
the  corporation  also  should  be  made 
a  party  defendant.  Hoard  v.  Wilcox, 
47  Pa.  St.  51  (1864);  Mansfield  Iron 
Works  V.  WiUcox,  53  Pa.  St.  377  (1866). 
Cf.  Deming  v.  Bull,  10  Conn.  409 
(1835);  Middletown  Bank  v.  Magill,  5 
Conn.  28  (1823).  In  Vermont  a  pro- 
vision that  shareholders  "shall  be 
personally  holden  "  is  held  to  create 
only  a  joint  liability.  Windham 
Prov.  Inst.  V.  Sprague,  48  Vt.  503 
(1871).  The  suit  may  be  at  law  and 
by  one  creditor  against  one  stock- 
holder. The  corporation  need  not  be 
joined.  Gibbs  v.  Davis,  27  Fla.  531 
(1891).  The  liability  of  stockholders 
imder  the  Kansas  statute  is  several 
and  not  joint.  The  creditors  cannot 
join  several  stockholders  in  one  suit. 
Each  must  be  sued  separately.  Ab- 
bey V.  Grrimes,  etc.  Co.,  44  Kan.  415 
(1890).  In  Minnesota  a  single  cred- 
itor cannot  sue  a  single  stocldiolderl 
Hence  such  a  claim  cannot  be  en- 
forced in  the  probate  court.  Se  Mar- 
tin's Estate,  56  Minn.  420  (1894). 
Under  the  Montana  statute  rendering 
directors  liable  for  not  filing  a  report, 
any  creditor  may  sue  any  director  at 
law,  and  the  right  of  action  may  be 
assigned.  Fitzgerald  v.  Weidenbeck, 
76  Fed.  Rep.  695  (1806). 
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tion.  It  distributes  the  assets  equally  and  equitably  among  all 
the  corporate  creditors.  It  prevents  a  multiplicity  of  suits,  and 
avoids  the  difficult  question  as  to  whether  a  suit  at  law  will  lie. 
The  only  and  great  objection  to  the  remedy  in  equity  is  that  it 
is  protracted,  vexatious,  and  expensive.' 

Frequently  the  courts  have  held  that  an  action  at  law  to  en- 
force a  statutory  liability  is  not  a  proper  proceeding,  but  that 
the  rights  of  all  parties  can  be  properly  adjusted  only  in  a 
court  of  equity,  and  that  the  latter  remedy  is  exclusive  of  aU 
others.^    Such  are  the  latest  decisions  in  New  York. 


1  Thus,  with  reason,  the  coiirfc  said, 
in  Mason  v.  Alexander,  44  Ohio  St. 
318(1886):  "By  reason  of  the  great 
number  of  stockholders,  the  frequent 
transfers  of  stock,  the  decease  of  par- 
ties, and  of  other  causes,  delays  — 
vexatious,  expensive,  and  almost  in- 
terminable—  seem  to  be  inevitable 
in  all  such  proceedings;  so  much  so, 
indeed,  that  such  liability  has  grown 
to  be  looked  upon  as  furnishing  next 
to  no  security  at  all  for  the  debts  of 
corporations." 

2  A  suit  in  equity  is  the  exclusive 
remedy  to  enforce  the  usual  double' 
liability  of  stockholders  for  corporate 
debts.  Marshall  u  Sherman,  148  N.Y. 
9(1895).  The  statutory  liability  of 
directors  for  debts  over  a  certain 
amount  can  be  enforced  only  in 
equity.  Auburn  Nat.  Bank  v.  Dil- 
lingham, 147  N.  Y.  603  (1895).  The 
liability  of  stockholders  in  banks  in 
Nebraska  can  be  enforced  only  by 
one  creditor  or  a  receiver  siiing  in 
equity  in  behalf  of  aH  Farmers'  L. 
&  T.  Co.  V.  Funk,  49  Neb.  353  (1896). 
The  remedy  must  be  in  equity.  Har- 
per V.  CarroU,  69  N.  "W.  Rep.  610 
(Minn.,'  1896).  As  to  the  form  of  the 
plea  that  the  remedy  is  in  equity,  see 
Glens  FaUs  Nat.  Bank  v.  Cramton,  73 
Fed.  Eep.  734  (1896;.  A  suit  to  en- 
force the  statutory  liability  of  direct- 
ors in  an  Illinois  corporation  for  any 
excess  of  the  debts  over  the  capital 
stock  may  be  in  equity,  inasmuch  as 


an  accounting  must  be  had,  and  the 
corporation  is  a  necessary  party  de- 
fendant. Such  a  suit  cannot  be 
brought  in  Wisconsin,  where  the 
corporation  cannot  be  brought  in. 
James,  etc.  Co.  v.  Libbey,  .85  Fed. 
Eep.  831  (1898).  Thus,  under  a  char- 
ter provision  that  stockholders  shall 
"be  bound  respectively  for  all  the 
debts  of  the  bank  in  proportion  to 
their  stock  holden  therein,"  it  was 
held  that  an  action  at  law  by  a  single 
creditor  against  a  single  stockholder 
would  not  Ue.  PoUard  v.  Bailey,  30 
WalL  530  (1874) ;  Hatch  u  Dana,  101 U. 
S.  305  (1879);  Ten-y  u  Little,  101  U.  S. 
316  (1879);  Smith  t;.  Huckabee,  53  Ala; 
191  (1875);  Jones  v.  Jarman,  34  Ark, 
333  (1879).  Cf.  Wright  v.  McCormack, 
17  Ohio  St.  86  (1866);  Sands  v.  Kim- 
bark,  39  Barb.  108,  130  (1863);  Cush- 
man  v.  Shepard,  4  Barb.  113  (1848). 
Nor  under  a  statute  making  the 
stockholders  of  a  banking  company 
"individually  responsible  to  the 
amount  of  their  respective  share  or 
shares  of  stock  for  aU  its  indebted- 
ness and  liabilities  of  every  kind." 
Sleeper  v.  Goodwin,  67  Wis.  577  (1887) ; 
Carpenter  v.  Marine  Bank,  14  Wis. 
705,  n.  (1863).  Another  ground  is 
that  at  law  the  indebtedness  of  the 
corporation  and  the  several  liabiUtieB 
of  the  members  could  not  be  equi- 
tably adjusted.  Low  v.  Buchanan, 
94  ILL  76  (1879),  where  the  directors 
were  held  liable  for  an  excess  of  in- 
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In  some  jurisdictions  the  rtile  prevails  that  creditors  in  these 
cases  have  a  concurrent  remedy,  either  at  law  or  in  equity.  The 
action  at  law  will  lie  upon  the  debt,  while,  on  the  other  hand, 
the  equitable  jurisdiction  arises  from  the  power  of  a  court  of 
chancery  to  compel  contribution  among  the  shareholders  and 
to  effect  an  equitable  distribution  among  the  creditors.^    The 


debtedness;  Queenan  u  Palmer,  117 
m.  619  (1886) ;  Stewart  v.  Lay,  45  Iowa, 
604  (1877);  Garrison  v.  Howe,  17  N.  Y. 
458  (1858);  Story  v.  Furman,  25  N.  Y. 
214  (1863).  Cf.  Flash  v.  Conn,  109 
U.  S.  371  (1883). 

Where,  in  South  Carolina,  the  char- 
ter of  a  bank  provided  that  upon  the 
failure  of  the  bank  "  each  stockholder 
shall  be  liable  and  held  bound  .  .  . 
for  any  sum  not  exceeding  twice  the 
amount  of  .  .  .  his  .  .  .  shares,"  it 
was  held  by  the  supreme  court  of  the 
United  States  that  a  suit  in  equity 
by  or  on  behalf  of  all  the  creditors  is 
the  only  appropriate  mode  of  enforc- 
ing the  liability  incurred  by  such  a 
faUure.  Terry  v.  Little,  101  U.  S. 
316  (1879);  Harris  v.  First  Parish,  40 
Mass.  113  (1839);  Coleman  v.  White, 
14  Wis.  700  (1863);  Ladd  v.  Cart- 
wright,  7  Oreg.  339  (1879);  Smith  v. 
Huckabee,  53  Ala.  191  (1875).  See 
Patterson  v.  Lynde,  106  U.  S.  519 
(1882).  In  lUinois  there  was  some 
doubt  as  to  whether  the  bill  in  equity 
would  lie,  but  the  case  of  Tunesma 
V.  Schuttler,  114  lU.  156  (1885),  holds 
that,  in  case  the  corporation  is  in- 
solvent and  the  corporate  creditors 
numerous,  a  bill  in  equity  is  the 
proper  remedy.  Under  the  Manu- 
facturing Company's  Act  of  Illinois, 
the  creditor's  remedy  is  held  to  be 
clearly  in  equity.  Pounds  v.  McCor- 
mick,  114  IlL  352  (1885);  Harper  v. 
Union  Mfg.  Co.,  100  IlL  335  (1881); 
Low  V.  Buchanan,  94  111.  76  (1879). 
See  Pierce  v.  Milwaukee  Constr.  Co., 
38  Wis.  353  (1875),  for  the  rule  in  that 
state.  Where  imder  a  creditor's  bill 
a  receiver  is  appointed  and  the  assets 


administered,  and  then  by  a  supple- 
mental bill  the  stockholder's  liabil- 
ity enforced,  a  creditor  who  received 
a  dividend  under  the  original  bill 
cannot  sue  a  stockholder  at  law. 
Tunesma  v.  Schuttler,  114  la  156 
(1885).  The  remedy  is  in  equity  alone, 
and  non-joinder  of  any  stockholders 
as  defendants  will  render  the  bill  de- 
murrable. Friend  v.  Powers,  93  Ala. 
114  (1891). 

1  Bank  of  United  States  v.  Dallam, 
4  Dana  (Ky.),  574  (1836);  Van  Hook  v. 
Whitlock,  3  Paige,  409  (1832) ;  Bank  of 
Poughkeepsie  v.  Ibbotson,  34  Wend. 
473  (1840);  Masters  v.  Rossi  e  Lead 
Mm.  Co.,  3  Sandf.  Ch.  301  (1845) ;  Pfohl 
V.  Simpson,  74  N.  Y.  137  (1878);'  Eames- 
V.  Doris,  102  IlL  350  (1883);  Culver  v. 
Third  Nat.  Bank,  64  la  528  (1871); 
Perry  v.  Turner,  55  Mo.  418  (1874); 
iSTorris  v.  Jolmson,  34  Md.  485,  489 
(1871);  Matthews  v.  Albert,  34  Md. 
527  (1866).  Cf.  Weeks  v.  Love,  50- 
N.  Y.  568  (1872);  Garrison  v.  Howe, 
17  N.  Y.  458  (1858).  And  see  the  fol- 
lowing New  York  cases,  wherein  it  is 
held  that  a  remedy  in  equity  is  pref- 
erable: Morgan  v.  New  York,  etc. 
E.  E.,  10  Paige,  290  (1843);  Sherwood 
V.  Bufifalo,  etc.  E.  E.,  12  How.  Pr.  136 
(1855) ;  Hinds  v.  Canandaigua,  etc.  E. 
E,  10  How.  Pr.  487  (1855);  Courtois 
V.  Harrison,  13  How.  Pr.  359  (1856)  — 
the  last  three  cases  relating  to  suj)- 
plementary  proceedings.  The  Kan- 
sas liability  may  be  enforced  by  a 
bill  in  equity  to  reach  both  the  statu- 
tory and  subscription  liability.  New, 
etc.  Co.  V.  Beard,  80  Fed.  Eep.  66 
(1897). 
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tendency  is  to  hold  that  a  suit  in  equity  is  always  a  proper  rem- 
edy, even  though  it  may  not  be  the  exclusive  remedy.^ 

In  the  courts  of  the  United  States  it  is  the  rule  that,  where  a 
stockholder's  statutory  liability  is  by  the  terms  of  the  statute  a 
joint  and  several  or  several  liability,  the  creditor  may,  after  the 
remedy  against  the  corporation  has  been  exhausted,  enforce  his 
rights  in  an  action  at  law;  but,  in  all  other  cases  of  statutory 
liability,  the  remedy  must  be  in  equity,  as  in  cases  of  unpaid 
subscriptions.^    The  corporation  and  all  solvent  stockholders 


1 A  bill  in  equity  by  one  creditor 
in  behalf  of  himself  and  aU  others 
and  against  aU  stockholders  is  proper. 
Harper  v.  Carroll,  63  Minn.  152  (1895). 
Where  by  statute  directors  are  liable 
for  debts  in  excess  of  the  capital 
stock,  a  part  of  the  creditors  cannot 
enforce  the  liability  for  their  claims 
alone.  Moulton  v.  Connell,  etc.  Co., 
93  Tenn.  377  (1894).  A  liability  by 
statute  of  directors  for  a  specified 
amount  of  the  debts  of  the  company 
may  be  enforced  by  a  creditor  suing 
in  equity  in  behalf  of  himself  and 
others,  and  all  of  the  directors  may 
be  joined  as  parties  defendant.  The 
corporation  is  not  a  necessary  party 
defendant,  and  the  other  creditors 
are  not  necessary  parties  plaintiff. 
Bauer  v.  Piatt,  72  Hun,  326  (1893). 
The  corporation  is  not  a  necessary 
party  defendant.  Third  Nat.  Bank 
V.  AngeU,  18  R  I.  1  (1894).  AU  the 
stockholders  need  not  be  joined,  but 
those  who  are  joined  may  bring  in 
the  others  by  a  cross-bill.  Palmer  v. 
Woods,  149  lU.  146  (1894). 

zPoUard  v.  Bailey,  20  Wall.  520 
(1874);  Teriy  v.  Little,  101  0.  S.  316 
(1879).  Cf.  Teny  v.  Tubman,  92  U.  S. 
156  (1875);  Andrews  v.  Bacon,  38  Fed. 
Eep.  777  (1889);  CuykendaU  v.  Miles, 
10  Fed.  Rep.  342  (1883),  where  the 
court  said:  "  The  supreme  court  hold 
that  the  mode  in  which  a  liability  of 
this  sort  is  to  be  enforced  depends 
entirely  upon  the  particular  law  gov- 
erning the  corporation.  If  that  law 
merely  provides  for  a  proportionate 


liability  of  aU  stockholders  for  all 
debts,  there  should  be  a  bill  in  equity 
for  the  benefit  of  all  the  creditors 
and  against  all  the  stockholders. 
(Citing  cases.)  But  if  the  law  of  the 
state  authorizes  an  action  by  one 
creditor  against  one  stockholder, 
that  remedy  may  be  pursued."  Pat- 
terson V.  Lynde,  108  U.  S.  519  (1883). 
As  to  joinder  of  parties,  see  U.  S. 
Rev.  Stat.,  §  737.  The  liability  of  sub- 
scribers for  stock  under  the  Maine 
statutes,  where  the  stock  is  not  proi>- 
erly  paid  up,  cannot  be  enforced  in 
the  federal  courts  by  a  suit  in  equity, 
even  though  the  statutes  of  Maine 
authorize  such  a  suit.  Alderson  v. 
Dole,  74  Fed.  Rep.  39  (1896).  An  ac- 
tion at  law  lies  in  the  federal  courts, 
when  that  remedy  is  appropriate. 
BuUard  v.  Bell,  1  Mason,  243  (1817); 
S.  a,  4  Fed.  Cas.  635.  Or  where 
the  courts  of  the  state  creating  the 
liability  hold  that  an  action  at  law 
vrill  he.  MiUs  v.  Scott,  99  U.  S.  35 
(1878);  National  Park  Bank  v.  Pea- 
vey,  64  Fed.  Rep.  913  (1894).  In  the 
federal  courts  a  suit  to  enforce  a  di- 
rector's statutory  liability  is  in  equity. 
Stone  V.  Chisohn,  113  U.  S.  303  (1884). 
The  liability  of  stockholders  under 
the  Ohio  laws  is  several  and  to  all 
creditors.  Newberry  v.  Robinson,  41 
Fed.  Eep.  458  (1890).  When  the  eqvd- 
table  remedy  is  pursued,  the  corpo- 
ration and  all  the  solvent  sharehold- 
ers within  the  jurisdiction  who  are 
known  must  be  made  defendants. 
Contribution  among  the  sharehold- 
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in  the  jurisdiction  should  be  joined  as  defendants.^  A  stock- 
holder sued  at  law  may  institute  an  equitable  proceeding  to 
bring  in  all  the  parties.^  "Where  many  suits  have  been  brought 
to  enforce  the  statutory  liability,  the  court  may  enjoin  all  of 
the  suits  excepting  one,  that  one  being  for  the  benefit  of  all, 
aud  being  in  equity.'  A  corporate  creditor's  suit  in  equity 
in  behalf  of  himself  and  aU  others  to  enforce  the  stockholders' 


ers  is  of  the  essence  of  the  proceed- 
ing, and  that  is  best  effected  when 
all  are  made  parties.  Walsh  v.  Mem- 
phis, etc.  R.  E.,  3  McCrary,  156  (1881); 
S.  C,  6  Fed.  Rep.  797. 

•All  the  stockholders  should  be 
made  parties,  but  the  defect  may  be 
waived.  Arthur  v.  Willius,  44  Minn. 
409  (1890);  Erickson  v.  Nesmith,  46  N. 
H.  371  (1866);  Hadley  v.  RusseU,  40  N. 
H.  109  (1860).  The  joinder  of  aU  the 
shareholders  may  be  dispensed  with 
in  a  case  where  it  is  shown  to  be  im- 
practicable. Umsted  v.  Buskirk,  17 
Ohio  St.  113  (1866);  Pettibone  v.  Mc- 
Graw,  6  Mich.  441  (1859);  Pierce  v. 
Milwaukee  Constr.  Co.,  38  Wis.  353 
(1875):  Coleman  v.  White,  14  Wis. 
700  (1863);  Crease  v.  Babcock,  51 
Mass.  535  (1846) ;  Brundage  v.  Monu- 
mental, etc.  Min.  Co.,  13  Oreg.  333 
(1885),  holding,  also,  that  a  defendant 
stockholder  desiring  to  bring  in  other 
stockholders  miast  do  that  by  an 
appropriate  cross-proceeding.  And 
an  action  to  enforce  statutory  ha- 
bility  may  be  joined  with  an  action 
to  collect  impaid  subscriptions.  War- 
ner V.  CaUender,  30  Ohio  St.  190 
(1870).  But  a  claim  against  stockhold- 
ers upon  a  liability  imposed  by  stat- 
ute cannot  be  joined  in  one  bill  in 
equity  with  a  penal  claim  against 
the  directors  of  the  company.  Cam- 
bridge Water-works  v.  Somerville 
Dyeing,  etc.  Co.,  80  Mass.  193  (1859); 
Pope  V.  Leonard,  115  Mass.  386  (1874); 
Mappier  v.  Mortimer,  11  Abb.  Pr. 
(N.  S.)  455  (1871).  Cf.  Wiles  v.  Suy- 
dam,  64  N.  Y.  173  (1876).  The  case 
of  Mason  v.  Alexander,  44  Ohio  St. 


318  (1886),  holds  that  the  corporation 
is  a  necessary  party  to  the  creditor's 
suit  in  equity ;  that  judgment  against 
the  stockholders  is  to  be  against 
them  severally;  and  that  interest  is  to 
be  allowed  from  the  commencement 
of  the  suit, "  although  the  amount  of 
recovery  may  thereby  exceed  the 
stockholder's  original  liability.''  In  a 
corporate  creditor's  action  against  a 
few  stockholders,  to  enforce  their  lia- 
bihty  and  to  obtain  discovery  of  other 
stockholders,  the  discovery  may  be 
compelled.  Hippel  v.  Five-Mile,  etc. 
Co.,  3  Atl.  Rep.  683  (N.  J.,  1886).  See 
also  §  519,  infra.  A  married  woman 
in  Arkansas  may*  own  stock  and  be 
liable  thereon.  Her  liability  maybe 
enforced  in  equity.  Bundy  v.  Cocke, 
138  U.  S.  185  (1888).  Proceedings  to 
fenforce  the  statutory  liability  are 
made  elastic,  and  applications  of 
creditors  who  come  in  may  cure  de- 
fects in  the  original  papers.  Arthur 
V.  Willius,  44  Minn.  409  (1890). 

2Pfbhl  V.  Simpson,  74  N.  Y.  137 
(1878);  Cochran  v.  Wiechers,  119 
N.  Y.  399  (1890);  Garrison  v.  Howe, 
17  N.  Y.  458  (1858).  Semble,  Thebus 
V.  Smiley,  110  BI  316  (1884);  Eames 
V.  Doris,  103  la  350  (1883). 

SBagley,  etc.  Co.  v.  EhrUcher,  8 
N.  Y.  App.  Div.  581  (1896).  A  suit 
by  a  creditor  to  enforce  the  statutory 
liability  of  directors  for  debts  in  ex- 
cess of  the  capital  stock  should  be 
for  the  benefit  of  all  creditors,  and 
where  there  are  several  suits  all  will 
be  stayed  excepting  ona  American 
Grocery  Co.  v.  Flint,  5  N.  Y.  App. 
Div.  363  (1896).    See  also  §  336,  infra. 
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statutory  liability  does  not,  even  though,  it  goes  to  a  decree, 
prevent  other  creditors  filing  a  subsequent  bill  for  the  same 
purpose.^  The  judgment  agaiust  each  stockholder  is  for  the 
full  amount  of  his  liability,  even  though  the  aggregate  of  such 
judgments  is  more  than  the  entire  debts;  but  the  execution 
should  be  by  instalments,  the  first  one  being  for  a  jpro  rata 
share  of  each  stockholder's  corporate  indebtedness,  and  sub- 
sequent levies  to  make  up  that  which  cannot  be  collected 
from  insolvent  stockholders.^  Where  a  creditor  brings  suit  in 
behalf  of  himself  and  all  other  creditors  to  enforce  the  stat- 
utory liability  under  an  agreement  by  which  the  other  cred- 
itors rely  on  this  suit  as  a  test  case,  the  former  wUl  not  be 
allowed  to  discontinue,  after  the  statute  of  limitations  has- 
run,  so  as  to  prevent  other  suits  by  other  creditors.'  It  is  not 
necessary  to  allege  the  amount  of  stock  which  the  defendant 
holds.* 

§  223.  Enforcement  of  the  statutory  liability  in  the  courts  of 
another  state  —  Penal  liabilities  —  Construction  ofliaiility  cre- 
ated ly  another  state. —  The  stockholders  of  a  corporation  are 
generally  widely  scattered,  and  reside  in  many  states.  Accord- 
ingly, when  some  or  all  of  them  are  non-residents  of  the  state 
in  which  the  corporation  exists,  the  important  question  arises- 
whether  the  courts  of  one  state  will  enforce  a  stockholder's- 
statutory  Kability  created  by  the  statutes  of  another  state.  If 
not,  then  non-resident  stockholders  practically  escape  the  lia- 
bility which  they  assumed  when  they  became  members  of  the- 
corporation. 

The  cases  are  uniform  in  holding  that  the  extent  of  thestock- 

iPalmer  v.  Woods,  149  HL 146  (1894).    v.  Binghamton  Pub.  Co.,  8-5  Hun,  99 

2  Harper  v.  CarroU,  69  N.  W.  Rep.    (1895). 

610  (MiniL,  1896).    The  court  in  a  suit  ^  Rowell  v.  Janvrin,  151  N.  Y.  6a 

in  equity  may  cause  the  property  of  (1896).     The    complaint   must    defi- 

a  non-resident  stockholder  to  be  at-  nitely  allege   stockholdership.    Mc- 

tached.    Harper  v.  CarroU,  69  N.  W.  Vickar  v.  Jones,  70  Fed.  Rep.  754 

Kep.  610  (Minn.,  1896).  (1895).    In  a  suit  to  enforce  the  stat- 

3  Hirshf  eld  v.  Bopp,  5  N.  T.  App.  utory  liability  of  stockholders  in  a 
Div.  202  (1896).  As  to  the  form  of  a  CaUfomia  corporation,  the  plaintiff 
decree  in  a  creditor's  action,  and  as  must  set  forth  the  amount  of  stock 
to  the  right  of  a  creditor  to  discon-  issued,  the  amount  held  by  the  de- 
tinue a  suit  brought  in  behalf  of  him-  f  endant,  and  the  amount  of  the  debt, 
self  and  other  creditors,  see  Salisbury  Eoebling's  Sons  Co.  v.  Butler,  113  CaL 

677  (1896). 
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holder's  statutory  liability  and  the  character  of  that  liability 
depend  upon  and  are  determined  by  the  charter  of  the  corpo- 
ration or  the  statute  of  the  state  which  created  it.' 

In  general,  when  the  courts  of  one  state  are  asked  to  enforce 
the  statutory  liability  of  stockholders  in  a  corporation  created 
by  another  state,  two  things  are  to  be  considered :  First,  is  the 
statutory  liability  itself  a  contract  liability  or  a  mere  penalty? 
Second,  are  the  remedies  proAdded  by  the  laws  of  the  state 
where  suit  is  brought  adequate  to  the  just  enforcement  of  the 
liability? 

The  answer  to  the  first  question  depends  on  the  words  of  the 
statute  imposing  the  liability.  The  law  is  clear  that  the  courts 
of  one  state  will  not  enforce  penalties  imposed  by  another 


iPayson  v.  "Withers,  5  Biss.  269 
(1873);  S.  C,  19  Fed.  Cas.  39;  Sey- 
mour V.  Sturgess,  26  N.  Y.  134  (1863); 
McDonough  v.  Phelps,  15  How.  Pr. 
372  (1856);  Ex  parte  Van  Eiper,  20 
Wend.  614  (1839);  Aidtman's  Appeal, 
98  Pa.  St.  505  (1881).  When  the  suit 
is  maintainable,  the  construction 
placed  upon  the  statute  of  the  state 
in  which  the  corporation  exists,  by 
the  courts  of  that  state,  is,  as  a  gen- 
eral rule,  controlling,  and  wiU  be  fol- 
lowed by  the  courts  of  the  state 
where  the  suit  to  enforce  is  brought. 
Jessup  V.  Carnegie,  80  N.  Y.  441  (1880); 
Chase  v.  Curtis,  113  U.  S.  453  (1884); 
Savings  Assoc,  v.  O'Brien,  51  Hun,  43 
(1889).  Cf.  Hill  V.  Beach,  12  N.  J. 
Eq.  31  (1858);  Nabob  of  Carnatic  v. 
East  India  Co.,  1  Ves.  Jr.  371  (1791); 
Dutch  West  India  Co.  v.  Van  Moses, 
1  Strange,  613  (1735).  In  enforcing 
the  statutory  liability  of  stockhold- 
ers in  a  foreign  corporation,  the  de- 
cisions of  the  courts  in  the  state 
w^here  the  company  is  incorporated 
will  be  followed.  Fowler  v.  Lamson, 
146  IlL  473  (1893),  holding  also,  how- 
ever, that  the  remedies  of  the  state 
where  the  company  is  incorporated 
will  not  be  applied.  This  principle 
applies,  of  course,  only  to  corpora- 


tions which  were  legally  incorpo- 
rated. For  the  liability  where  the 
incorporation  was  not  legal,  see  ch. 
XIII,  m/ra.  The  United  States  coirrts 
take  judicial  notice  of  the  stattites  of 
the  various  states.  Newberry  v.  Eob- 
inson,  36  Fed.  Eep.  841  (1888).  In 
Bateman  v.  Service,  L.  R.  6  App.  Cas. 
386  (1881),  the  ground  is  taken  that 
a  hability  created  by  statute  remains 
the  same  wherever  the  corporation 
may  transact  its  business,  or  wher- 
ever the  shareholders  may  happen  to 
live,  and  that  the  fact  of  doing  busi- 
ness in  a  foreign  state  does  not  sub- 
ject the  shareholders  of  the  corpora^ 
tion  to  the  operation  of  laws  which 
create  statutory  liability  in  such  for- 
eign state.  In  accordance  with  this 
view  it  was  held  in  Ohio  that  where 
a  foreign  corporation,  without  stat- 
utory liability  of  its  stockholders, 
did  business  in  Ohio,  where  the  stat^ 
utes  prescribe  a  personal  liability 
for  stockholders  in  domestic  cor- 
porations of  similar  character,  the 
shareholders  of  the  foreign  corpora- 
tion are  protected  by  the  exemption 
they  enjoy  at  home.  Second  Nat. 
Bank  v.  Hall,  35  Ohio  St.  158  (1878). 
See  also  §§  13,  199,  supra,  and  §  243, 
infrd. 
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state.i  But  the  usual  statutory  liability  of  stockholders  is  not 
a  penalty.  The  courts  are  nearly  unanimous  in  holding  that 
where  by  statute  the  stockholders  in  a  corporation,  instead  of 
being  relieved  entirely  from  liability  to  corporate  creditors, 
are  only  partially  relieved  therefrom,  the  additional  liability  is 
a  contract  liability,  and  wiU  be  enforced  by  the  courts  of  any 
state.  In  other  words,  the  ordinary  statutory  liability  of  stock- 
holders is  a  contract  liability,  and  is  generally  held  to  be  such 
by  the  courts  of  all  the  states.^  The  question  of  what  consti- 
tutes a  penal  liability  and  what  constitutes  a  contractual  lia- 
bility of  stockholders  and  directors  in  corporations  has  recently 
been  carefully  considered  by  the  supreme  court  of  the  United 
States,'  and  by  the  privy  council  in  England.*    A  statute  ren- 


1  Story,  Conf.  L.,  §§  620,  631 ;  Whar- 
ton, Conf.  L.,  §§  4,  853  et  seq.;  Eorer, 
Interstate  L.  148, 149.  See  also  Lowiy 
V.  Inman,  46  N.  Y.  119  (1871) ;  Patterson 
u  Baker,  34  How.  Pr.  180(1867);  How- 
eU  V.  Manglesdorf,  33  Kan.  194  (1885). 
Penal  laws  are  strictly  local,  and 
cannot  have  any  operation  beyond 
the  jurisdiction  of  the  country  where 
they  were  enacted.  Scoville  v.  Can- 
field,  14  Johns.  338  (1817). 

2  Corning  v.  McCuUough,  1  N.  Y. 
47  (1847);  Freeland  v.  MoCuIlough,  1 
Denio,  414(1845);  Hodgson  u  Cheever, 
8  Mo.  App.  318  (1880);  ManviUe  v. 
Edgar,  8  Mo.  App.  324(1880);  Queenan 
V.  Palmer,  117  IlL  649  (1886);  Ault- 
man's  Appeal,  98  Pa.  St.  505  (1881); 
Saokett's  Harbor  Bank  v.  Blake,  8 
Rich.  Eq.  (S.  C.)  335  (1851);  "Woods  v. 

■  Wicks,  7  Lea  (Tenn.),  40  (1881);  Ex 
parte  Van  Eiper,  30  Wend.  614  (1839) ; 
McDonough  v.  Phelps,  15  How.  Pr. 
373  (1856);  Lowry  v.  Inman,  46  N.  Y. 
119  (1871).  See  also  Paine  v.  Stewart, 
33  Conn.  516  (1866);  Bond  v.  Apple- 
ton,  8  Mass.  473  (1813);  Hutching  v. 
New  England  Coal  Min.  Co.,  86  Mass. 


580  (1863);  Grand  Rapids  Sav.  Bank 
V.  Wan-en,  52  Mich.  557  (1884).  Cj. 
Bateman  v.  Service,  L.  R.  6  App.  Cas. 
386  (1881);  Norris  u  Wrenschall,  34 
Md.  492  (1871);  Terry  v.  Calnan,  13 
S.  C.  220  (1879);  Tinker  v.  Van  Dyke, 
1  Flippin,  521,  532  (1876);  S.  C,  33  Fed. 
Cas.  1297,  1301;  Strong  v.  Wheaton, 
38  Barb.  616,  625  (1861);  Brown  v. 
Hitchcock,  36  Ohio  St.  667,  678  (1881); 
Hatch  V.  Burroughs,  1  Woods,  439, 
443  (1870);  S.  C,  11  Fed.  Cas.  795,796; 
Flash  V.  Conn,  109  U.  S.  871  (1888); 
Fourth  Nat.  Bank  v.  Francklyn,  130 
U.  S.  747  (1887);  CuykendaU  v.  Miles, 
10  Fed.  Rep.  843  (1882);  Nimick  v. 
Mingo  Iron  Works,  25  W.  Va.  184 
(1884).  Cf.  Lawler  v.  Burt,  7  Ohio 
St.  340  (1857).  The  stockholder's  lia- 
bility under  the  New  York  statute 
of  1893  is  a  contractual  liability. 
Close  V.  Potter,  49  N.  E.  Rep.  686 
(N.  Y.,  1898). 

8  Huntington  v.  Attrill,  146  U.  S. 
657  (1893).  The  com-t  reversed  the 
decision  in  Attrill  v.  Huntington,  70 
Md.  191  (1889),  which  refused  to  en- 
force in  Maryland  a  judgment  ob- 


*The  New  York  statute  making 
officers  liable  for  corporate  debts  in 
case  they  file  a  false  certificate  as  to 
the  condition  of  the  company  is  not 
penal    Hence  a  judgment  in  New 


York  on  such  a  liability  may  be  en- 
forced in  Canada.  Huntington  v. 
Attrill,  [1898]  A.  C.  150  (1893),  revers- 
ing the  Canadian  comrt  below. 
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dering  directors  liable  may  be  penal  so  far  as  they  are  con- 
cerned, and  hence  strictly  construed,  and  yet  be  not  "  a  penal 
law  in  the  international  sense."  ^ 

A  different  rule  prevails  as  to  the  statutory  liability  of  cor- 
porate officers  for  failure  to  file  reports,  or  give  certain  notices, 
or  make  certain  contracts.  Such  liability  is  generally  construed 
to  be  penal,  and  wiU  not  be  enforced  by  the  courts  of  other 
states.'' 


tained  in  New  York  by  a  corporate 
creditor  against  an  officer  of  the  cor- 
poration, who,  under  the  statutes  of 
New  York,  was  rendered  liable  to  cor- 
porate creditors  by  reason  of  signing 
a  false  certificate  as  to  the  amount 
of  the  capital  stock  of  the  company. 
The  suprenae  court  of  the  United 
States  held  that  such  a  liability  was 
not  penal  in  the  international  sense. 
1  Park  Bank  v.  Eemsen,  158  U.  S. 
337  (1895).  In  the  case  of  New  Ha- 
ven, etc.  Co.  V.  Linden  Spring  Co.,  143 
Mass.  349  (1886),  the  court,  in  refusing 
to  enforce  a  subscription  made  to  a 
foreign  corporation,  without  an  ex- 
press promise  to  pay,  said:  "  That  the 
statutes  of  a  state  do  not  operate  ex- 
traterritorially,  propria  vigore,  will 
be  conceded.  How  far  they  should 
be  enforced  beyond  the  limits  of  the 
state  which  has  enacted  them  must 
depend  on  several  considerations  — 
as,  whether  any  wrong  or  injury 
will  be  done  to  the  citizens  of  the 
state  in  which  they  are  sought  to  be 
enforced;  whether  the  policy  of  its 
own  laws  will  be  contravened  or  im- 
paired; and  whether  its  courts  are 
capable  of  doing  complete  justice  to 
those  liable  to  be  affected  by  their 
decrees."  To  same  effect,  Halsey  v. 
McLean,  94  Mass.  488  (186^).  The 
statutory  liability  of  stockholders 
in  CaUfomia  is  a  contract  liability. 
Dennis  v.  Superior  Court,  91  Cal.  548 
(1891).  The  statutory  liability  of 
stockholders  in  New  York  business 
corporations  to  the  extent  of  their 
stock  until  a  certificate  is  .filed  that 


the  whole  capital  stock  is  paid  in  is 
not  a  penal  liability,  and  it  survives 
the  death  of  a  stockholder.  Cochran 
V.  Wiechers,  119  N.  Y.  399  (1890).  A 
statute  making  the  stockholders  lia- 
ble for  aU  debts  if  certain  steps  in 
incorporating  are  not  observed  is 
penaL  A  repeal  of  the  statute  at  any 
time  prior  to  judgment  in  a  case 
puts  an  end  to  liability  in  that  case.. 
Kleckner  v.  Turk,  45  Neb.  176  (1895). 
As  to  what  is  a  penal  liability,  see 
28  Am.  Law  Rev.  518. 

2  Quoted  and  approved  in  Globe  Pub. 
Co.  V.  State  Bank,  41  Neb.  175  (1894); 
Derriokson  v.  Smith,  37  N.  J.  L.  166 
(1858);  First  Nat.  Bank  v.  Price,  33 
Md.  487  (1870),  where  a  statute  of 
Pennsylvania  imposing  liability  upon 
directors  and  officers  contracting  or 
assenting  to  an  indebtedness  in  ex- 
cess of  the  amount  of  capital  was 
held  to  be  penal.  But  see,  contra, 
Field  V.  Haines,  38  Fed.  Eep.  919 
(1886).  Halsey  v.  McLean,  94  Mass. 
438  (1866);  Bird  v.  Hayden,  1  Eob.  383 
(1863);  Union  Iron  Co.  v.  Pierce,  4 
Biss.  337  (1869);  S.  C,  24  Fed.  Cas. 
583.  The  twelfth  section  of  the  New 
York  Manufacturing  Companies  Act 
(Laws  of  1848,  oh.  40),  to  the  effect 
that  the  corporate  officers  should  be 
liable  for  the  debts  of  the  corporation 
in  case  they  failed  to  make  an  annual 
public  report  of  the  business  of  the 
corporation,  was  generally  spoken  of 
as  being  penal  in  its  character.  Chase 
V.  Curtis,  113  U.  S.  453  (1885);  Stokes 
V.  Stickney,  96  N.  Y.  323  (1884);  Pieru 
Hanmore,  86  N.  Y.  95  (1881);  Pier  v. 
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This  question  of  wliether  the  liability  is  a  penalty  arises  often 
in  ascertaining  'what  particular  statute  of  limitations  applies.' 
There  can  never  be  such  a  thing  as  a  vested  right  to  enforce  a 


Oeorge,  86  N.  Y.  613  (1881);  Veeder 
V.  Baker,  83  N.  Y.  156  (1880);  Knox  v. 
Baldwin,  80  N.  Y.  610  (1880);  Easterly 
V.  Barber,  65  N.  Y.  252  (1875);  Wiles  v. 
Suydam,  64  N.  Y.  173  (1876);  Jones 
V.  Barlow,  63  N.  Y.  202  (1875);  Mer- 
chants' Bank  v.  Bliss,  35  N.  Y.  412 
(1866);  Gadsden  v.  Woodward,  103 
N.  Y.  243  (1886).  So  also  of  the  statu- 
tory liability  of  the  stockholders  if 
the  capital  stock  was  not  fuUy  paid 
up  and  a  certificate  filed.  Howell  v. 
Roberts,  29  Neb.  483  (1890);  Halsey 
V.  McLean,  94  Mass.  438  (1866);  Erick- 
son  V.  Nesmith,  86  Mass.  333  (1862); 
Mitchell  V.  Hotchkiss,  48  Conn.  9 
(1880);  Steam  Engine  Co.  v.  Hubbard, 
101  U.  S.  188  (1879);  Savings  Assoc,  v. 
O'Brien,  51  Hun,  45  (1889).  But  Hunt- 
ington V.  AttriU,  146  V.  S.  657  (1892) 
(rev'g  AttrUl  v.  Huntington,  70  Md. 
191  — 1889),  decided  otherwise,  and 
the  decision  of  the  House  of  Lords  is 
to  the  same  effect.  Huntington  v. 
AttriU,  [1893]  A.  C.  150.  In  New 
York,  if  the  suit  is  commenced  by 
summons  only  to  recover  a  penalty, 
a  reference  must  be  made  on  the 
summons  to  the  statute.  Code  Civ. 
Proc,  §  1897.  A  stockholder's  Ua- 
biUty  for  failure  of  the  directors 
to  file  a  certificate  each  year  is  a 
penal  liability  and  cannot  be  en- 
forced in  a  foreign  jurisdiction,  and 
foreign  stockholders  cannot  be  sued 
in  their  state  for  contributions  to- 
wards a  penal  liability  paid  by  do- 
mestic stockholders.  Sayles  v.  Brown, 
40  Fed.  Rep.  8  (1899).  But  see  Hunt- 
ington V.  AttriU,  146  U.  S.  657  (1892), 
reversing  AttriU  v.  Huntington,  70 
Md.  191  (1889).  The  statutory  liabil- 
ity of  a  director  in  a  national  bank 
Ls  not  a  penal  liability,  and  it  survives 
the  death  of  the  director  who  is  lia- 
-  ble.  Stevens  v.  Overstoltz,  43  Fed. 
Rep.  465  (1890).    The  statutory  liabil- 


ity of  trustees  of  clubs  for  all  debts 
contracted  during  their  term  of  of- 
fice is  a  contract  UabiUty.  Rogers  v. 
Decker,  131  N.  Y.  490  (1893).  A  lia- 
bility of  stockholders  for  failure  to 
pubUsh  annually  a  statement  of  their 
indebtedness  is  penaL  Globe  Pub. 
Co.  V.  State  Bank,  41  Neb.  175  (1894), 
overruling  Howell  v.  Roberts,  29  Neb. 
483  (1890),  and  Coy  v.  Jones,  30  Neb.  798 
(1890).  A  director's  Uability  for  failure 
to  make  reports  is  penaL  State  Sav. 
Bank  v.  Johnson,  18  Mont.  440  (1896). 
A  statute  rendering  the  directors  lia- 
ble to  corporate  creditors  in  case  of 
fraud  or  unfaithfulness  is  not  a  penal 
statute.  Flowers  v.  Bartlett,  68  N.  W. 
Rep.  976  (Minn.,  1896).  A  director's 
statutory  liability  for  receiving  de- 
posits after  the  bank  becomes  insolv- 
ent is  penal.  Ashley  v.  Frame,  4  Kan. 
App.  265  (1896). 

1  Gridley  v.  Barnes,  103  BL  211  (1883) 
Diversey  v.  Smith,  103  ELL  378  (1883). 
See  also  Cable  v.  McCune,  36  Mo.  380 
(1858);  Lawler  v.  Burt,  7  Ohio  St. 
340  (1857);  Cady  v.  Smith,  12  Neb.  628 
(1883);  Knox  v.  Baldwin,  80  N.  Y.  610 
(1880).  Cf.  Duckworth  v.  Roach,  81 
N.  Y.  49  (1880);  WUes  v.  Suydam,  64 
N.  Y.  173  (1876).  The  federal  courts 
follow  the  state  decisions.  Price  v. 
Yates,  19  Fed.  Cas.  1322  (1879).  The 
three  years'  statute  of  Umitations 
relative  to  penalties  applies  to  an  ac- 
tion to  hold  directors  liable  under  a 
statute  making  them  liable  for  aU 
debts  if  they  commit  ultra  vires  acts 
which  result  in  insolvency.  Mer- 
chants' Nat.  Bank  v.  Northwestern 
Mfg.  Co.,  48  Minn.  349  (1892).  A  statu- 
tory liability  of  directors  for  failure 
to  file  reports  is  penal  and  subject  to 
the  statute  of  limitations  on  penal- 
ties. A  judgment  need  not  be  ob- 
tained against  the  corporation  first. 
Larsen  v.  James,   1   Colo.  App.  313 
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penalty.'    Until  judgment  is  obtained  the  legislature  may  re- 
lieve the  parties  from  this  penalty.^ 

The  second  question  is  whether  the  courts  of  one  state  will 
enforce  a  statutory  liability  created  by  another  state,  when  the 
legal  procedure  for  enforcing  that  liability  is  prescribed  by  the 
latter  state  and  is  not  feasible  in  the  former  state.  As  already 
stated,  when  the  statute  creating  the  liability  prescribes  the 
procedure  for  enforcing  it,  that  procedure  is  exclusive  of  all 
other  remedies.'  Plence,  instances  have  occurred  in  which  the 
enforcement  of  this  statutory  liability  in  another  state  has  failed, 
by  reason  of  difficulties  attending  the  legal  procedure  to  be  used 
in  enforcing  that  liability.^  The  liability  will  be  enforced  only 
when  it  may  be  enforced  by  the  procedure  of  the  state  wherein 
the  enforcement  is  sought.' 


(1893).  A  penal  liability  of  a  director 
ends  in  case  of  his  death,  unless  it 
is  already  merged  into  a  judgment, 
in  which  case  it  survives.  Carr  v. 
Rischer,  119  N.  Y.  117  (1890).  The 
statutory  liability  in  Oregon  of  di- 
rectors for  declining  dividends  from 
the  capital  stock  is  penal.  Patterson 
V.  Thompson,  86  Fed.  Eep.  85  (1898). 
The  statutory  provision  in  Illinois 
making  officers  liable  for  debts  in 
■excess  of  the  capital  stock  is  not  a 
penal  liability,  and  is  not  barred  by 
the  two-year  statute  of  limitations. 
It  may  be  enforced  in  equity.  Wool- 
verton  v.  Taylor,  133  HI.  197  (1890). 

lYeaton  v.  U.  S.,  5  Cranch,  381 
(1809);  Norrisu  Crocker,  13  How.  439 
(1851).  See  also  Huntington  v.  Attrill, 
146  U.  S.  657,  679  (1893),  a  diotum. 

2  Cooley's  Constitutional  Limita- 
tions (5th  ed.),  p.  445,  note.  A  penal 
liability  of  stockholders  ceases  by  the 
passage  of  a  statute  repealing  it,  un- 
less such  liability  has  passed  into  a 
judgment.  Globe  Pub.  Co.  v.  State 
Bank,  41  Neb.  175  (1894).  A  penal  lia- 
bility repealed  is  ended.  Hogue  v. 
Capital  Nat.  Bank,  47  Neb.  939  (1896). 
The  repeal  of  a  statute  which  imposes 
a  penalty  destroys  any  action  then 
pending   to  recover    such   penalty. 


Fisher  v.  New  York  Cent.  etc.  R.  R, 
46  N.  Y.  644,  657  (1871);  and  see  note 
in  4  Denio,  377,  to  case  of  Pahner  v. 
Conly;  Yeaton  v.  17.  S.,  5  Cranch,  381 
(1809);  Norris  v.  Crocker,  13  How.  439 
(1851);  also  §  497,  m/m. 

3  See  §  330,  supra. 

<Lowry  v.  Inman,  46  N.  Y.  119 
(1871),  where  the  remedy  prescribed 
by  the  Georgia  corporation  was  an 
execution  levied  on  stockholders' 
property,  and  based  on  the  judgment 
againstthe  corporation  only.  Nimiok 
V.  Mingo  Iron  Works,  35  W.  Va.  184 
(1884).  See  also  Savings  Assoc,  v. 
O'Brien,  51  Hun,  45  (1889).  "Where 
the  statute  provides  that  the  credit- 
or's remedy  shall  be  by  bill  in  equity, 
and  that  all  stockholders  shall  be 
joined,  the  liability  cannot  be  en- 
forced in  a  state  where  this  remedy 
is  not  possible.  Erickson  v.  Nesmith, 
86  Mass.  333  (1863);  S.  C,  81  Mass.  331 
(1860).    Cf.  S.  C,  46  N.  H.  371  (1866). 

SLowry  v.  Inman,  46  N.  Y.  119 
(1871);  Drinkwater  v.  Portland  Ma- 
rine R.  R,  18  Me.  35  (1841);  Nimicku 
Mingo  Iron  Works,  35  W.  Va.  184 
(1884);  Christensen  v.  Eno,  106  N.  Y. 
97  (1887);  Erickson  v.  Nesmith,  81 
Mass.  331  (1860).  Cf.  Taf t  v.  Ward,  106 
Mass.  518  (1871). 


433 


§  223.] 


STATUTOET   LIABILITY    OF    STOCKHOLDEES.  [OH.  XII. 


During  the  past  five  years  this  question  of  enforcing  a  statu- 
tory liability  created  by  the  laws  of  another  state  has  come 
prominently  before  the  courts.  Especially  has  this  been  the 
case  -with  stockholders  in  insolvent  Kansas  corporations.  The 
result  is  that  the  courts  have  begun  to  refuse  to  enforce  the  lia- 
bility, and,  following  the  old  Massachusetts  decisions,  have 
declined  to  aid  the  corporate  creditor  as  against  resident  stock- 
holders. The  New  York  court  of  appeals  especially  has  clearly 
and  boldly  decided  that  on  general  grounds  of  public  policy  it 
will  not  enforce  the  statutory  liability  of  New  York  stock- 
holders in  Kansas  corporations.^  There  are  many  other  de- 
cisions to  practically  the  same  effect,  not  only  as  to  the  Kansas 
liability,  but  as  to  the  liability  in  Ohio  and  Illinois.^ 


1  In  the  important  case  of  Marshall 
V.  Sherman,  148  N.  Y.  9  (1895),  rev'g 
84  Him,  186,  the  New  York  court  of 
appeals  held  that  the  double  liability 
of  stockholders  in  Kansas  corporar 
tions  would  not  be  enforced  by  the 
New  York  courts.  The  court  said 
that  such  enforcement  would  be  in- 
equitable, inasmuch  as  all  the  stock- 
holders and  creditors  could  not  be 
brought  into  the  action;  also  that 
the  liability,  while  arising  on  con- 
tract, was  somewhat  penal  in  its 
nature;  also  that  the  Kansas  statute 
prescribed  the  mode  of  enforcing  the 
liability,  and  hence  the  enforcement 
must  be  local;  and  also  that  to  en- 
force such  a  liabiUty  would  encoiu:- 
age  parties  to  buy  up  claims  for  the 
purpose  of  instituting  suits  of  this 
character.  The  court  said:  "It  is  to 
be  noticed  that  the  party  seeking  to 
enforce  such  a  statute  in  a  foreign 
jurisdiction  has  been  quite  unif  omdy 
defeated." 

2  The  United  States  court  sitting 
in  Massachusetts  will  not  enforce  the 
statutory  liability  of  Massachusetts 
stockholders  in  an  Ohio  corporation. 
State  Nat.  Bank  v.  Sayward,  86  Fed. 
Rep.  45  (1898).  In  Cofflng  v.  Dodge, 
167  Mass.  231  (1897),  the  court  refused 
to  enforce  the  Kansas  statutory  lia- 
bility because  the  complaint  did  not 


allege  that  the  liability  was  on  con- 
tract arising  from  subscription  for 
stock,  and  did  not  allege  that  such  lia- 
bility had  been  so  construed  in  Kan- 
sas, and  did  not  make  other  allega- 
tions to  show  that  no  injustice  could 
be  done  to  any  one  by  the  court  enter- 
taining the  suit.  The  supreme  court 
of  Illinois  refused  to  enforce  the  stat- 
utory liability  of  stockholders  in  a 
ICansas  corporation  on  the  ground 
that  the  special  remedy  provided  by 
the  Kansas  statute  could  be  enforced 
only  in  the  state  of  Kansas.  Tuttle 
V.  National  Bank,  161  lU..  497  (1896). 
Where  a  special  remedy  is  given  for 
the  enforcement  of  a  stockholder's 
statutory  liability,  that  liability  can- 
not be  enforced  in  another  state. 
Fowler  v.  Lamson,  146  111  473  (1893), 
refusing  to  enforce  the  liability  of 
stockholders  in  a  Kansas  corpora- 
tion. The  California  courts  will  not 
enforce  the  subscription  liability  of 
stockholders  in  an  lUinois  corpora- 
tion where  the  Illinois  statutes  pre- 
scribe that  the  remedy  may  be  by 
garnishment.  Eussell  v.  Pacific  R'yr 
113  CaL  258  (1896).  A  smt  cannot  be 
maintained  in  New  York  to  enforce 
a  stockholder's  liability  under  the 
Ohio  statutes,  because  the  Oliio  stat- 
utes prescribe  a  remedy,  and  this 
remedy  is  not  available  in  New  York. 
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Where  suit  is  brouglit  in  one  state  on  a  statutory  liability 
incurred  in  another  state,  it  is  a  good  defense  that  enough  of  the 


Barnes  v.  Wheaton,  80  Hun,  8  (1894). 
The  New  York  courts  will  refuse  to 
entertain  a  suit  in  equity  brougM  to 
enforce  the  statutory  liability  of 
stockholders  in  an  Ohio  corporation. 
Not  only  does  the  Ohio  statute  give 
a  local  remedy,  but  it  is  impracti- 
cable to  adjust  all  the  liabilities  and 
rights  in  New  York  with  only  a  few 
of  the  parties  before  the  court.  In  a 
suit  at  law  it  may  be  different. 
Cleveland,  etc.  B'y  v.  Kent,  87  Him, 
329  (1895),  with  a  remarkably  well- 
reasoned  opinion  by  O'Brien,  J.  The 
niinois  courts  will  not  enforce  the 
statutory  liability  of  Illinois  stock- 
holders in  a  Michigan  corporation 
where  the  Michigan  courts  have 
never  construed  the  statute  and  no 
bill  has  been  filed  there  to  determine 
the  debts,  assets,  and  various  liabili- 
ties. Young  V.  FarweU,  139  111.  326 
(1891).  A  Wisconsin  court  will  not 
enforce  the  statutory  liability  of  a 
resident  stockholder  in  a  Michigan 
mining  company  for  debts  due  to  la- 
borers where  the  Michigan  statute 
gives,  as  a  remedy  for  enforcing  such 
liability,  a  joint  action  at  law  against 
both  the  corporation  and  the  stock- 
holder. May  V.  Black,  77  Wis.  101 
(1890).  A  resident  of  New  York  can- 
not bring  suit  in  Massachusetts 
against  a  resident  of  California  to 
hold  him  liable  as  a  stockholder  in  a 
Kansas  corporation,  Tm.der  a  statute 
making  him  liable  when  the  remedy 
against  the  corporation  has  been 
exhausted,  even  though  judgment 
against  the  latter  was  obtained  in 
Kansas.  The  courts  of  Massachusetts 
have  uniformly  refused  to  enforce 
the  statutory  liability  in  corporations 
organized  in  other  states.  Bank  of 
N.  America  v.  Rindge,  154  Mass.  203 
(1891).  In  a  biU  in  equity  in  the  fed- 
eral court  in  Pennsylvania,  brought 
by  a  citizen  of  Indiana  to  enforce  the 


liability  of  residents  of  Pennsylvania 
as  stockholders  in  a  Minnesota  corpo- 
ration, also  asking  for  a  receiver  and 
an  accounting,  the  corporation  is  a 
necessary  party  defendant,  and  if 
not  served  the  suit  fails,  inasmuch 
as  an  accounting  may  show  that  the' 
company  has  means  to  pay  the  debt. 
The  complainant  had  already  ob- 
tained a  judgment.  Elkhart  Nat.^  ,. 
Bank  v.  Northwestern,  etc.  Co.,  84 
Fed.  Bep.  76  (1897).  A  person  resid- 
ing in  Wyoming  cannot  be  held  liable- 
in  Wyoming  as  a  stockholder  in  a 
Utah  corporation  until  after  a  suit 
in  equity  has  determined  the  amount 
of  deficit.  McLaughlin  v.  O'NeiU,  51 
Pac.  Eep.  243,  251  (Wyo.,  1897).  The 
liability  of  an  Illinois  stockholder  in 
a  Kansas  corporation  for  the  debts 
of  the  corporation  begins  to  run  from 
the  time  he  became  a  stockholder 
and  expires  in  five  years.  Hutchings 
V.  Lampson,  82  Fed.  Eep.  960  (1897). 
The  following  cases  present  a  con- 
trary view  of  this  subject:  In  Ox- 
ford Nat.  Bank  v.  Whitman,  76  Fed. 
Bep.  697  (1896),  the  court  held  that 
the  liability  under  the  Kansas  stat- 
ute might  be  enforced  in  the  federal 
court  in  New  York  state.  It  seems 
that  in  this  case  no  execution  was 
returned  unsatisfied  in  New  York 
state.  In  Ehodes  v.  U.  S.  Nat.  Bank,. 
66  Fed.  Bep.  512  (1895)  the  federal 
court  in  Illinois  enforced  the  statu- 
tory liability  in  a  Kansas  corporation 
and  followed  the  Kansas  decisions  as- 
to  the  nature  of  and  remedy  for  the 
liability.  In  Whitman  v.  National 
Bank,  83  Fed.  Eep.  288  (1897),  a  Penn- 
sylvania bank,  as  a  judgment  cred- 
itor of  a  Kansas  corporation,  enforced 
in  the  United  States  court  in  New 
York  the  statutory  liability  of  a  New 
York  stockholder  in  such  Kansas  cor- 
poration. The  action  was  at  law. 
The  fact  that  a  Kansas  corporation 
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defendant's  property  in  such  latter  state  lias  been  levied  upon 
to  satisfy  the  claim.^ 

Generally,  the  statute  creating  the  liability  must  be  pleaded 
where  the  action  is  in  another  state.^  The  United  States  courts, 
however,  take  judicial  notice  of  the  statutes  of  all  the  states ; 
and  in  those  courts  this  part  of  the  pleading  may  be  omitted.' 
The  courts  of  one  state  "\rill  entertain  a  bUl  of  discovery  filed 
by  corporate  creditors  to  obtain  the  names  of  stockholders  in  a 
corporation  in  another  state,  with  a  view  to  enforcing  their 
statutory  liability  in  the  latter  state.* 

Before  suit  can  be  brought  against  a  stockholder,  a  judgment 


is  in  the  hands  of  a  receiver  does  not 
prevent  a  judgment  creditor  enforc- 
ing in  New  York  the  stockholders' 
statutory  liability.  American,  etc. 
Co.  V.  Woodworth,  83  Fed.  Eep.  269 
•(1897). 

The  federal  court  in  New  Hamp- 
shire sustained  an  action  of  debt  at 
law  to  enforce  the  statutory  liability 
of  a  stockholder  in  a  Kansas  corpo- 
ration, in  the  case  of  McVickar  v. 
Jones,  TO  Fed.  Rep.  754  (1895),  the 
court  following  the  Kansas  decisions 
^s  to  the  remedy  at  law.  In  Gruerney 
V.  Moore,  131  Mo.  650  (1895),  the  su- 
preme court  of  Missouri  held  that  a 
Kansas  statutory  liability  could  be 
enforced  in  Missouri  The  Kansas 
statutory  liability  is  enforceable  in 
California.  Ferguson  v.  Sherman, 
116  Cal.  169  (1897).  A  demuiTer  to  a 
declaration  to  enforce  the  statutory 
liability  of  a  stockholder  in  a  Kansas 
corporation  was  overruled  in  Han- 
cock Nat.  Bank  v.  EUis,  166  Mass. 
414  (1896).  The  statutory  liability  of 
stockholders  in  a  California  corpora- 
tion may  be  enforced  by  an  action  at 
law  in  Oregon,  although  the  liability 
of  stockholders  in  an  Oregon  corpo- 
ration may  be  enforced  only  by  a  suit 
in  equity.  Aldrich  v.  Anchor  Coal, 
«tc.  Co.,  34  Oreg  33  (1893).  The  stat- 
utory liability  of  directors  in  New 
"Vork  corporations  may  be  enforoad 
in  the  federal  courts.  International 
Bank  v.  Faber,  79  Fed.  Rep  919  (1897). 


As  enforcing  statutory  liabilities,  see 
Howarth  v.  Ellwanger,  86  Fed.  Rep. 
54(1898);  Mechanics' Sav.  Bank  v.  Fi- 
deUty,  etc.  Co.,  87  id.  113  (1898);  West- 
ern Nat.  Bank  v.  Lawrence,  76  N.  W. 
Rep.  105  (Mich.,  1898).  Contra,  James, 
etc  Co.  V.  Libbey,  85  Fed.  Rep.  831 
(1898);  Sohiffer  v.  Trustees,  87  id.  166 
(1898);  Elkhart  Nat.  Bank  v.  North- 
western, etc.  Co.,  87  id.  852  (1898); 
Hancock  Nat.  Bank  v.  Farnum,  40 
AtL  Rep.  341  (R.  L,  1898). 

•  Cushing  V.  Perot,  175  Pa.  St.  66 
(1896). 

-  Salt  Lake,  etc.  Bank  v.  Hendrick- 
son,  40  N.  J.  L.  53  (1878),  holding  that 
the  foreign  •  statute,  when  pleaded, 
must  be  set  forth  in  substance;  and 
an  averment  "pursuant  to  the  stat- 
ute "  is  insufficient. 

2  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747  (188T);  Newberry  v. 
Robinson,  36  Fed.  Rep.  841  (1888).  In 
New  Hampshire  it  is  held  to  be  neces- 
sary to  set  out  in  the  pleading  the 
remedy  provided  by  the  laws  of  the 
state  creating  the  corporation  and 
the  liability,  and  to  show  that  this 
remedy  can  be  employed  in  the  court 
where  suit  is  brought.  Rice  v.  Mer- 
rimack Hosiery  Co.,  56  N.  H.  114 
(1875).  As  to  the  advantages  of  a 
suit  in  the  federal  courts,  see  28  Am. 
L.  Rev.  518. 

<  Post  i\  Toledo,  etc.  R  R,  144  Mass. 
341  (1887). 
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must  be  obtained  and  execution  returned  unsatisfied  in  the  state 
where  suit  is  brought,  unless  it  is  impossible.^ 

Where  the  stockholders  in  an  insolvent  California  corpora- 
tion formed  an  Illinois  corporation  and  exchanged  their  stock 
for  stock  in  the  latter,  in  order  to  avoid  the  California  statu- 
tory liability,  and  then  transferred  the  property  of  the  Cali- 
fornia corporation  to  the  Illinois  corporation,  the  Illinois  court 
held  them  liable  on  the  new  stock  to  the  extent  that  the  actual 
value  of  the  property  was  less  than  the  par  value  of  the  stock.^ 

§  224:.  How  far  the  judgment  against  the  corporation  is  con- 
clusive of  the  creditor's  claim. —  In  general,  the  judgment  in 
these  cases  against  the  corporation  is  conclusive  as  to  the  amount 
and  validity  of  the  creditor's  claim.  Consequently,  in  most  of 
the  states,  when  suit  is  brought  to  enforce  the  stockholder's 
statutory  liability,  that  judgment  can  be  impeached  by  him  only 
for  fraud  or  want  of  jurisdiction.' 


1  See  §  200,  supra;  also  p.  408,  n.  1. 
An  action  in  New  York,  to  enforce 
the  statutory  liability  of  a  stock- 
holder in  a  New  York  corporation, 
does  not  lie,  where  the  only  execution 
issued  was  in  Colorado.  Kooky  Moun- 
tain Bank  v.  Bliss,  89  N.  Y.  338  (1882) 
Dean  v.  Mace,  19  Hun,  391  (1879) 
Sumner  v.  Marcy,  3  Woodb.  &  M.  105 
a  C,  33  Fed.  Cas.  384  (1847).  In  Mc- 
Viokar  v.  Jones,  70  Fed.  Rep.  754 
(1895),  no  judgment  against  the  cor- 
poration had  been  recovered  in  New 
Hampsliire,  the  place  of  suit.  In  en- 
forcing in  the  federal  court  in  New 
York  a  stockholder's  statutory  lia- 
bility in  a  Kansas  corporation,  the 
suit  may  be  based  upon  a  judgment 
against  the  coi'poration  obtained  in 
Kansas.  American,  etc.  Co.  v.  Wood- 
worth,  79  Fed.  Rep.  951  (1897).  If  the 
execution  is  issued  in  the  county  of 
the  chief  place  of  business  as  re- 
quired by  statute,  it  need  not  be 
issued  in  other  counties  to  enforce 
stockholders'  liability  for  labor  debts. 
Riplgy  V.  Evans,  87  Mich.  217  (1891). 

^  Sprague  v.  Nat.  Bank  of  America, 
50  N.  E.  Rep.  19  (111..  1898). 

3  Thayer  v.  New  England  Lithog. 


Co.,  108  Mass.  533  (1871);  Borland  v. 
Haven,  37  Fed.  Rep.  394  (1888);  Came 
V.  Brigham,  39  Me.  35  (1854);  Milli- 
ken  V.  Whitehouse,  49  Me.  527  (1860); 
Wilson  V.  Pittsburgh,  etc.  Coal  Co., 
43  Pa.  St.  434  (1862);  Donworth  v. 
Coolbaugh,  5  Iowa,  300  (1857) ;  Oswald 
V.  Minneapolis  Times  Co.,  65  Minn. 
349  (1896);  Hollands  Duluth,  etc.  Co., 
65  Minn.  334  (1896);  Farnum  v.  Bal- 
lard Vale  Machine  Shop,  66  Mass.  507 
(1853);  Handrahan  v.  Cheshire  Iron 
Works,  86  Mass.  396  (1863);  GaskiU  v. 
Dudley,  47  Mass.  546  (1843);  Hamp- 
son  V.  Weare,  4  Iowa,  13  (1856);  Bul- 
lock V.  Kilgour,  39  Ohio  St.  543  (1883). 
Cf.  Merrill  u  Suffolk  Bank,  31  Me.  57 
(1849);  Holyoke  Bank  v.  Goodman 
Paper  Mfg.  Co.,  63  Mass.  576  (1852); 
Bank  of  Australasia  v.  Nias,  16  Q.  B. 
717;  S.  C,  20  L.  J.  (Q.  B.)  384  (1851), 
and  §  309,  supra.  Stockholders  sued 
on  their  liability  may  show  that  the 
judgment  was  obtained  by  default, 
and  that  a  valid  defense  exists  to  the 
original  claim.  Irons  v.  Manufactur- 
ers' Nat.  Bank,  36  Fed.  Rep.  843  (1888). 
A  stockholder  cannot  attack  the 
debt  on  the  ground  of  fraud  where 
the  debt  was  incurred  in  the  adjust- 
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In  some  jurisdictions,  however,  tMs  judgment  against  the 
corporation  is  onlj  prima  faoie  evidence  of  the  validity  and 
amount  of  the  creditor's  claim.'  And  in  ISTew  York  judgment 
against  the  corporation  and  the  execution  returned  wholly  or 
partially  unsatisfied  are  evidence  only  that  the  corporation  can- 
not pay  its  debts.  They  only  serve  to  show  that  the  creditor 
has  taken  the  necessary  precedent  steps  to  collect  his  claim 
from  the  corporate  assets.  Eut  he  cannot  rely  upon  the  judg- 
ment obtained  against  the  corporation  to  establish  his  right  to 
recover  against  the  shareholder.  It  is  not  even  jprima  facie 
evidence  either  of  the  amount  or  validity  of  his  claim.  The 
stockholder  may  set  up  any  defense  that  the  corporation  might 
have  set  up.^    This  means  that  the  corporate  creditor  is  obliged 


meat  of  claims,  and  the  statute  of 
limitations  is  a  bar  to  any  fraud  in 
the  settlement.  Railroad  Co.  v.  Smith, 
48  Ohio  St.  219  (1891).  In  Sohrader  v. 
Manufacturers'  Nat.  Bank,  133  XT.  S. 
67  (1890),  the  supreme  court  allowed 
stockholders,  who  had  been  sued  on 
their  statutory  liability  on  national 
bank  stock,  to  go  back  of  the  judg- 
ment against  the  bank,  such  judg- 
ment having  been  rendered  after  the 
bank  had  gone  into  liquidation.  In 
enforcing  a  director's  statutory  lia- 
bility in  Colorado  for  failure  to  file 
reports,  the  judgment  creditor  of  the 
corporation  may  sua  on  his  judgment, 
and  need  not  sue  on  his  original 
claim.  Tabor  v.  Commercial  Nat. 
Bank,  63  Fed.  Rep.  383  (1894).  The 
complaint  need  not  set  out  the  orig- 
inal cause  of  action.  It  is  sufficient 
if  it  sets  out  the  judgment  against 
the  corporation.  MoVickar  v.  Jones, 
70  Fed.  Rep.  754  (1895).  In  Wlutman 
V.  National  Bank,  83  Fed.  Rep.  288 
(1897),  the  creditor,  in  a  suit  to  en- 
force the  statutory  liability  of  stock- 
holders, put  in  evidence  not  only  the 
judgment  against  the  corporation, 
but  proved  the  original  cause  of  ac- 
tion against  the  corporation.  The 
judgment  against  a  corporation  is 
conclusive  as  to  the  amount  of  the 
debt  and  the  liability  of  the  corpora- 


tion. Ball  V.  Reese,  50  Pac.  Rep.  875 
(Kan.,  1897).  Of.  Grand  v.  Tucker,  5 
Kan.  70  (1869). 

1  Hawes  v.  Anglo-Saxon  Petroleum 
Co.,  101  Mass.  385  (1869);  Grand  Rap- 
ids Sav.  Bank  v.  Warren,  52  Mich.  557 
(1884);  Merchants'  Bank  v.  Chand- 
ler, 19  "Wis.  435  (1865).  And  see  Neil- 
son  V.  Crawford,  53  Cal.  348  (1877), 
passing  also  on  the  admissibility  of 
the  books  of  the  corporation  to  prove 
its  indebtedness  to  a  creditor  in  an 
action  against  a  stockholder. 

2  Moss  V.  McCuUough,  5  Hill,  131 
(1843).  [This  case  was  reversed  upon 
another  point  in  McCuUough  v.  Moss, 
5  Denio,  567  (1846).]  McMahon  v. 
Macy,  5L  N.  Y.  155  (1872);  Miller  v. 
White,  50  N.  Y.  137  (1872);  Chase 
V.  Curtis,  113  U.  S.  453  (1884);  Es- 
mond V.  Bullard,  16  Hun,  65  (1878); 
Conant  v.  Van  Schaick,  24  Barb.  87 
(1857);  Truesdell  v.  Chimiar,  75  Hun, 
416  (1894).  But  see  Slee  v.  Bloom,  20 
Johns.  669  (1833);  Belmont  v.  Cole- 
nian,  21  N.  Y.  96  (1860);  Hastings  v. 
Drew,  76  N.  Y.  9  (1879);  Lawyer  v. 
Rosebrook,  48  Him,  453  (1888);  Moss 
V.  Oakley,  3  Hill,  265  (1843);  Berridge 
V.  Abernethy,  34  N.  Y.  Week.  Dig.  513 
(1886).  O/.  §  309,  sitpm.  Stephens  r. 
Fox,  83  N.  Y.  313  (1881),  in  wliich  the 
ground  is  taken  that  the  jiidgment 
in  these  cases  is  priina  facie  evi- 
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to  prove  his  cause  of  action  over  again,  and  repeat  what  he 
has  already  proved  in  his  action  against  the  corporation.  Such, 
also,  seems  to  be  the  rule  in  Illinois.'  In  New  York  a  stock- 
holder may  attack  the  validity  of  a  corporate  note,  even  in 
hona  fide  hands,  in  a  suit  brought  to  enforce  the  statutory  lia- 
bility.^ 

In  any  jurisdiction  where  the  stockholders  are,  by  statute, 
made  Liable  for  ovlj  a  certain  class  of  the  corporate  indebted- 
ness, it  is  plain  that  they  cannot  be  charged  upon  a  judgment 
recovered  against  the  corporation,  unless  it  be  shown  that  the 
claim  in  controversy  comes  within  the  class  upon  which  they 
are  Liable.' 


dence  or  more,  without,  however, 
overruling  the  earlier  cases;  Trippe 
V.  Huncheon,  82  Ind.  307  (1882),  where 
a  complaint  founded  on  the  judg- 
ment was  held  bad  on  demurrer  be- 
cause the  liability  of  the  stockholder 
was  looked  upon  as  being  upon  the 
original  debt  and  not  upon  the  judg- 
ment; Southnaayd  v.  Euss,  3  Conn. 
52  (1819),  where,  for  the  same  reason, 
a  proceeding  by  scire  facias  was  not 
allowed  to  be  maintained;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62  (1875). 
Practically  the  corporate  creditor 
must  bring  his  action  anew  against 
the  shareholder  upon  his  original  de- 
mand. Bailey  v.  Bancker,  8  Hill,  188 
(1842);  Kincaid  v.  Dwinelle,  59  N.  Y. 
548  (1875);  Moss  v.  AvereU,  10  N.  Y. 
449  (1853);  Witherhead  v.  AUen,  4 
Abb.  App.  Dec.  628  (1867).  As  to  the 
eflfeot  of  recitals  in  a  decree  against 
the  corporation,  see  Chesnut  v.  Pen- 
neU,  92  ILL  55  (1879).  This  judgment 
against  the  corporation  is  admissible 
only  as  evidence  that  the  condition 
precedent  to  his  right  to  recover  from 
the  shareholder  has  been  complied 
with.  Wheeler  v.  Miller,  34  Hun,  541 
(1881);  S.  C,  90  N.  Y.  353  (1882); 
Strong  V.  Wheaton,  38  Barb.  616 
(1861).  But  cf.  Tyng  v.  Clarke,  9  Hun, 
269  (1876).  See  also  Bissit  v.  Ken- 
tucky Eiver  Nav.  Co.,  15  Fed.  Rep. 
353  (1882),  and  the  annotation;  Union 


Bank  v.  Wando  Mih.  etc.  Co.,  17  S.  C. 
339  (1881).  The  judgment  may  avail, 
however,  in  these  cases  to  prevent 
the  statute  of  limitations  from  bar- 
ring the  action.  Van  Cott  v.  Van 
Brunt,  2  Abb.  N.  C.  283, 294  (1877);  re- 
versed on  other  points,  82  N.  Y.  535 
(1880).     See  53  Pac.  Rep.  769. 

1  Chesnut  v.  PenneU,  93  IlL  55  (1879). 
In  Quick  v.  Lemon,  105  IlL  578  (1883), 
where  the  corporation  had  not 
pleaded  a  counter-claim  against  a 
creditor  in  a  suit  at  law,  a  stock- 
holder was  permitted  to  file  a  cross- 
bill in  a  chancery  suit  brought  by 
judgment  creditors  against  the  cor- 
poration and  certain  stockliolders. 
The  stockholder  may  set  up  that  the 
plaintiflE's  claim  grew  out  of  bxisiness 
transacted  by  the  corporation  after  it 
had  been  put  into  liquidation  by  the 
court.  Richmond  v.  Irons,  121  U.  S. 
27  (1887).  Evidence  competent  and 
sufficient  to  establish  a  liability  as 
against  the  corporation  is  sufficient 
as  against  the  stockholder.  McGowan 
V.  McDonald,  111  CaL  57  (1896), 

2  Close  V.  P6tter,  49  N.  E.  Rep.  686 
(N.  Y.,  1898). 

3  Bohn  V.  Brown,  33  Mich.  257  (1876) ; 
Wilson  V.  Pittsburgh,  etc.  Coal  Co., 
43  Pa.  St.  424(1862);  Conant  u  Van 
Schaick,  34  Barb.  87  (1857).  Cf.  Lar- 
rabeeu  Baldwin,  35  CaL  155  (1868);, 
Farnsworth  v.  Wood,  91  N.  Y.  308 
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§  225.  Stocltliolder' s  miscellaneous  defenses  against  his  stat- 
iitory  lidbility.^  There  are  two  classes  of  defenses  that  may 
occur  to  a  stockholder  to  defeat  his  statutory  Liability.  One 
class  is  of  defenses  that  the  corporation  itself  might  have  set 
up,  or  did  set  up,  against  the  plaintiff  when  he  sought  to  col- 
lect his  debt  from  the  corporation.  As  already  explained  herein, 
in  some  jurisdictions,  particularly  ISTew  York,  the  stockholder 
may  set  up  these  defenses,  although  the  corporation  has  failed 
to  establish  them.    In  other  and  most  jurisdictions  he  caimot. 

A  second  class  of  defenses  includes  those  which  are  personal 
to  the  particular  stockholder,  and  not  such  as  the  corporation 
might  have  set  up.  They  are  largely  such  defenses  as  the 
stockholder  might  set  up  against  the  corporation  to  defeat  his 
subscription.  They  do  not  refer  to  the  validity  of  the  cred- 
itor's debt,  but  they  deny  that  that  particular  defendant  is  one 
of  those  who  are  liable  for  the  corporate  debts.  There  are,  in 
addition  to  the  defenses  specified  in  a  previous  chapter,^  sev- 
eral defenses  which  are  peculiar  to  this  statutory  liability. 

{a)  Release,  extension,  and  renewal. —  A  release  by  the  cor- 
porate creditor  of  one  shareholder  from  his  proportion  of  the 
corporate  indebtedness  will  not  operate  to  release  the  other 
shareholders.^  Thus,  where  the  shareholders  are  held  to  be 
severally  and  not  jointly  liable  under  the  statute,  one  may  be 
released  without  releasing  the  others.'  But  whether  an  exten- 
sion of  time  by  renewal  of  note  or  otherwise,  given  to  the  cor- 
poration by  a  creditor,  will  not  discharge  a  shareholder  as  to  his 

(1883).    Where  stockholders  are  Ua^  for  an  old  debt  cannot  be  the  basis 

ble  for  corporate  debts  existing  on  a  of  liability.    Winona  Wagon  Ca  v. 

certain  date,  the  existence  of  a  cor-  Bull,  108  CaL  1  (1895). 

porate  creditor's  debt  on  that  date  i  Ch.  X,  supra. 

may  be   found  by  evidence   other  ^HerriesuPlatt,  31  Hun,  133(1880). 

than  his  judgment  against  the  cor-  See  also  Prince  v.  Lynch,  38  CaL  528 

poration.     Congdon   v.  Winsor,    17  (1869),  holding  that  the  other  stock- 

R  L  236  (1891).    A  statutory  liability  holders  liable  only   proiwrtionately 

of  directors  for  debts  of  the  corpora-  are   released  only   proportionately, 

tion  does  not  render  them  liable  on  The  assumption  of  the  corporate  debt 

an  accommodation  indorsement  by  by  a  third  party  may  be  rescinded, 

the    corporation — the   indorsement  Borland  v.  Haven,  37  Fed.  Rep.  394 

being     non-enforceable.      National  (1888). 

Park  Bank  v.  Remsen,  43  Fed.  Eep.  3  Bank  of  Poughkeepsie  v.  Ibbot- 

236  (1890).    Where  those  stockhold-  son,  5  HiU,  461  (1843).     Cf.  Herries 

ers  are  liable  who  were  such  when  v.  Piatt,  31  Hun,  133  (1880). 
the  debt  was  incurred,  a  note  given 
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liability  by  statute  seems  uncertain.^  In  ISTew  York  a  rejiewal 
note  does  not  stop  the  prior  running  of  the  statute  of  limita- 
tions ;  and  this  is  the  rule  "where  the  facts  are  practically  a  re- 
newal, even  though  by  a  device  the  new  notes  run  to  another 


1  In  Harger  v.  McCullough,  2  Denio, 
119  (1846),  it  was  held  that  it  would 
not;  while  lathe  later  case  of  Par- 
rott  V.  Colby,  6  Hun,  55  (1875);  S.  C. 
aflf'd,  71  N.  Y.  597  (1877),  without  ex- 
pressly overruling  Harger  v.  McCul- 
lough, it  is  plaialy  declared,  in  mak- 
ing an  application  of  the  short 
statute  of  limitations  provided  by 
the  General  Manufacturing  Act  of 
New  York  (N.  Y.  Laws,  1848,  ch.  40, 
§  24),  that  the  liability  of  sharehold- 
ers in  these  cases  cannot  be  revived 
or  extended  by  any  renewal  or  ex- 
tension of  the  indebtedness  which 
the  creditors  may  make  with  the 
corporation.  And  in  accordance  with 
that  view,  where  the  effect  of  the 
extension  granted  by  the  creditor  to 
the  corporation  had  been  to  post- 
pone the  action  against  the  share- 
holder beyond  the  time  prescribed 
by  the  statute  within  which  such  an 
action  is  maintainable  —  that  is,  one 
year  from  the  time  the  corporate 
debt  was  first  due, —  it  was  held  that 
the  shareholder  was  thereby  dis- 
charged. Parrott  v.  Colby,  6  Hun, 
55  (1875);  S.  C.  afE'd,  71  N.  Y.  597 
(1877) ;  Jagger  Iron  Co.  v.  Walker,  76 
N.  Y.  521  (1879);  Hardman  v.  Sage, 
47  Him,  230  (1888);  Stilphen  v.  Ware, 
45  CaL  110  (1872).  See  also  Jones  v. 
Barlow,  62  N.  Y.  303  (1875);  Bolen  v. 
Crosby,  49  N.  Y.  183  (1873).  In  Ault- 
man's  Appeal,  98  Pa.  St.  505  (1881),  it 
was  held  that,  where  the  extension 
was  granted  at  the  request  of  the 
directors,  the  stockholders  had  as- 
sented, and  there  was  no  release. 
A  release  of  the  corporation  under 
an  insolvency  statute  is  a  release  of 
the  stockholder's  statutory  liability. 
Mohr  V.  Minnesota  Elev.  Co.,  40  Minn. 
343  (1889).    See  also  Hanson  v.  Don- 


kersley,  87  Mich.  184  (1877),  ruling  that 
the  Michigan  statute  does  not  make 
stockholders  primarily  hable,  and 
holding  that  the  individual  liability 
for  corporate  debts  is  discharged  by 
an  extension  of  time  and  the  accept- 
ance of  a  corporate  note.  A  labor- 
er's statutory  right  to  collect  from 
the  stockholders  is  not  waived  by 
taking  the  corporate  note.  Jack- 
son V.  Meek,  87  Tenn.  69  (1888).  A 
partial  payment  of  a  creditor's  claim 
by  the  corporation  does  not  release 
the  directors  from  their  statutory  lia- 
bility. Fairbanks,  etc.  Co.  v.  Mac- 
leod,  8  Colo.  App.  190  (1896).  A  new 
note  for  an  old  debt  does  not  affect 
an  officer's  statutory  liability  for  the 
old  debt,  unless,  of  comrse,  the  note  is 
paid.  Novelty  Mfg.  Co.  v.  Connell,. 
88  Hun,  254  (1895).  An  extension  of 
a  note  does  not  release  a  director 
from  his  statutory  liability  in  New 
York.  It  merely  delays  his  remedy. 
Providence  Steam,  etc.  Co.  v.  Connell, 
86  Hun,  319  (1895).  The  statute  of 
limitations  begins  to  run  against  a 
bank  stockholder's  statutory  liability 
from  the  closing  of  the  doors  of  the 
bank.  It  begins  to  nm  against  the 
corporation  and  stockholders  at  the 
same  time.  Mitchell  v.  Beckman,  64 
Cal.  117  (1883).  The  Uability  in  Cali- 
fornia of  stockholders  by  statute  for 
corporate  debts  begins  when  the  debt 
is  contracted,  and  cannot  be  extended 
by  the  corporation  so  as  to  extend 
this  stockholder's  liability.  Eeding- 
ton  V.  Comwell,  90  Cal.  49  (1891).  The 
stockholder's  liability  under  the  Cali- 
fornia statute  being  a  liability  as  a 
principal  debtoi-,  the  statute  of  lim- 
itations begins  to  run  as  soon  as  the 
creditor's  right  of  action  against  the 
corporation  commences.    An  exten- 
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person  for  tlie  secret  benefit  of  the  old  holder.'    It  is  no  de- 
fense that  the  creditor  is  secured  by  a  mortgage.^ 

Q>)  Liability  already  paid. —  It  is  a  defense  to  the  stockholder 
to  prove  that  his  full  statutory  liability  has  already  been  paid 
by  him.  A  stockholder  who  has  voluntarily  paid  corporate 
debts  to  the  full  extent  of  his  corporate  liability  is  entitled  to 
set  up  that  fact.  And  when  such  a  payment  was  hona  fide  it 
is  a  bar  to  an  action  to  collect  any  further  amount.' 


sion  of  the  time  as  to  the  corpora- 
tion by  renewal  notes  does  not  stop 
the  statute  of  limitations  as  regards 
the  stockholder's  liability.  Hyman 
V.  Coleman,  82  Cal.  650  (1890).  As 
to  renewal  notes  affecting  a  trans- 
ferrer's liability,  see  §  259,  infra.  See 
also  §  325  (/);  also  155.  N.  Y.  145. 

1  Close  V.  Potter,  49  N.  E.  Eep.  686 
(N.Y.,1898).  The  extension  of  a  debt 
by  taking  a  note  does  not  delay  the 
application  of  the  statute  of  limit- 
ations so  far  as  a  stockholder's  lia- 
bility is  concerned.  Hardman  v. 
Sage,  124  N.  Y.  25  (1890);  Blake  v. 
Clausen,  10  N.  Y.  App.  Div.  323  (1896). 

2Knowles  v.  Sandercock,  107  CaL 
629  (1895). 

3  Quoted  and  approved  in  Hood  v. 
French,  37  Fla.  117  (1896);  Garrison 
V.  Howe,  17  N.  Y.  458  (1858);  Mathez 
V.  Neidig,  72  N.  Y.  100  (1878);  Laneu 
Harris,  16  Ga.  217  (1854);  Belcher  v. 
Willcox,  40  Ga.  391  (1869);  Robinson 
n.  Bank  of  Darien,  18  Ga.  65,  109 
(1855) :  Woodruff,  etc.  Iron  Works  v. 
Chittenden,  4  Bosw.  (N.  Y.)  406  (1859) ; 
Boyd  v.  Hall,  56  Ga.  563  (1876);  San 
Jose  Sav.  Bank  v.  Pharis,  58  Cal.  380 
(1881).  Of.  Thebus  v.  Smiley,  110  IlL 
316  (1884),  where  fraud  was  involved. 
As  to  national  banks,  see  Delano  v. 
Butler,  118  U.  S.  634  (1886).  Cmtra, 
Fowler  u  Robinson,  31  Me.  189  (1850); 
Grose  v.  Hilt,  36  Me.  22  (1853).  But 
when  a  creditor  has  actually  com- 
menced a  suit  to  enforce  the  statu- 
tory liability  of  any  individual  share- 
holder, it  is  then  too  late  for  that 
shareholder  to  defeat  the  action  by 


paying  some  other  corporate  credit- 
or's claim.  Jones  v.  Wiltberger,  42 
Ga.  575  (1871).  See  also  Lane  u  Har- 
ris, 16  Ga.  217  (1854);  Thebus  v.  Smi- 
ley, 110  111.  316  (1884);  Thompson  v. 
Meisser,  108  IlL  359  (1884).  A  con- 
trary conclusion  was  reached  in  Rich- 
ards V.  Brice,  3  N.  Y.  Supp.  941  (Com. 
PL  1889)  (see  also  Chicago  v.  Hall, 
103  IlL  343  — 1882;  State  Sav.  Assoc, 
u  Kellogg,  63  Mo.  540  —  1876;  Man- 
ville  V.  Roever,  11  Mo.  App.  317;— 
1881) ;  but  the  plain  injustice  of  allow- 
ing the  stockholder  to  defeat  an  ac- 
tion by  such  a  device  will  not  com- 
mend such  a  conclusion.  Nor  wUl  a 
shareholder  who  employed  an  agent 
to  buy  up  claims  at  a  discount,  and 
then  confessed  judgment  in  favor  of 
that  agent,  be  permitted  to  plead 
such  a  judgment  in  bar  of  an  action 
by  other  creditors.  Man  villa  v.  Karst, 
16  Fed.  Rep.  173  (1883).  A  mortgage 
by  an  insolvent  stockholder  in  an  in- 
solvent corporation  to  one  of  the  cor- 
porate creditors  is  a  preference  to  the 
extent  of  the  stockholder's  liability 
for  corporate  debts.  Gatch  v.  Fitch, 
34  Fed.  Rep.  566  (1888);  Ingalls  v. 
Cole,  47  Me.  530,  541  (1860),  holding 
that  the  mere  pendency  of  suits  is 
not  a  defense  for  a  stockholder  in  a 
later  action,  unless  the  prior  claims 
have  been  legally  established  and  his 
liability  exhausted.  Payment  of  the 
judgments  at  a  discount  is  no  ex- 
haustion of  the  liability,  though  the 
judgments  at  full  value  would  have 
exhausted  it.  Kunkelman  v.  Rentch- 
ler,  15  IlL  App.  271  (1884).    The  de- 


433 


OH.  XII.  J  STATUTOEX   LIABILITY   OF   STOCEHOLDEES. 


[§  225. 


(c)  Sel-off. —  Closely  related  to  the  defense  of  payment  al- 
ready made,  there  is  the  defense  that  the  defendant  stockholder 
has  claims  against  the  corporation,  and  that  ho  is  to  be  credited 
to  that  amount  as  a  set-off. 

It  has  been  held  that,  where  the  statute  creates  a  fund  out  of 
which  the  creditors  are  to  be  paid  ratably,  then  the  stockholder 
cannot  set  off  an  indebtedness  of  the  corporation  to  him.  He 
must  pay  in  what  the  statute  requires,  and  then  prove  his  claim 
against  the  corporation  like  any  other  creditor.'  But  where 
the  shareholder's  liability  by  statute  is  immediate  and  personal 
and  several,  and  any  creditor  may  sue  any  shareholder,  then 
the  shareholder  may  set  off  a  debt,  owing  to  him  from  the  cor- 
poration, when  he  is  sued  by  a  corporate  creditor.^  A  stock- 
holder sued  on  his  statutory  liability  cannot  offset  judgments 
which  he  has  purchased  against  the  corporation,  except  to  the 
extent  that  he  paid  for  them.' 


f endant  is  entitled  to  credit  for  the 
amount  of  corporate  debts  volunta- 
rily paid  by  him  in  good  faith  or  paid 
by  him  on  execution.  Musgrave  v. 
Glen  Elder,  etc.  Assoc,  49  Pac.  Eep. 
338  (Kan.,  1897). 

iJRe  Empire  City  Bank,  18  N.  Y.  199, 
327  (1858);  Matthews  v.  Albert,  24  Md. 
537  (1866);  Briggs  v.  Comwell,  9  Daly 
(N.  Y.),  436  (1881);  Hobart  v.  Gould, 
8  Fed.  Eep.  57  (1881);  Hillier  v.  Alle- 
gheny Mut.  Ins.  Co.,  3  Pa.  St.  470 
<1846);  Lawrence  v.  Nelson,  21  N.  Y. 
158  (1860);  Thebus  v.  Smiley,  110  IlL 
316  (1884);  Witters  v.  Sowles,  33  Fed. 
Eep.  180  (1887);  Ball  Elect.  Light  Co. 
V.  Child,  68  Conn.  532  (1897).  See  also 
Olapp  V.  Wright,  21  Hun,  240  (1880); 
Buchanan  v.  Meisser,  105  ILL  638 
<1883).  A  holder  of  stock  in  a  na- 
tional bank  is  not  entitled  to  offset 
against  an  assessment  ordered  by 
the  comptroller  upon  his  stock  the 
amount  of  his  deposits  at  the  time  the 
bank  became  insolvent.  Wingate  v. 
Orchard,  75  Fed.  Eep.  341  (1896). 

2Mathez  v.  Neidig,  73  N.  Y.  100 
/1878);  Agate  v.  Sands,  73  N.  Y.  620 
(1878);  Christensen  v.  Colby,  43  Hun, 
363  (1887);  Tallmadge  v.  FishkiU  Iron 


Co.,  4  Barb.  383  (1848);  Boyd  v.  Hall, 
56  Ga.  563  (1876);  Hood  v.  French,  37 
Fla.  117  (1896);  Eemington  v.  King, 
11  Abb.  Pr.  378  (1858).  Of.  Wheeler 
V.  Millar,  90  N.  Y.  353,  363  (1883).  The 
defendant  may  set  off  a  corporate  in- 
debtedness due  to  himself.  Musgrave 
V.  Glen  Elder,  etc.  Assoc,  49  Pac.  Eep. 
388  (Kan.,  1897).  Of.  87  Fed.  Rep.  113. 
3  A  shareholder  cannot  himself  buy 
in  claims  at  a  discount,  and  then  set 
them  off  at  their  face  value  in  an  ac- 
tion to  enforce  his  statutory  liability 
to  creditors.  Gauch  v.  Harrison,  13 
IlL  App.  457  (1883).  See  also  Thomp- 
son V.  Meisser,  108  111.  359  (1884) ;  Diven 
V.  Phelps,  34  Barb.  324  (1861).  A  stock- 
holder can  defeat  his  statutory  lia- 
bility by  offsetting  judgments  against 
the  corporation,  purchased  by  him- 
self, but  only  to  the  extent  that  he 
paid  for  the  judgments.  Bulkley  v. 
Whitcomb,  49  Hun,  290  (1888) ;  Lingle 
V.  National  Ins.  Ca,  45  Ma  109  (1869); 
Holland  v.  Heyman,  60  Ga.  174  (1878). 
The  stockholder  cannot  purchase 
claims  against  the  corporation  at  a 
discount  and  set  them  off,  but  can 
set  them  off  for  the  amount  paid 
by  him  for  them,  even  though  they 
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(d)  Interest.— In  South  Carolina,  Maine,  and  Illinois,^  the 
shareholder  is  not  liable  for  interest  on  the  amount  for  which 
the  statute  makes  him  answerable,  and  when  he  pays  the  prin- 
cipal sum  the  whole  liability  is  discharged.  In  ISTew  York  in- 
terest is  collectible  from  the  time  the  suit  to  enforce  is  com- 
menced, instead  of  beginning  from  the  time  when  judgment  is. 
entered.^ 


are  purchased  in  an  agent's  name. 
Abbey  v.  Long,  44  Kan.  688  (1890). 
A  stockholder  who  is  also  a  director 
and  is  sued  on  his  statutory  liability 
as  a  stockholder  cannot  set  oil  a  judg- 
ment against  the  insolvent  company, 
which  judgment  he  purchased  for  a 
nominal  sum.  Bulkley  v.  Whitcomb, 
121  N.  Y.  107  (1890).  The  sharehold- 
er's right  to  set  ofiE  his  claim  against 
the  corporation  in  defense  to  an  ac- 
tion against  him  to  enforce  his  stat- 
utory liability  may  sometimes  be  a 
matter  of  bona  fides.  Boyd  v.  Hall, 
56  Ga.  563  (1876);  Belcher  uWiUcox, 
40  Ga.  391  (1869);  Thompson  v.  Meis- 
ser,  108  111.  359  (1884);  Buchanan  v. 
Meisser,  105  IlL  638  (1883);  Welles  v. 
Stout,  38  Fed.  Rep.  807  (1889).  For 
cases  where  the  stockholder  brings 
action  as  a  corporate  creditor,  see 
Terry  v.  Bank  of  Cape  Fear,  20  Fed. 
Rep.  777  (1884);  Weber  v.  Fiokey,  47 
Md.  196  (1877).  See  also  Emmert  u 
Smith,  40  Md.  128  (1874),  and  §§  193, 
194,  supra;  Hollister  v.  HoUister  Bank, 
2  Abb.  App.  Dec.  867  (1865).  In  this 
case  stockholders  of  an  insolvent 
bank,  after  paying  the  judgments 
had  against  them  to  enforce  their  in- 
dividual liabilities,  turned  around 
and  asked  to  be  made,  to  the  extent 
of  those  judgments,  creditors  of  the 
bank,  and  thus  entitled  to  participate 
pro  rata  with  other  creditors.  Held, 
nothing  is  to  be  repaid  to  the  stock- 
holders until  all  the  debts  of  the  bank 
are  paid.  Where  a  stockholder  is 
liable  by  statute  and  is  also  a  cred- 
itor of  the  insolvent  corporation,  the 


court  will  order  a  set-off.  Sowles  v. 
Witters,  40  Fed.  Rep.  413  (1889).  Cf. 
S.  C,  39  Fed.  Rep.  403.  See  also  §218, 
supra;  Boulton  Carbon  Co.  v.  MiUs, 
78  Iowa,  460  (1889).  See  a  criticism 
on  this  case  in  §  193,  n.,  supra. 

iSackett's  Harbor  Bank  v.  Blake, 
3  Rich.  Eq.  (S.  C.)  225  (1849);  Cole  v. 
Butler,  43  Me.  401  (1857);  Munger  v. 
Jacobson,  99  m.  849  (1881).  See  Grand 
Rapids  Sav.  Bank  v.  Warren,  52  Mich. 
557  (1884);  Cleveland  v.  Burnliam,  64 
Wis.  347  (1885);  Mathis  v.  Pridham, 
1  Tex. Civ.  App,  58  (1892).  ;  75  N.W.  380. 

2  Handy  v.  Draper,  89  N.  Y.  384 
(1382);  Burr  v.  Wilcox,  22  N.  Y.  551 
(1860).  To  same  effect,  Mason  v.  Alex- 
ander, 44  Ohio  St.  818  (1886).  Cf. 
Casey  v.  GalU,  94  U.  S.  673  (1876); 
Richmond  v.  Irons,  121  U.  S.  27  (1887). 
Where  a  referee  computed  the  inter- 
est on  the  plaintiff's  claim  from  the 
date  on  which  it  became  due  from 
the  company  instead  of  from  the  day 
the  suit  against  the  shareholder  was- 
commenced,  it  appearing  that  the  in- 
debtedness was  less  than  the  amount 
of  the  shareholder's  liability,  and  that 
the  allowance  of  interest  did  not  swell 
it  beyond  that  limit,  the  court  of  ap- 
peals held  such  a  computation  no 
error.  Wheeler  v.  Millar,  90  N.  Y.  333, 
362  (1882).  Interest  on  the  judgment 
is  allowed  in  a  suit  to  enforce  a  stock- 
holder's liability.  Shickle  v.  Watts, 
94  Mo.  410  (1888).  Interest  is  allowed 
from  the  day  when  the  referee  ascer- 
tains and  reports  the  debts  of  the  cor- 
poration. National  Com.  Bank  v.  Mc- 
Donnell, 92  Ala.  387  (1891). 
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{e)  Costs. —  Although  it  is  a  condition  precedent  to  the  action 
against  the  shareholder  that  a  judgment  be  recovered  against 
the  corporation,  it  has  been  held  no  part  of  the  shareholder's 
statutory  liability  to  pay  the  costs  of  obtaining  that  judgment. 
Accordingly  a  judgment  against  the  shareholder  was  held  not  to 
include  any  part  of  the  costs  of  the  proceeding  against  the  cor- 
poration; but  there  has  been  strong  dissent  from  this  doctrine.^ 

(/■)  Statute  of  limitations. — Where  the  liability  of  the  share- 
holder is  immediate  and  primary,  and  not  contingent  on  the  ob- 
taining of  a  judgment  against  the  corporation,  it  is  clear  that 
the  statute  of  limitations  begins  to  run  in  favor  of  the  share- 
holder when  the  debt  matures  against  the  corporation.^ 


1  Bailey «.  Bancter,  3  Hill,  188  (1842) ; 
Eichmond  v.  Irons,  121 U.  S.  27  (1887); 
Rorke  v.  Thomas,  56  N.  Y.  559,  565 
(1874);  Miller  v.  White,  50  N.  Y.  137 
(1872).  Cf.  Veeder  v.  Mudgett,  27  Hun, 
519  (1882).  It  is  possible  that  the  rule 
might  be  otherwise  in  a  case  Where 
the  judgment  is  held  to  be  conclusive 
as  against  the  shareholder.  So  in 
Michigan.  Grand  Rapids  Sav.  Bank 
V.  Warren,  52  Mich.  557  (1884).  A  judg- 
ment for  costs  against  a  corporation 
may  be  enforced  against  the  director's 
statutory  liability.  Allen  u  Clark,  108 
N.  Y.  269  (1888).  Costs  may  be  col- 
lected against  stockholders  in  suits 
to  enforce  this  liability.  Irons  i».  Man- 
ufacturers' Nat.  Bank,  36  Fed.  Rep.  843 
(1888),  holding  that  a  creditor  enforc- 
ing the  stockholders'  liability  in  be- 
half of  himself  and  other  creditors 
may  have  his  costs.  The  receiver's 
expenses  may  also  be  recovered,  ex- 
cept that  the  statutory  liability  shaU 
not  be  exceeded.  Harper  v.  Carroll, 
C9  N.  W.  Rep:  610  (Minn.,  1896). 
Where  the  creditor  sues  the  corpo- 
ration first  without  being  obliged  so 
to  do,  and  then  sues  the  director  on 
his  statutory  liability,  the  director 
cannot  be  held  for  the  costs  included 
in  the  judgment  against  the  corporar 
tion,  the  suit  against  the  corporation 
being  unnecessary.  Green  v.  Easton, 
74  Hun,  329  (1893). 


2  Davidson  v.  Rankin,  34  Cal.  503 
(1868);  Lindsay  v.  Hyatt,  4  Edw.  Ch. 
(N.  Y.)  97  (1843);  Godfrey?;.  Terry,  97 
U.  S.  171  (1877);  Conklin  u  Furman, 
8  Abb.  Pr.  (N. 8.)  161  (1865);  Schalucky 
V.  Field,  134  IlL  617  (1888).  Compare 
Carrol  v.  Green,  93  U.  S.  509  (1875) 
Terry  v.  Tubman,  93  IT.  S.  156  (1875) 
Terry  v.  McLure,  103  U.  S.  443  (1880) 
Coming  v.  McCuUough,  1  N.  Y.  47 
(1847);  Jagger  Iron  Co.  v.  Walker,  7ft 
N.  Y.  531  (1879).  See  also  Terry  v. 
Calnan,  13  S.  C.  320  (1879);  Lawler 
V.  Burt,  7  Ohio  St.  340  (1857);  King  v. 
Duncan,  38  Hun,  461  (1886) ;  Stilphen  v. 
Ware,  45  CaL  110  (1872),  holding  that, 
under  the  California  statute  of  lim- 
itations, the  three  years  begin  to  run! 
from  the  time  the  debt  was  due, 
and  is  not  extended  by  a  judgment 
obtained  against  the  corporation. 
Where  the  statute  of  limitations  runs 
from  the  creation  of  the  liability,  it 
commences  when  a  note  is  given  and 
not  when  it  becomes  due.  Hunt  v. 
Ward,  99  CaL  612  (1893).  Where  the 
suit  against  the  stockholders  must 
be  brought  within  three  years  after 
the  liability  is  created,  the  date  of  a 
note  governs.  Bank  of  San  Luis 
Obispo  V.  Pacific,  etc.  Co.,  103  CaL 
594  (1894).  The  state  statute  of  lim- 
itations as  to  executors  and  estates- 
will  be  applied  by  the  federal  courts 
to  suits  by  a  receiver  for  the  enf orce- 
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But  when  the  creditor  must  first  obtain  a  judgment  against 
the  corporation  and  sue  out  an  execution,  which  must  be  duly 
returned  wholly  or  partially  unsatisfied  before  the  cause  of 
action  arises  against  the  shareholder  on  his  statutory  liability, 
then  the  statute  of  limitations  commences  to  run  upon  the  re- 
turn of  the  execution.' 

itors  may  come  in,  although  the  stat- 
ute of  limitations  would  be  a  bar 
against  a  separate  suit  by  them.  Bar- 
rick  V.  GifEord,  47  OUo  St.  180  (1890). 
See  also  §  325  (a),  supra,  and  §  259, 
notes,  infra. 

1  Handy  v.  Draper,  89  N.  T.  334 
(1882);  Merritt  v.  Eeid,  13  N.  Y. 
Week.  Dig.  453  (1882);  Longley  v.  Lit- 
tle, 36  Me.  163  (1846).  The  statute 
of  limitations  does  not  begin  to  run 
against  the  claim  untU  the  return  of 
the  execution  unsatisfied  in  Kansas. 
Bank  of  North  America  v.  Rindge,  57 
Fed.  Rep.  279  (1893).  In  Tenyv.  Tub- 
man, 93  U.  S.  156  (1875),  where  the 
charter  of  a  bank  contained  a  pro- 
vision making  the  shareholders  in- 
dividually liable  for  the  ultimate  re- 
demption of  its  bills,  the  liability  of 
the  shareholders  was  held  to  arise, 
and  hence  the  statute  of  limitations 
to  commence  to  run  in  their  favor, 
upon  the  open  and  notorious  insolv- 
ency of  the  bank.  So,  like^vise,  where 
shareholders  were  made  individually 
liable  "  upon  the  failure  of  the  bank," 
it  was  held  that,  the  liability  arising 
upon  the  faihu:e,  the  statute  of  lim- 
itations began  to  run  at  that  time. 
Carrol  v.  Green,  93  U.  S.  509,  511 
(1875).  To  the  same  effect  is  Baker  v. 
Atlas  Bank,  50  Mass.  183  (1845);  Terry 
V.  McLure,  103  U.  S.  442  (1880);  God- 
frey V.  Terry,  97  U.  S.  171  (1877). 
The  case  of  Terry  v.  Anderson,  95 
TJ.  S.  638  (1877),  sustains  the  constitu- 
tionality of  a  statute  shortening  the 
statute  of  limitations  herein.  The 
case  Me  Bank  of  Sing  Sing,  33  Him, 
462  (1884);  affirmed  in  96  N.  Y.  673, 
held  that  twentj'  j'ears'  delay  by  re- 
ceiver in  making  report  bars  any  as- 


ment  of  a  stockholder's  liability  in  a 
national  bank.  Butler  v.  Poole,  44 
Fed;  Rep.  586  (1890).  The  stockhold- 
er's statutory  liability  dates  from  and 
is  based  upon  the  original  debt  cre- 
ated by  the  corporation  and  not  from 
or  upon  the  judgment  against  the 
corporation.  Newberry  v.  Robinson, 
41  Fed.  Rep.  458  (1890).  An  action 
based  on  the  notes  is  not  on  the  debt 
for  which  the  notes  were  given.  Grif- 
fith V.  Green,  13  N.  Y.  Supp.  470  (1891). 
The  statute  of  limitations  under  the 
Ohio  law  begins  to  run  against  the 
stockholder's  liability  from  the  time 
when  the  corporation  makes  an  as- 
signment for  the  benefit  of  creditors, 
even  though  no  judgment  has  been 
obtained  by  the  creditor.  Barrick  v. 
Giflord,  47  Ohio  St.  180  (1890).  The 
statute  of  limitations  does  not  begin 
to  run  until  the  execution  is  returned 
unsatisfied  or  the  corporate  property 
is  put  in  process  of  application  to  the 
payment  of  the  corporate  debts,  as 
upon  dissolution,  or  bankruptcy,  or 
appointment  of  a  receiver,  or  assign- 
ment for  the  benefit  of  creditors. 
Bronson  v.  Schneider,  49  Ohio  St.  438 
(1893);  Younglove  v.  Lime  Co.,  49 
Ohio  St.  663  (1893),  the  latter  case 
holding  also  that  the  appointment  of 
a  receiver  for  the  purpose  of  carry- 
ing on  the  business  did  not  set  the 
statute  running.  The  statute  of  lim- 
itations begins  to  run  against  the 
statutory  liability  as  soon  as  the  cor- 
porate property  is  placed  in  the  hands 
of  an  assignee  in.  insolvency,  or  bank- 
ruptcy, or  of  a  receiver  to  wind  up  its 
affairs.  King  v.  Armstrong,  50  Ohio 
St.  322  (1893).  In  a  suit  by  one  cred- 
itor for  the  benefit  of  all,  other  cred- 
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It  is  a  general  rule  of  law  that  the  statute  of  limitations  ap- 
plicable to  any  ordinary  action  to  enforce  a  contract  is  the  one 
applicable  to  the  action  to  enforce  the  statutory  liability  of 
shareholders  in  incorporated  companies.^ 

Accordingly,  the  suit  must  usually  be  commenced  within  six 
years  after  the  cause  of  action  has  accrued.*    "Where  the  trans- 


sessment  on  stootholders.  A  statute 
of  limitations  running  from  tlie  time 
of  dissolution  of  the  company  is  not 
set  running  by  corporate  insolvency 
and  cessation  of  business.  Sleeper  v. 
Goodwin,  67  Wis.  577  (1887).  C/.§195, 
supra.  The  statute  of  limitations  be- 
gins to  run  only  from  the  time  when 
the  creditor's  right  to  sue  the  stock- 
holders begins.  McDonell  v.  Alar 
bama,  etc.  Ins.  Co.,  85  Ala.  401  (1888); 
Powell  V.  Oregonian  R'y,  38  Fed.  Eep. 
187  (1889).  The  statute  of  limitations 
runs  from  dissolution,  even  though 
judgment  against  the  corporation  is 
obtained  subsequently.  Cottrell  v. 
Manlove,  49  Pao.  Eep.  519  (Kan.,  1897). 
As  to  the  statute  of  Umitatioijis,  see 
also  28  Am.  L.  Peg.  518. 

1  Green  v.  Beckman,  59  CaL  545 
(1881) ;  Corning  v.  McCuUough,  1 N.  Y. 
47  (1847);  WUes  v.  Suydam,  64  N.  Y. 
173,  176  (1876);  Baker  v.  Atlas  Bank, 
50  Mass.  183  (1845);  Commonwealth 
V.  Cochituate  Bank,  85  Mass.  43  (1861) ; 
N.  Y.  Code  Civ.  Proc,  §  383.  The  ten- 
years  statute  of  limitations  applies  in 
Illinois  on  certificates  of  deposit  or 
bank  pass-books.  Palmer  v.  Woods, 
149  111.  146  (1894).  The  habiUty  of  an 
Illinois  stockholder  in  a  Kansas  cor- 
poration for  the  debts  of  the  corpora- 
tion begins  to  run  from  the  time  he 
became  a  stockholder  and  expires  in 
five  years.  Hutch  in  gs  V.  Lampson, 
83  Fed.  Eep.  960  (1897). 

-See  citations  in  the  preceding 
note;  also  PhiUips  v.  Therasson,  11 
Hun,  141  (1877),  holding  that  where 
by  statute  the  capital  must  be  paid 
in  within  two  years  upon  pain  of  dis- 
solution, and  imposes  liability  upon 
stockholders  for  the  debts  of  the  cor- 


poration until  the  capital  is  f  uUy  paid, 
the  statute  of  limitations  begins  to 
run  at  the  expiration  of  the  two 
years  allowed  for  paying  the  capital. 
Under  the  New  York  Manufacturing 
Act  relative  to  the  two-year  statute 
of  Umitations  to  a  stockholder's  statu- 
tory liability,  it  begins  to  run  upon 
the  dissolution  of  the  corporation. 
The  creditor  must  sue  within  tha,t 
time.  HoUingshead  v.  Woodward, 
107  N.  Y.  96  (1887);  King  v.  Duncan, 
38  Hun,  461.(1886),  holding  that  under 
that  statute  the  creditor  is  not  re- 
quired to  delay  his  suit  until  the  two 
years  has  expired;  Knox  v.  Baldwin, 
80  N.  Y.  610  (1880);  Hawkins  v.  Fur- 
nace Co.,  40  Ohio  St.  507  (1884).  In 
South  Carolina,  under  the  statute  of 
limitations  of  1713  in  that  state,  this 
action  must  be  begun  within  four 
years.  Carrol  u  Green,  93  U.  S.  509 
(1875);  Terry  v.  McLure,  103  U.  S. 
443  (1880).  And,  on  the  other  ex- 
treme, in  some  of  the  older  cases,  it 
is  held  that  an  obligation,  such  as 
this,  to  pay  money,  arising  under  a 
statute,  is  a  debt  by  Specialty,  and 
accordingly  that  it  is  barred  only  by 
a  lapse  of  twenty  years.  Bullard  i>. 
Bell,  1  Mason,  343, 389  (1817,  by  Judge 
Story);  S.  C,  4  Fed.  Cas.  635;  Thorn- 
ton V.  Lane,  11  Ga.  459  (1853);  Lane 
V.  Morris,  10  Ga.  163  (1851).  But  see 
this  view  condemned  in  Carrol  v. 
Green,  93  U.  S.  509,  515  (1875),  in  an 
opinion  by  Justice  Swaynej  constru- 
ing the  South  Carolina  statute  of 
1713.  Cf.  Green  v.  Beckman,  59  Cal. 
545  (1881),  constiToing  CaL  Code  Civ. 
Proc,  §  359;  Andrews  v.  Bacon,  38 
Fed.  Eep.  777  (1889).  Sometimes  there 
is  a  proiasion  that  the  action  must 
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f errer  is  liable  for  one  year  after  a  transfer,  this  liability  applies 
only  to  debts  created  before  the  transfer.  An  action  to  enforce 
a  liability  against  him  may  be  brought  within  six  years  after 
the  debt  against  the  corporation  matures.' 

If  a  statutory  liability  be  held  to  be  a  penalty,  then  of  course 
it  will  be  held  to  come  within  that  provision  of  the  statute  of 
limitations  which  provides  for  actions  to  enforce  penalties.^ 

The  statute  of  limitations  ceases  to  run  upon  the  filing  of  a 
.judgment  creditor's  action,  at  least  as  against  creditors  who 
afterwards  come  into  that  suit.^ 

In  general,  whatever  the  statute  be,  it  is  the  rule  that  a  lapse 
of  time  sufficient  to  constitute  a  bar  at  law  will  in  equity  be 
given  the  same  effect ;  in  other  words,  in  these  cases  there  is 


have  been  oommenoed  by  the  cred- 
itor against  the  corporation  within  a 
given  limited  time  after  the  maturity 
of  the  debt,  in  order  to  hold  the  share- 
owner  on  his  statutory  liability.  N.Y. 
Laws,  1848,  oh.  40,  §  24;  Shellmgton 
V.  H;owland,  53  N.  Y.  371  (1873);  Bir- 
mingham Nat.  Bank  v.  Mosser,  14 
Hun,  605  (1878);  Lindsley  v.  Simonds, 
S  Abb.  Pr.  (N.  S.)  69  (1866).  Cf.  State 
Sav.  Assoc.  V.  Kellogg,  53  Mo.  583 
(1873).  See  also  Freeland  v.  MoCul- 
lough,  1  Denio,  414,  423  (1845);  Mer- 
chants' Bank  v.  Bliss,  31  How.  Pr.  366 
(1861) ;  afe'd,  35  N.  T.  412  (1866) ;  Lewis 
V.  Eyder,  13  Abb.  Pr.  1  (1861);  Cuy- 
kendall  v.  Douglass,  19  Hun,  577 
(1880);  Moore  u  Boyd,  74  CaL  1^7 
(1887).  Frequently,  also,  there  is  a 
limitation  applicable  particularly  to 
transfers  of  stock.  Paine  v.  Stewart, 
33  Conn.  516  (1883).  In  this  case  a 
statute  of  Minnesota  imposing  lia- 
bility upon  stockholders  while  they 
were  such,  and  for  one  year  there- 
after, was  held,  in  an  action  in  Con- 
necticut, not  to  be  operative  against 
one  who  had  not  been  a  stockholder 
for  more  than  a  year  before  the  ac- 
tion was  brought.  In  New  York  this 
limitation  is  two  years.  See  Handy 
V.  Draper,  89  N.  Y.  334  (1883),  and  ch. 
XV,  infra.  See  Schiffer  v.  Trustees, 
87  Fed.  Eep.  166  (1898). 


1  Harper  v.  Carroll,  62  Minn.  153 
(1895). 

2  See  §  223,  supra.  An  action 
against  a  director  in  a  national  bank 
for  violating  the  national  bank  act  is 
in  tort,  being  an  action  on  the  case, 
and  the  state  statute  of  limitations 
apphes.  Cockrill  v.  Butler,  78  Fed. 
Eep.  679  (1897).  Where  the  directors 
default  for  two  successive  years  in 
filing  a  required  report,  a  liability 
therefor  on  a  claim  existing  before 
the  first  default  arises  the  first  year, 
and  the  statute  runs  against  it  from 
that  time.  Colorado,  etc.  Co.  v.  Len- 
hart,  6  Colo.  App.  511  (1895). 

3  Richmond  v.  Irons,  121  U.  S.  27 
(1887);  BrinckerhofC  v.  Bostwick,  99 
N.  Y.  185,  194  (1885);  Barriok  v.  Gif- 
f  ord,  47  O.  St.  180  (1890).  Even  though 
the  receiver  does  not  file  a  bill  to 
enforce  the  statutory  liability  until 
more  than  six  years  after  his  appoint- 
ment, yet  the  statute  of  limitations 
may  not  be  a  bar.  Andrews  v.  Bacon, 
38  Fed.  Rep.  777  (1889).  The  state 
statute  of  limitations  runs  against 
the  stockholder's  liability  in  a  na- 
tional bank  from  the  day  when  the 
assessment  levied  by  the  comptroller 
becomes  payable,  and  this  statute  is 
a  bar  both  in  law  and  in  equity. 
Thompson  v.  German  Ins.  Co.,  76  Fed. 
Rep.  893  (1896). 
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the  same  statute  of  limitations  both  at  law  and  in  equity.^  The 
legislature  cannot,  after  a  statutory  liability  has  been  incurred, 
extend  the  period  of  the  statute  of  limitations  applicable  to  it.^ 
Other  defenses. —  The  cause  of  action  against  a  stockholder, 
arising  from  his  statutory  liability,  is  not  defeated  by  his  death. 
The  action  may  proceed  against  bis  estate.'  The  liability  of 
solvent  stockholders  is  not  extended  beyond  the  limit  fixed  by 
statute,  even  though  other  stockholders  are  insolvent.*  A  peti- 
tion in  bankruptcy  by  a  stockholder  is  no  bar  to  the  enforce- 
ment of  his  liability,  unless  the  corporate  creditor  was  a  party 
to  the  bankruptcy  proceeding.^  The  admissions  of  one  stock- 
holder cannot  bind  another  stockholder  herein.*  Yarious  other 
defenses  are  considered  in  the  notes  below.' 


'  Bank  of  Poughkeepsie  v.  Ibbot- 
8on,  24  Wend.  473  (1840);  Carrol  v. 
Oreen,  92  U.  S.  509  (1875);  Baker  v. 
Atlas  Bank,  50  Mass.  182(1845);  Lind- 
say V.  Hyatt,  4  Edw.  Ch.  (N.  Y.)  97 
(1842);  Van  Hook  v.  Whitlock,  3 
Paige,  409  (1832);  Commonwealth  v. 
Coohituate  Bank,  85  Mass.  42  (1861); 
Terry  v.  MoLure,  103  U.  S.  443  (1880). 
When  the  statute  prescribes  the  lim- 
itation, there  is  of  course  no  contro- 
-versy.  Baker  v.  Backus,  32  HI.  79 
■(1863).  Laches  is  no  defense.  Sadler 
V.  Nicholson,  26  S.  E.  Eep.  893  (S.  C, 
1897). 

2  Close  V.  Potter,  49  N.  E.  Eep.  686 
•<N.  Y.,  1898). 

3  Richmond  v.  Irons,'  121  U.  S.  27 
(1887);  Chase  v.  Lord,  77  N.  Y.  1 
(1879).  But  see  Dane  v.  Dane  Mfg. 
Co.,  80  Mass.  488  (1860).  A  statutory 
liability  in  reference  to  illegal  divi- 
dends may  not  survive  the  death  of 
a  director  who  is  liable.  Boston,  etc. 
E.  E.  V.  Graves,  80  Fed.  Eep.  588  (1897). 

<  Crease  v.  Babcook,  51  Mass.  535 
(1846).  See  also,  under  the  National 
Bank  Act,  United  States  v.  Knox,  102 
U.  S.  422  (1880). 

5  Birmingham  Nat.  Bank  v.  Mosser, 
14  Hun.  605  (1878). 

6  Simmons  v.  Sisson,  36  N.  Y.  364 
<1863). 

'i  The  court  wiU  not  authorize  the 


receiver  of  a  national  bank  to  com- 
promise with  the  stockholders  on 
their  liability,  even  though  more  can 
be  realized  thereby,  the  stockholders 
having  fraudulently  conveyed  away 
their  property  in  order  to  avoid  lia- 
bility. Be  California  Nat.  Bank,  53 
Fed.  Eep.  38  (1892).  Stockholders  can- 
not set  up  that  their  corporation  was 
not  authorized  by  law.  McDonnell  v. 
Alabama,  etc.  Ins.  Co.,  85  Ala.  401 
(1888);  National  Com.  Bank  v.  Mc- 
Donnell, 92  Ala.  387  (1891).  The  de- 
fendant cannot  set  up  that  he  in- 
tended his  subscription  as  a  gift, 
where  he  received  and  retained  the 
certificate.  McDowaUu  Sheehan,  13 
N.  Y.  Supp.  386  (1891)  (reversed  on 
another  point,  139  N.  Y.  300).  It  is 
no  defense  that  the  corporation  had 
committed  an  ultra  vires  act  in  buy- 
ing out  another  corporation;  nor  that 
other  stockholders  had  not  paid  for 
their  stock  in  full,  such  unpaid  por- 
tion being  insufficient  to  pay  the 
debts;  nor  that  no  certificates  of 
stock  had  been  issued.  Mitchell  v. 
Beckman,  64  CaL  117  (1883).  A  cor- 
poration is  not  liable  on  a  contract 
of  its  promoters  to  pay  for  drawings, 
plans,  etc.  Hence,  although  by  stat- 
ute stockholders  are  personally  lia- 
ble on  corporate  contracts,  if  the 
corporation  conmaences  business  be- 
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§  226.  Priority  among  creditors. — "WTien  the  creditor  is  en- 
titled to  an  action  at  law  against  an  individual  shareholder  for 
an  enforcement  of  a  statutory  liability,  in  order  to  collect  a 
claim  against  the  corporation,  it  has  been  held  that  the  cred- 
itor first  suing  any  shareholder  is  entitled  to  priority  in  en- 
forcing his  claim  as  against  that  particular  shareholder.  The 
diligent  creditor  is  entitled  to  the  payment  of  his  claim,  al- 
though other  creditors  are  thereby  deprived  of  payment.^  The 
right  to  a  priority,  however,  in  these  cases,  is  in  general  one 
of  questionable  propriety,  and  the  courts  are  not  inclined  to 
favor  it.^    And  one  creditor  may,  at  the  instance  of  the  rest, 


fore  one-half  of  its  capital  is  sub- 
scribed and  twenty  per  cent  is  paid 
in,  they  are  not  liable  on  such  a  con- 
tract. Buffington  v.  Bardon,  80  "Wis. 
635  (1891).  Under  the  California  stat- 
ute it  seems  that  a  mere  subscriber 
for  stock  is  not  liable  where  he  did 
not  fulfill  the  subscription.  Bank  of 
Yolo  V.  Weaver,  31  Pac.  Eep.  160 
(Cal.,  1892).  A  holder  of  increased 
capital  stock  of  a  national  bank  can- 
not defeat  the  statutory  liability  on 
the  ground  that  the  increase  was  ir- 
regularly made  and  was  fraudulently 
made,  in  that  the  directors  Issued  it 
to  themselves  without  paying  there- 
for. Latimer  v.  Bard,  76  Fed.  Eep. 
536  (1896).  Increased  capital  stock 
is  legal,  although  it  was  issued  to  a 
person  who  was  treasurer  of  a  city 
and  paid  for  the  stock  out  of  the  city 
funds,  the  corporation  not  knowing 
thereof.  Olson  v.  State  Bank,  69  N. 
W.  Eep.  904  (Minn.,  1897).  It  is  no 
defense  that  the  stockholder  was 
fraudulently  induced  by  another 
party  to  purchase  his  stock  from 
that  party.  Olson  v.  State  Bank,  69 
N.  W.  Eep.  904  (Minn.,  1897).  Where 
the  judgment  against  stockholders 
on  their  statutory  liability  states  the 
amount  of  stock  held  by  each,  the  en- 
forcement of  such  judgment  cannot 
be  carried  out  so  as  to  impose  upon 
any  stockholder  more  than  on  tlie 
amount  of  stock  held  by  him  as  speci- 


fied in  such  judgment.  Baltimore^ 
etc.  E.  E.  V.  Smith,  44  N.  E.  Eep.  240 
(Ohio,  1896).  Fraud  in  the  purchase 
of  the  stock  is  no  defense.  See  §  261, 
infra.  A  de  facto  director  cannot 
defend  against  a  statutory  liability 
of  directors  on  the  ground  that  he 
did  not  hold  sufficient  stock  to  qual- 
ify himself  to  be  a  director.  Don- 
nelly V.  Pancoast,  15  N.  Y.  App.  Div. 
323  (1897).  In  assessing  stock  to  raise- 
a  fixed  amount  of  money,  no  assess- 
ment is  levied  upon  stock  held  by 
the  corporation  itself.  Western  Imp. 
Co.  V.  Des  Moines  Nat.  Bank,  72  N. 
W.  Eep.  C57  (Iowa,  1897). 

1  Cole  V.  Butler,  43  Me.  401  (1857), 
holding,  also,  that  the  rights  of  a 
creditor  who  moves  fixst  cannot  be 
affected  by  Ihe  fact  that  another 
creditor,  pursuing  a  shorter  remedy, 
obtains  judgment  before  liim;  In- 
gaUs  V.  Cole,  47  Me.  530,  541  (1860); 
Jones  V.  Wiltberger,  42  Ga.  575  (1871); 
Eobinson  v.  Bank  of  Darien,  18  Ga.  65, 
108  (1855);  Thebus  v.  Smiley,  110  HI. 
316  (1884).  Cf.  Weeks  v.  Love,  50 
N.  Y.  568  (1872);  Miers  v.  Zanesville, 
etc.  Turnp.  Co.,  13  Ohio,  197  (1844). 
See  also  §  225  (b),  supra. 

2  Wright  V.  McCormack,  17  Ohio 
St.  86  (1866),  holding  that,  if  part  of 
the  creditors  institute  an  action  to 
enforce  the  liability  of  all,  no  cred- 
itor call  acquire  priority  or  institute 
a  separate  suit  on  his  own  behalf; 
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be  restrained  from  the  prosecution  of  his  individual  suit  where 
it  is  in  prejudice  of  the  equal  rights  of  aU.  the  others.^ 

§§  227-229.  Contribution  among  sliareJiolders. —  Upon  gen- 
eral principles  of  equity,  where  a  shareholder  has-  been  held 
liable,  under  the  provisions  of  a  statute,  for  a  debt  of  the  cor- 
poration of  which  he  is  a  member,  he  may  maintain  an  action 
agaiast  his  co-shareholders  for  contribution.^  Where  the  stock- 


Snxith  V.  Huckabee,  53  Ala.  191  (1875) ; 
Chicago  V.  Hall,  103  IlL  343  (1883), 
holding  that  i£  a  suit  at  law  by  a 
creditor  against  a  stockholder  be  en- 
joined by  other  creditors  who  seek 
to  enforce  the  liability  for  the  ben- 
efit of  all  the  creditors,  and  the  stock- 
holders discharge  their  liability,  the 
creditor  so  enjoiaed  has  no  prior  Hen 
upon  the  fund. 

1  Eames  v.  Doris,  103  HL  350  (1883); 
Pfohl  V.  Simpson,  74  N.  Y.  137  (1878). 
Of.  Garrison  v.  Howe,  17  N.  Y.  458 
(1858). 

2  AspinwaU  v.  Sacchi,  57  N.  Y.  331 
(1874);  Stewart  v.  Lay,  45  Iowa,  604 
(1877);  Umsted  v.  Buskirk,  17  Ohio 
St.  113  (1866);  Matthews  v.  Albert,  34 
Md.  537  (1866);  Hadley  v.  EusseU,  40 
N.  H.  109,  113  (1860);  Erickson  v. 
Nesmith,  46  N.  H.  371  (1866);  Grayu 
Coffin,  63  Mass.  193  (1853);  Middle- 
towa  Bank  v.  MagiU,  5  Conn.  38,  61 
(1833);  Brinham  v.  Wellersburg  Coal 
Co.,  47  Pa.  St.  43  (1864);  Masters  v. 
Rossie  Lead  Min.  Co.,  3  Sandf.  Ch.  301 
(1845);  Farrow  v.  Bivings,  13  Eioh. 
Eq.  (S.  C.)  35  (1866);  Clark  v.  Myers, 
11  Hun,  608  (1877),  holding  that  the 
action  cannot  be  against  one  only; 
O'ReiUy  v.  Bard,  105  Pa.  St.  569  (1884), 
holding  that  a  stockholder  who  pays 
a  judgment  against  the  corporation 
is  confined  to  the  remedy  provided  in 
the  act,  and  in  this  case  could  not 
maintain  assumpsit  for  contribution 
against  other  stockholders  who  were 
not  parties  to  the  judgment.  As  to 
the  Pennsylvania  statutory  method 
of  obtaining  contribution,  see  also 
Brinham  v.  Wellersburg  Coal  Co.,  47 
Pa.  St.  43  (1864).    Stockholders  seek- 


ing to  enforce  contribution  from  co- 
stockholder  in  foreign  corporation 
must  show  that  he,  the  plaintiff,  is 
legally  liable.  Eastman  v.  Crosby,  90 
Mass.  306  (1864).  See  also  Ladd  v. 
Cartwright,  7  Greg.  339  (1879) ;  Patter- 
son V.  Lynde,  106  U.  S.  519  (1883).  A 
shareholder,  it  is  said,  being  also  a 
creditor  of  the  corporation,  may  make 
use  of  whatever  advantage  his  posi- 
tion as  shareholder  gives  him  to  se- 
cure the  payment  of  his  claim,  even 
to  the  exclusion  of  other  creditors 
who  are  not  shareholders.  Whitwell 
V.  Warner,  30  Vt.  435,  444  (1848); 
Reichwald  v.  Commercial  Hotel  Co., 
106  lU.  439  (1883),  holding  that  the 
securing  of  a  large  debt  to  a  stock- 
holder for  money  advanced,  by  means 
of  a  deed  of  real  property,  with  agree- 
ment that  it  should  be  considered 
security,  was  not  fraudulent.  See 
also  Bristol  MUliag,  etc.  Co.  v.  Pro- 
basco,  64  Ind.  406  (1878);  Terry  v. 
Bank  of  Cape  Fear,  30  Fed.  Eep.  777 
(1884).  See  also  §  336,  supra,  to  the 
effect  that  a  stockholder  sued  at  law 
may  enjoin  the  stut  and  bring  all  par- 
ties into  a  suit  in  equity.  Officer  pay- 
ing statutory  liability  may  have  con- 
tribution. Nickerson  v.  Wheeler,  118 
Mass.  395  (1875).  Of.  Ray  v.  Powers, 
134  Mass.  33  (1883) ;  Hartman  v.  VaUey 
Ins.  Co.,  33  Gratt.  (Va.)  343  (1879); 
Chandler  v.  Brown,  77  111.  333  (1875); 
Bronson  v.  Wilmington,  etc.  Ins.  Co., 
85  N.  C.  411  (1881);  Perry  v.  Turner, 
55  Mo.  418  (1874).  A  stockholder  and 
director  who  pays  his  liability  under 
the  California  statute  may  have  con- 
tribution from  other  stockholders. 
Redington  v.   Cornwell,   90  CaL   49 
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holders'  statutory  liability  is  enforced  by  a  suit  in  equity,  con- 
tribution is  of  course  enforced,  in  that  suit,  so  far  as  the  parties 
can  be  found  within  the  jurisdiction.^  Where  the  constitution 
of  an  unincorporated  association  limits  the  debts,  and  the  di- 
rectors incur  a  larger  amount  of  debts,  the  directors  cannot 
obtaiu  contribution  from  the  stockholders.^  In  assessiug  stock 
to  raise  a  fixed  amount  of  money,  no  assessment  is  levied  upon 
stock  held  by  the  corporation  itself.' 


(1891).  A  stockholder  who  has  been 
compelled  to  pay  a  statutory  liability 
may  have  contribution  from  other 
stockholders.  But  where  he  pays  be- 
fore the  creditor  obtained  judgment 
-against  the  company,  then,  in  order 
to  obtain  contribution,  he  must  show 
that  the  company  was  insolvent  and 
had  no  assets.  Ewing  v.  Stultz,  9 
Ind.  App.  1  (1894).  The  United  States 
statute  making  every  person  inter- 
ested in  a  stiE  of  liquors  liable  for 
the  tax  thereon  renders  the  stock- 
holders of  the  distiUiag  corporation 
liable,  and  one  who  pays  the  tax  may 
have  contribution  from  the  others. 
Kichter  v.  Henningsan,  110  CaL  530 
■(1895);  Wolters  v.  Henningsan,  114 
CaL  433  (1896).  Where  the  vendors 
of  stock  guarantee  that  the  stock 
shall  be  non-assessable  until  they 
have  advanced  |30,000,  a  stockholder 


who  is  held  liable  on  a  statutory  lia- 
bihty  may  hold  the  guarantors  liable 
if  they  have  not  paid  the  $80,000. 
Omo  V.  Bemart,  65  N.  "W.  Eep.  622 
(Mich,,  1895). 

iHarpold  v.  Stobart,  46  Ohio  St. 
897  (1889).  In  Guerney  v.  Moore,  131 
Mo.  650  (1895),  it  was  held  that  a 
stockholder  who  has  paid  more  than 
his  debt  need  not  file  a  bill  for  con- 
tribution, but  may  pursue  any  or  all 
of  the  remedies  that  are  open  to  the 
other  creditors.  Contribution  may 
be  enfoi'ced  ia  the  suit  in  equity  by 
which  the  liability  is  enforced.  Har- 
per V.  Carroll,  69  N.  W.  Eep.  610 
(Mmn.,  1896). 

^MoFadden  v.  Leeka,  48  Ohio  St. 
518  (1891). 

'Western  Imp.  Co.  v.  Des  Moines 
Nat.  Bank,  72  N.  W.  Eep.  657  (Iowa, 
1897). 
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CHAPTEK  XIII. 

LIABILITY  OF  STOCKHOLDERS  WHERE  THE  SUPPOSED  INCOR- 
PORATION DOES  NOT  PROTECT  THEM,  AND  FOR  ASSESS- 
MENTS BEYOND  THE  PAR  VALUE  01'  THE  STOCK. 


330.  Different  liabilities  of  a  stock- 
holder. 

231-334.  Liability  as  partners  by 
reason  of  deficient  incorpo- 
ration. 

335.  Extent  of  the  liability. 

336.  Liability  as  partners  by  reason 

of  unauthorized  incorpora- 
tion. 


§§  237-240.  Liability  as  partners  by 
reason  of  the  fact  that  the 
corporation  is  incorporated 
in  one  state  but  does  all  its 
business  in  another  state. 

241,  343.  Assessments  in  excess  of 
par  value  of  stock. 

243.  Miscellaneous  cases  of  liabil- 
ity. 


§  230.  Different  liabilities  of  a  stockholder  on  his  stock. —  A 
stockholder  may  be  said  to  be  liable  on  his  stock  in  three  dif- 
ferent ways.  First,  he  is  liable  to  the  corporation  and  corpo- 
rate creditors  until  the  full  par  value  of  his  stock  has  been 
paid.^  Second,  he  may  have  an  additional  liability  imposed 
upon  him  by  statute.^  Third,  it  may  happen  that  by  some  ac- 
cident, mistake,  or  neglect  the  supposed  corporation  was  never 
duly  incorporated,  or  for  some  other  reason  the  members  be- 
come liable  as  partners  in  a  copartnership;  or  it  maybe  within 
the  power  of  the  corporation  to  assess  the  stockholder  for  sums 
over  and  above  and  in  addition  to  the  par  value  of  the  stock. 
This  third  kind  of  liability  is  unusual  in  ~  its  character,  and  is 
the  subject  of  this  chapter. 

§  231.  Liability  as  partners  iy  reason  of  material  defects  in 
hecoming  incorporated. —  The  statutes  under  which  incorpora- 
tions are  generally  made  provide  that  a  corporation  may  be 
formed  by  taking  certain  steps,  usually  the  making  and  filing 
with  the  state,  and  also  with  the  local  authorities,  a  certificate 
signed  by  the  corporators,  and  containing  a  statement  of  the 
business,  of  the  capital  stock,  and  other  facts  material  to  the 
organization  of  the  corporation. 

Occasionally,  however,  it  happens  that  this  certificatejig  not 
fully  made  out,  as  required  by  the  statute,  or  is  not  filed,  or 


^  See  chs.  XI  and  III,  supra. 


2  See  ch.  XII,  supra. 
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some  other  step  prescribed  by  law  is  not  complied  with.  The 
corporation  is  then  not  duly  incorporated;  and  the  state,  by 
quo  wa/rranto,  may  oust  it  from  its  user  of  corporate  franchises. 
But  it  is  a  very  different  and  difficult  question  to  determine 
whether  a  private  individual  may  take  advantage  of  such  facts, 
and  claim  that  the  supposed  corporation  is  not  a  corporation, 
but  only  a  partnership. 

§  232.  Wlio  may  question  the  regularity  of  acts  in  becoming 
incorporated. — ^As  already  explained,^  a  subscriber  for  stock  in 
a  corporation  cannot,  when  sued  for  calls  on  his  stock,  set  up 
that  the  corporation  was  not  duly  incorporated.^  He  is  estopped 
from  so  doing.  Nor  can  a  stockholder,  who  has  funds  of  the 
corporation  in  his  hands,  defeat  an  action  by  the  corporation 
therefor  by  setting  up  that  the  corporation  was  not  duly  iacor- 
porated.'  And,  in  general,  a  party  contracting  to  pay  money 
to  a  corporation,  or  to  transfer  property  to  it  as  a  corporation, 
cannot  avoid  the  obligation  of  that  contract  by  alleging  the 
fact  that  the  corporation  was  not  duly  incorporated,  provided 
that  such  corporations  were  allowed  by  law.*  The  corporation 
itself  cannot  set  up  the  defense  that  it  was  irregularly  incorpo- 
rated,* nor  can  a  foreign  corporation.*  A  corporation  is  not 
allowed  to  avoid  its  contracts  on  such  grounds.'  The  question 
of  who  may  attack  the  legality  of  the  organization  of  a  corpo- 
ration arises  often  where  a  corporation  sues  upon  a  note  or 
other  obligation,  or  brings  suit  to  foreclose  a  mortgage  or  has 
suit  brought  against  it  on  its  notes,  or  for  a  foreclosure.  In 
such  cases  the  established  rule  is  that  the  legality  of  the  cor- 
poration cannot  be  called  in  question.* 

§  233.  Corporate  creditors  cannot  hold  stoclcholders  liable  as 
partners  ly  reason  of  irregularities,  mistakes,  or  omissions  in 
the  incorporation  of  a  de  facto  corporation. —  There  are  many 
cases  to  the  effect  that  a  corporate  creditor  seeking  to  enforce 
the  payment  of  his  debt  may  ignore  the  existence  of  the  corpo- 
ration, and  may  proceed  against  the  supposed  stockholders  as 
partners,  by  proving  that  the  prescribed  method  of  becoming 

1  See  §§  183-186,  supra.  s  gee  §  637,  infra. 

2  Buffalo,  etc.  E.  R.  v.  Carey,  26  " Liters  Ozokerite  Min.  Co.,  7  Utah, 
N.  Y.  75  (1863).  487  (1891). 

3  See  Krutz  v.  Paola  Town  Co.,  20        'See  §  637,  infra. 

Kan.  397  (1878).   See  also  §  637,  infra.        8  gee  §  637,  infra. 

4See§637,  in/m. 
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incorporated  was  not  complied  with  by  the  company  in  ques- 
tion. For  instance,  it  has  been  held  that  where  the  articles  of 
association  were  signed,  but  not  filed  untO.  some  time  subse- 
quently, debts  contracted  in  the  interim  might  be  collected  from 
the  stockholders  as  partners.^  So,  also,  a  total  failure  to  file  or 
record  the  certificate  or  articles  of  incorporation  has  been  held 
to  render  the  members  liable  as  partners;'^  as  also  an  omission 

held  itself  out  as  a  partnership.  Re 
Gibb's  Estate,  157  Pa.  St.  59  (1893). 
Failure  in  the  articles  to  state  the 
number  of  shares  taken,  and  failure 
to  publish  as  required  by  statute,  ren- 
derthe  stockholders  liable  as  partners. 
Williams  v.  Hewitt,  47  La.  Ann.  1076 
(1895).  In  Hurt  v.  Salisbury.  55  Mo.  310 
(1874),  corporate  officers  were  held 
personally  liable  on  a  promissory  note 
signed  by  them  as  officers,  where  the 
certificate  was  not  filed  as  required. 
In  Eichardson  v.  Pitts,  71  Mo.  138 
(1879),  the  same  officers  were  held 
to  be  entitled  to  contribution  froni 
other  members  of  the  supposed  cor- 
poration. Cf.  Blanchard  v.  Kaull,  44 
Cal.  440  (1873);  "Western  Union  TeL 
Co.  V.  Union  Pacific  R'y>  3  Fed.  Eep. 
731,  729  (1880).  In  Garnett  v.  Rich- 
ardson, 35  Ark.  144  (1879),  the  court 
held  stockholders  liable  as  partners 
until  the  certificate  was  filed  with 
the  secretary  of  state.  Cf.  Harrod 
u  Hamer,  83  Wis.  163  (1873),  where 
the  statute  effected  an  incorporation 
without  filing,  but  prohibited  organi- 
zation until  after  the  articles  were 
filed.  The  filing  of  the  certificate  in 
the  county  clerk's  office,  as  i-equired 
by  statute,  is  essential  to  incorpora- 
tion. Ghilds  V.  Hurd,  33  W.  Va.  66 
(1889).  In  Bigelow  v.  Gregory,  73  111. 
197  (1874),  the  court  held  that  there 
was-no  corporation  until  the  certifi- 
cate was  filed,  and  that  a  creditor 
might  recover  from  a  stockholder  as 
a  partner.  In  Indianapolis  Furnace, 
etc.  Co.  V.  Herkimer,  46  Ind.  143  (1874), 
the  court  held  that  there  was  no 
corporation  until  the  certificate  was 
filed,  and  that  a  subscriber  to  the 


1  Bigelow  V.  Gregory,  73  111.  197 
(1874);  McVicker  v.  Cone,  31  Greg. 
■353  (1891).  See  dlso  Bergen  v.  Por- 
poise Fishing  Co.,  41  N.  J.  Eq.  338 
(1886).  Contra,  Whitney  v.  Wyman, 
101  U.  S.  393  (1879);  Corey  v.  MorriU, 
61  Vt.  598  (1889). 

2  Field  V.  Cooks,  16  La.  Ann.  153 
(1861);  Abbott  v.  Omaha  Snielting 
Co.,  4  Neb.  416  (1876);  Garnett  v. 
Kichardspn,  35  Ark.  144  (1879);  Fer- 
ris V.  Thaw,  73  Mo.  446  (1880);  Cole- 
man V.  Coleman,  78  Ind.  344(1881); 
Martin  v.  FeweU,  79  Mo.  401,  410 
(1883).  Failure  to  record  the  certifi- 
cate in  the  county  recorder's  office 
as  required  by  statute  renders  the 
stockholders  liable  as  partners,  even 
to  persons  who  did  not  know  of  the 
incorporation.  Such  persons  are  not 
given,  notice  by  the  fact  that  their 
note  was  signed  by  the  company  by 
a  certain  person  as  treasurer.  New 
York,  etc.  Bank  v.  CroweU,  177  Pa. 
St.  313  (1896).  Failure  to  file  the 
certificate  of  organization  with  the 
county  recorder,  as  required  by  stat- 
ute, is  fatal,  even  though  the  charter 
has  been  issued  by  the  state.  The 
stockholders  are  liable  as  partners  to 
one  who  did  work,  even  though  after 
the  work  was  finished  he  took  a 
corporate  note  therefor.  Guckert  v. 
Haoke,  159  Pa.  St.  803  (1893).  A  cred- 
itor wllo  seeks  to  hold  stockholders 
liable  as  partners  on  the  ground  that 
no  corporation  exists  must  prove  that 
the  apparent  corporation  is  not  a  cor- 
poration. He  must  prove  the  man- 
ner of  organization  by  means  of  the 
partnership  agreement,  Or  whatever 
agreement  exists,  or  that  the  concern 
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of  the  members  to  sign  and  publish  the  articles  of  association;*^ 
or  an  indefinite  statement  of  where  the  principal  place  of  busi- 
ness of  the  corporation  is  to  be.^  In  Iowa  and  Nebraska  the 
statutory  law  makes  the  stockholders  liable  if  the  incorpora- 
tion was  irregular,'  while  in  Illinois  the  directors  are  made  Ha- 

Ludeling,  27  La.  Ann.  607  (1875),  says: 
"  Obligors  are  bound,  not  by  the  style 
wiuoh  they  give  to  themselves,  but 
by  the  consequences  which  they  incur 
by  reason  of  their  acts.  It  matters 
not  what  they  chose  to  call  them- 
selves." See  also  National  Union 
Bank  v.  Landon,  45  N.  Y.  410,  414 
(1871);  Eidenour  v.  Mayo,  40  Ohio  St. 
9  (1883).  Of.  Wentz  v.  Lowe,  3  AtL 
Eep.  878  (Pa.,  1886).  An  individual 
may  enforce  a  contract  which  he 
makes  for  himself  but  in  the  name 
"The  National  Associated  Press, 
James  H.  Goodsell,  President." 
Goodsell  V.  Western  Union  TeL  Co., 
130  N.  Y.  430  (1892).  Corporate  cred- 
itors may  attack  the  validity  of  the 
corporate  organization.  Empire  Mills 
V.  Alston  Grocery  Co.,  15  S.  W.  Eep- 
505  (Tex.,  1891).  An  insufficient  state- 
ment in  the  papers  to  be  filed  as  to 
the  property  which  is  turned  in  for 
stock  renders  the  stockholders  liable 
as  partners.  Vanhorn  v.  Corcoran, 
127  Pa.  St.  255  (1889). 

'  In  Clegg  V.  Hamilton,  etc.  Co.,  61 
Iowa,  121  (1883),  the  court  held  that 
publishing  the  articles,  which  did 
not  contain  all  the  requirements  of 
the  statutory  notice,  was  insufficient, 
and  stockholders  were  liable  as  part- 
ners. In  Iowa,  stockholders  are  lia- 
ble as  partners,  by  statute,  if  the 
incorporation  is  not  regular.  Eisf  eld 
V.  Kenworth,  50  Iowa,  389  (1879).  In 
First  Nat.  Bank  v.  Davies,  43  Iowa, 
424  (1876),  the  court  held  that,  where 
the  state  waived  notice  by  permit- 
ting the  filing  to  be  made  with  its 
secretary  within  ninety  days,  vested 
rights  accrued  which  would  not  be 
affected  by  failure  to  file  within  that 
time.    See  also  Jessup  v.  Carnegie,  80' 


articles  who  had  agreed  to  pay  the 
corporation  his  dues  when  it  was  or- 
ganized could  successfully  resist  its 
suit  until  the  certificate  was  filed. 
In  State  v.  Central,  etc.  Assoc,  29 
Ohio  St.  399  (1876),  the  court  ousted 
an  association  whose  notice  of  ac- 
ceptance to  the  state  was  indefltnite 
and  ambiguous.  Where  the  articles 
must  be  filed  with  the  secretary  of 
state  and  a  fee  paid  in  order  to  form 
a  corporation,  a  transfer  of  property 
before  this  is  done  does  not  convey 
title  to  the  corporation.  The  trans- 
ferrer's creditors  may  attach  the 
property.  Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263  (1895).  Failure  to 
file  a  copy  of  the  constitution  of  a 
society  as  required  by  statute  renders 
the  members  liable  personally,  even 
though  the  articles  of  incorporation 
were  filed.  Bergeron  v.  Hobbs,  71 
N.  W.  Eep.  1056  (Wis.,  1897). 

1  Unity  Ins.  Co.  v.  Cram,  48  N.  H. 
636  (1862);  Kaiser  v.  Lawrence  Sav. 
Bank,  56  Iowa,  104  (1881),  where  the 
articles  were  not  properly  signed  and 
acknowledged.  This  case  also  dis- 
approves the  decision  in  Humphreys 
V.  Mooney,  5  Colo.  282  (1880).  In  en- 
forcing this  partnership  liability,  the 
assumed  corporation  is  not  to  be 
made  a  party  defendant  vsdth  the 
members  thereof.  Smith  u  Colorado 
F.  Ins.  Co.,  14  Fed.  Eep.  399  (1882). 

2  Harris  v.  McGregor,  39  CaL  124 
(1865).  The  fact  that  the  party  con- 
tracted with  them  under  a  corporate 
name  is  immaterial,  since,  at  com- 
mon law,  parties  may  carry  on  busi- 
ness under  any  name  they  may 
choose.  Lauferty  v.  Wheeler,  11 
Abb.  N.  Cas.  223  (1882);  Lindley, 
Partn.,  *182.    The  case  of  Chaffe  v. 
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ble.^    The  mere  assumption  of  corporate  powers,  without  any 
attempt  at  incorporation,  cannot,  of  course,  exempt  the  mem- 

N.  Y.  441  (1880).    Under  the  Iowa    a  de  facto  corporation,  incurs  debts, 


statutes  the  stockholders  are  liable 
as  partners  where  the  certificate  of 
incorporation  failed  to  state  the  high- 
est amount  of  indebtedness  which 
the  company  might  incur.  Heuer  v. 
Carmichael,  82  Iowa,  288  (1891).  Al- 
though the  articles  are  not  recorded 
as  required  by  statute,  yet  as  between 
themselves  the  parties  are  stockhold- 
ers and  not  partners.  Heald  v.  Owen, 
79  Iowa,  23  (1890).  Under  the  Iowa 
statutes  an  insufificient  incorporation 
of  the  plaintiff  foreign  corporation  is 
not  put  in  issue  by  a  denial  of  incor- 
poration. The  deficiency  must  be 
specifically  alleged.  Wardner,  etc. 
Co.  V.  Jack,  82  Iowa,  435  (1891).  In 
an  action  against  individual  stock- 
holders to  charge  their  property  with 
a  judgment  rendered  against  the  cor- 
poration, the  plaintiff  is  not  estopped 
to  allege  defects  in  its  organization 
by  reason  of  having  recognized  the 
corporation  in  dealing  with  it  and 
in  bringing  suit  against  it  as  such. 
Heuer  v.  Carmichael,  82  Iowa,  288 
(1891).  Failure  to  complete  the  pub- 
lication as  required  by  statute  does 
not  render  the  stockholders  liable 
rmder  the  Iowa  statute  to  a  creditor 
who  entered  iato  his  contract  before 
the  time  allowed  for  publication  had 
expired.  Thornton  v.  Balcom,  85 
Iowa,  198  (1892).  Although  the  stat- 
ute requires  the  articles  to  state  the 
amount  of  indebtedness  which  may 
be  incurred,  the  articles  may  fix  the 
amount,  with  the  right  to  the  stock- 
holders to  iacrease  it  up  to  the  stat- 
utory limit.  Thornton  v.  Balcom,  85 
Iowa,  198  (1892).  The  fact  that  the 
whole  capital  stock  is  not  subscribed 
is  not  a  failure  to  comply  with  the 
law  relative  to  organizations  so  as  to 
render  the  stockholders  liable  as  part- 
ners under  the  Iowa  statute.  Sweney 
V.  Talcott,  85  Iowa,  103  (1892).    Where 


and  subsequently  a  new  corporation, 
legally  organized,  takes  over  the  busi- 
ness and  assumes  the  debts,  the  cred- 
itors of  the  de  facto  corporation  may 
hold  the  latter  corporation  liable. 
Calumet  Paper  Co.  v.  Stotts  Inv.  Co., 
96  Iowa,  147  (1895).  Although  the 
statute  renders  stockholders  liable 
as  pai-tners  unless  there  has  been  a 
substantial  compliance  with  the  stat- 
ute relative  to  organization,  yet  the 
courts  are  not  inclined  to  enforce 
such  liability.  Porter  v.  Sherman, 
etc.  Co.,  86  Neb.  271  (1893).  Failure 
to  publish  the  charter  as  required  by 
statute  does  not  render  the  stock- 
holders individually  liable.  Kleck- 
ner  v.  Turk,  45  Neb.  176  (1895).  Fail- 
ure to  file  the  articles  of  incorpora- 
tion with  the  secretary  of  state,  and 
the  fact  that  the  debts  exceed  the 
amount  specified  in  the  charter,  and 
failure  to  publish  notice  of  the  debts 
of  the  corporation  as  required  by  law, 
do  not  render  the  stockholders  person- 
ally liable  on  notes  which  were  given 
by  the  corporation  in  the  corporate- 
name,  especially  where  judgment 
was  first  obtained  against  tlie  corpo- 
ration on  the  notes.  Nebraska  Nat. 
Bank  v.  Ferguson,  49  Neb.  109  (1896). 
A  person  contracting  with  a  corpo- 
ration as  such  cannot  hold  the  stock- 
holders personally  liable  on  the 
ground  that  the  company  did  not 
pubhsh  notice  of  its  incorporation  as 
required  by  statute,  nor  have  its  cap- 
ital stock  subscribed  at  a  certain 
time  nor  paid  for,  and  on  the  ground 
that  it  failed  to  post  a  copy  of  its 
by-laws  and  to  make  statements  as 
required  by  statute,  and  to  keep  a 
record  book  or  stock  book.  Hogue 
V.  Capital  Nat.  Bank,  47  Neb.  929 
(1896). 

1  Under  the  Illinois  statute  making 
directors  liable  for  debts  before  the- 
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bers  from  full  liability  as  partners.'  "  And  a  mere  feigned  com- 
pliance with  the  laws  of  the  state  of  which  it  is  claimed  a 
corporation  is  a  citizen  "  is  not  sufficient ;  nor  is  the  mere  adop- 
tion of  the  corporate  name  suificient.^  Even  though  the  stock- 
holders are  liable  as  partners  because  the  articles  were  not 
properly  acknowledged,  the  legislature  may  cure  the  defect 
and  thus  destroy  any  cause  of  action  then  existing.' 

§  234.  During  the  past  few  years,  however,  the  great  weight 
of  authority  has  clearly  established  the  rule  that,  where  a  sup- 
posed corporation  is  doing  business  as  a  <^  facto  corporation, 
the  stockholders  cannot  be  held  liable  as  partners,  although 
there  have  been  irregularities,  omissions,  or  mistakes  in  incor- 
porating or  organizing  the  company.  The  corporation  is  a  de 
facto  corporation  where  there  is  a  law  authorizing  such  a  cor- 
poration and  where  the  company  has  made  an  effort  to  organize 
under  that  law  and  is  transacting  business  in  a  corporate  name.* 
This  rule  applies  to  claims  based  on  tort  the  same  as  to  those 
based  on  contract.* 

It  must  be  admitted  that  this  conclusion  of  the  law  is  reason- 
able and  just.    There  is  no  reason  why  parties  who  have  dealt 

statute  is  complied  with,  as  to  iaoor-  charter  itself  is  the  best  evidence, 
poration,  and  the  issue,  by  the  secre-  Persons  transacting  business  without 
tary  of  state,  of  a  certificate  of  com-  incorporation  are  liable  as  partners 
pleted  organization  and  recording  of  even  though  they  do  so  in  the  name 
the  same  in  the  county  where  the  of  a  corporation  which  has  assigned 
principal  office  is,  the  directors  are  aU  its  property  to  them.  Forbes  v. 
liable  if  such  certificate  is  not  so  re-  "WMttemore,  63  Ark.  339  (1896). 
corded.  Liability  may  be  enforced  Where  no  effort  has  been  made  to 
even  by  a  corporate  creditor  who  has  incorporate,  all  are  liable  as  partners, 
filed  his  claim  with  an  assignee  of  McLennan  v.  HopMns,  3  Kan.  App. 
the  corporation  for  the  benefit  of  its  360  (1895),  a  case  where  it  was  sup- 
creditors.  Loverin  v.  McLaughlin,  posed  by  aU  that  a  corporation  ex- 
161  III  417  (1896).  isted.    Where  no  certificate  is  filed 

1  Pettis  V.  Atkins,  60  IlL  454  (1871) ;  with  the  secretary  of  state,  no  stock 

Fuller  V.  Eowe,  57  N.  Y.  23  (1874).  issued,  no  record  book,  and  no  real 

8  Owen  V.  Shepard,  59  Fed.  Rep.  746  effort  to  perfect  a  corporation,  the 

<1894),  holding  that,  where  the  stock-  members    are    liable    individually, 

holders  are  sued  as  individuals  for  Queen,  etc.  Co.  v.  Crawford,  127  Mo. 

the  debts  of  the  company,  it  is  for  356  (1895). 

them  to  prove  that  the  corporation  s  Shields  u  Clifton  Hfil  Land  Co., 

existed.    The  testimony  of  two  per-  94  Tenn.  133  (1894). 

sons  that  they  complied  with  the  <See  cases   in  notes  below;    also 

laws  and  got  a  charter  is  insufficient,  §  185,  siipra,  note, 

it  appearing  that  the  law  required  ^  Demarest  v.  Flack,  33  N.  Y.  St.  Rep. 

at   least   three   incorporators.    The  675;  affirmed,  138  N.  Y.  205  (1891). 

443 


CH.  XIII.]       PAETNEESHIP   LIABILITY    OF    STOOKHOLDEES.  [§  234. 

with  a  corporation  as  a  corporation  should  afterwards  be  allowed 
to  claim  more  than  they  originally  bargained  for,  and  to  hold 
the  stockholders  personally  liable.  Such  a  rule  would  be  dis- 
astrous in  the  extreme.  Under  the  rule  subjecting  stockholders 
to  this  unknown  peril,  the  dangers  to  business  were  so  great, 
the  hardship  to  innocent  parties  so  intolerable,  and  the  risk  of 
investing  in  corporate  enterprises  so  increased,  the  courts  grad- 
ually departed  from  the  old  decisions  on  this  subject  and  wisely 
refused  to  hold  the  stockholders  liable.  The  equities  are  against 
such  liability,  and  recent  cases  have  so  settled  the  law  beyond 
reasonable  doubt.^ 


1  Whitney  v.  Wyman,  101  U.  S.  393 
<1879).  The  members  of  a  supposed 
corporation  are  not  liable  individu- 
ally on  a  loan  of  money  made  to  it, 
even  though  it  was  irregularly  incor- 
porated. Lamed  v.  Beal,  65  N.  H.  184 
<1889).  ""Where  there  is  a  statute  au- 
thorizing the  creation  of  a  corpora- 
tion, an  attempt  to  comply  with  the 
statute,  and  an  actual  exercise  of  cor- 
porate functions,  the  existence  of  the 
corporation  can  only  be  destroyed  by 
a  direct  proceeding."  Crowder  v.  Sul- 
livan, 138  Ind.  486  (1891).  After  a 
party  has  recovered  judgment  against 
a  corporation,  as  such,  and  obtaiaed 
the  appointment  of  a  receiver  there- 
for, he  cannot  in  the  same  suit  deny 
its  corporate  entity,  and  seek  to  hold 
the  stockholders  thereof  liable  as  part- 
ners. First  Nat.  Bank  v.  Do  vetail,  etc. 
Co.,  143  Ind.  534  (1896).  Where  a  man 
has  acted  as  director  of  a  company 
he  cannot  afterwards  sue  the  stock- 
holders to  hold  them  liable  as  part- 
ners on  the  ground  that  the  certifi- 
cate of  organization  was  not  filed  for 
record  as  required  by  statute,  and  he 
cannot  hold  them  liable,  although  the 
statute  renders  them  liable  where  the 
provisions  of  the  statute  are  not  com- 
plied with.  Curtis  v.  Meeker,  48  N.  E. 
Eep.  399  (El.,  1897).  In  the  case  of 
Johnson  v.  Sohulin,  73  N.  W.  Eep.  147 
(Minn.,  1897),  the  court  held  that  the 
individual  defendants  were  not  liable 


29 


as  partners,  although  they  were  doing 
business  under  the  name  of  "  Schulin, 
Linden,  Lindberg,  &  Co.,"  and  al- 
though the  articles  of  incorporation 
were  signed  by  only  five  members, 
whereas  the  statute  required  seven, 
and  although  the  certificate  of  in- 
corporation was  not  recorded,  al- 
though it  was  filed.  It  seems,  how- 
ever, that  the  plaintiffs  knew  that 
the  defendants  were  acting  as  a  cor- 
poration. Where  the  articles  were 
filed  with  the  county  clerk  on  No- 
vember 9,  1886,  and  goods  were  pur- 
chased of  plaintiff  soon  after,  and  the 
articles  were  not  filed  with  the  secre- 
tary of  state  until  August  17,  1887, 
the  plaintiff  cannot  ignore  the  corpo- 
ration and  hold  the  parties  liable  as 
partners.  The  plaintiff  made  the  con- 
tract supposing  he  was  deaUng  with 
a  corporation.  Vanneman  v.  Young, 
53  N.  J.  L.  403  (1890).  Where  the 
statute  authorizes  seven  or  more 
"persons "to  incorporate  a  railroad 
company,  the  word  "  persons  "  does 
not  require  the  incorporators  to  be 
residents.  The  incorporation  is  legal 
although  three  of  the  seven  incor- 
porators are  non-residents.  Central 
R  R.  V.  Pennsylvania  R.  R.,  31  N.  J. 
Eq.  475  (1879).  Under  the  Colorado 
statute  requiring  the  certificate  to 
set  forth  by  whom  the  corporate 
affairs  shall  be  conducted,  a  provision 
that  they  shall  be  conducted  by  the 
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In  England  the  remarkable  conclusion  -(vas  reached  in  the 
lower  courts  that  where  the  owner  of  a  business  incorporates 
a  company  for  the  purpose  of  carrying  on  the  business,  the  in- 

president,  Tice-president,  and  attor- 
ney, instead  of  providing  for  direct- 
ors, is  insufficient.  The  coiporation 
is  only  de  facto,  but  an  incorporator 
and  a  vendor  of  property  to  it  cannot 
question  the  incorporation.  Bates  v. 
Wilson,  14  Colo.  140  (1890).  Though 
the  provision  in  the  Kentucky  stat- 
utes requiring  publication  of  the 
charter  is  not  complied  with,  yet  the 
corporation  is  valid  and  complete, 
except  that  the  state  may  proceed  to 
annul  the  charter.  No  other  party 
can  raise  the  objection.  Stutz  v. 
Handley,  41  Fed.  Rep.  531  (1890)  (re- 
versed on  other  grounds,  139  U.  S. 
417);  Walton  i).  Eiley,  85  Ky.  413,  431 
(1887),  overruling  Heinig  v.  Adams, 
etc.  Mfg.  Co.,  81  Ky.  300  (1883).  Fail- 
ure to  file  the  articles  with  the  secre- 
tary of  state  is  not  fatal.  Portland, 
etc.  Turnp.  Co.  v.  Bobh,  88  Ky.  226 
(1889).  Incorporators  are  not  person- 
ally liable,  even  though  they  do  not 
publish  the  articles  as  required  by 
statute.  Clark  v.  Richardson,  31  S. 
W.  Rep.  878  (Ky.,  1895).  In  proving 
incorporation  it  is  not  necessary  to 
prove  publication  as  required  by  stat- 
ute. Brown  v.  Corbin,  40  Minn.  508 
(1889).  Although  there  are  less  stock- 
holders and  less  directors  than  the 
statute  or  charter  require,  yet  the 
acts  of  these  are  sufficient  to  sustain 
obligations  incurred  by  the  corpora- 
tion with  third  persons.  Welch  v. 
Importers',  etc.  Bank,  122  N.  Y.  177 
(1890).  The  grantor  of  land  cannot 
claim  that  the  grantee  was  unincor- 
porated and  not  qualified  to  hold  land, 
the  incorporation  being  only  partially 
completed.  Reinhard  v.  Virginia,  etc. 
Co.,  107  Mo.  616  (1891).  The  failure 
to  specify  the  term  of  existence  is 
not  fatal  where  the  general  act  lim- 
its the  time.  Albright  v.  Lafayette, 
etc.  Assoc,  103  Pa.  St.  411,  433  (1883); 


Becket  v.  Uniontown,  etc.  Assoc,  88 
Pa.  St.  311  (1878). 

In  Seacord  v.  Pendleton,  55  Hun, 
579  (1890),  there  was  no  pretense  of 
any  attempt  to  incorporate  the  bank 
and  yet  the  stockholders  were  held 
not  liable.  See  S.  C.  sub  nom.  Mer- 
chants' Nat.  Bank  v.  Pendleton,  9 
N.  Y.  Supp.  46  (1890).  In  Christian  v. 
Bowman,  49  Minn.  99  (1893),  where 
there  was  a  failure  to  file  the  proper 
affidavit  of  publication,  the  directors 
were  held  personally  liable  for  debts, 
but  the  court  stated  that  if  the  case 
had  been  properly  tried  a  different 
conclusion  might  have  been  reached. 
One  who  takes  part  in  organizing  the 
company  cannot  hold  its  members 
liable  as  partners  on  the  ground  that 
it  was  irregularly  organized.  Alle- 
gheny Nat.  Bank  v.  Bailey,  147  Pa. 
St.  Ill  (1893).  Nor  can  one  to  whom 
he  assigns  a  leasehold.  Egbert  v. 
Kimberly,  146  Pa.  St.  96  (1893).  Where 
a  creditor  of  a  bank  sues  the  stock- 
holders as  partners,  the  burden  of 
proof  is  on  him  to  prove  that  no  cor- 
poration existed,  it  being  shown  that 
the  bank  always  acted  as  a  corpora- 
tion and  held  itself  out  as  such  and 
was  supposed  so  to  be  by  the  stock- 
holders. Hallstead  v.  Coleman,  143 
Pa.  St.  353  (1891).  A  failm-e  to  record 
the  articles  with  the  local  register's 
office,  as  required  by  statute,  does 
not  render  the  stockholders  person- 
ally liable.  Pierce  v.  Hacke,  1  Pa. 
Dist.  Rep.  517  (1893).  Although  a 
majority  of  the  incorporators  assiune 
to  be  residents,  but  are  not,  and  the 
charter  is  forfeited,  yet  stockliolders 
who  become  such  after  incorporation 
and  without  knowledge  of  the  fraud 
cannot  be  held  liable  as  partners.- 
American  Salt  Co.  v.  Heidenheimer, 
80  Tex.  344  (1891).  A  stockliolder 
cannot  sustain  a  bill  in  equity  to 
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corporators  being  merely  the  nominees  of  the  owner  of  the 
business  which  is  to  be  sold  to  the  corporation,  and  the  busi- 
ness being  transferred  to  the  corporation  in  payment  for  its 


have  the  de  facto  going  corporation 
wound  up  as  a  partnership  by  prov- 
ing that  the  articles  were  not  filed,  in 
the  office  of  the  recorder  of  deeds  for 
the  county,  nor  by  proof  that  his  sub- 
scription was  not  in  good  faith.  "  The 
general  rule  is  that  one  who  deals 
with  a  corporation  as  existing  de 
facto  is  estopped  to  deny  that,  as 
against  it,  it  has  been  legally  organ- 
ized." Biishmell  v.  Consolidated,  etc. 
Co.,  138  111.  67  (1891).  A  failure  to 
organize  does  not  render  tlie  stock- 
holders liable  as  partners,  business 
having  been  carried  on  without  or- 
ganization after  the  filuig  of  the 
papers.  Cory  v.  Lee,  93  Ala.  468  (1891). 
The  failure  to  insert  in  the  certifi- 
cate a  provision  as  to  the  residences 
of  the  persons  does  not  render  the 
stockholders  liable  as  partners.  The 
defendant  in  this  case  alleged  that  it 
was  a  corporation  de  facto,  and  that 
plaintiff  sold  goods  to  and  contracted 
with  defendant  as  a  corporation, 
knowing  that  it  was  doing  business 
as  such.  The  contract  was  made  with 
it  in  its  corporate  name  and  capac- 
ity. Snider's  Sons  Co.  v.  Troy,  91  Ala. 
234  (1890). 

In  Alabama  the  stockholders  are 
not  liable  for  the  debts,  merely  be- 
cause the  articles  of  incorporation 
do  not  specify  the  instalments  by 
which  the  unpaid  capital  stock  shall 
be  paid  in,  BoUing  v.  Le  Grand,  87 
'Ala.  483  (1889).  Where  a  corporation 
has  been  authorized  by  a  judge  as 
provided  by  statute,  but  no  certifi- 
cate has  been  issued,  the  corporation 
is  sufficiently  formed  to  defeat  the 
plea  of  mil  tiel  corporation.  Sparks 
V.  Woodstock,  etc.  Co.,  87  Ala.  394 
(1889).  If  proof  is  given  by  plaintiff 
that  a  copartnership  existed  and  the 
defense  is  that  it  was  a  corporation, 
the  defendant  must  prove  that  fact. 


Although  the  company  had  a  presi- 
dent and  secretary,  this  in  itself  does 
not  I'aise  a  presumption  of  a  corpo- 
ration. Clark  V.  Jones,  87  Ala.  474 
(1889).  A  failure  to  organize  does 
not  render  the  stockholders  liable  as 
partners,  although  business  has  been 
carried  on  without  organization  after 
the  filing  of  the  papers.  Cory  u  Lee, 
93  Ala.  468  (1891).  Failure  to  file 
the  articles  of  association  with  the 
county  clerk,  as  required  by  statute, 
does  not  render  the  stockholders  lia- 
ble as  partners.  Granby,  etc.  Co.  v. 
Richards,  95  Mo.  106  (1888).  A  pri- 
vate citizen  cannot  contest  the  valid- 
ity of  a  grant  by  a  city  to  a  water- 
works company.  Stedman  v.  City  of 
Berlin,  73  N.  W.  Eep.  57  (Wis.,  1897). 
A  person  who  contracts  with  a  cor- 
poration, knowing  that  it  claims  to 
be  a  corporation  and  knowing  that 
there  was  a  stipulation  for  a  limited 
liability,  cannot  hold  the  parties  lia- 
ble as  partners.  Sentell  v.  Hewitt, 
33  S.  Rep.  970  (La.,  1898).  Where 
the  certificate  or  articles  are  to  be 
filed  both  with  the  state  and  the  local 
authorities,  a  failure  as  to  the  former 
does  not  render  the  stockholders  lia- 
ble as  partners,  provided  the  articles 
or  certificate  are  filed  with  the  local 
authorities.  Mokelumne  Hill  Min. 
Co.  V.  Woodbury,  14  Cal.  434  (1859); 
Raisbeck  v.  Oesterricher,  4  Abb.  N. 
Cas.  444  (1878);  Cross  v.  Pinckuey- 
ville  Mill  Co.,  17  IlL  54  (1855).  The 
creditor  cannot  sue  the  directors  for 
damages  for  a  fraudulent  conspiracy 
herein,  especiallj''  when  he  was  in- 
formed that  the  corporation  had  been 
iri'egularly  incorporated.  Nelson  v. 
Luling,  63  N.  Y.  645  (1875).  A  state- 
ment of  the  location  of  the  "  place  of 
business"  is  a  sufficient  statement 
of  the  "principal  place  of  business." 
Re  Spring  Valley  Water-works,  17 
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stock,  the  corporate  entity  will  be  disregarded  in  case  of  the 
insolvency  of  the  corporation,  and  the  party  so  selling  his  busi- 
ness to  the  corporation  and  carrying  it  on  would  be  held  per- 


CaL  133  (1860).  That  a  faUure  to  file 
the  certificate  with  the  secretary  of 
state  does  not  invalidate  the  corpo- 
ration, see  Tarbell  v.  Page,  24  IIL  46 
(1860).  See,  also,  to  same  effect.  Plant- 
ers', etc.  Bank  u  Padgett,  69  Ga.  159 
(1882) ;  Humphreys  v.  Mooney,  5  Colo. 
282  (1880);  Gartside  Coal  Co.  v.  Mas- 
well,  22  Fed.  Eep.  197  (1884);  Merri- 
man  v.  Magiveny,  12  Heisk.  (Tenn.) 
494  (1873);  Merchants',  etc.  Bank  v. 
Stone,  38  Mich.  779  (1878);  Jessup  v. 
Carnegie,  80  N.  Y.  441  (1880),  apply- 
ing an  Iowa  decision  to  an  Iowa  case, 
First  Nat.  Bank  v.  Davies,  48  Iowa, 
424(1876).  In  Holmes  uGiUiland,  41 
Barb.  568  (1864),  the  court  held  that 
failure  to  give  notice  to  the  commu- 
nity by  publication  does  not  make 
the  stockholders  partners.  In  Be 
Witt  V.  Hastings,  69  N.  Y.  518  (1877), 
where  no  certificate  was  filed  owing 
to  an  abandonment  of  the  enterprise, 
it  was  held  that  a  subsequent  filing 
of  it  could  not  render  liable  one  of 
the  original  promoters  who  took  no 
part  in  the  filing  of  the  articles  of 
association,  although  his  name  was 
attached  thereto.  In  People  v.  Self- 
ridge,  52  CaL  331  (1877),  an  action 
was  brought  on  the  ground  that  the 
certificate  filed  did  not  show,  as  re- 
quired, that  a  majority  of  the  stock- 
holders were  present  at  the  meeting 
to  organize.  The  defendant  offered 
to  prove  that  a  majority  were  in  fact 
present,  but  the  court  refused  to 
receive  the  evidence  and  rendered 
judgment  of  ouster.  Such  facts,  how- 
ever, are  no  defense  to  subscrip- 
tions. See  §§  183-186,  supra,  and 
§  637,  infra.  See  also  ch.  XLI,  relar 
tive  to  foreign  corporations. 

A  failure  to  notify  each  member  of 
the  meeting  to  organize  is  immate- 
rial McClinch  v.  Sturgis,  72  Me.  288 
(1881).    See  also  Judah  v.  America, 


etc.  Co.,  4  Lid.  383  (1853);  EusseU  v. 
McLeUan,  31  Mass.  63  (1833);  New- 
comb  V.  Reed,  94  Mass.  363  (1866).  A 
failrure  to  give  the  statutory  notice 
of  the  first  meeting  is  immaterial 
where  aU  but  one  stockholder  was 
present  and  he  afterwards  ratified 
all  that  was  done.  Babbitt  v.  East, 
etc.  Co.  (N.  J.,  1876),  Stew.  Dig.,  p.  308, 
§  13.  See  also  §§  590,  593,  599,  infra. 
The  omission  of  an  immaterial  part 
of  the  acknowledgment  by  an  incor- 
porator, and  the  omission  of  a  cer- 
tificate of  notaryship,  do  not  render 
the  incorporators  liable  as  partners. 
Stout  V.  ZuHck,  48  N.  J.  L.  599  (1886). 
An  incorporator  may  sign  by  making 
his  mark.  Board,  etc.  Church  v. 
Campbell,  48  La.  Ann.  1543  (1896). 
An  infant  cannot  be  an  incorporator. 
Hamilton,  etc.  Co.  v.  Tovsoisend,  13 
Ont.  App.  Rep.  (Can.)  534  (1886).  A 
failure  to  commence  the  principal 
business  does  not  invalidate  the  in- 
corporation. Trowbridge  v.  Scudder, 
65  Mass.  83  (1853).  Nor  does  an  ultra 
vires  act  or  fraud  of  the  corporation 
have  that  effect.  Langan  v.  Iowa, 
etc.  Constr.iCo.,  49  Iowa,  317(1878); 
Second  Nat.  Bank  v.  Hall,  85  Ohio 
St.  158  (1878).  Where,  however,  an  in- 
corporated society  used  aU  its  funds 
to  contest  a  debt,  the  court  compelled 
the  members  to  replace  the  money 
so  used.  Bigelow  v.  Congregational 
Soc,  11  Vt.  383  (1839).  In  the  case  of 
MediU  V.  Collier,  16  Ohio  St.  599,  613 
(1866),  the  coui-t  said:  "Where  tlie 
entire  business  carried  on  by  pereons 
in  the  name  of  a  corporation  is  such 
as  the  corporation  is  prohibited  by 
law  from  doing,  they  cannot  inter- 
pose the  corporate  privileges  between 
them  and  the  liabilities  which  the 
law  imposes  upon  individuals  in  the 
transaction  of  similar  business  with- 
out the  use  of  the  corporate  name." 
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sonally  responsible  for  all  the  debts  of  the  corporation,  on  the 
theory  that  the  corporation  was  merely  his  agent.  This  de- 
cision "was  severely  criticised,  and  an  appeal  was  taken  to  the 


Where  the  articles  of  incorporation, 
are  signed  and  filed,  but  no  organiza- 
tion is  ever  had,  a  part  of  the  sub- 
scribers are  not  liable  for  debts  con- 
tracted in  the  corporate  name  by  an- 
other party.  Eutherford  v.  Hill,  23 
Oreg.  318  (1893).  Although  the  cor- 
poration is  apparently  abandoned 
and  an  agreement  as  to  contributions 
is  signed,  yet  the  courts  are  inclined 
to  hold  that  the  business  is  still  that 
of  the  corporation.  Eio  Grande  Cat- 
tle Co.  V.  Burns,  83  Tex.  50  (1891). 
Stockholders  cannot  be  held  liable  as 
partners  on  the  ground  of  illegal  in- 
corporation, where  there  is  a  law  au- 
thorizing incorporation  for  that  pur- 
pose, and  an  attempt  was  made  to 
organize  thereunder,  and  there  was 
user.  Finnegan  v.  Noerenberg,  53 
Minn.  339  (1893).  Although  the  stat- 
utes require  the  directors  to  be  resi- 
dents of  the  state,  nevertheless,  even 
though  the  directors  are  non-resi- 
dents, the  incorporation  is  valid,  and 
the  corporation  is  not  dissolved,  nor 
are  the  stockholders  liable  as  part- 
ners. Deniarest  v.  Flaok,  138  N.  Y. 
305  (1891).  Statutory  provisions  as 
to  notice  of  the  first  meeting  are  di- 
rectory. They  need  not  be  observed 
if  the  stockholders  acquiesce.  Brain- 
tree,  etc.  Co.  V.  Braintree,  146  Mass. 
483  (1881).  The  fact  that  a  corpora- 
tion has  not  filed  its  certificate  of 
incorporation  in  the  proper  county 
clerk's  office  does  not  prevent  its 
bringing  suit,  its  certificate  having 
been  properly  filed  with  the  secretary 
of  state.  Young,  etc.  Co.  v.  Young, 
etc.  Co.,  73  Fed.  Eep.  63  (1896).  Fail- 
ure to  insert  in  the  articles  of  incor- 
poration the  number  of  shares  taken 
by  each  does  not  render  the  stock- 
holders liable.  Wilson  Cotton  MiUs  v. 
C.  C.  Eandleman,  etc.  Mills,  115  N.  C. 
475  (1894).    A  creditor  cannot  main- 


tain a  biU  for  accounting  against 
persons  as  copartners,  where  a  cor- 
poration was  doing  the  business,  even 
though  the  books  were  kept  as  though 
they  were  partners.  Nightingale  v. 
Milwaukee  Fum.  Co.,  71  Fed.  Eep. 
334  (1895).  Irregularities  in  the  or- 
ganization of  a  New  Jersey  corpora- 
tion cannot  be  inquired  into  in  the 
courts  of  another  state,  a  charter  hav- 
ing been  issued  to  the  company  in 
the  state  where  it  was  organized. 
Lancaster  v.  Amsterdam  Imp.  Co., 
140  N.  Y.  576  (1894).  A  director  is 
not  personally  liable  in  damages  to  a 
property  owner  over  whose  premises 
the  company's  road  runs  without 
warrant.  Lamming  v.  Galusha,  81 
Hun,  347  (1894),  where  it  was  also 
claimed  that  the  incorporation  had 
been  insufficient.  For  a  detailed  di- 
gest of  the  decisions  on  what  may 
and  what  must  be  stated  in  certifi- 
cates of  incorporation,  and  what  in- 
formalities will  be  fatal,  and  what 
meaning  is  given  to  the  usual  pro- 
visions of  general  statutes  for  incor- 
poration, see  13  Am.  E.  E.  &  Corp. 
Cases,  pp.  474-523.  The  assignee  of 
a  corporation  cannot  sue  its  incorpo- 
rators for  ten  per  cent  of  the  capital 
stock,  on  the  ground  that  they  had 
sworn  that  ten  per  cent  had  been 
paid  in  in  order  to  obtain  the  charter, 
when  in  fact  it  had  not  been  paid  in. 
Patterson  v.  Franklin,  176  Pa.  St.  613 
(1896).  A  creditor  who  deals  with  a 
corporation  as  a  corporation  cannot 
hold  the  stockholders  liable  as  part^ 
ners.  American,  etc.  Co.  v.  Bulkley, 
65  N.  W.  Eep.  391  (Mich.,  1895).  A 
creditor  who  deals  with  a  corpora- 
tion as  such  cannot  hold  its  stock- 
holders liable  as  partners  on  the 
ground  that  its  organization  was  a 
fraudulent  device  to  obtain  credit 
for  a  copartnership,  especially  in  a 
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House  of  Lords,  -where  the  judgment  of  the  lower  courts  was 
unanimously  reversed.^ 

§  235.  Extent  of  tlie  Udbility  iy  reason  of  deficient  incorpo- 
ration.—  The  mere  fact  that  an  attempted  incorporation  has 
failed  does  not  necessarily  render  all  the  participants  therein 
liable  absolutely  for  the  debts  of  the  concern.  At  the  most, 
each  is  liable  only  in  case  he  would  be  liable  if  the  original 
plan  had  been  to  form  a  partnership.  If  he  was  not  a  member 
when  the  debt  was  contracted,  he  cannot  be  held  liable  on  that 
particular  debt.'  One  case  goes  still  further,  and  holds  that 
one  who  becomes  a  member  subsequently  to  the  attempted  in- 
corporation, but  takes  no  part  in  the  organization  or  manage- 
ment of  the  company,  cannot  be  held  liable  for  its  debts.' 

§  236.  LiaMlity  as  partners  hy  reason  of  fact  that  corpora- 
tions cannotle  organized  for  the  business  involved. — -The  gen- 
eral incorporating  acts  common  to  most  of  the  states  usually 
specify  the  particular  kinds  of  business  for  the  prosecution  of 
which  corporations  may  be  formed  thereunder.  It  follows 
that  no  business  can  be  carried  on  by  persons,  as  a  corporation, 
under  the  incorporating  act,  unless  that  particular  business  is 
specified  therein.  Many  decisions  on  what  kinds  of  business 
are  included  in  the  words  used  in  various  statutes  of  the  dif- 
ferent states  are  given  in  the  notes  below.^ 

suit  for  tlie  f orpclosure  of  a  corporate  of  their  associates.    De  Witt  v.  Hast- 

mortgage.   Gow  v.  Collin,  etc.  Co.,  66  ings,  69  N.  Y.  518  (1877). 

N.  W.  Eep.  676  (Mich.,  1896).  s  staflford  Nat.  Bank  v.  Palmer,  47 

1  Salomon  v.  Salomon,  etc.  Co.,  Conn.  443  (1880).  Cf.  Richardson  v. 
[1897]  A.   C.  22,  rev'g    Broderip   v.  Pitts,  71  Mo.  128  (1879). 

Salomon,  etc.  Co.,  [1895]  8  Ch.   323.  *  Thus,  where  a  rifle  club  attempted 

See  also  Munkittrick  v.  Perryman,  incorporation  under  the  statute  al- 

74  L.  T.  Rep.  149  (1896),  where  the  lowing  incorporation  for  '-literaiy, 

court  held  that  two  partners  might  scientific,  and  charitable  purposes," 

incorporate  and  that  they  would  pot  the  members  were  held  individually 

thereafter  be  personally  liable   on  liable  for  damages  to  the  widow  of  a 

the  contracts  of  the  company.    The  man  who  was  killed  by  a  bear  which 

court,  however,  intimated   that   if  the  club  was  keeping.    Vredenburg 

both  of  the  partners  and  the  corpo-  v.  Behan,  83  La.  Ann.  627  (1881).   See 

ration  had  been  before  the  court  a  also  Glen  v.  Breard,  35  La.  Ann.  875 

different  conclusion  might  have  been  (1888).    Many  business  purposes  may 

reached.  be  specified  in  one  charter.    Bird  v. 

2  Fuller  V.  Kowe,  57  K  Y.  23  (1874).  Daggett,  97  Slass.  494  (1867).  "  Any 
See  also  §  508,  infra.  In  a  suit  other  lawful  purpose"  does  not  in- 
against  stockholders  as  partners,  the  elude  mutual  conti-ibution  and  aid, 
defendants  may  require  the  joinder  and  the  encom-agement  of  frugality, 
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If  a  general  incorporating  act  is  unconstitutional,  all  supposed 
corporations  formed  thereunder  are  merely  partnerships  and 


■etc.  State  v.  International  Inv.  Co., 
88  "Wis.  513  (1894).  Where  the  char- 
ter authorizes  incorporation  to  im- 
prove and  sell  lands,  a  company  may 
be  organized  to  buy,  sell,  and  improve 
land.  Lancaster  v.  Amsterdam  Imp. 
Co.,  140  N.  Y.  576  (1894).  Where  cor- 
porations may  be  formed  for  any 
legal'  purpose  they  may  be  formed  to 
buy  and  sell  stocks  or  land.  Market 
St.  R'y  V.  Hellman,  109  Cal.  571  (1895). 
A  bank  cannot  incorporate  vmder  act 
for  "any  species  of  trade  or  com- 
merce." Bank  of  California  v.  Col- 
lins, 7  Hun,  336  (1876).  A  purchaser 
■of  stock  from  one  of  the  supposed 
stockholders  cannot  recover  back  the 
pvirchase  price  from  all  of  such  stock- 
holders. His  remedy  is  other  than 
this.  Perry  v.  Hale,  143  Mass.  540 
(1887).  Several  objects  may  be  in- 
cluded in  the  same  articles  of  incor- 
poration. West  V.  Crawford,  80  Cal. 
19  (1889).  Where  the  charter  requires 
a  statement  of  the  limit  of  debts  not 
exceeding  two-thirds  of  the  capital 
stock,  it  suffices  to  state  that  the 
debt  shall  not  exceed  such  two-thirds. 
Park  V.  Zwart,  93  Iowa,  37  (1894).  The 
articles  of  incorporation  are  legal 
•even  though  the  subscribers  desig- 
nate their  Christian  names  by  initials 
instead  of  full  name.  State  v.  Beck, 
«1  Ind.  500  (1883).  Where  the  stat- 
ute authorizes  incorporation  by  "any 
number  of  persons,"  one  alone  can- 
not organize  a  company.  Louisville 
Bkg.  Co.  V.  Eisenman,  94  Ky.  83 
(1898).  Where  the  statute  requires 
the  charter  to  state  the  initial  ter- 
minus and  the  end  of  the  termi- 
nus, and  general  route,  the  charter 
■cannot  definitely  describe  one  route 
■and  conclude  with  a  general  state- 
ment that  it  covers  "  all  the  streets 
■of  the  city,  then  or  thereafter  to  be 
established."  Mayor,  etc.  v.  Africa,  77 
Fed.  Eep.  501  (1896).    An  application 


for  a  charter  for  "  the  mining  for  and 
manufacturing  of  oil  and  gas  "  is  too 
general  and  indefinite  to  be  granted. 
An  application  should  express  single- 
ness of  pui-pose,  but  two  pursuits 
may  be  combined  when  kindred  and 
cognate.  Op.  Atty.  Gen.,  Re  Newton 
Hamilton  Oil,  etc.  Co.,  10  Pa.  Co.  Ct. 
Eep.  453.  See  g  4.  A  mercantile  busi- 
ness naay  be  incorporated  under  a 
statute  authorizing  the  incorpora- 
tion of  "  industrial  business."  Bash- 
ford,  etc.  Co.  V.  Agua,  etc.  Co.,  35 
Pac.  Eep.  983  (Ariz.,  1894).  If  a  char- 
ter contains  purposes,  some  of  which 
are  legal  and  some  illegal,  it  is 
good  to  the  extent  of  the  former. 
Galveston  Land  &  Imp.  Co.  v.  Per- 
kins, 36  S.  W.  Eep.  356  (Tex.,  1894). 
It  is  no  defense  to  a  subscription  for 
stock  as  against  a  receiver  that  the 
real  object  of  the  corporation  was  to 
promote  selling  pools  on  horse  racing 
and  gambling.  Augir  v.  Eyan,  63 
Minn.  373  (1896).  Under  the  words 
"or  other  lawful  business,"  in  the 
general  incorporating  statute,  a  com- 
pany may  be  organized  to  buy  and 
sell  real  estate.  Brovsm  v.  Corbin,  40 
Minn.  508  (1889).  Indefiniteness  in 
the  statement  of  the  objects  of  in- 
corporation is  no  defense.  Owenton, 
etc.  Turnp.  Co.  v.  Smith,  13  S.  W. 
Eep.  436  (Ky.,  1890).  A  company 
may  incorporate  to  buy,  sell,  and 
deal  "  in  real  estate,  live-stock,  bonds, 
securities,  and  other  properties  of  all 
kinds,  on  its  own  account  and  for 
commission,  in  the  United  States 
and  elsewhere,"  under  the  Texas  stat- 
ute authorizing  incoi-poration  for 
purposes  of  "  mutual  profit  or  bene- 
fit." Jefferson  Nat.  Bank  v.  Texas 
Inv.  Co.,  74  Tex.  431  (1889).  A  con- 
stitutional prohibition  against  the 
incorporation  of  any  church  does  not 
prevent  the  incorporation  of  the 
"  General  Assembly  of  the  Presby- 
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the  members  are  liable  as  partners.^  If  the  business  itself,  for 
"wMch  a  corporation  is  attempted,  is  illegal,  the  charter  is  no 
protection.^  Frequently  certain  kinds  of  business  are  not  men- 
tioned in  the  act,  for  the  reason  that.it  is  not  deemed  wise  pub- 


terian  Church  in  the  United  States." 
Guthrie  v.  Guthrie,  10  S.  E.  Eep.  337 
(Va.,  1889).  A  corporation  organ- 
ized for  mining  and  trading  cannot 

I  do  business  under  an  act  for  mining. 

I  Isle  Eoyale  Land  Corp.  v.  Osmun,  76 
Mich.  163  (1889).  A  medical  college 
cannot  be  incorporated  under  an  act 
to  incorporate  benevolent,  charitable, 
scientific,  and  missionary  societies. 
People  V.  Gunn,  96  N.  Y.  317  (1884). 
A  mutual  reliance  society  cannot  be 
incorporated  under  an  act  for  incor- 
porating benevolent,  charitable,  sci- 
entific, and  missionary  societies.  Peo- 
ple V.  Nelson,  46  N.  Y.  477  (1871).  A 
tiTist  company  is  not  a  bank  within 
the  meaning  of  a  criminal  statute. 
State  V.  Eeid,  135  Mo.  43  (1894). 
Where  the  general  act  authorizes  in- 
corporation for  manufacturing  gas 
"or"  manufacturing  electricity,  a 
company  may  be  organized  for  both 
of  these  purposes.  People  v.  Rice, 
138  N.  Y.  151  (1893).  Express  busi- 
ness is  an  "industrial  pursuit,"  as 
used  in  the  federal  statute  allowing 
incorporation  in  territories.  Wells, 
etc.  Co.  V.  Northern  Pac.  E'y,  33  Fed. 
Eep.  469  (1881).  A  mercantile  enter- 
prise may  be  incoi-porated  under  an 
act  authorizing  incorporation  for  any 
"industrial  or  productive  interest." 
Carver  Merc.  Co.  v.  Hulme,  7  Mont. 
566  (1888).  An  elevator  company 
cannot  incorporate  under  a  manu- 
facturing company  act.  Mohr  v. 
Minnesota  Elev.  Co.,  40  Minn.  343 
(1889).  Printing  and  publishing  a 
newspaper  is  not  a  manufacturing 
business.  Press  Printing  Co.  v.  State 
Board  of  Assessors,  51  N.  J.  L.  75 
(1888).  Under  an  act  authorizing  in- 
corporations for  "  trade,"  an  incorpo- 
ration for  buying  and  selling  land  is 


sustained.    Finnegan  v.  Noerenberg, 
53  Minn.  339  (1893). 

1  Eaton  V.  Walker,  76  Mich.  579 
(1889).  There  may  be  a  question  as 
to  the  validity  of  the  law  itself  al- 
lowing the  incorporation.  Williams 
V.  Bank  of  Michigan,  7  Wend.  539 
(1831);  State  v.  How,  1  Mich.  513 
(1846) ;  Chenango  Bridge  Co.  v.  Paige, 
83  N.  Y.  178,  190  (1880).  As  to  a  cor- 
poration incorporated  by  a  state,  as 
a  state,  before  it  was  admitted  to 
the  Union,  see  Mayers  v.  Manhattan 
Bank,  30  Ohio,  383  (1851).  Persons 
acting  as  agents  for  a  corporation 
which  does  not  exist  are  personally 
liable,  even  though  they  acted  in 
good  faith.  Lagrone  v.  Timmerman, 
46  S.  C.  373  (1895),  a  case  where  one 
corporation  undertook  to  grant  a 
charter  to  another  corporation.  Con- 
tra, Scott  V.  Detroit,  etc.  Soc,  1 
Doug.  (Mich.)  119  (1843).  A  stock- 
holder who  has  given  a  mortgage  to 
the  corporation  cannot  defeat  the 
same  on  the  ground  that  the  charter 
was  unconstitutional.  Building,  etc. 
Assoc.  V.  Chamberlain,  4  S.  D.  371 
(1893). 

2  Notes  given  in  the  purchase  of 
stock  in  a  corporation  vrhose  sole 
business  is  to  carry  on  an  infringing 
telephone  business  are  without  con- 
sideration and  void.  Clemshire  v. 
Boone  County  Bank,  53  Ark.  513 
(1890).  Where  a  scheme  involving  a 
lapse  of  membership  and  rights  is 
organized  under  the  act  authorizing 
the  organization  of  benevolent  and 
charitable  institutions,  a  com-t  of 
equity  will  enjoin  the  continuance 
of  bxisiness  and  will  wind  it  up,  the 
ofiicers  being  guilty  of  illegal  con- 
duct. Peltz  V.  Supreme,  etc.  Union, 
19  Atl.  Rep.  668  (1890).  Where  a  com- 
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lie  policy  to  allow  a  limited  liability  in  that  class  of  business, 
such  as  construction  companies  for  the  building  of  railroads.^ 
Accordingly,  where  the  business  for  which  incorporation  is 
sought  is  not  within  the  classes  of  business  mentioned  in  the 
act  itself,  the  attempted  incorporation  is  void  and  the  partici- 
pants are  liable  as  copartners. 


pany  is  organized  for  an  illegal  pur- 
pose, i.  e.,  a  lottery,  and  its  capital 
stoclr  is  issued  without  consideration, 
a  person  buying  stock  with  notice  of 
the  facts  cannot  maintain  a  bill  for 
an  injunction  against  the  issue  of 
prefeiTed  stock  and  for  a  receiver. 
Le  Warne  v.  Meyer,  38  Fed.  Eep.  191 
(1889).  The  organization  of  a  com- 
pany to  carry  on  the  lottery  business 
in  foreign  countries  was  held  legal 
in  Macnee  v.  Persian  In  v.  Corp.,  L.  R. 
44  Ch.  D.  306  (1890).  Of.  Le  Warne 
V.  Meyer,  38  Fed.  Rep.  191  (1889).  The 
secretary  of  state  will  not  be  com- 
pelled to  accept  articles  of  incorpo- 
ration for  bookmaking, —  i.  e.,  gam- 
bling on  races, —  even  though  the 
statute  legalizes  and  regulates  race 
tracks.  Be  New  York  Booking  Co., 
N.  Y.  L.  J.,  April  29, 1893.  Under  a 
statute  authorizing  incorporation 
"  for  pecuniary  profit  or  gain,"  per- 
sons may  incorporate  to  issue  bonds 
to  be  paid  for  by  purchasers  thereof 
in  monthly  instalments  and  to  be  re- 
deemed as  might  be  prescribed,  and 
to  sell  and  dispose  of  such  bonds. 
State  V.  Corkins,  123  Mo.  56  (1894). 
The  courts  will  refuse  a  charter  to  a 
company  whose  business  is  to  be  "  to 
promote  the  business  of  such  retail 
coal  dealers  as  become  members 
thereof,  and  to  protect  them."  etc., 
the  intent  being  to  combine  the  re- 
tail coal  dealers.  Be  Richmond,  etc. 
Coal  Co.,  9  R'y  &  Corp.  L.  J.  31  (Phila., 
1890).  Persons  incorporated  for  the 
purpose  of  doing  a  grain-gambling 
business  have  been  held  jointly  and 
severally  liable  for  money  obtained 
from    a   customer.     The    corporate 


character  does  not  protect  them. 
McGrew  v.  City  Produce  Exchange, 
85  Tenn.  572  (1887).  A  subscriber  who 
is  sued  by  a  receiver  of  the  corpora- 
tion on  a  subscription  cannot  set  up 
the  defense  that  the  purpose  of  the 
corporation  was  illegal,  in  that  it  in- 
volved a  drawing  for  distribution 
among  the  stockholders  of  lots  of  un- 
equal value.  Cardwell  v.  Kelly,  28 
S.  E.  Rep.  953  (Va.,  1898). 

iSee  Part  VII,  infra,  concerning 
the  statutes.  It  has  been  held,  how- 
ever, that,  under  the  general  act  for 
the  incorporation  of  companies  for 
constructing  and  operating  a  rail- 
road, a  company  for  the  construction 
alone  of  the  road  may  be  incorpo- 
rated. "  That  there  can  be  a  railroad 
company  which  does  nothing  but 
construct  the  road,  and  a  railroad 
company  which  does  nothing  but 
operate  the  constructed  road,  cannot 
be  doubted.  It  is  not  essential  to  the 
idea  of  a  railroad  company  that  it 
should  both  construct  and  operate  a 
railway."  First  N^t.  Bank  of  Daven- 
port V.  Davies,  43  Iowa,  434  (1876), 
followed  in  Jessup  v.  Carnegie,  80 
N.  Y.  441  (1880);  Langan  v.  Iowa, 
etc.  Constr.  Co.,  49  Iowa,  317  (1878). 
Where  the  general  incorporating  act 
does  not  provide  for  the  incorporsi- 
tion  of  railroad  or  banking  corpora- 
tions under  it,  a  corporation  organ- 
ized under  it  to  buy  and  sell  railroad 
stock  and  bonds  and  to  lease  rail- 
roads and  operate  and  aid  them  is 
void.  Clarke  v.  Central  R.  R.,  50  Fed. 
Eep.  388  (1893).  But  see  S.  C.  siib 
nom.  Clarke  v.  Richmond,  etc.  R'y, 
63  Fed.  Rep.  338  (1894). 
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§  237!  lAaMHty  as  j^artners  ly  reason  of  the  fact  that  the 
corporation  is  incorporated  in  one  state,  hut  does  all  its  husi- 
ness  in  another  state.— By  the  comity  of  states  the  rule  has 
become  well  established  that  a  corporation  organized  under 
the  laws  of  a  state  may  transact  business  beyond  the  borders 
of  that  state.^ 

A  broad  and  liberal  view  of  the  comity  of  states  and  the  in- 
terests of  business  was  taken  by  the  New  York  court  of  appeals 
in  the  cases  of  Demarest  v.  Flack/  and  Merrick  v.  Van  Sant- 
voord,'  where  the  court  refused  to  hold  the  stockholders  liable 
as  partners,  although  the  companies  were  clearly  organized  for 


1 "  It  is  very  true  that  a  corporation 
can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty 
by  which  it  is  created.  .  .  .  But  al- 
though it  must  live  and  have  its  being 
in  that  state  only,  yet  it  does  not  by 
any  means  follow  that  its  existence 
there  will  not  be  recognized  in  other 
places;  and  its  residence  in  one  state 
creates  no  insuperable  objection  to 
its  power  of  contracting  in  another." 
Taney,  Ch.  J.,  in  Bank  of  Augusta  v. 
Earle,  13  Pet.  519,  588  (1839). 

2  It  is  legal  for  citizens  of  New  York 
to  take  out  a  charter  in  West  Vir- 
ginia, even  though  all  the  corporate 
business  is  to  be  transacted  in  New 
York.  The  stockholders  are  not  lia- 
ble as  partners.  Demarest  v.  Flack, 
128  N.  Y.  205  (1891).  The  court  said 
<p.  217) :  "  If  in  any  particular  case  it 
is  thought  by  those  interested  in  the 
matter  that  the  business  can  be  done 
in  our  own  state  and  by  our  own  citi- 
zens with  greater  facility  under  the 
form  of  a  foreign  corporation  than 
imder  that  of  a  domestic  one,  there 
is  no  public  policy  which  forbids  its 
transaction  under  such  form."  Af- 
firming Demarest  v.  Flack,  11  N.  Y. 
Supp.  83  (1890). 

3  Merrick  v.  Van  Santvoord,  34 
N.  Y.  208  (1866),  reversing  Merrick  v. 
Brainard,  88  Barb.  574  (1860),  where, 
although  a  Connecticut  corporation 
did  all  its  corporate  business  and  per- 


formed all  its  corporate  acts  in  New 
York  except  the  holding  of  elections, 
yet  the  court,  in  a  well-considered 
and  ably-written  opinion,  held  that 
the  corporation  did  not  thereby  lose 
its  corporate  character,  and  that  its 
members  were  not  liable  as  partners, 
saying:  "We  think  the  recognition, 
in  our  state,  of  the  rights  hitherto 
conceded  in  our  courts  to  foreign  cor- 
porations is  neither  injurious  to  our 
interests,  repugnant  to  our  policy, 
nor  opposed  to  the  spirit  of  our  legis- 
lation. ...  It  would  be  neither  prov- 
ident nor  just  to  inaugurate  a  rule 
which  would  unsettle  the  security  of 
corporate  property  and  rights,  and 
exclude  others  from  the  enjoyment 
here  of  privileges  which  have  always 
been  accorded  to  us  abroad.  ...  A 
corporation  is  an  artificial  being,  and 
has  no  dwelling,  either  in  its  oliice, 
its  warehouses,  its  depots,  or  its  ships. 
.  .  .  The  grant  of  franchises  without 
restriction  is  equivalent  to  a  specific 
authority  to  exercise  them  wherever 
the  company  might  find  it  conven- 
ient or  profitable,  whether  within  or 
without  the  limits  of  the  state  of 
Connecticut. "  A  New  Jersey  corpora- 
tion is  legally  organized  even  though 
all  of  its  incoi-porators,  with  one  ex- 
ception, are  citizens  and  residents  of 
New  York  state.  Lancaster  i\  Am- 
sterdam Imp.  Co.,  140  N.  Y.  576  (1894). 
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fhe  purpose  of  doing  all  of  their  business  outside  of  the  state 
wherein  they  took  out  their  charters.  This  rule  of  law  has 
been  laid  down  by  the  courts  of  Ohio  also,  and  is  established 
by  the  great  weight  of  authority.^    Although  a  bill  in  equity 


1  Although  parties  incorporated  in 
Kentucky,  by  reason  of  the  greater 
liberality  of  the  Kentucky  corpora- 
tion statutes,  and  although  the  cor- 
poration does  all  its  business  in  Ohio, 
nevertheless  its  corporate  charter  is 
recognized,  and  the  stockholders  are 
not  liable  as  partners  on  a  corporate 
note.  Second  Nat.  Bank  v.  Lovell,  3 
Gin.  (Ohio),  397  (1873);  Second  Nat. 
Bank  v.  Hall,  85  Ohio  St.  158  (1878), 
the  court  holding  it  to  be  no  fraud 
on  the  Ohio  laws  for  a  corporation 
organized  under  the  laws  of  Ken- 
tucky to  do  all  its  business  in  Ohio, 
even  though  thereby  the  stockhold- 
ers escape  a  personal  liability.  A  cor- 
poi-ation  may  be  organized  in  one 
state  and  do  all  of  its  business  in  an- 
other state.  Missouri  Lead,  etc.  Co. 
V.  Eeinhard,  114  Mq.  218  (1893).  Citi- 
zens of  Rhode  Island  may  incorpo- 
rate a  company  in  Kentucky  for  the 
purpose  of  doing  business  in  Rhode 
Island.  Oakdale  Mfg.  Co.  v.  Garst,  18 
R.  I.  484  (1894).  In  People  v.  Fidelity, 
etc.  Co.,  153  IlL  35  (1894),  it  was  held 
that,  in  the  absence  of  an  express  pro- 
hibitory statute,  a  corporation  legally 
organized  under  the  laws  of  another 
state  to  do  a  multiform  insurance 
business  may  do  such  business  in  Illi- 
nois, although  such  a  corporation 
could  not  be  organized  under  the  laws 
of  Illinois.  SeealsoDanforthu  Penny, 
44  Mass.  564  (1843).  A  subscriber  to 
.stock  in  a  "West  Virginia  corporation 
doing  all  its  business  in  Minnesota 
oannot  set  up  that  the  company  was 
not  legally  incorporated,  and  cannot 
set  up  that  the  plaintiff  is  not  a  cor- 
poration, he  having  participated  in 
its  incorporation.  Minnesota,  etc. 
Co.  V.  Denslow,  46  Minn.  171  (1891). 
In  Wright  v.  Lee,  3  S.  D.  596  (1893),  it 


appears  that  a  Minnesota  corpora^ 
tion  did  all  its  business  in  South  Da- 
kota. The  court  held  this  to  be 
legal.  See  also  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  386,  243-344  (1886). 
Concerning  the  legality,  purpose,  and 
effect  of  persons  incorporating  in  one 
state  with  the  intention  of  doing  all 
of  the  corporate  business  in  another 
state,  see  an  article  in  35  Am.  Law  Rev. 
352,  criticising  the  law  as  laid  down 
above,  and  another  article  in  36  Am. 
Law  Rev.  343,  commending  the  law 
as  laid  down  above.  Bateman  v.  Serv- 
ice, L.  R.  6  App.  Cas.  396  (1881);  Ste- 
vens V.  Phoenix  Ins.  Co.,  41  N.  Y.  149 
(1869).  A  charter  will  not  be  for- 
feited merely  because  the  corpora- 
tion was  incorporated  in  one  state 
and  all  its  officers  and  stockholders 
reside  in  another  state;  nor  because 
it  keeps  its  books  out  of  the  state  in 
violation  of  a  statute.  North,  etc. 
Stock  Co.  V.  People,  147  111.  334  (1893). 
A  party  contracting  with  a  foreign 
corporation  to  pay  it  in  oil  from  land 
assigned  by  it  to  him  cannot  defeat 
the  suit  of  the  corporation  by  alleg- 
ing that  it  was  incorporated  in  an- 
other state  to  do  all  its  business  in 
the  state,  and  thereby  was  guilty  of 
a  fraud.  Newburg  Petroleum  Co.  v. 
Weare,  37  Ohio  St.  343  (1875).  A  cor- 
poration of  one  state  "  lawfully  may, 
as  they-  often  actually  do,  remove 
their  officers,  agents,  offices,  and  ef- 
fects into  another  sovereignty,  and 
there  exercise  their  functions  and 
franchises."  Pennsylvania  Co.  v. 
Sloan,  1  111.  App.  364  (1878).  A  Con- 
necticut corijoration  may  hold  land 
in  New  Hampshire,  although  it  does  ■ 
little  or  no  business  in  Connecticut. 
New  Hampshire  Land  Co.  v.  Tilton, 
19  Fed.  Rep.  73  (1884).   A  corporation 


459 


23Y.]  PAETNEESHIP   LIABILITY    OF   STOCKHOLDEES.       [OH.  XIII, 


sets  forth  that  a  corporation  is  merely  a  pretended  corporation 
as  a  part  of  a  fraudulent  scheme,  and  is  really  nothing  but  a 
partnership,  nevertheless,  if  such  corporation  has  an  existing 
charter,  it  exists  as  a  corporation,  sufficiently  at  least  to  oust 


may  sell  its  products  in  any  state  and 
collect  notes  given  in  payment.  Hall 
V.  Tanner,  etc.  Co.,  91  Ala.  363  (1890). 
"  Comity  between  the  states  author- 
izes a  corporation  to  exercise  its  char- 
ter powers  within  another  state,  but 
it  does  not  permit  the  exercise  of  a 
power  where  the  policyof  that  state, 
distinctly  marked  by  legislative  en- 
actments or  constitutional  provision, 
forbids  it."  In  this  case  the  consoli- 
dation of  competing  lines  of  railway 
was  involved.  Clarke  v.  Central  R.  R., 
50  Fed.  Rep.  338  (1893).  But  see  S.  C. 
siib  nom.  Clarke  v.  Richmond,  etc. 
R'y,  63  Fed.  Rep.  338  (1894).  A  limited 
partnership  formed  under  the  laws 
of  Spain  will  be  recognized  and  up- 
held by  our  courts.  King  v.  Sarria, 
69  N.  Y.  34  (1877),  where  the  court  dis- 
cusses the  comity  of  states.  See  also 
Missouri  Lead  Min.  Co.  v.  Eeinhard, 
114  Mo.  318  (1893),  where  a  Missouri 
corporation  sold  all  its  pi'operty  to  an 
Knglish  corporation.  In  Christian 
Union  v.  Yount,  101  U.  S.  353  (1879), 
involving  the  question  whether  a  for- 
eign corporation  could,  by  bequest, 
take  land  in  Illinois,  the  court  said: 
"In  harmony  with  the  general  law 
of  comity  obtaining  among  the  states 
composing  the  Union,  the  presump- 
tion should  be  indulged  that  a  cor- 
poration of  one  state,  not  forbidden 
by  the  law  of  its  being,  may  exercise 
within  any  other  state  the  general 
powers  conferred  by  its  own  charter, 
unless  it  is  prohibited  from  so  doing, 
either  in  the  direct  enactments  of  the 
latter  state,  or  by  its  public  policy,  to 
be  deduced  from  the  general  course 
of  legislation  or  from  the  settled  ad- 
judications of  its  highest  court."  See 
also  Oregonian  R'y  v.  Oregon  R'y  & 
Nav.  Co.,  38  Fed.  Rep.  283  (1885),  where 


the  plaintiff,  an  English  corporation, 
did  all  its  business  in  Oregon;  re- 
versed on  another  point,  130  U.  S.  1 
(1889).  A  corporation  "  may  do  busi- 
ness in  all  places  where  its  charter 
allows  and  the  local  laws  do  not  for- 
bid." Canada  Southern  R'y  v.  Geb- 
hard,  109  U.  S.  537  (1883).  See  also 
Cowell  V.  Springs  Co.,  100  U.  S.  55 
(1879),  holding  that  a  Pennsylvania 
corporation  authorized  to  purchase 
land  in  states  and  territories  west  of 
the  Mississippi  may  purchase  land  in 
Colorado,  and  such  purchase  is  vaUd, 
where  no  statute  of  Colorado  pro- 
hibits it.  And  see  Stockton  v.  Balti- 
more, etc.  R.  R.,  33  Fed.  Rep.  9  (1887). 
In  HoUis  V.  Drew  TheoL  Sem.,  95  N.  Y. 
166  (1884),  the  court  said,  as  to  for- 
eign corporations,  that  the  courts 
could  not  exclude  them  from  doing 
business  in  the  state.  "Unless  the 
legislature  forbids,  they  can  come 
here  as  freely  as  natural  persons,  and 
exercise  here  all  the  powers  conferred 
upon  them  by  their  charters,  subject 
to  the  same  limitations  imposed  upon 
natural  persons;  that  is,  they  can  do 
no  acts  in  violation  of  our  laws  or  of 
our  policy.  But,  unless  prohibited 
by  law,  they  can  do  here,  within  the 
limits  of  their  chartered  powers,  pre- 
cisely what  domestic  corporations 
could  do."  See  also  Bard  v.  Poole, 
12  N.  Y.  495  (1855);  Mumfordu  Amer- 
ican Life,  etc.  Co.,  4  N.  Y.  463,  483 
(1851);  Re  New  York,  L.  &  W.  R  R, 
35  Hun,  220  (1885).  In  People  v.  Fire 
Assoc,  92  N.  Y,  311  (1883),  the  court, 
in  holding  that  the  state  may  pro- 
hibit a  foreign  insurance  company 
from  doing  business  within  its  bor- 
ders unless  a  certain  tax  was  paid, 
said:  "  The  right  of  a  state  to  exclude 
foreign  corporations  is  perfectly  set- 
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the  federal  court  of  jurisdiction  of  the  case.'  But  where  prop- 
erty is  transferred  to  a  non-resident  corporation  for  the  sole 
purpose  of  enabling  the  parties  to  litigate  a  claim  in  the  United 
States  courts,  the  United  States  courts  will  refuse  to  take  juris- 
diction.^ 

§  238.  There  are  a  few  decisions  refusing  to  recognize  such 
incorporations.  In  Massachusetts  it  has  been  held  that  where 
a  citizen  of  Massachusetts  incorporates  a  company  in  ISTew 
Hampshire,  and  states  in  the  certificate  of  incorporation  that 
the  chief  place  of  business  is  in  a  city  in  ISTew  Hampshire,  and 
that  he  and  his  associates  are  jointly  interested,  the  corporation 
is  fraudulent  and  void  —  it  being  proved,  in  fact,  that  aU  the 
business  was  carried  on  in  Massachusetts,  and  that  the  associ- 
ates were  "  dummies,"  having  one  share  of  stock  each.' 

In  ]N"ew  Jersey,  at  an  early  day,  it  was  held  that  a  corporar 
tion  could  not  become  incorporated  under  the  laws  of  Ifew 
York  for  the  purpose  of  carrying  on  all  its  corporate  transac- 


ted and  not  open  to  debate.  Out  of 
comity  between  the  states  has  grown 
a  right  founded  upon  implied  con- 
sent. Where  a  state  does  not  forbid, 
or  its  public  policy,  as  evidenced  by 
its  statutes,  is  not  infringed,  a  for- 
eign corporation  may  transact  busi- 
ness within  its  boundaries,  and  be 
entitled  to  the  protection  of  its  laws." 
As  was  said  by  Chancellor  Kent  in 
Silver  Lake  Bank  v.  North,  4  Johns. 
Ch,  370  (1820),  in  reference  to  allow- 
ing foreign  corporations  to  sue  in  our 
courts,  such  a  policy  is  demanded  by 
comity,  since  otherwise  they  might 
say:  "  What  race  of  men  is  this,  from 
whose  shores  we  are  excluded? " 

1  Empire  Coal,  etc.  Co.  v.  Empire 
Min.  etc.  Co.,  150  U.  S.  159  (1893).  In 
Irvine  Co.  v.  Bond,  74  Fed.  Eep.  849 
(1896),  an  owner  of  land  in  California 
incorporated  a  company  under  the 
laws  of  West  Virginia  and  trans- 
ferred to  it,  in  payment  for  stock, 
certain  portions  of  his  land.  He 
owned  all  the  stock,  and  caused  one 
share  each  to  be  issued  to  his  lawyer, 
his  wife,  and  three  employees.  The 
court  held  that  the  corporation  was 


legal  so  far  as  the  jurisdiction  of  the 
United  States  court  was  concerned. 

2  Lehigh,  etc.  Co.  v.  Kelly,  160  U.  S. 
327  (1895). 

3  Montgomery  v.  Forbes,  148  Mass. 
249  (1889).  In  this  case  the  holder  of 
a  note  signed  in  the  corporate  name, 
and  given  for  goods  sold,  sued  a  stock- 
holder for  the  price  of  the  goods. 
The  court  sustained  the  suit  and  said : 
"The  apparent  corporation  was  not 
a  corporation.  .  .  .  The  defendant's 
pretended  associates  were  associates 
only  in  name;  he  alone  was  inter- 
ested in  the  enterprise.  The  arti- 
cles of  agreement  were  recorded  in 
Nashua  [N.  H.],  and  stated  that  the 
business  was  to  be  carried  on  there; 
but  it  was  not  in  fact  carried  on 
there,  and  was  not  intended  to  be. 
This  is  not  a  case  where  there  has^ 
been  a  defective  organization  of  a 
corporation  which  has  a  legal  exist- 
ence under  a  valid  charter.  Here 
there  was  no  corporation.  .  .  .  The 
business  was  [defendant's]  personal 
business,  which  he  transacted  under 
that  name."  Cf.  Saltmarsh  v.  Spaul- 
ding,  147  Mass.  224  (1888). 
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tions  in  the  state  of  ISTew  Jersey.'  The  stockholders  were  de- 
cided to  be  merely  partners.  Likewise  it  was  held  that  where 
a  corporation  was  incorporated  to  do  business  in  a  certain  city 
in  the  state,  but  actually  does  all  its  business  in  another  city  of 
that  state,  the  incorporation  is  a  fraud  upon  the  law,  and  the 
company  is  the  same  as  though  unincorporated.^ 

In  these  days,  however,  wnen  'New  Jersey  is  the  favorite  re- 
sort for  the  class  of  corporations  now  under  consideration,  the 
laws  of  that  state  having  been  framed  especially  for  the  pur- 
pose of  attracting  them,  it  is  not  at  all  probable  that  the  old 
decisions  in  that  state  on  this  subject  would  be  adhered  to. 

In  Texas  it  has  been  held  that  its  citizens  are  liable  as  part- 
ners where  they  incorporate  in  another  state  to  carry  on  a  mer- 


1  The  corporation  "  cannot  be  rec- 
ognized by  any  court  in  New  Jersey 
as  a  legally  constituted,  corporation, 
nor  be  dealt  with  as  such.  If  it  can 
be,  what  need  is  there  of  any  general 
or  special  law  in  our  state?  Individ- 
uals desirous  of  carrying  on  any 
manufacturing  business  may  go  into 
the  city  of  New  York,  organize  under 
the  general  laws  of  that  state,  erect 
aU  their  manufacturing  establish- 
ments here,  and,  under  their  assumed 
name,  transact  their  business,  not 
only  free  from  all  personal  responsi- 
bility, but  imder  cover  of  a  oorporar 
tion  not  amenable  to  our  laws."  Hill 
V.  Beach,  13  N.  J.  Eq.  31  (1858). 

2  The  corporation  was  incorporated 
to  do  business  in  Trenton,  but  act- 
ually transacted  all  its  business  in 
Jersey  City.  The  court  said:  "The 
doctrine  that  the  organization  can- 
not be  inquired  into  collaterally  has 
no  application  as  the  case  stands,  be- 
cause the  charter  does  not  fit  this 
company,  and  was  not  intended  for 
it."  Wonderly  v.  Booth,  36  N.  J.  L. 
250  (1873).  This  doctrine  was  fol- 
lowed in  a  New  York  case  in  an  in- 
ferior coiu't,  the  facts  being  that  a 
New  Jersey  corporation  had  no  office 
or  place  of  business  in  New  Jersey, 
and  did  no  business  there,  but  trans- 
acted its  business  in  New  York.    "  It 
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was  not  an  existing  corporation 
within  the  meaning  of  the  statute  of 
New  Jersey,  under  which  it  purporta 
to  have  been  incorporated.  ...  It 
was  a  fraud  upon  the  laws  of  Nevs^ 
Jersey,  and  cannot  screen  defendants 
and  its  organizers  from  personal  re- 
sponsibility as  partners  for  contracts 
made  in  New  York  under  the  as- 
sumed name."  Kruse  v.  Dusenbuxy, 
19  N.  Y.  Week.  Dig.  (N.  Y.  Com.  PL) 
201  (1884).  This  last  case  seems  to- 
have  been  decided  without  noticing 
Merrick  v.  Van  Santvoord,  34  N.  Y. 
208  (1866),  and  the  case  certainly  is- 
not  the  law  of  New  York.  Cliief 
Justice  Beasley,  in  Erie  E'y  v.  State, 
31  N.  J.  L.  531,  544  (1864),  says:  "A 
statute  that  should  abolish  the  rule- 
of  comity,  and  should  refuse  a  recog- 
nition of  foreign  corporations,  would, 
it  is  conceived,  have  this  eflfect,  and 
no  more,  i.  e.,  to  convert  the  foreign 
corporators,  as  to  the  state  enacting 
the  supposed  law,  into  a  partnership 
of  individuals."  An  injimction  does 
not  lie  at  the  instance  of  the  state 
against  a  corporation  doing  business, 
on  the  ground  that  its  stock  was  not 
properly  issued  and  that  there  was- 
no  intent  to  do  any  business  within 
the  state  or  to  have  an  oflSce  therein. 
Stockton  V.  American,  etc.  Co.,  3& 
AtL  Eep.  971  (N.  J.,  1897). 


OH.  XIII.]      PAETNEESHIP  LIABILITY  OF  STOCKHOLDEES.      [§§  239-40. 


cantile  business  in  Texas,  the  legislature  of  Texas  having  sub- 
stantially forbidden  incorporation  for  that  purpose.^ 

In  Canada,  also,  at  an  early  day,  the  same  rule  seems  to  have 
been  laid  down.^ 

§§  239,  240.  There  certainly  is  a  limit  beyond  which  the 
courts  will  not  go.  In  order  that  such  contracts  may  be  up- 
held and  the  corporate  character  be  sustained,  it  is  necessary 
that  both  the  state  creating  the  corporation  and  the  corpora- 
tion so  created  shall  have  acted  in  good  faith  in  conferring  and 
taking  the  corporate  privileges.  Thus,  where  a  corporation 
was  incorporated  by  the  legislature  of  Pennsylvania,  and  au- 
thorized to  do  business  anywhere  but  in  that  state,  the  court  of 
Kansas  refused  to  recognize  its  corporate  character.'    The  com- 

1  Stockholders  are  liable  as  part- 
ners in  Texas,  on  business  done  in 
Texas,  where  they  organized  a  cor- 
poration in  Iowa  to  do  a  mercantile 
business,  the  laws  of  Texas  not  au- 
thorizing incorpoi'ation  for  that  pur- 
pose. Empire  Mills  v.  Alston  Grocery 
Co.,  15  S.  W.  Eep.  200  (Tex.,  1891).  It  ap- 
peared in  this  case,  however,  that  the 
legislature  had  expressly  declared  the 
policy  of  the  state  by  repealing  a  stat- 
ute that  authorized  incorporation  for 
mercantile  purposes.  See  S.  C,  15  S. 
W.  Bep.  505,  on  rehearing.  The  fact 
that  the  company  is  doing  all  its 
business  in  another  state  does  not  re- 
lease the  company  from  its  obliga- 
tion to  issue  certificates  of  stock  to 
its  stockholders.  Bio  Grande  Cattle 
Co.  V.  Burns,  83  Tex.  50  (189,1). 

-  In  Canada  it  is  held  that  no  state 
can  validly  authorize  a  body  corpo- 
rate to  transact  business  out  of  its 
own  territory.  Bank  of  Montreal  v. 
Bathune,  4  Up.  Can.  (Q.  B.)  (O.  S.)  341 
(1833);  Genesee  Mut.  Ins.  Co.  v.  West- 
man,  8  Up.  Can.  (Q.  B.)  487  (1853); 
Union  Bubber  Co.  v.  Hibbard,  6  Up. 
Can.  (C.  P.)  77  (1855).  If  carefully  ex- 
amined, these  oases  decide  that  a 
•corporation  formed  to  carry  on  a  par- 
ticular business  in  one  country  ex- 
ceeds its  powers  if  it  cai'ries  on  a 
similar  business  out  of  that  country. 


At  the  same  time  the  judges  who 
decided  those  cases  based  their  judg- 
ments on  supposed  grounds  of  inter- 
national law.  The  first  case  men- 
tioned above  held  that  a  bank 
chartered  in  Lower  Canada  has  no 
power  to  discount  a  note  in  Upper 
Canada  and  sue  upon  the  same,  but 
may  recover  for  money  had  and  re- 
ceived. In  the  case  of  Genesee  Mut. 
Ins.  Co.  V.  Westman,  8  Up.  Can.  (Q.  B.) 
487  (1853),  the  court  held  that  a  New 
York  corporation  had  no  right  or 
power  to  enter  into  any  contract  at 
all  or  transact  any  business  in  a  cor- 
porate capacity  in  that  province.  In 
Beynolds  v.  GaUihar,  etc.  Co.,  19 
Nova  Scotia  Eep.  466  (1886),  it  ap- 
pears that  a  Massachusetts  corpora- 
tion owned  a  mine  in  Nova  Scotia. 
The  decision  was  concerning  an  at- 
tachment, and  the  legality  of  the 
company's  acts  was  not  questioned. 
A  foreign  corporation  may  hold  per- 
sonal property  in  Ontario.  Commer- 
cial, etc.  Bank  v.  Conooran,  6  Ont. 
Rep.  (Can.)  537  (1884). 

3  Land  Grant  B'y  v.  Coffey  Coimty, 
6  Kan.  245  (1870),  the  court  saying: 
"No  rule  of  comity  will  allow  one 
state  to  spawn  corporations,  and  send 
them  forth  into  other  states  to  be 
nurtured  and  do  business  there,  when 
said  first-mentioned  state  wiU  not 
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ity  of  states  does  not  prevail  to  that  extent.  So  also,  where 
parties  take  out  a  charter  in  Tennessee,  but,  instead  of  holding 
their  organization  meetings  in  Tennessee,  hold  them  in  Florida, 
where  they  do  aU  their  business,  they  are  liable  in  Florida  as 
partners.^  It  may  be  good  ground  for  the  forfeiture  of  the 
charter  that  the  corporation  is  intended  solely  for  business  in 
another  state.^ 

§  241.  Assessments  hy  the  corporation  in  excess  of  the  par 
value  of  the  stock  —  Stockholders  are  not  liable  therefor. — It  is 
a  principle  of  law,  coeval  with  the  existence  of  corporat;ions 
having  a  capital  stock,  that,  unless  the  corporate  charter  or  a 
constitutional  statute  provides  otherwise,  a  stockholder,  the 
full  par  value  of  whose  stock  has  been  paid  in,  is  not  liable 


allow  them  to  do  business  within  its 
own  boundaries."  And  see  Opinion 
•of  Attorney-General  of  Texas  (1887), 
3  R'y  &  Corp.  L.  J.  433,  to  the  effect 
that  a  Scotch  corporation,  authorized 
to  purchase  land  anywhere  except- 
ing at  home,  cannot  hold  lands  in 
Texas.  Where  a  Colorado  corpora^ 
tion  has  power,  among  other  things, 
to  deal  in  real  estate,  its  purchases 
of  land  in  Texas  cannot  be  ques- 
tioned by  any  one  except  the  state, 
even  though  Texas  did  not  allow  in- 
corporation for  that  purpose.  Gal- 
veston, etc.  Co.  V.  Perkins,  26  S.  W. 
Eep.  256  (Tex.,  1894).  In  Kansas  the 
charter  of  a  corporation  may  be  for- 
feited at  the  instance  of  the  state,  if 
the  corporation  fails  to  keep  its  gen- 
eral ofiSce  and  the  office  of  its  treas- 
urer within  the  state,  in  accordance 
with  the  terms  of  the  statutes.  State 
V.  Topeka  Water  Co.,  53  Pac.  Rep.  433 
(Kan.,  1898). 

1  Taylor  v.  Branham,  35  Fla.  297 
(1895).  The  dicta  in  this  decision  as 
to  the  liabUity  of  stockholders  gen- 
erally in  foreign  corporations  doing 
business  in  Florida  are  startling,  to 
say  the  least.  Where  a  charter  is 
taken  out  ia  one  state  and  the  or- 
ganization meetings  are  held  in  an- 
other state,  the  .presumption  is  that 


no  corporation  is  organized,  and  un- 
less proof  is  given  that  the  statutes 
of  the  first-named  state  authorized 
the  holding  of  the  organization  meet- 
ing in  another  state,  the  stockholders 
are  liable  as  partners.  Duke  v.  Tay- 
lor, 37  Fla.  64  (1896). 

2  In  State  v.  Park,  etc.  Co.,  58  Minn. 
330  (1894),  the  court  forfeited  the 
charter  of  a  company  that  had  been 
incorporated  in  Minnesota  for  the 
purpose  evidently  of  doing  all  its 
business  in  Wisconsin.  The  charter 
was  forfeited  on  the  ground  that  the 
company  had  not  complied  with  the 
statute,  in  having  its  place  of  busi- 
ness, and  keeping  its  books,  within 
the  state.  The  court  also  approved 
of  a  decision  in  Wisconsin  to  the 
effect  that  at  common  law  a  charter 
may  be  forfeited  where  the  corpora- 
tioji  keeps  its  principal  office,  books, 
and  recoi-ds  out  of  the  state  to  such 
an  extent  that  it  is  impossible  for 
the  state  and  its  coui-ts  to  have  full 
jurisdiction  and  visitorial  power  over 
the  corporation.  Where  a  corpora- 
tion removes  all  its  offices  from  the 
state,  a  stockholder  may  apply,  under 
a  statute,  for  a  dissolution  on  the 
groimd  of  an  abuse  of  powers.  Sim- 
mons V.  Norfolk,  etc.  Steamboat  Co., 
118  N.  C.  147  (1898). 


464 


■CH.  XIII.j       PAETNEKSHIP   LIABILITY    OF    STOCKHOLDEES.  [§  24:1. 


and  cannot  be  made  to  pay  any  sums  in  addition  thereto.^ 
The  mere  legislative  act  -of  creating  a  corporation  produces 
by  implication  this  limited  liability  of  its  members.  For  this 
reason  the  statutes  regulating  joint-stock  companies  are  fre- 


1  Great  Falls,  etc.  R.  E.  v.  Copp,  38 
ISr.  H.  134  (1859);  State  v.  Morristown- 
rir^  Assoc,  33  N.  J.  L.  195  (1851) ;  Mor- 
ley  V.  Thayer,  3  Fed.  Eep.  737  (1880); 
Chase  v.  Lord,  77  N.  Y.  1  (1879);  Slee  v. 
Bloom,  19  Johns.  456, 473  (1832);  Shaw 
V.  Boylan,  16  Ind.  384(1861);  Coffin 
V.  Eioh,  45  Me.  507,  511  (1858);  Gray 
V.  Coffin,  63  Mass.  193,  199  (1853); 
French  v.  Tesohemaker,  34  Cal.  518, 
540  (1804) ;  Norton  v.  Hodges,  100  Mass. 
341  (1868);  Buenz  v.  Cook,  15  Colo.  38 
(1890).  "The  personal  liability  of 
stockholders  for  the  debts  of  the  cor- 
poration arises  only  from  statute." 
United  States  v.  Stanford,  161  U.  S. 
413,  439  (1896).  Stockholders  are  not 
liable  at  common  law  over  and  above 
the  stock  itself.  Wells  v.  Green  Bay, 
etc.  Co.,  90  Wis.  442  (1895).  "  The  cre- 
ation of  the  corporation  necessarily 
destroys  the  common-law  liability 
■of  the  individual  members  for  its 
debts."  People  v.  Coleman,  133  N.  Y. 
279  (1893).  "  After  the  f uU  par  value 
■of  the  stock  subscribed  for  has  been 
paid,  the  common-law  liability  of  the 
stockholder,  both  as  respects  the  cor- 
poration and  its  creditors,  is  at  an 
end."  Toner  v.  Fulkerson,  135  Ind. 
334  (1890).  The  chief  stockholders 
cannot  be  held  liable  for  the  corpo- 
rate debts  on  the  theory  of  a  "  gen- 
eral understanding  "  that  they  would 
be  responsible.  The  corporation  alone 
is  liable.  Circula,rs,  bill-heads,  letters, 
etc.,  used  in  'the  business  and  con- 
taining .the  corporation's  name  are 
a,dmissible  to  show  that  the  busi- 
ness was  conducted  in  the  corporate 
name  and  on  the  corporate  responsi- 
bility. Butte  Hardware  Co.  v.  Wal- 
]a,ce,  59  Conn.  336  (1890).  The  indi- 
vidual, stockholders  of  a  corporation 
are  not  liable  for  the  debts  of  the  cor- 


poration, and  an  attachment  against 
it  cannot  be  levied  on  their  property. 
Owen  V.  Marshall,  69  Wis.  486  (1891). 
If  an  attempt  is  made  to  assess  fully 
paid-up  stock  and  to  sell  it  for  non- 
payment, an  injunction  will  lie.  San 
Antonio  St.  E'y  v.  Adams,  35  S.  W. 
Rep.  639  (Tex.,  1894).  The  holders  of 
full-paid  stock  cannot  be  assessed  on 
such  stock,  even  under  a  reorganiza- 
tion agreement  of  the  majority  of 
the  stockholders.  Where,  however, 
for  four  years  the  stockholder  does 
not  object,  and  then  applies  for  a 
transfer  of  his  stock,  a  court  of  equity 
may  refuse  to  grant  the  transfer  and 
give  him  damages  for  the  value  of 
his  stock  at  the  time  of  the  demand 
of  transfer,  together  with  interest. 
Gresham  v.  Island  City  Sav.  Bank,  3 
Tex.  Civ.  App.  53  (1893).  Stockhold- 
ers are  not  liable  for  services  rendered 
to  the  company,  even  though  they 
induce  the  party  to  render  such  serv- 
ices. Davidson  v.  Westchester,  etc. 
Co.,  99  N.  Y.  558  (1885);  Oliver  v.  Liv- 
erpool, etc.  Ins.  Co.,  100  Mass.  531,  539 
(1868),  holding  tliat,  in  order  to  pre- 
vent this  limited  liability,  the  English 
parliament  expressly  declared  joint- 
stock  companies  not  to  be  incorpora- 
tions. Moore  v.  New  Jersey,  etc.  Co., 
5  N.  Y.  Supp.  193  (1889);  Myers  v. 
Irwin,  2  Serg.  &  E.  (Pa.)  368, 371  (1816), 
the  court  saying:  "The  personal  re- 
sponsibility of  the  stockholder  is  in- 
consistent with  the  nature  of  a  body 
corporate; "  Liverpool  Ins.  Co.  v.  Mas- 
sachusetts, 10  Wall.  566,  576  (1879); 
New  England  Com.  Bank  v.  Newpoi't 
Steam  Factory,  6  E.  L  188  (1859); 
Walker  v.  Lewis,  49  Tex.  133  (1878); 
Green  uBeckraan,  59  CaL  545  (1881); 
Jones  V.  Jarman,  34  Ark.  333  (1879); 
Windham  Prov.  Inst.  v.  Sprague,  43 
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quently  careful  to  state  tliat  nothing  therein  contained  shall 
give  such  companies  the  character  of  corporations.^  The  older 
text-books  and  the  earlier  reports  did  not  emphasize  or  fully 
appreciate  the  vitality  of  this  principle  of  law.  Of  such  impor- 
tance is  it  that  it  \70uld  seem  to  be  the  great  and  distinguishing 


Vt.  503  (1871);  Woods  v.  Wicks,  7  Lea 
(Term.),  40  (1881),  on  the  groimd  that 
the  corporate  creditor  coiitracts  not 
with  the  stockholders,  but  with  the 
corporation;  Terry  w  Little,  101 U.  S. 
216  (1879),  the  court  saying:  "The  in- 
dividual liability  of  stockholders  in  a 
corporation  is  always  a  creature  of 
statute.  It  does  not  exist  at  common 
law; "  Smith  v.  Huckabee,  53  Ala.  191 
(1875),  where  the  court  said:  "Im- 
munity from  such  liability  is  one  of 
the  inducements  which  has  led  to 
the  multiplication  of  private  corpora- 
tions, and  caused  them  to  supersede, 
to  a  great  extent,  in  hazardous  enter- 
prises, or  enterprises  requiring  large 
capital,  partnerships; "  Spense  v. 
Iowa  Valley  Constr.  Co.,  36  Iowa,  407 
(1873),  the  court  saying:  "It  is  one 
of  the  distinguishing  features  of  in- 
corporations that  the  individual  prop- 
erty of  its  members  may  be  exempt 
from  liability  for  corporate  debts. 
Herein  consists  the  great  superiority 
of  a  corporation  over  a  partnership 
or  an  unincorporated  joint-stock  com- 
pany: "  Salt  Lake  City  Nat.  Bank  v. 
Hendrickson,  40  N.  J.  L.  53  (1878); 
Van  Sandau  v.  Moore,  1  Euss.  Ch.  441, 
457  (1836);  Atwood  v.  Rhode  Island 
Agric.  Bank,  1  E.  L  376  (1850),  the 
court  saying:  "At  common  law  the 
stockholders  in  a  corporation  are  not 
liable  individually  for  the  corporate 
debts.  The  capital  stock  is  the  fund  to 
which  alone  the  creditors  must  resort, 
unless  in  cases  of  fraud."  The  case  of 
Atlantic  De  Laine  Co.  v.  Mason,  5 
E.  I.  463  (1858),  holds  that  the  pay- 
ment of  one  invalid  assessment  is  no 
waiver  of  the  right  to  object  to  an- 
other. Cf.  Field  V.  Pierce,  103  Mass. 
253  (1869).    If  the  stockliolders  vol- 


untarily contribute  to  the  corporate 
treasiury  in  order  to  make  it  a  suc- 
cess, such  gifts  are  not  corporate 
debts  and  cannot  be  recovered  back. 
BidweU  v.  Pittsburgh,  etc.  E'y,  114 
Pa.  St.  535  (1887);  Leavitt  v.  Oxford, 
etc.  Co.,  a  Utah,  265  (1883). 

In  England  "theliabiUty  of  a  share- 
holder in  a  corporate  body  is  deter- 
mined by  the  conditions  of  incorpo- 
ration. Without  expi'ess  provision, 
no  member  of  a  corporate  body  is  in- 
dividually liable  for  the'  corporate 
debts.  A'  company  may  be  registered 
under  the  Companies  Act,  1863,  with 
limited  or  unlimited  liability ;  accord- 
ing to  the  nature  of  such  registration 
a  shareholder  wiU  be  liable  to  contrib- 
ute, respectively,  the  unpaid  amount 
on  his  shares,  or  to  the  extent  of  the- 
company's  guaranty,  or  indefinitely." 
Cavanagh,  Money  Securities  (2d  ed.), 
494,  citing  Lion,  etc.  Ins.  Assoc,  v. 
Tucker,  L.  E.  13  Q.  B.  D.  176  (1883); 
Be  Norwich  Ins.  Soc,  L.  E.  13  Ch.  D. 
693  (1880);  Be  City  of  Glasgow  Bank, 
L.  E.  4  App.  Cas.  337, 550,  567,  581, 583,. 
598,  607,  615,  634,  633  (1879);  Houlds- 
worth  V.  City  of  Glasgow  Bank,  L.  E. 
5  App.  Cas.  317  (1880).  Under  the  Cali- 
fornia statute  an  assessment  may  be 
made  on  stock  for  "paying  expenses, 
conducting  business,  or  paying  debts. " 
Code,  §  381;  Yoimglove  v.  Steinman, 
80  Cal.  875  (1889).  In  Utah,  by  stat- 
ute, stockholders  nvay  be  assessed  on 
their  stock,  even  after  the  stock  has 
been  paid  up,  the  assessment  being 
for  working  expenses.  Gary  v.  York 
Min.  Co.,  9  Utah,  464  (1894). 

'  Oliver  v.  Liverpool,  etc.  Ins.  Co., 
100  Mass.  531,  539  (1868);  N.  Y.  Laws, 
1854,  ch.  345,  g  3.  And  see  ch.  XXIX, 
infra.    Of.  75  N.  W.  Eep.  837. 
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characteristic  of  corporations,  and  not  a  subsidiary  or  unimpor- 
tant one.  It  seems  to  have  been  assumed  rather  than  established 
by  direct  adjadication.^  In  the  early  turnpike  company  cases 
of  New  England  a  contrary  rule  appears  to  have  been  assumed, 
and  the  subscriber  appears  to  have  been  open  to  assessments  in- 
definitely, except  that  he  might  refuse  to  pay,  and  thus  enable 
the  company  to  forfeit  his  stock.^  Such  companies,  however, 
had  no  fixed  par  value  of  their  stock.  At  present  the  rule  of 
non-liability  at  common  law,  beyond  the  par  value  of  the  stock, 
is  established  beyond  question,  and  forms  the  chief  iuducement 
in  the  formation  of  the  many  corporations  of  the  day.  "  "Where 
stockholders  voluntarily  assess  themselves,  to  relieve  the  corpo- 
ration from  pecuniary  embarrassment,  or  for  the  betterment  of 
their  stock,  whatever  may  be  the  occasion  of  the  assessment,  the 
advances  thus  made  are  not  debts  against,  but  assets  of,  the  cor- 
poration." ' 

§  242.  Attempts  have  been  made  in  various  ways  to  authorize 
the  assessment  of  stockholders  for  amounts  after  the  par  value 
of  their  stock  has  been  paid  in.  Such  efforts  have  generally 
failed.  It  cannot  be  done  by  a  majority  vote  of  the  stockhold- 
ers, nor  of  the  directors,  nor  by  a  by-law.*    The  liability  is  some- 

1  In  the  case  of  Carr  v.  Iglehart,  3  law.  Lowry  v.  Inman,  46  N.  Y.  119 
Ohio  St.  457  (1854),  the  court  took  (1871).  An  agreement  of  a  vendee  of 
counsel  to  task  for  questioning  this  stock  with  the  vendor  to  pay  the  cor- 
priaciple  of  law.  For  an  opinion  that  porate  debts  is  not  enforceable  by 
at  common  law  the  stockholders  were  corporate  creditors.  Andover  Free 
liable  for  all  corporate  debts,  see  Har-  Schools  v.  Flint,  54  Mass.  539,  543 
vard  Law  Rev.,  Nov.,  1888,  p.  160.  (1847).  But  the  agreement  is  enforce- 

2  Middlesex  Tump.  Co.  v.  Swan,  10  able  if  made  directly  with  creditors. 
Mass.  384  (1813).  Maxwell's  Case,  L.  E.  20  Eq.  585  (1874). 

'  Brodrick  v.  Brown,  69  Fed.  Eep.  By  consent  of  the  stockholders  each 

497  (1895).    See  §  76,  supra.  share  may  be  subject  to  further  as- 

^  Flint  V.  Pierce,  99  Mass.  68  (1868);  sessment;  and,  when  this  agreement 

Andover  Free  Schools  u  Flint,  54  Mass.  isprinted  on  the  certificates,  thepur- 

589  (1847) ;  Kennebec,  etc.  R.  R.  v.  Ken-  chaser  is  bound  by  it.  Weeks  v.  Silver, 

dall,  31  Me.  470  (1850);  Reid  v.  Eaton-  etc.  Co.,  55  N.  Y.  Super.  Ct.  1  (1887). 

ton  Mfg.  Co.,  40  Ga.  98  (1869).    In  the  The  case,  however,  of  Hume  v.  Win- 

flrst-mentioned  case  the  defendant  yah,  etc.  Canal  Co.,  Carolina  L.  Jour, 

subscribed  to  such  a  by-law,  among  317,  held,  at  an  early  day,  that  where 

other  by-laws,  when  he  subscribed  a  corporation,  not  professing  to  have 

for  stock.    Placing  the  words  "  indi-  any  fixed  capital,  made  a  by-law  by 

vidual  property  of  stockholders  lia-  which  each  of  the  corporators  was 

ble  "  on  the  face  of  corporate  liabili-  bound  to  contribute  equally  or  rata- 

ties  has  no  effect  in  itself.  Stookhold-  bly  to  all  expenses  incurred,  the  cor- 

ers  are  liable  only  as  prescribed  by  porators  were  liable  personally.    See 
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times  created  by  statute.^  Where  the  state  has  reserved  the 
power  to  alter,  repeal,  or  amend  the  charter,  it  may  authorize 
the  corporation  to  levy  assessments  on  its  stockholders,  in  ad- 
dition to  the  subscription  of  their  stock.  The  reasoning  of  this 
rule  is  clear.  The  limited  liability  is  a  part  of  the  corporate 
privileges  conferred.  A  right  to  repeal  the  franchises  includes 
the  right  to  repeal  in  part  or  altogether  the  franchise  or  priv- 
ilege of  limited  liability.  On  such  grounds,  laws  of  this  char- 
acter, however  harsh  in  their  operation,  are  upheld  as  consti- 
tutional.2 

§  243.  Miscellaneous  cases  of  liability  or  non-liability. ^-It 
has  been  held,  on  grounds  of  public  policy,  that  although  a  cor- 
poration is  advertised  as  having  a  capital  stock  of  a  fixed  amount, 
the  shareholders  and  directors  are  not  liable  personally,  even 
though  subscriptions  have  not  been  taken  to  that  amount.  They 
are  not  liable  either  for  the  untaken  stock,  or  on  the  ground  of 
false  representations,  since  the  capital  stock  is  understood  to 
represent  what  the  corporation  hopes  to  obtain  in  subscriptions.' 


Gresham  v.  Island  City  Sav.  Bank,  2 
Tex.  Civ.  App.  52  (1893). 

1  In  California,  under  sections  331, 
383  of  the  Civil  Code,  a  corporation 
may  assess  its  members  to  any  ex- 
tent "  for  the  purpose  of  paying  ex- 
penses, conducting  business,  or  paying 
debts."  Santa  Cruz  R.R.'y.Spreckles, 
65  CaL  193  (1884).  In  California  all 
shares  of  stock  are  assessable,  even 
though  they  have  once  been  fully 
paid.  Green  v.  Abietine  Med.  Co.,  96 
Cal.  332  (1893).  In  Vermont  it  is  held 
that  under  a  charter  provision  that 
"  if  at  any  time  the  capital  stock  paid 
into  said  corporation  shall  be  im- 
paired by  losses  or  otherwise,  the 
directors  shall  forthwith  repair  the 
same  by  assessment,"  a  receiver  was 
not  allowed  to  assess,  since  the  pro- 
vision is  only  to  prevent  a  continu- 
ance of  business  with  an  impaired 
capital.  Dewey  v.  St.  Albans  Trust 
Co.,  57  Vt.  332  (1885).  In  Pennsyl- 
vania it  is  held  that,  though  the  cor- 
poration has  power  to  assess  beyond 
the  par  value  of  the  stock,  yet  such 


power  may  be  restricted  by  by-law. 
Price's  Appeal,  106  Pa.  St.  431  (1884). 
In  Texas  it  is  possible  to  form  a  cor- 
poration wherein  assessments  may  be 
made  on  members  ratably  to  any 
amount  for  corporate  purposes. 
Guadalupe,  etc.  Assoc,  v.  West,  70 
Tex.  391  (1888)  —a  live-stock-protect- 
ing corporation.  In  Idaho  it  is  held 
that  the  statutory  provisions  render- 
ing stockholdei's  jointly  and  severally 
liable  for  debts  authorize  the  direct- 
ors to  levy  assessments  to  pay  for 
improvements  already  madft  Sparks 
V.  Lower  Payette  Ditch  Co.,  2  Idaho, 
1030  (1893). 

2  Gardner  v.  Hope  Ins.  Co.,  9  R.  I. 
194  (1869);  South  Bay,  etc.  Co.  v. 
Gray,  30  Me.  547  (1849).  See  also 
§§  280,  497,  infra. 

3  First  Nat.  Bank  v.  Almy,  117  Mass. 
476  (1875);  Wakeman  v.  Dalley,  51 
N.  Y.  27, 30  (1873) ;  Evans  v.  Coventry, 
35  L.  J.  (Ch.)  489  (1856) ;  Crease  v.  Bab- 
cock,  51  Mass.  525, 557  (1846).  Contra, 
Haslett  V.  Wotherspoon,  1  Strobh. 
Eq.  (S.  C.)  209,  339  (1847).    In  Illinois 
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But  where,  under  the  Wisconsin  statute,  articles  of  incorpora- 
tion have  been  duly  filed,  but  no  capital  stock  is  subscribed  for, 
and  the  incorporation  is  practically  abandoned,  and  a  part  of 
the  incorporators  go  on  and  incur  debts  in  the  corporate  name 
with  the  knowledge  of  the  others,  all  are  liable  as  partners.^ 


there  is  a  statutory  liability  in  a  case 
like  this.  Stat,  of  ILL,  ch.  33,  §  18. 
A  corporation  may  commence  busi- 
ness before  any  stock  is  subscribed 
vmless  the  charter  forbids.  Johnson 
V.  Kessler,  76  Iowa,  411  (1888).  Where, 
by  the  charter,  a  certain  amount  of 
the  capital  stock  must  be  paid  in  be- 
fore business  is  commenced,  it  is  suffi- 
cient that  that  amount  was  paid 
in  by  a  few  stockholders  paying 
their  subscriptions  in  full.  Lauder 
V.  Logan,  123  Pa.  St.  34  (1889).  See 
also  §  180,  supra.  A  stockholder  is 
not  liable  for  the  debts  merely  be- 
cause the  corporation  did  business 
before  the  f uU  capital  stock  was  sub- 
scribed. American,  etc.  Co.  u  Bulk- 
ley,  65  N.  W.  Eep.  391  (Mich.,  1895). 
Even  though  a  corporation  incurs 
debts  before  any  stock  is  subscribed 
for,  and  even  though  no  stock  is  ever 
subscribed  for,  yet  the  incorporators 
are  not  liable  for  such  debts.  Singer, 
etc.  Co.  u  Peck,  67  N.  "W.  Rep.  947 
(S.  D.,  1896).  "Where  the  proposed  cor- 
poration is  abandoned  before  being 
incorporated,  the  parties  who  sub- 
scribe and  then  withdraw  their 
money  are  not  liable  for  subsequent 
debts.  Gorman  v.  Davis,  etc.  Co., 
118  N.  C.  370  (1896).  Subscribers  for 
stock  are  not  liable  for  such  part  of 
the  capital  stock  as  has  not  been  sub- 
scribed for  by  any  one,  no  fraud 
being  involved.  Sweney  v.  Talcott, 
85  Iowa,  103  (1893).  Stockholders  are 
not  liable  as  partners  merely  because 
the  whole  capital  stock  has  not  been 
subscribed.  Thornton  v.  Balcom,  85 
Iowa,  198  (1892);  National  Bank  v. 
Texas  Inv.  Co.,  74  Tex.  431  (1889).  It 
is  not  actionable  negligence  in  di- 
rectors to  proceed  to  business  where 


only  a  small  part  of  the  capital  is 
subscribed.  Re  Liverpool,  etc.  Assoc, 
63  L.  T.  Eep.  878  (1890).  Paying  in 
half  of  the  subscription  with  a  view 
to  incorporation,  and  then  abandon- 
ment of  incorporation,  does  not  ren- 
der a  subscriber  liable  as  a  partner. 
Hudson  V.  Spaulding,  6  N.  Y.  Supp. 
877  (1889).  The  directors  are  not  Ua- 
ble  for  corporate  debts  merely  be- 
cause they  commence  business  before 
the  capital  stock  is  subscribed.  The 
incorporation  was  legal  without  it. 
Jefferson  Nat.  Bank  v.  Texas  Inv.  Co., 
74  Tex.  421  (1889). 

iWechselberg  ■;;.  Flovir  City  Nat. 
Bank,  64  Fed.  Eep.  90  (1894).  The  in- 
corporators are  not  liable  for  goods 
purchased  after  the  incorporation 
papers  are  filed,  but  before  the  or- 
ganization meeting  where  the  com- 
pany accepted  the  goods.  Badger 
Paper  Co.  v.  Eose,  95  Wis.  145  (1897). 
Where,  upon  incorporation,  the  cap- 
ital stock  is  fixed  at  .$25,000,  and  is 
subscribed,  but  no  part  thereof  is  paid 
in,  and  business  is  commenced,  the 
participators  are  liable  as  partners 
under  the  Pennsylvania  statute.  It 
is  a  fraud.  Hill,  etc.  Co.  v.  Stetler, 
127  Pa.  St.  145  (1888).  Where  stock- 
holders proceed  to  business  before 
the  minimum  capital  prescribed  by 
statute  is  subscribed,  and  before  the 
requisite  amount  is  subscribed,  tliey 
are  liable  to  corporate  creditors  for 
such  minimum  capital.  The  credit- 
ors may  sue  them  and  the  corporation 
in  the  same  action.  Burns  v.  Beck, 
etc.  Co.,  83  Ga.  471  (1889).  Where  tlie 
alleged  directors  of  an  athletic  asso- 
ciation enter  into  contracts  in  its 
name  after  the  charter  is  acknowl- 
edged and  filed  witli  the  secretary  of 
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An  oral  promise  to  pay  corporate  debts  is  void  by  the  statute 
of  frauds.*  Partners,  by  becoming  incorporated,  do  not  thereby 
cease  to  be  partners  as  to  all  the  debts  of  the  former  partner- 
ship.' A  stockholder  is  not  liable  as  a  partner  by  reason  of 
misrepresentations  that  the  corporation  is  solvent,  though  prob- 
ably he  would  be  liable  ia  damages  for  false  representations.' 
Upon  the  dissolution  of  the  corporation  the  liability  of  the 
stockholder  as  to  any  further  business  ceases.  If  the  business 
is  carried  on  thereafter  by  the  agents,  no  liability  therefor  at- 
taches to  the  former  stockholders,*  unless  they  expressly  au- 
thorize it.*  Persons  who  purchase  a  railroad  at  an  execution 
sale  thereof  cannot  continue  to  run  it  in  the  name  of  the  old 
railroad  corporation,  and  thereby  be  protected  from  habUity 


state,  but  no  capital  stock  is  sub- 
scribed and  no  steps  taken  to  com- 
plete the  organization  or  comply  with, 
the  law,  the  directors  are  personally- 
liable  on  such  contracts.  Walton  v. 
OUver,  49  Kan.  107  (1893).  In  Con- 
solidated, etc.  Co.  V.  Kansas  City,  etc. 
Co.,  45  Fed.  Eep.  7  (1891),  the  court 
said:  "It  is  true,  as  contended  by 
counsel,  that  the  statute  did  not  re- 
quire that  this  increment  of  stock 
should  be  actually  paid  up.  Yet  the 
public  deals  with  such  concerns  on 
the  faith  of  such  capital  in  esse,  and 
it  is  that  which  chiefly  gives  it  credit. 
It  is  to  be  imputed  to  these  directors 
and  stockholders  that  they  pretended 
and  claimed  all  along  that  the  stock 
subscribed  by  them  was  paid  up." 
Where  no  stock  is  subscribed  for,  but 
an  organization  meeting  is  held  and 
officers  elected  and  debts  incurred, 
the  officers  are  liable  for  such  debts. 
Whetstone  v.  Crane,  etc.  Co.,  1  Kan. 
App.  320  (1895),  the  ground  of  the 
decision  being  that  such  officers  are 
merely  promoters.  Where  a  stock 
corporation  has  received  no  stock  sub- 
scription and  issued  no  stock  it  can- 
not maintain  a  suit.  Aspen  Water, 
etc.  Co.  V.  Aspen,  5  Colo.  App.  13  (1894). 
A  corporate  creditor  may  hold  the 
stockholders  personally  liable  on  the 
ground  of  fraud  where  they  incorpo- 


rate with  a  capital  stock  of  $200,000, 
and  subscribe  for  one  share  each,  and 
then  incur  large  debts.  Detroit,  etc. 
Works  V.  Riverside  St.  R'y.  39  S.  W. 
Eep.  412  (Tex.,  1895).  Where  the  di- 
rectors commence  business  before  ten 
per  cent  of  the  capital  is  paid  in,  as 
i-equired  by  statute,  the  directors  are 
personally  liable  as  agents  transact- 
ing business  without  authority  from 
the  principal.  Farmers's,  etc.  Co.  v. 
Floyd,  47  Ohio  St.  535  (1890). 

1  Andover  Free  Schools  v.  Flint,  54 
Mass.  539  (1847). 

2  Broyles  v.  McCoy,  5  Sneed  (Tenn.), 
602  (1858).  The  case  of  Martin  v. 
Fewell,  79  Mo.  401,  413  (1883),  holds 
also  that,  "for  the  debts  incurred 
after  they  become  a  corporation, 
their  liability  will  depend  upon  the 
fact  of  actual  notice  of  their  incor- 
poration to  the  plaintiffs  at  the  time 
such  debts  were  incurred."  See  also 
§  675,  infra. 

3  Searight  v.  Payne,  3  Tenn.  Ch.  175 
(1874). 

*  Central  City  Sav.  Bank  v.  Walker, 
66  N.  Y.  424  (1876),  aff'g  5  Hun,  34 
A  contract  made  by  the  officers  after 
the  charter  has  been  forfeited  does 
not  bind  the  stockholders.  Wilson 
V.  Tesson,  12  Ind.  285  (1859). 

5  National  Union  Bank  v.  Landon, 
45  N.  Y.  410  (1871). 
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as  partners.^  They  do  not  succeed  to  its  corporate  character, 
although  they  purchase  its  property.  In  all  cases,  however,  in 
which  the  members  of  an  association  might  have  been  held 
liable  as  partners,  the  right  of  the  creditor  to  enforce  that  lia- 
bility is  barred  by  his  bringing  suit  and  obtaining  judgment 
against  the  supposed  corporation.^  Solvent  subscribers  are  not 
liable  on  the  subscriptions  of  subscribers  whom  the  former 
knew  to  be  insolvent.'  In  Louisiana  it  is  held  that  where  a 
corporation  organized  to  build  railroads  and  carry  on  a  planta- 
tion business  carries  on  a  store  to  supply  its  employees  with 
merchandise,  its  stoclcholders  are  personally  liable  as  to  the 
merchandise  business  —  that  being  ulio^a  vires}  The  directors 
of  an  amusement  company  are  not  personally  liable,  although 
they  are  a  committee  having  charge  of  the  construction  of  a 
grand  stand  that  falls  and  injures  a  person.'  Although  the 
statute  declares  that  the  word  "  limited  "  shaU  be  a  part  of  the 
name,  and  that  the  stockholders  should  be  liable  if  not  used, 
yet  a  single  instance  of  failure  to  use  it  does  not  render  the 
stockholders  liable.*  The  United  States  statute  making  every 
person  interested  in  a  still  of  liquors  liable  for  the  tax  thereon 
renders  the  stockholders  of  the  distilling  corporation  liable, 
and  one  who  pays  the  tax  may  have  contribution  from  the 
others.'  Stockholders  are  not  liable  as  partners  on  the  ground 
that  the  stock  was  watered.*  A  person  advancing  money  to  an 
insolvent  corporation  to  continue  its  business  does  not  thereby 
become  personally  liable  to  a  person  furnishing  material  to  the 

1  Chaff e  V.  Ludeling,  37  La.  Ann.  require  the  word  "limited"  to  be  a 

607  (1875).  part  of  the  corporate  name,  and  may 

^Cresswell  v.  Oberly,  17  ILL  App.  render  the  stockholders  personally 

381  (1885) ;  Pochelu  u  Kemper,  14  La.  liable  for  omitting  the  same.    Leh- 

Ann.  308  (1859).    The  partners  herein  man  v.  Knapp,  48  La.  Ann.  1148  (1896). 

cannot  bring  an  action  at  law  against  'Richter  u  Henningsaa,  110  Cal. 

each  other.  Their  remedy  is  in  equity.  530    (1895).     A  stockholder  who  is 

Crow  V.  Green,  ill  Pa.  St~.  637  (1886).  compelled  to  pay  a  tax  levied  by  the 

See  also  eh.  XXIX,  infra,  on  Joint-  government   on  liquor  distilled  by 

stock  Companies.  the  corporation  may  have  contribu- 

3  Wilson  Cotton  Mills  v.  C.  C.  Ean-  tion  from  the   other    stockholders. 
dleman,,etc.  Mills,  115  N.  C.  475  (1894).  Wolters  v.  Henningsan,  114  Cal.  433 

4  Lehman  v.  Knapp,  48  La.  Ann.  (1896).    A  tax  against  the  property 
1148  (1896).  of  the  company  cannot  be  enforced 

5  Van  Antwerp  v.  Linton,  89  Hun,  against  a  stockholder.    State  v.  Ca- 
■417  (1895).  tron,  118  Mo.  370  (1893). 

•iStaver,  etc.  Co.  v.  Blake,  69  N.  W.        8  Louisville  Bkg.  Co.  v.  Eisenman, 
Hep.  508  (Mich.,  1896).    A  statute  may    94  Ky.  83  (1893). 
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corporation.^  In  Kentucky  the  remarkable  conclusion  was 
reached  that,  where  a  corporation  changed  its  name  and  used 
the  new  name  without  complying  with  the  statute,  the  stock- 
holders were  liable  as  partners.^  And  an  equally  erroneous  de- 
cision was  reached  in  holding  that,  if  a  person  buys  all  the 
stock  of  a  company,  the  latter  thereby  becomes  dormant,  and  he 
is  liable  for  the  debts  incurred  thereafter,  except  as  to  those 
debts  which  were  incurred  on  the  credit  of  the  company  only.* 
A  party  selliag  merchandise  to  what  he  supposed  was  a  copart- 
nership, but  which  actually  was  a  corporation,  may  imder  some 
circumstances  hold  personally  liable  the  individuals  with  whom 
he  dealt.  The  fact  that  the  vendor  knew  that  the  vendees  were 
dealing  in  a  name  that  indicated  a  corporation  does  not  charge 
him  with  notice  thereof.* 

Although  there  are  less  stockholders  and  less  directors  than 
the  statute  or  charter  requires,  yet  the  acts  of  these  are  suffi- 
cient to  sustain  obligations  incurred  by  the  corporation  with 
third  persons.' 

Questions  relative  to  the  mode  of  organizing  under  a  special 
charter  are  considered  elsewhere.^  Stockholders  sometimes 
guarantee  the  liabilities  of  the  company.  This  class  of  con- 
tracts is  considered  elsewhere.''  "Where  a  corporation  is  a  mere 
"  dummy,"  the  courts  will  sometimes  ignore  its  existence  and 
reach  the  stockholders  and  officers.  This  class  of  cases  also  is 
considered  elsewhere.*  Where  stockholders  are  sued  on  a  cor- 
porate liability,  they  need  not  plead  the  incorporation.  They 
may  merely  deny  liability.^ 

1  Perkins  v.  Huntington,  19  N.  Y.  and  need  not  set  up  the  afl&rmative 
Supp.  71  (1892).  defense  that  the  corporation  alone  is 

2  Cinoumati  Cooperage  Co.  v.  Bate,  liable.  Demarest  v.  Flack,  138  N.  Y. 
96  Ky.  356  (1894).  205  (1891).    In  an  action  for  damages 

3  Louisville,  etc.  Co.  v.  Eisenman,  the  defense  that  the  defendant  is 
94  Ky.  83  (1893).  merely  a  stockholder  in  the  party 

*  Kust-Owen  L.  Co.  v.  Wellman,  73  who  really  is  liable  should  be  set  up 

N.  W.  Eep.  89  (S.  D.,  1897).  by  the  general  issue  and  not  by  a 

5  Welch  V.  Importers',  etc.  Bank,  plea.  Dade  Coal  Co.  v.  Haslett,  SS 
123  N.  Y.  177  (1890).  Ga.  549  (1889).    Where  persons  sued 

6  See  ch.  XXXVI,  infra.  as  partners  deny  the  partnership,  the 
'  See  §  76,  ch.  IV,  supra.  plaintiff  may  have  an  examination 

8  See  §  6,  supra.  before  trial  in   order  to   ascertain 

9  Where  suit  is   brought   against  where  they  were  incorporated.  Clark 
stockholders  to  hold  them  liable  as  v.  Wilcklow,  75  Htm,  390  (1894). 
partners,  they  may  deny  liability, 
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§  244.  The  subject. —  Where  the  apparent  owner  of  shares  is 
not  the  real  owner,  the  registered  title  to  the  stock  being  ia 
one  person  and  the  equitable  or  real  ownership  being  in  another, 
various  intricate  questions  have  arisen  involving  the  matter  of 
liability  for  unpaid  subscriptions  and  liability  under  the  statute. 
The  cases  present  every  variety  of  ownership  and  every  phase 
of  liability,  including  many  instances  of  transfer  for  the  pur- 
pose of  avoiding  liability.  The  principles  and  rules  of  law  gov-  ■ 
erning  this  branch  of  the  subject  are  somewhat  numerous  and 
complicated.   Nevertheless  they  are  comparatively  well  settled. 

§§  245,  246.  The  MdbilUy  of  trustees  and  cestuis  que  trust. — 
A  trustee  of  stock  who  is  recorded  on  the  corporate  books  as  a 
stockholder  is,  at  common  law,  liable  on  such  stock  as  though 
he  were  the  absolute  owner  of  the  same.  This  is  the  rule  even 
though  he  is  recorded  on  the  corporate  books  not  as  an  abso- 
lute owner,  but  as  a  trustee  of  the  stock.^    And  the  liability  of 


1  Chapman's  Case,  L.  R.  3  Eq.  861 
(1866);  Davis  v.  Essex  Baptist  Soc, 
44  Conn.  582  (1877);  Ex  parte  Bugg, 
2  Dr.  &  Sm.  453  (1865);  Muir  v.  City 
of  Glasgow  Bank,  L.  R.  4  App.  Cas. 
337  (1879);  Holt's  Case,  1  Sim.  (N.  S.) 
389  (1851);  Mitchell's  Case,  L.  R.  9  Eq. 
363  (1870) ;  Kmg's  Case,  L.  R.  6  Ch.  App. 
196  (1871);  Grew  v.  Breed,  51  Mass. 
569  (1840);  Leifchild's  Case,  L.  R.  1 
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Eq.  331  (1865);  Hemming  v.  Maddick,. 
L.  R.  9  Eq.  175  (1870);  Re  National 
Fin.  Co.,  L.  R.  3  Ch.  App.  791  (1868); 
Ind's  Case,  L.  R.  7  Ch.  App  485  (1872). 
But  see  Sayles  v.  Bates,  15  R.  I.  342 
(1886);  Saunders's  Case,  2  De  G.,  J.  & 
S.  101  (1864).  A  trustee  is  liable  on 
the  statutory  liability  on  national- 
bank  stock  if  the  stock  stands  in  his 
name  personally.    Kerr  v.  Urie,  3T 
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the  trustee  is  not  limited  by  the  amount  of  the  trust  property .* 
Each  trustee  is  liable  not  merely  for  his  proportion,  but  for  the 
whole  amount  due  upon  the  stock.''  Sometimes  by  statute  the 
trustee  is  liable  only  to  the  extent  of  the  trust  estate.'  "Where 
stock  stands  in  the  name  of  a  person  as  "  trustee,"  he  is  liable 
thereon,  even  though  he  is  acting  merely  as  the  agent  of  an- 
other person.* 

The  cestui  que  trust  is  not  liable  on  the  stock  held  by  the 
trustees.  The  corporation  cannot  hold  him  liable;  neither  can 
the  corporate  creditors.  The  cestid  que  trust  cannot  be  held 
■either  on  the  unpaid  subscription  or  on  the  statutory  Liability 
of  the  stock.  He  is  a  stranger  to  the  corporation  and  its  cred- 
itors.^ 

But  here  the  exemption  of  the  cestm  que  tn'ust  ceases.  He 
does  not  entirely  escape  LLabUity.  His  exemption  from  liabil- 
ity to  the  creditors  of  the  trust  does  not  protect  him  from  lia- 
bility, to  the  trustee.  He  is  bound  to  indemnify  the  trustee 
and  to  repay  to  him  any  debts  which  the  latter  may  have  paid 
in  the  administration  of  the  trust.*    The  indemnity  which  the 


AtL  Eep.  789  (Md.,  1897).  A  person 
who  allows  stock  to  stand  in  his 
name  on  the  books  of  a  national  bank 
is  liable  on  the  statutory  liability 
therefor,  even  though  he  held  the 
stock  as  trustee  for  the  bank  itself. 
Lewis  V.  Switz,  74  Fed.  Eep.  381 
(1896).  On  this  subject  of  liability 
of  trustees,  see  also  §  705  on  the  lia- 
bility of  promoters;  §  508  on  the  lia- 
bility of  officers  of  unincorporated 
associations;  §  888  on  the  liability  of 
committeemen,  and  §  734  on  the  Har 
bUity  of  persons  who  sign  their 
names  and  add  an  official  title. 

iHoare's  Case,  2  John.  &  H.  239 
<1862). 

2  Cunninghame  u  City  of  Glasgow 
Bank,  L.  E.  4  App.  Cas.  607  (1879). 

3  In  New  York,  by  statute,  trustees 
holding  stock  in  railroad  or  manu- 
facturing corporations  are  released 
from  liability.  Laws  of  1893,  ch.  688, 
sec.  54  By  the  statutes  of  the  United 
States  a  similar  provision  applies  to 
national  banlis.    E.  S.,  §  5153.    But 


this  exemption  does  not  protect  the 
trustee  unless  the  stock  registered 
in  liis  name  is  registered  to  him  as 
"trustea"  Davis  v.  Essex  Baptist 
Soc,  44  Conn.  582  (1877).  A  trustee 
is  not  liable  on  national  bank  stock, 
ids  trusteeship  appearing  on  the 
books.  Welles  v.  Larrabee,  36  Fed. 
Eep.  866  (1888).    See  86  id.  972. 

4  Wadsworth  v.  Laurie,  164  HL  42 
(1896). 

SMitcheU's  Case,  L.  R  9  Eq.  363 
(1870);  Ex  ■parte  Bugg,  2  Dr.  &  Sm. 
452  (1865);  WiUiams's  Case,  L.  E.  1 
Ch.  D.  576  (1875);  King's  Case,  L.  E. 
6  Ch.  App.  196  (1871);  Fenwick's  Case, 
1  De  G.  &  Sm.  557  (1849);  Newry,  etc. 
E'y  V.  Moss,  14  Beav.  64  (1851). 

6  Butler  u  Cumpston,  L.  E.  7  Eq.  16 
(1868);  James  v.  May,  L.  R.  6  H.  L. 
338  (1873);  Chapman's  Case,  L.  E  3 
Eq.  361  (1866);  iJe  National  Fin.  Co., 
L.  R.  3  Ch.  App.  791  (1868);  Perry, 
Trusts,  g§  485,  486.  In  the  case  of 
Jervis  v.  Wolferstan,  L.  E.  18  Eq.  18 
(1874),  the  court  said,  in  enforcing 
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trustee  may  claim  from  Mm  cannot  be  denied  on  the  ground 
that  the  trustee  is  u'responsible,  and  consequently  that  the  cor- 
poration cannot  get  anything  from  him.'  But  until  the  trustee 
is  actually  called  on  by  the  corporation  to  pay,  he  cannot  com- 
pel the  cestui  que  trust  to  give  indemnity.^ 

This  liability,  however,  of  the  cestui  que  trust  may  be  avoided. 
If  the  trustees  are  "willing  to  provide  in  the  trust  instrument 
that  the  cestwbi  que  trust  shall  not  be  liable,  such  a  provision  is 
legal  and  effectual.  The  cestui  que  trust  then  escapes  liability 
absolutely  and  completely.'  This  rule  does  not  apply  to  a  trans- 


indemnity  to  the  trustees  of  stock: 
''  I  take  it  to  be  a  general  rule  that 
where  persons  accept  a  trust  at  the 
request  of  another,  and  that  other  is 
a  cestui  que  trust,  he  is  personally 
liable  to  indemnify  the  trustees  for 
any  loss  accruing  in  the  due  execu- 
tion of  the  trust;  and  under  that  doc- 
trine I  shaU  hold  that  the  estate  of 
the  testator  became  liable  to  indem- 
nify the  trustees  against  the  payment 
of  this  large  sum  of  money."  Hem- 
ming V.  Maddick,  L.  E.  7  Ch.  App.  395 
(1873),  where  the  court  held  also  that 
the  trustee  might  authorize  the  cor- 
poration to  use  the  trustee's  name 
and  collect  from  the  cestui  que  trust. 
In  Hughes-Hallett  v.  Indian,  etc.  Co., 
L.  R.  33  Oh.  D.  561  (1883),  it  is  held 
that  the  trustees  cannot  sue  for  in- 
demnity before  the  corporation  has 
demanded  payment.  See  also  Phene 
V.  Gillan,  5  Hare,  111  (1845),  where  a 
mortgagor  of  stock  was  held  liable 
to  indemnify  the  mortgagee,  who 
had  been  held  liable  on  the  stock. 
The  court  said  the  mortgagor  was 
liable  the  same  as  a  "  trustee  of  lease- 
hold property  under  covenants  for 
the  benefit  of  a  cestui  que  trust."  In 
Balsh  V.  Hyham,  3  P.  Wms.  453  (1728), 
the  lord  chancellor  said  that  "  it  is  a 
rule  that  the  cestui  que  trust  ought 
to  save  the  trustee  harmless  as  to  all 
damages  relating  to  the  trust,"  and 
.  consequently  that  the  cestui  que  trust 
must  repay  to  the  trustee  money  bor- 
rowed by  the  latter  and  given  to  the 


cestui  que  trust,  the  trust  consisting 
of  stock  which  was  pledged  to  secure 
the  loan.  Approved  in  Ex  parte 
Chippendale,  4  De  G.,  M.  &  G.  19, 
54  (1854).  Lindley,  PartiL  373,  374 
(EweU's  2d  Am.  ed.),  says:  "  The  right 
of  a  trustee  to  indemnity  from  his 
cestui  que  trust  very  closely  resem- 
bles the  right  of  an  agent  to  indem- 
nity from  his  principal  A  trustee 
is  clearly  entitled  to  be  indemnified 
out  of  the  trust  property  against  all 
costs,  charges,  and  expenses  properly 
incurred,  and  against  all  losses  sus- 
tained by  him  in  the  execution  of 
his  trust;  and  if  the  trust  property 
is  not  sufficient  for  the  purpose  of 
indemnifying  him  in  respect  of  such 
matters,  his  cestui  que  trust,  if  under 
no  disability,  is  personally  liable  to 
indemnify  him,  unless  such  liability 
is  excluded  by  some  special  cii'cum- 
stance.  ...  If  there  is  an  express 
covenant  to  indemnify,  the  obliga- 
tion will  be  limited  by  the  covenant." 
liJe  National  Fin.  Co.,  L.  R.  3  Ch. 
App.  791  (1868);  Cruse  v.  Paine,  L.  R. 
6  Eq.  641  (1868). 

2  Hughes-Hallett  v.  Indian,  etc.  Co., 
L.  R.  22  Ch.  D.  561  (1882). 

3  Thus,  in  Ew  parte  Chippendale,  4 
De  G.,  M.  &  G.  19,  52  (1854),  the  coiirt 
says,  in  a  dictum:  "No  doubt  a  com- 
pany's deed,  or  any  other  deed,  may 
be  so  framed  as  to  deprive  directors 
or  trustees  of  the  right  to  indemnity; 
and,  if  parties  think  proper  to  accept 
directorships  or  trusts  under  deeds 
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action  where  the  registered  stockholder  is  merely  the  nominal 
holder,  or  agent  for  another  person.^ 

§  247.  The  Uability  of  a  pledgee  of  shares  —  Pledge  of  stoclc 
hy  the  corporation  itself. — A  pledgee  of  stock,  that  is,  one  to 
whom  the  stock  has  been  transferred  in  pledge  or  as  collateral 
security,  and  who  has  had  the  stock  transferred  into  his  own 
name  on  the  corporate  books,  is  liable  to  the  creditors  of  the 
corporation  as  though  he  were  the  absolute  owner  of  the  stock." 
This  rule  has  frequently  been  enforced  in  the  case  of  a  pledge 
of  shares  of  stock  in  a  national  bank.'  A  pledgee  of  certifi- 
cates of  stock  may  legally  cause  the  stock  to  be  transferred  on 
the  corporate  books  into  the  name  of  an  irresponsible  agent  or 
representative  of  the  pledgee.  When  this  is  done  the  pledgee 
is  not  liable  on  the  stock.*    A  statute  frequently  relieves  the 


so  framed,  they  must  abide  by  the 
consequences."  See  also  Gillan  v. 
Morrison,  1  De  G.  &  Sm.  421  (1847), 
holding  that  an  express  agreement 
that  the  cestui  que  trust  shall  be 
liable  to  the  vtrustee  to  a  certain  ex- 
tent and  no  more  is  binding  on  the 
trustee. 

1  See  §§  249,  253,  infra. 

2  Pauly  V.  State  L.  &  T.  Co.,  165  U.  S. 
606  (1897);  National  Foundry,  etc. 
Works  V.  Oconto  Water  Co.,  68  Fed. 
Eep.  1006  (1895);  Tuthill  Spring  Co.  v. 
Smith,  90  Iowa,  331  (1894);  Calumet 
Paper  Co.  v.  Stotts  Inv.  Co.,  96  Iowa, 
147  (1895) ;  Harper  v.  Carroll,  69  N.  W. 
Eep.  610  (Minn.,  1896);  State  v.  Bank, 
etc.,  73  N.  W.  Rep.  153  (Minn.,  1897); 
Chatham  Bank  v.  Brobston,  27  S.  E. 
Rep.  790  (Ga.,  1897);  Ball  Elec.  Light 
Co.  V.  Child,  68  Conn.  522  (1897);  Na- 
tional Comm.  Bank  v.  McDonnell,  92 
Ala.  387  (1891);  Moore  v.  Jones,  8 
Woods,  53  (1877);  S.  C,  17  Fed.  Cas. 
690;  Pullman  v.  Upton,  96  U.  S.  338 
(1877);  Aultman's  Appeal,  98  Pa.  St. 
505  (1881) ;  Crease  v.  Baboock,  51  Mass. 
525  (1846);  Holyoke  Bank  v.  Burn- 
ham,  65  Mass.  183  (1853);  Sleeper  v. 
Goodwin,  67  Wis.  577  (1887);  Rosevelt 
V.  Brown,  11  N.  Y.  148  (1854);  U.  S. 
Trust  Co.  V.  U.  S.  F.  Ins.  Co.,  18  N.  Y. 
199  (1858);  Grew  v.  Breed,  51  Mass. 


569  (1846) ;  Royal  Bank  of  India's  Case, 
L.  R.  7  Eq.  91  (1868);  S.  C,  L.  R.  4  Ch. 
App.  252  (1869);  Weikersheira's  Case, 
L.  R.  8  Ch.  App.  831  (1873);  Price  & 
Brown's  Case,  3  De  G.  &  Sm.  146 
(1850),  in  which  the  holders  of  shares 
taken  ,as  security,  who  had  new 
shares  issued  in  their  own  names  in 
exchange  for  the  old  shares  which 
had  been  called  in,  were  declared  to 
be  contributories,  though  the  direct- 
ors knew  the  nature  of  their  holding ; 
Richardson  v.  Abendroth,  43  Barb. 
162  (1864).  And  the  pledgee  is  liable 
upon  the  stock  even  after  his  debt 
has  been  paid  and  the  certificate 
handed  back  to  the  pledgor,  if  the 
retransf  er  is  not  properly  entered  on 
the  corporate  books.  Bowden  [Bow- 
dell]  V.  Farmers',  etc.  Nat.  Bank,  25  Int. 
Rev.  Rec.  405  (1877);  S.  C,  3  Fed.  Cas. 
1029;  Johnson  v.  Somerville  Dyeing, 
etc.  Co.,  81  Mass.  216  (1860);  Adderly 
V.  Storm,  6  Hill,  624  (1844). 

3  Pauly  V.  State  L.  &  T.  Co.,  165  U.  S. 
606  (1897);  Magruder  v.  Colston,  44 
Md.  349  (1876);  Wheelock  v.  Kost,  77 
111.  296  (1875);  Hale  v.  Walker,  31 
Iowa,  344  (1871);  Barre  Nat.  Bank  r. 
Hingham  Mfg.  Co.,  127  Mass.  563 
(1879);  National  Bank  v.  Case,  99  XT.  S. 
628  (1878).    Of.  86  Fed.  Rep.  1006. 

4  Henkle  v.  Salem  Mfg.  Co.,  39  Ohio 
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r§  247. 


pledgee  from  his  liability .^  "Where  the  pledgee  of  national  bank 
stock  causes  it  to  be  placed  in  the  name  of  another  person  in 
■order  to  avoid  liability,  such  act  is  legal  and  the  pledgor  may 
be  held  liable  on  such  stock.^ 

A  pledgee  of  stock  may  protect  his  interest  in  the  stock  and 
may  at  the  same  time  avoid  liability  as  a  stockholder  by  hav- 

held  that  the  pledgees  were  not  lia- 
ble to  corporate  creditors  upon  the 
shares  so  held  by  them;  and  such 
also  is  the  rule  now  in  Missouri. 
Union  Sav.  Assoc,  v.  Seligman,  93 
Mo.  635  (1887),  overruling  Griswold  v. 
Seligman,  73  Mo.  110  (1880).  See  also 
Melvin  v.  Lamar  Ins.  Co.,  80  111.  446 
(1875).  In  England,  Chapman's,  etc. 
Case,  L.  R  3  Eq.  361  (1867);  Be  An- 
glesea  ColUery  Co.,  L.  E.  3  Eq.  379 
(1866);  Ind's  Case,  L.  E.  7  Ch.  485 
(1873),  were  under  the  Companies 
Act.  In  lie  City  Terminus  Hotel  Co., 
L.  E.  14  Eq.  10  (1873),  a  hotel  company 
borrowed  £40,000  of  a  railroad  com- 
pany and  gave  its  unissued  shares  as 
security,  they  being  placed  in  the 
hands  of  a  trustee,  with  power  to 
sell,  and  thas  reduce  the  debt.  After- 
wards the  railway  company  bought 
the  hotel,  and  the  hotel  company  was 
wound  up.  Held,  that  the  railway 
company  were  not  stockholders,  but 
creditors,  and  were  entitled  to  de- 
duct the  amount  of  the  loan  from 
the  purchase-money.  See  also  Man- 
chester, etc.  Corp.'s  Case,  33  W.  R.  41 
(1873);  NelHs  v.  Coleman,  98  Pa.  St. 
465  (1881),  where  the  corporation  re- 
ceived subscriptions  as  a  loan,  to  be 
repaid.  It  was  held  to  be  valid.  In 
Massachusetts  the  pledgee  is  liable 
on  the  stock  as  owner  only  when  the 
certificate  fails  to  show  that  the 
shares  are  held  merely  as  collateral. 
Barre  Nat.  Banku  HinghamMfg.  Co., 
137  Mass.  563  (1879).  And  so  in  Con- 
necticut. Davis  V.  Essex  Baptist 
Soc,  44  Conn.  583  (1877). 

2Pauly  V.  State  L.  &  T,  Co.,  165 
IT.  S.  606  (1897). 


St.  547  (1883);  Welles  v.  Larrabee,  36 
Fed.  Eep.  866  (1888).  Where  the 
pledgee  of  national  bank  stock  causes 
new  certificates  to  be  issued  in  the 
name  of  one  of  his  employees,  the 
former  is  not  liable  on  the  stock. 
National,  etc.  Bank  v.  Harmon,  79 
Fed.  Eep.  891  (1897).  In  Anderson 
V.  Philadelphia  Warehouse  Co.,  Ill 
U.  S.  479  (1884),  it  is  held  that  a 
pledgee  of  shares  of  stock  in  a  na- 
tional bank,  who  takes  the  security 
for  his  benefit  in  the  name  of  an  irre- 
sponsible person,  as  trustee,  for  the 
avowed  purpose  of  avoiding  individ- 
ual liability  as  a  share-owner,  incurs 
no  liability  which  can  be  enforced 
by  creditors  of  the  bank  in  case  of 
its  failure.  To  same  effect,  Newry, 
etc.  E'yi;.  Moss,  14  Beav.  64  (1851). 
Cf.  Addison's  Case,  L.  E.  5  Ch.  App. 
394  (1870).  A  transfer  of  shares  by 
one  who  holds  them  as  collateral  se- 
curity, for  the  purpose  of  avoiding 
liability  thereon,  is  not  a  conversion. 
Heath  v.  Griswold,  5  Fed.  Eep.  573 
(1881).  See  also  §§  466,  470,  and  cf. 
§  358,  infra. 

1 N.  Y.  Laws,  1893,  cli.  688,  §  54; 
also  Part  VII,  infra.  See  McMahon 
V.  Macy,  51  N.  Y.  155  (1873).  A  simi- 
lar provision  is  found  in  the  old  New 
York  Manufacturing  Companies  Act 
of  1848  (N.  Y.  Laws,  1848,  ch.  40,  §  16). 
See  Stover  v.  Flack,  30  N.  Y.  64  (1864) ; 
S.  C,  41  Barb.  163.  Cf  Re  Reciproc- 
ity Bank,  33  N.  Y.  9,  17  (1860).  And 
a  similar  provision  has  been  enacted 
in  Maryland.  Matthews  v.  Albert, 
34  Md.  537  (1866).  In  Bui-gess  v.  Se- 
ligman, 107  U.  S.  30  (1883),  the  su- 
preme court  of  the  United  States 
•construed  the  Missouri  statute,  and 
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ing  tlie  stock  transferred  into  his  name  as  "pledgee; "  in  other 
words,  by  having  the  certificate  made  out  to  him  in  his  own 
name,  adding  thereto  the  word  "  pledgee."  Where  the  trans- 
fer is  made  in  this  manner,  the  pledgee  is  not  liable  on  the  stat- 
utory or  subscription  liability,  even  though  the  corporation  be- 
comes insolvent.! 

In  some  states  there  are  statutes  as  well  as  decisions  to  the 
effect  that  notice  to  the  corporation  that  a  person  holds  as 
pledgee  certain  certificates  of  stock,  which  stand  on  the  books 
of  the  company  in  the  pledgor's  name,  prevents  an  attachment 
against  the  pledgor  from  reaching  more  than  the  equity  of  re- 
demption in  such  stock.^ 

A  pledgee  of  stock  who  holds  the  certificates,  but  who  does 
not  appear  on  the  corporate  books  as  a  stockholder,  is  not  Ua- 
■  ble  as  a  stockholder.'  Where  the  corporation  pledges  its  un- 
issued stock  in  order  to  secure  a  corporate  debt,  the  pledgee 
is  not  liable  to  other  corporate  creditors  on  such  stock.* 

liable  on  the  stock  either  to  the  cor- 
poration or  its  creditors.  Adams  v. 
National  Foundry,  etc.  Works,  76  Fed. 
Eep.  166, 175  (1896),  holding  also  that 
under  the  "Wisconsin  statute,  if  an 
issue  of  stock  as  collateral  for  a  debt 
of  the  company  is  illegal,  the  stock  is 
void,  and  the  holder  thereof  is  not  lia- 
ble to  corporate  creditors  who  were 
not  especially  misled  by  his  conduct; 
and  that  persons  holding  stock  by  di- 
rect issue  as  collateral  security  for  a 
debt  of  the  company  to  them  are  not 
liable  to  creditors  of  the  company  as 
subscribers,  unless  they  allowed  them- 
selves to  be  represented  as  sharehold- 
ers to  the  creditors,  who  gave  credit 
on  the  faith  of  that  habUity.  Where 
the  corporation  pledges  its  unissued 
stock  to  one  of  its  creditors  as  col- 
lateral security,  he  is  not  liable  to 
corporate  creditors  who  were  such 
before  the  issue  was  made.  GUman 
V.  Gross,  72  N.  W.  Eep.  885  (Wis., 
1897).  Where  a  corporation  pledges  its 
stock  as  security  for  a  debt  due  from 
the  corporation  to  the  pledgee,  and 
the  certificates  of  stock  state  upon 
their  face  that  they  are  full  paid,  the 


iPauly  V.  State  L.  &  T.  Co.,  165 
U.  a  606  (1897).  A  pledgee  of  na- 
tional bank  stock  is  not  liable  on  the 
statutory  liability,  where  he  is  reg- 
istered on  the  books  of  the  bank  as 
holding  the  stock  as  coUateraL  Beal 
V.  Essex  Sav.  Bank,  67  Fed.  Rep.  816 
(1895).  It  is  proper  and  legal  for  a 
corporation  to  add  to  the  name  ap- 
pearing on  the  stock  certificate  the 
words  "  as  pledgee,"  or  "  as  collateral 
security,"  or  similar  words.  See  §  466 
and  ch.  XXVII,  infra. 

2  See  ch.  XXVH,  infra. 

3  Prouty  V.  Prouty,  etc.  Co.,  155  Pa. 
St.  113  (1893).  An  unrecorded  pledgee 
is,  of  course,  not  liable  on  the  statu- 
tory liability.  Henkle  v.  Salem,  etc. 
Co.,  39  Ohio  St.  547  (1883).  See  also 
§  258,  infra. 

^  Where  a  Wisconsin  corporation 
pledges  its  own  stock  to  one  of  its  own 
creditors,  such  creditor  is  not  liable 
thereon  to  corporate  creditors  as  a 
stockholder.  Andrews  v.  National 
Foundry,  etc.  Works,  77  Fed.  Eep. 
774  (1897).  Where  the  pledgees  of 
stock  from  the  corporation  foreclose 
by  sale,  they  do  not  thereby  become 
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§248.  Tlie  liability  of  an  executor  or  administrator. —  The 
estate  of  a  deceased  person  is  liable  upon  the  stock  held  and 
owned  by  the  decedent  in  the  same  way  and  to  the  same  ex- 
tent that  the  shareholder  was  liable  in  his  life-time.  Accord- 
ingly, an  executor  or  administrator  of  the  estate  of  a  deceased 
shareholder  is  chargeable  upon  the  shares  of  the  decedent  to 
the  extent  of  the  property  that  comes  into  his  hands  as  the  per- 
sonal representative  of  the  deceased.^  The  executor  or  admin- 
istrator becomes  personally  liable  upon  the  stock,  if  he  pay 
away  the  assets  of  the  estate  in  legacies  without  making  pro- 


pledgee  cannot  be  lield  liable  on  said 
stock,  even  though,  the  company  has 
become  insolYent.  Bloomenthal  v. 
Ford,  [1897]  A.  C.  156,  rev'g  Ee  Veuve 
Monnier,  etc.  Co.,  [1896]  2  Ch.  535. 
But  Purness  v.  Cynthiana,  etc.  Co., 
ri893]  21  R.  239,  holds  otherwise 
where  the  pledgee  knew  that  they 
were  not  paid  up. 

iThe  estate  of  a  deceased  stock- 
holder is  liable  on  the  statutory  lia- 
bility in  Wisconsin,  even  though  the 
stock  still  stands  in  the  name  of  the 
deceased  person.  The  executors  are 
not  liable  except  to  the  extent  of  the 
estate.  Gianella  v.  Bigelow,  71  N. 
W.  Rep.  Ill  (Wis.,  1897).  An  estate 
is  liable  on  the  statutory  liability 
of  a  deceased  stockholder  in  a  na- 
tional bank.  Wickham  v.  Hull,  60 
Fed.  Eep.  326  (1894);  Thomas's  Case, 
1  De  G.  &  Sm.  579  (1849);  Baird's 
Case,  L.  E.  5  Ch.  App.  735  (1870),  hold- 
ing that  the  presumption  is  that  ex- 
ecutors of  a  deceased  shareholder 
succeed  to  his  full  liability;  Thomas 
V.  Evans,  9  Sc.  Ct.  of  Sess.  Cas.  (3d 
ser.)  810  (1871);  Evans  v.  Coventry, 
35  L.  J.  (Ch.)  489  (1856),  holding  the 
executor  liable  only  to  the  extent  of 
the  estate  funds.  To  same  effect, 
Blakeley's  Case,  13  Beav.  133  (1850); 
Ex  parte  Gouthwaite,  3  Mac.  &  G. 
187  (1851);  Ex  parte  Doyle,  3  Hall  & 
T.  331  (1850);  Ex  parte  Hall,  1  Mac. 
&  G.  307  (1849);  Hamer's  Case,  '3 
De  G.,  M.  &  G.  366  (1853);  Robinson's 


Case,  6  De  G.,  M.  &  G.  573  (1856) ;  Ness 
V.  Armstrong,  3  De  G.  &  Sm.  38,  n. 
(1849);  StrafEon's  Case,  1  De  G.,  M.  & 
G.  576  (1852) ;  Bulmer's  Case,  33  Beav. 
435  (1864);  Gouthwaite's  Case,  3  De  G. 
&  Sm.  258  (1850);  Taylor  v.  Tay- 
lor, L.  R.  10  Eq.  477  (1870);  Alex- 
ander's Case,  15  Sol.  Jour.  788  (1871); 
Hamer's  Case,  3  De  G.  &  Sm.  279' 
(1850);  New  England  Comm.  Bank 
V.  Newport  Steam  Factory,  6  R.  1. 154 
(1859);  CrandaU  v.  Lincoln,  53  Conn. 
73  (1884);  Bailey  v.  Hollister,  26  N.  Y. 
112  (1862);  Chase  v.  Lord,  77  N.  Y.  1 
(1879) ;  Witters  v.  Sowles,  25  Fed.  Rep. 
168  (1885);  S.  C,  32  Fed.  Eep.  130 
(1887),  relative  to  the  liability  of  an 
executor  under  the  federal  statute 
governing  national  banks ;  also  Davis 
V.  Weed  (U.  S.  D.  C),  44  Conn.  569 
(1877) ;  S.  C,  7  Fed.  Cas.  186 ;  Schouler, 
Executors,  §  380.  An  administrator 
is  not  liable  on  national  bank  stock 
even  though  he  is  the  residuary  dis- 
tributee of  the  estate.  Re  Bingham, 
127  N.  Y.  296  (1891).  Some  of  the 
earlier  Massachusetts  cases  are  in  ap- 
parent conflict  with  the  rule  declared 
in  the  text.  Child  v.  Coifin,  17  Mass. 
64  (1820);  Gray  v.  Coffin,  63  Mass.  20O 
(1852):  Ripley  v.  Sampson,  27  Mass. 
371  (1830);  Andrews  v.  Callender,  30 
Mass.  484(1833);  Dane  v.  Dane  Mfg. 
Co.,  80  Mass.  489  (1860);  Grew  v. 
Breed,  51  Mass.  569  (1846).  See  also 
Re  Cheshire  Banking  Co.,  L.  R.  33 
Ch.  D.  301  (1886). 
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vision  to  meet  the  liability  on  the  stock.^  "Where,  however, 
the  stock  goes  to  a  legatee  or  Ufe  tenant,^  the  estate  may  not 
be  liable.  An  estate  is  liable  for  stock  which  the  deceased 
owned  in  a  national  bank,  and  such  liability  may  be  enforced 
in  the  federal  court,  although  the  estate  is  stiU  in  the  probate 
court  and  the  time  for  filing  claims  against  the  estate  in  the 
probate  court  has  expired.'  An  unpaid  subscription  due  from 
the  estate  of  a  deceased  stockholder  is  a  claim  which  should  be 
presented  to  the  probate  court.*  Where  the  estate  has  been 
administered  and  distributed  and  the  administrators  discharged, 
the  jproperty  of  the  estate  may  be  followed  into  the  hands  of 
distributees  for  the  purpose  of  paying  an  unpaid  subscription.' 
Executors  who  have  inventoried  national  bank  stock  as  part  of 
the  assets  of  the  estate  are  liable  thereon  as  executors.*  An 
assessment  levied  under  the  national  bank  act  on  stock  held 
by  an  administrator  has  no  preference  over  other  debts  of  the 
estate.''  Where  the  estate  of  a  deceased  stockholder  in  a  na- 
tional bank  is  distributed  and  the  stock  continues  to  stand  in 
his  name  and  the  bank  becomes  insolvent,  an  assessment  on  the 
stock  may  be  collected  by  compelling  the  distributees  to  meet 
the  same.^  Where  the  executor  settles  the  estate  without  pro- 
bate proceedings,  the  property  of  the  estate  may  be  followed 
to  answer  to  the  statutory  liability  on  national  bank  stock 
standing  in  the  name  of  the  deceased.'    When  the  executors 

1  Taylor  v.  Taylor,  L.  R  10  Eq.  477        <  State  v.  Probate  Court,  68  N.  W. 
(1870) ;  Jefferys  v.  Jefferys,  24  L.  T.    Eep.  1063  (Minn.,  1896). 

Eep.  177  (1871);  Thomas's  Case,  IDeG.  5  Lake,  etc.  Co.  v.  Lindeke,  68  N. 

&  Sm.  .579  (1849),  where  the  debts  W.  Eep.  974  (Minn.,  1896). 

had  exhausted  the  estate.    In  Stew-  *>  Parker  v.  Eobinson,  71  Fed.  Eep. 

art  V.  Evans,  9  So.  Ct.  Sess.  Cas.  (3d  2.56  (18951.    A  decree  that  shares  of 

ser.)  810  (1871),  it  is  held  that  where  stock  in  a  national  bank  do  not  be- 

executors  pay  away  the  estate  bona  long  to  an  estate  does  not  prevent 

fide,  they  are  not,  after  a  lapse  of  six-  another  suit  against  another  person 

teen  years,  liable  personally  for  a  defi-  as  the  owner,  even  though  such  other 

cit  on  shares.     Cf.  Witters  v.  Sowles,  person  was  a  party  defendant  to  the 

25  Fed.  Eep.  168  (1885).  first  suit,  being  a  daughter  and  heir 

2  The  estate  is  not  liable  on  the  stat-  of  the  decedent.    Eicaud  v.  Tysen,  78 
utory  liability  where  the   stock  is  Fed.  Eep.  561  (1897). 
transferred  to  the  life  tenant.    Black-  t  In  re  Beard's  Estate,  50  Pac.  Eep. 
more  v.  Woodward,  71  Fed.  Eep.  321  336  (Wyo.,  1897). 

<1895).    See  §§  353,  560,  infra.  SDent  v.  Matteson,  73  N.  W.  Eep. 

3  Zimmerman  v.  Carpenter,  84  Fed.     416  (Minn.,  1897). 

Eep.  747  (1898);  Tourteiot  v.  Finke,  87  9  Baker  v.  Beach,  85  Fed.  Eep.  836 
Fed.  Eep.  840  (1898).  (1898).    See  also  87  Fed.  Eep.  113. 
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accept  a  transfer  in  their  own  names  they  make  themselves 
personally  liable  on  the  stock.^  An  executor  who  takes  new 
shares  for  the  estate  is  personally  liable  thereon.^  A  partner- 
ship association  under  the  statutes  of  Pennsylvania  is  not  a 
corporation  to  the  extent  that  the  estate  of  a  stockholder  is 
liable  on  a  claim  arising  after  the  death  of  such  stockholder.' 
Statutes  are  often  found  relieving  executors  and  administrators 
from  this  liability.*  A  foreign  executor  or  administrator  has 
no  absolute  right  to  transfer  the  stock  of  the  estate.^ 

§  2i9.  The  liability  of  principal  and  agent  on  stoelc  standing 
in  the  agent's  name. — -  Sometimes  a  subscription  for  stock  is 
made  by  one  person  as  the  agent  of  another,  and  the  stock  is 
entered  on  the  corporate  books  in  the  name  of  the  agent.  In 
such  a  case  it  is  the  rule  that  corporate  creditors  may  hold 
either  the  principal  or  the  agent  responsible  on  the  stock.^  An 
agent  who  is  compelled  to  assume  and  pay  charges  on  the  stock 


1  Alexander's  Case,  15  SoL  Jour.  788 
<1871).  In  New  York  it  is  held  that 
an  action  to  charge  an  executor  on 
the  stock  of  the  estate  need  not  be 
joined  with  an  action  to  enforce  an 
individual  subscription  by  the  ex- 
ecutor.   Erie,  etc.  R.  R.  v.  Patrick, 

3  Keyes,  353  (1865).  A  special  stat- 
ute of  limitations  applicable  to  ex- 
«cutors  will  apply  to  an  executor's 
liability  on  stock.  Sayles  v.  Bates, 
15  R.  I.  343  (1886).  In  England  an 
•executor  is  liable  personally  on  stock 
if  he  transfers  it  to  himself;  other- 
wise not,  the  title  to  the  stock  being 
left  in  the  name  of  the  testator. 
Healey,  Company  Law  and  Pr.,  p.  90; 
Buchan's  Case,  L.  R.  4  App.  Cas.  549 
(1879). 

2  Feamside's  Case,  L.  R.  1  Ch.  App. 
331  (1866);  Spence's  Case,  17  Beav. 
203  (1853);  Jackson  v.  Turquand,  L.  R. 

4  H.  L.  305  (1869);  Mallorie's  Case, 
L.  R.  3  Ch.  App.  181  (1866).  Of.  Rus- 
sell's Case,  15  SoL  Jour.  790  (1871). 

3  Bodey  v.  Cooper,  83  Md.  635  (1896). 
*  See  Part  VII,  infra. 
5  See  §  330,  infra. 
e  Burr  v.  Wilcox,  23  N.  Y.  551  (18601. 

See  also  §§  68,  69,  345,  supra,  and 
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§  353,  infra.  Of.  Grangers'  Market 
Co.  V.  Vinson,  6  Oreg.  173  (1876); 
Barrett's  Case,  4  De  G.,  J.  &  S.  416 
(1864),  where  one  who  allowed  an- 
other to  use  his  name  in  registering 
stock  as  a  favor,  and  under  agree- 
ment that  he  should  incur  no  liabil- 
ity, was  held  to  be  a  contributory. 
A  broker  who  has  the  stock  trans- 
ferred into  his  own  name  is  liable 
as  though  he  were  the  full  owner. 
McKim  V.  Glenn,  66  Ind.  479  (1887). 
An  unregistered  transfer  to  one  as 
agent  to  sell  does  not  render  such 
agent  liable  for  the  unpaid  subscrip- 
tion. Powell  V.  Willamette  Valley 
R.  R.,  15  Oreg.  393  (1887);  Mann  v. 
Currie,  3  Barb.  394  (1848),  where  one 
who  held  stock  in  his  own  name,  but 
really  as  an  agent  or  broker  for  its 
sale,  was  held  to  be  a  stockholder  at 
the  suit  of  creditors.  One  to  whom 
stock  is  issued,  and  in  whose  name  it 
appears  on  the  books  of  the  corpora- 
tion, is  liable  to  the  creditors  of  the 
corporation  for  the  unpaid  subscrip- 
tion, although  he  is  not  the  owner  of 
such  stock.  Baines  v.  Babcock,  95 
Cal.  581  (1891). 
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may  recover  from  his  principal  the  amount  so  paid.^  Where  a 
tra,nsfer  is  made,  not  to  the  principal  himself,  but  to  an  agent, 
the  latter  is  but  a  nominal  holder,  and  is  subject  to  the  rules, 
applicable  to  such. 

The  transferee  of  an  agent,  when  suit  is  brought  by  corpo- 
rate creditors  to  enforce  a  demand  against  the  stock,  cannot  set 
up  that  the  agent  had  no  power  to  transfer  the  stock  to  him. 
If  he  has  received  the  certificates  and  appears  as  a  stockholder 
oa  the  books  of  the  corporation,  he  is,  as  between  himself  and 
creditors  of  the  corporation,  a  shareholder.^ 

It  is  a  serious  question  whether  so-called  "  dummies  " — that 
is,  persons  holding  in  their  own  names  stock  which  belongs  to 
others,  in  order  to  enable  the  latter  to  avoid  hability  thereon  — 
are  not  to  be  regarded  as  agents  rather  than  trustees.  This 
question,  however,  is  considered  elsewhere.' 

§  250.  Liability  where  stock  is  siibscribed  for  or  held  iy  or 
in  the  names  of  infants  and  married  women. —  It  has  already 
been  shown  that  an  infant  cannot  be  held  liable  upon  a  sub- 
scription to  stock,*  and  any  person  subscribing  for  shares  in  the 
name  of  an  infant  renders  himself  personally  liable  thereon. 
A  person  buying  stock  in  a  national  bank  in  the  names  of  his. 
minor  children  himself  becomes  liable  to  assessment  as  a  share- 
holder, for  minors  are  incapable  of  assenting  to  become  stock- 
holders so  as  to  bind  themselves  to  the  liabilities  thereof.^  The 
father  is  liable  even  though  the  child  becomes  of  age  after  the 
assessment  has  been  made  and  ratifies  the  purchase  of  the  stock.* 
So,  likewise,  when  shares  are  assigned  or  transferred  to  infants 
as  a  contrivance  to  escape  liability,  the  transferrer  remains  lia- 
ble.'   And  this  is  the  rule  as  to  an  infant  transferee,  although 

lOrri;.  Bigelow,14N.Y.556(1856);        7  Capper's  Case,  L.  R.  3  Ch.  App. 

afE'g  S.  C,  20  Barb.  21  (1854);  Stover  458  (1868);  Mann's  Case,  L.  E.  3  Ch. 

V.  Flack,  30  N.  Y.  64  (1864).  App.  459,  n.  (1867);  "Weston's  Case,  L. 

2  Wakefield  u  Fargo,  90  N.  Y.  213  E.  5  Ch.  App.  614  (1870);  Richardson's. 
(1882).  Upon  the  liability  of  agents  Case,  L.  E.  19  Eq.  588  (1875);  Roman, 
or  trustees  in  these  cases,  see  also  v.  Fry,  5  J.  J.  Marsh.  (Ky.)  634(1831); 
Crandallu  Lincoln,  52  Conn.  73(1884).  Castleman  v.  Holmes,  4  J.  J.  Marsh. 

3  See  §  253,  infra.  (Ky.)  1  (1830).  But  see  Parsons's  Case, 
*See  §  67,  supra,  and  §  318,  infra.    L.  R.  8  Eq.  656  (1869),  where  the  ao- 

5  Foster  v.  Chase,  75  Fed.  Rep.  797  tion  of  the  company  in  continuing 
(1896).  an  infant's  name,  and  not  notifying 

6  Foster  v.  Wilson,  75  Fed.  Eep.  797  his  vendor  of  his  infancy,  was  held 
(1896).  to  be  such  laches  as  to  estop  the  offi- 
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the  transfer  was  lonafide,  and  even  in  ignorance  of  the  infancy 
of  the  transferee.^  An  infant  who  has  subscribed  for  and  paid 
money  on  stock  may  repudiate  and  recover  back  the  money  so 
paid,  if  no  benefit  has  been  received.^  The  infant  may,  how- 
ever, upon  attaining  his  majority,  ratify  or  acquiesce  in  a  trans- 
fer of  shares  to  him  during  his  infancy,  and  thereby  render 
himself  liable  on  the  stock.'  The  plea  of  infancy  in  these  cases 
must,  however,  allege  repudiation  within  a  reasonable  time 
after  attaining  majority.* 


cial  liquidator  from  substituting  tlie 
vendor's  name  for  that  of  the  infant. 
Curtis's  Case,  L.  E.  6  Eq.  455  (1868); 
Eeid's  Case,  24  Beav.  318  (1857);  and 
see  cases  in  the  succeeding  notes 
herein. 

1  Weston's  Case,  L.  E.  5  Ch.  App. 
614  (1870);  Mann's  Case,  L.  E.  3  Ch. 
App.  459,  n.  (1867).  Thus,  a  broker  pur- 
chasing shares  for  the  account  of 
an  infant  was  held  liable  as  holder 
of  the  stock,  not  even  his  broker's 
agency  availing  to  protect  him. 
Euchizky  v.  De  Haven,  97  Pa.  St.  203 
(1881).  In  Nickalls  v.  Merry,  L.  E.  7 
H.  L.  530  (1875),  a  stock-jobber  was 
held  liable  where,  in  a  suit  to  recover 
calls  on  stock  sold  by  him  for  the 
Stock  Exchange,  it  turned  out  that 
the  ultimate  transferee  of  the  shares 
was  a  minor,  and  his  transferrer  had, 
in  consequence,  been  compelled  to 
pay  the  caUs.  If  three  persons  buy 
fifteen  shares  and  take  title  in  an  in- 
fant's name,  each  is  liable  on  five 
shares  and  no  more.  Brown  v.  Black, 
L.  E.  8  Ch.  App.  939  (1873).  Where  a 
party  subscribes  for  stock  in  the 
name  of  his  son,  even  without  the 
consent  or  knowledge  of  the  son, 
the  party  so  subscribing  is  not  liable 
himself  thereon.  JSe  Britannia,  etc. 
Assoc,  [1891]  1  Ch.  203  (1890). 

2  Hamilton  v.  Vaughan-Sherrin,  etc. 
Co.,  [1894]  3  Ch.  589. 

3  Lumsden's  Case,  L.  E.  4  Ch.  App. 
31  (1868),  where  an  infant  held  stock 
for  six  months.  Accordingly,  where 
an  infant,  after  becoming  of  age,  per- 


mits his  name  to  remain  on  the  reg- 
istry as  a  shareholder,  he  is  held  to 
have  ratified  the  antecedent  transfer 
to  him  during  his  minority.  Cork, 
etc.  E'y  V.  Cazenove,  10  Q.  B.  935 
(1847).  An  infant  raay  be  an  incor- 
porator, at  least  until  he  repudiates 
the  transaction.  All  rights  acquired 
prior  to  such  repudiation  are  pro- 
tected. iJe  Laxon,  67  L.  T.  Eep.  8a 
(1892). 

*  Dublin,  etc.  E'y  ■;;.  Black,  8  Exch. 
181  (1853).  Cf.  Birkenhead,  etc.  E'y 
V.  Piloher,  5  Exch.  34  (1850).  Where 
an  infant  transferee  became  of, age 
fourteen  months  before  the  winding 
up,  he  was  held  liable  as  a  contribu- 
tory by  acquiescence.  Ebbetts's  Case, 
L.  E.  5  Ch.  App.  303  (1870);  S.  C,  18 
W.  E.  303  (1869).  But  in  a  case  where 
the  winding  up  came  just  before  an 
infant  transferee  became  of  age,  it 
was  held  that  no  affirmative  repudi- 
ation was  necessary,  but  that  some 
distinct  act  of  afiSrmation  alone 
would  avail  to  render  him  liable 
after  majority.    Wilson's  Case,  L.  E. 

8  Eq.  240  (1869).  Where  the  winding 
up  occurs  just  before  or  just  after 
the  infant  transferee  becomes  of  age, 
it  is  said  that  he  need  not  expres.sly 
repudiate  in  order  to  escape  liability, 
"because  he  cannot  tell  whether  the 
company  intends  to  enforce  their 
claim  against  him,  and  therefore  he 
is  not  bound,  till  some  steps  are  taken, 
to  resist  his  being  a  shareholder  in 
the  company."    Mitchell's  Case,  L.  E. 

9  Eq.  363  (1870).    It  seems,  also,  that 
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What  is  a  reasonable  time  witMn  -whicli  tlie  iru'ant  must  re- 
pudiate the  contract  in  order  to  escape  chargeability  is,  in  gen- 
eral, a  question  of  law,  and  it  "wiU  vary  with  the  particular 
circumstances  of  each  individual  case.  In  general  it  is  the 
rule  that  the  transferee,  on  coming  of  age,  must  disaffirm 
promptly.    Laches  will  bar  his  right  to  repudiate.^ 

a  repudiation  dining  infancy  may, 
under  certain  circumstances,  avail 
to  discharge  an  infant  shareholder 
from  liability  to  p&y  calls  which  are 
made  after  he  attained  the  age  of 
twenty-one  years.  Newry,  etc.  R'y 
V.  Coombe,  3  Exch.  565,  578  (1849). 
The  court  said:  "  He  became  a  share- 
holder by  contract  during  infancy, 
and  during  infancy  he  disaffirmed 
the  contract;  therefore,  in  my  opin- 
ion, he  ceased  to  be  a  shareholder 
liable  to  be  sued  for  calls."  Where 
the  infant  transferee,  coming  of  age 
after  the  winding  up  had  been  com- 
menced, offered  to  affirm  the  con- 
tract, it  was  held  that  the  liquidators 
might,  in  the  interest  of  the  cred- 
itors, refuse  to  accept  the  offer,  and 
might  instead-  hold  the  transferrer 
liable.  Syraons's  Case,  L.  R.  5  Ch. 
App.  398  (1870);  Castello's  Case,  L.  R 
8  Eq.  504  (1869). 

1  In  one  English  case  we  find  it 
held  that  two  years'  delay  after  com- 
ing of  age  is  a  ratification  of  the  con- 
tract. Mitchell's  Case,  L.  B.  9  Eq. 
363  (1870).  In  another  case  fourteen 
months  was  held  sufficient.  Ebbetts's 
Case,  L.  E.  5  Ch.'  App.  303  (1870).  In 
a  third  case  a  lapse  of  three  years 
was  held  not  to  amount  to  an  affirm- 
ance of  the  contract.  Hart's  Case, 
L.  E.  6  Eq.  513  (1868).  In  this  case 
the  infant  shareholder  came  of  age 
six  months  after  the  proceedings  to 
wind  up  the  company  had  been  com- 
menced. She  was  served  with  no- 
tice of  these  proceedings  shortly 
before  her  majority.  Two  years  after, 
a  list  of  shareholders  liable  as  con- 
tributors, which  included  her  name, 
was  filed,  and  a  year  later  a  notice  of 


a  call  was  served  on  her.  She  re- 
sisted the  collection  of  the  amount 
of  that  call;  and,  although  her  re- 
sistance was  made  three  years  after 
she  came  of  age,  the  court  held  that 
she  was  not  liable.  After  a  repudia- 
tion of  the  contract  on  attaining  ma- 
jority, it  is  held  that  rendering  aid 
in  holding  the  transferrer  liable  is 
not  a  waiver  by  the  infant  of  his 
formal  repudiation  of  the  transfer  to 
him  of  which  the  corporate  creditors 
can  take  advantage,  when  for  any 
reason  they  fail  to  make  their  claim 
against  the  vendor  of  the  infant. 
Baker's  Case,  L.  R  7  Ch.  App.  115 
(1871).  If  a  father  transfers  shares  of 
stock  to  his  minor  son,  though  in  good 
faith,  he  is,  upon  the  winding  up, 
liable  upon  the  stock,  as  though  no 
transfer  had  been  attempted,  if  the 
sou  repudiates  the  transaction.  Litch.- 
fleld's  Case,  3  De  G.  &  Sm.  141  (1850); 
"Weston's  Case,  L.  E.  5  Ch.  App.  614 
(1870).  Cf.  Eoman  v.  Fry,  5  J.  J. 
Marsh.  (Ky.)  684  (1831).  And  a  di- 
rector in  an  incorporated  company, 
who  induces  his  minor  children  to 
take  stock  in  the  company  in  their 
own  names,  is  liable  upon  the  wind- 
ing up  for  a  breach  of  trust,  in  case  the 
children  are  still  minors.  Ex  parte 
Wilson,  L.  E.  8  Ch.  App.  45  (1873). 
But  if  a  father  buy  shares  in  the  name 
and  for  the  benefit  of  his  son,  who  is 
a  minor,  and  when  the  transfer  is 
made  informs  the  broker  of  the 
vendor  of  the  minority  of  the  trans- 
feree, the  father,  upon  the  winding 
up,  is  not  liable  on  the  stock,  but,  the 
transferee  continuing  a  minor  when 
the  right  of  action  accrues,  the  corpo- 
rate creditors  may  look  to  the  trans- 


484 


CH.  XIV.]  LIABILITY   OF   PLEDGEES,  AGENTS,  ETC. 


[§  250. 


No  general  rule  can  be  laid  clown -'as  regards  tlie  effect  of  a 
transfer  of  stock  to  a  married  woman.  By  the  law  of  most  of 
the  states  she  may  contract  as  afeme  sole  in  respect  to  her  sep- 
arate estate,  and  may  become  a  transferee  of  stock.^    In  such 


ferrer.  Maitland's  Case,  38  L.  J. 
(Ch.)  .554  (1869).  So  also  where  the 
vendor  of  shares  allows  the  certifi- 
cate to  be  made  to  the  minor  son 
of  his  vendee,  and  the  son  upon  at- 
taining his  majority  repudiates  the 
transaction,  the  vendor  and  not  the 
vendee  is  liable  upon  the  winding  up. 
Hennessey's  Case,  3  De  G.  &  Sm.  191 
(1850).  But  where  a  shareholder 
transferred  to  an  infant,  and  this 
infant  to  another  infant,  who  in  his 
turn  transferred  to  an  adult  capable 
of  responding  upon  the  stock,  aU  the 
transfers  having  been  duly  regis- 
tered, it  was  held  that  the  last  vendee 
was  a  contributory,  and  that  the 
immediate  transfers  could  not  be 
avoided.  Gooch's  Caso,  L.  E.  8  Ch. 
App.  366  (1872).  After  a  winding  up  is 
commenced,  a  person  in  whose  name, 
while  an  infant,  stock  had  been 
placed,  but  who  had,  with  knowl- 
edge, allowed  the  subscription  to  con- 
tinue after  he  came  of  age,  cannot 
repudiate.  Re  Yeoland  Consols,  58 
L.  T.  Rep.  933  (1888).  It  seems,  there- 
fore, that  the  act  of  the  infant  in 
transferring  shares  is  vaHd  and  eifect- 
xial  to  pass  the  title  and  to  discharge 
himself  from  liability  on  the  stock. 
1  See  §  66,  supra,  and  §  319,  infra. 
A  woman  to  whom  stock  is  trans- 
ferred in  the  corporate  books  is  liable 
on  the  statutory  liability  if  she  ap- 
proves or  acquiesces  in  it  ia  any  way, 
as  by  signing  an  application  to  change 
the  charter  of  the  bank,  or  by  indors- 
ing checks  which  are  made  out  to  her 
for  dividends.  She  is  estopped  from 
denying  that  she  knew  what  she  was 
signing.  It  is  immaterial  whether 
new  certificates  were  issued  to  her, 
and  also  whether  the  transfer  to  her 
was  by  the  husband  in  order  to  con- 


ceal his  property.  A  married  woman 
may  be  a  stockholder  in  a  bank  in 
the  District  of  Columbia,  and  be  liable 
on  the  statutory  liability.  The  court 
refused  to  pass  on  the  question  as  to 
what  property  might  be  reached  as 
against  .her.  Keyser  v.  Hitz,  133  U.  S. 
138  (1890).  A  married  woman  may 
become  a  transferee  of  stock,  and  as 
such  is  liable  on  such  stock  the  same 
as  though  she  were  unmarried.  Kerr 
V.  Urie,  37  AtL  Rep.  789  (Md.,  1897). 
See  also  Johnson  «.  Gallagher,  3  De  G., 
F.  &  J.  494  (1861);  Matthewman's 
Case,  L.  R.  3  Eq.  781  (1866);  Luard's 
Case,  1  De  G,  F.  &  J.  533  (1860);  Reg. 
V.  Carnatic  R'y,  L.  E.  8  Q.  B.  399 
(1873).  In  Angas's  Case,  1  De  G.  & 
Sm.  560  (1849),  the  constitution  of  the 
corporation  prevented  such  a  trans- 
fer. See  also  Re  Reciprocity  Bank, 
23  N.  Y.  9  (1860).  In  England  the 
husband  is  liable  on  stock  owned  by 
his  wife  when  he  married  her.  Bur- 
linson's  Case,  3  De  G.&  Sm.  18(1849); 
Sadler's  Case,  3  De  G.  &  Sm.  36  (1849); 
White's  Case,  3  De  G.  &  Sm  157 
(1850).  But  he  is  liable  only  for  stib- 
sequent  liabilities  of  the  company. 
Kluht's  Case,  3  De  G.  &  Sm.  310 
(1850).  See  also  Butler  v.  CiuniJston, 
L.  E.  7  Eq.  16  (1868),  where  the  wife 
was  a  cestui  que  trust.  A  husband 
has  been  held  liable  on  stock  which 
was  given  to  his  wife  after  their  mar- 
riage by  way  of  legacy,  and  was  ac- 
cepted by  her.  Thomas  v.  City  of 
Glasgow  Bank,  6  So.  Ct.  of  Sess.  Cas. 
(4th  ser.)  607  (1879).  One  who  sub- 
soi-ibes  to  corporate  stock  for  his  wife, 
in  the  wife's  name,  is  not  liable  on 
the  subsci'iption,  because  a  married 
woman  cannot  make  such  a  subscrip- 
tion; but  if  the  subscription  is  for 
himself,  although  in  the  wife's  name. 
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cases  she  would  also  have  power  to  transfer  her  stock  without 
the  consent  of  her  husband.  A  married  woman  is  liable  on 
national  bank  stock  even  though  she  purchased  the  stock  with- 
out the  consent  of  her  husband,  and  the  statutes  of  the  state 
provided  that  a  married  woman  should  not  be  liable  on  a  con- 
tract without  such  written  consent.^ 

§  261.  The  UaMUty  of  the  corporation  itself  as  a  stockholder. 
When  the  corporation  becomes  the  purchaser  of  its  own  stock, 
and  the  shares,  as  is  generally  the  case,  are  transferred  into  the 
name  of  a  trustee  for  the  corporation,  it  is  the  rule,  both  here 
and  in  England,  that  the  trustee  is  personally  liable  in  respect 
of  all  the  shares  so  standing  in  his  name.^ 


it  is  otherwise.  The  fact  that  the 
husband  took  part  of  the  stock  in  his 
own  name  and  participated  in  the 
business  of  the  company  tends  to 
show  that  the  subscription  was  for 
his  benefit.  Shields  v.  Casey,  155  Pa. 
St.  253  (1893).  Where  the  husband 
subscribes  for  stock  la  his  wife's 
name,  and  she  is  incompetent  to  re- 
spond, he  is  liable  on  the  stock.  Na- 
tional Coni'l  Bank  v.  McDonnell,  93 
Ala.  387  (1891).  When  a  director  en- 
ters stock  in  his  wife's  name,  but  she 
knows  nothing  of  it,  and  he  receives 
all  dividends  and  votes  it,  she  cannot 
be  charged  as  a  stockholder.  Long- 
dale  Iron  Co.  V.  Pomeroy  Iron  Co., 
34  Fed.  Eep.  448  (1888).  A  married 
woman  is  herself  liable  for  the  stat- 
utory liability  on  stock,  where  she 
has  power  to  be  a  stockholder.  Sayles 
V.  Bates,  15  E.  L  343  (1886);  Bundy  v. 
Cocke,  138  U.  S.  185  (1888).  A  wife 
in  whose  name  stock  is  placed  without 
her  knowledge  is  not  liable  thereon. 
Washington  Sav.  Bank  v.  Butchers', 
etc.  Bank,  130  Mo.  155  (1895).  The 
husband  is  personally  liable  on  stock 
subscribed  for  by  him  in  the  name  of 
his  wife.  Kampmann  v.  Tarver,  39  S. 
W.  Eep.  1144  (Tex.,  1895).  The  case 
of  Simmons  v.  Dent,  16  Mo.  App.  288 
(1884),  holds  that  under  a  statute 
whereby  a  married  woman  may  be- 
come a  stockholder,  a  transfer  of 


stock  from  the  husband  to  the  wife 
is  valid,  and  relieves  him  from  liabil- 
ity on  the  stock,  the  same  as  though 
he  had  transferred  to  any  other  per- 
son. A  married  woman  may  give 
away  or  pledge  her  stock.  Walker 
V.  Joseph,  etc.  Co.,  47  N.  J.  Eq.  343 
(1890).  Married  women  are  liable  on 
the  statutory  liability.  Dreisbach  v. 
Price,  133  Pa.  St.  560  (1890).  A  mar- 
ried woman  is  not  at  common  law 
qualified  to  act  as  an  incorporator 
nor  as  treasurer.  Op.  Atty.  Gen.  (Pa.), 
9  E'y  &  Corp.  L.  J.  197  (1891). 

lEobinson  v.  Turrentine,  59  Fed. 
Eep.  554  (1894).  See  also  Witters  v. 
Sowles,  33  Fed.  Eep.  767  (1887);  S.  C, 
35  Fed.  Eep.  640  (1888);  38  Fed.  Eep. 
700;  Keyser  v.  Hitz,  13  D.  C.  473 
(1883);  Hobai-t  v.  Johnson,  19  Blatchf. 
359  (1881);  Anderson  v.  Line,  14  Fed. 
Eep.  405  (1880),  A  married  woman 
hving  in  Maryland,  and  being  a 
stockholder  in  a  national  bank  in 
Texas,  is  liable  on  the  statutory  lia- 
bility, irrespective  of  the  statutes  of 
Texas.  Kerr  v.  Urie,  37  Atl.  Eep.  789 
(Md.,  1897). 

2  U.  S.  Trust  Co.  V.  U.  S.  F.  Ins.  Co., 
18  N.  Y.  199,  336  (1858);  AUibone  v. 
Hager,  46  Pa.  St.  48  (1863);  Crandall 
V.  Lincoln,  53  Conn.  73  (1884).  Cf. 
Sanger  v.  Upton,  91  TJ.  S.  56,  60  (1875). 
To  the  same  effect  are  the  English 
cases.    lie  St.  Marylebone  Banking 
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The  transferrer,  also,  if  he  knew  that  the  transferee  took  as 
trustee  for  the  corporation,  is  liable  upon  the  stock.^  But  when 
this  knowledge  is  not  imputable  to  the  transferrer,  he  is  not 
liable.^  Nor,  of  course,  is  he  liable  when  the  corporation  has 
power,  by  charter  or  otherwise,  to  deal  in  its  own  shares." 


Co.,  3  De  G.  &  Sm.  21  (1849);  Re  Na- 
tional Fin.  Co.,  L.  R.  3  Ch.  App.  791 
(1868),  in  which  one  who  held  shares 
in  one  company  as  trustee  for  another 
company  was  declared  to  be  a  cred- 
itor ol'  the  company  for  which  he  held 
the  shares  to  the  amount  of  the  caUs 
made  upon  and  paid  by  him  on  ac- 
count of  the  other  company.  A  per- 
son who  allows  stock  to  stand  in  his 
name  on  the  books  of  a  national 
bank  is  liable  on  the  statutory  lia- 
bility therefor,  even  though  he  held 
the  stock  as  trustee  for  the  bank  it- 
self. Lewis  V.  Switz,  74  Fed.  Kep.  381 
<1896);  Ind's  Case,  L.  R.  7  Ch.  App.  485 
(1873) ;  Eyre's  Case,  31  Beav.  177  (1862) ; 
Hunt's  Case,  23  Beav.  55  (1856);  Rich- 
mond's Case,  3  De  G.  &  Sm.  96  (1849); 
Walters's  Second  Case,  3  De  G.  & 
Sm.  344  (1850).  The  last  four  cases 
are  instances  of  attempted  transfers 
to  trustees  for  the  benefit  of  the  cor- 
poration being  declared  void  as  ille- 
gal, and  the  original  holders  being 
declared  liable.  See  also  §§  382,  314, 
infra.  Chapman's  Case,  L.  R.  3  Eq.  361 
<1866),  holding  also  that  the  trustee 
might  have  a  right  to  be  indemnified 
by  the  company  of  which  he  was 
merely  a  trustee.  The  trustee  for  the 
corporation  has  recourse  against  it 
ior  calls  paid  by  him.  Goodson's 
Oaim,  38  W.  R.  760  (1880).  "Where 
the  company  issues  its  stock  as  col- 
lateral security  to  notes  given  to  it 
by  its  subscribers  ia  payment  for  such 
stock,  and  then  seUs  the  notes,  the 
stock  follows  the  notes  and  may  be 
subjected  to  the  payment  of  judg- 
ment on  the  notes.  If  the  corpora- 
tion has  issued  the  stock  to  others  it 
miist  pay  the  judgments.  Houston, 
etc.  R'y  V.  Bremond,  66  Tex.  159  (1886). 


Concerning  a  pledge  of  its  own  stock 
by  a  corporation,  see  §  465,  infra. 
Where  a  corporation  uses  its  profits 
to  buy  its  own  stock,  the  remaining 
stockholders  are  not  liable  on  the 
statutory  liability  attajching  to  the 
stock  so  purchased  by  the  corpora- 
tion. Moon,  etc.  Co.  v.  Waxahachie, 
etc.  Co.,  35  S.  W.  Rep.  337  (Tex.,  1896). 
A  person  who  receives  a  certificate 
of  stock  from  a  company  in  order  to 
enable  it  to  organize,  and  immedi- 
ately transfers  it  back  to  the  com- 
pany, is  not  liable  on  such  stock  as 
an  offset  to  claims  which  he  has  as  a 
creditor  of  the  corporation.  Barberry 
V.  Woodson  Sheep  Co.,  18  Mont.  317 
(1896). 

1  Lawes's  Case,  1  De  G,  M.  &  G.,  421 
(1853);  Walters's  Second  Case,  3  De  G. 
&  Sm.  344  (1850);  DanieU's  Case, 
23  Beav.  43  (1856).  Cf  Johnson  i>. 
Laflin,  5  DilL  65  (1878);  S.  C,  13  Fed. 
Cas.  758;  S.  C,  103  TJ.  S.  800  (1880); 
and  particularly  Crandall  v.  Lincoln, 
52  Conn.  73  (1884).  See  also  §  309, 
infra. 

2  HoUwey's  Case,  1  De  G.  &  Sm.  777 
(1849);  Nicol's  Case,  3  De  G.  &  J.  387 
(1859);  Johnston  v.  Laflin,  103  U.  S. 
800  (1880). 

3  Grady's  Case,  1  De  G,  J.  &  S.  488 
(1863);  Lane's  Case,  1  De  G,  J.  &  S. 
504  (1863).  Sometimes,  by  agreement 
between  discontented  stockholders 
and  the  directors  of  the  corporation, 
transfers  are  made  by  such  sharehold- 
ers as  desire  to  be  released  from  their 
obligation  as  shareholders  to  nomi- 
nees of  the  corporation,  with  the  in- 
tent thereby  to  relieve  themselves 
from  liability  upon  the  stock.  In 
such  oases  it  is  held  that  the  action 
of  the   directors   in   permitting   or 
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"Where  the  owner  of  stock  transfers  it  directly  to  the  corpora- 
tion itself,  without  the  intervention  of  a  trustee,  the  transferrer 
is  not  released  from  his  liability  on  the  stock,  but  remains  as 
fully  chargeable  as  though  no  transfer  had  been  attempted.' 

§  252.  The  liability  of  legatees,  assignees  in  insolveticy,  joint 
owners,  and  of  a  corporation  owning  stoch  in  another  corpora- 
tion.—  A  legatee  of  shares  of  stock  may,  of  course,  if  he  thinks 
proper,  decline  to  receive  his  testator's  gift.  But  if  he  accepts 
the  legacy,  it  is  well  settled  that,  as  specific  legatee,  he  is  bound 
to  pay  all  calls  made  upon  the  stock  after  the  death  of  the  tes- 
tator.^ He  must  also  pay  all  calls  voted  before,  but  not  due 
and  payable  in  the  regular  course  of  business  until  after,  the^ 
testator's  death.^ 

It  has  been  held  that  an  assignee  of  the  estate  of  a  banlirupt 
is  not  liable,  personally  or  as  assignee,  upon  the  bankrupt's 
shares  of  stock.  He  is  not  bound,  as  assignee,  to  accept  as  part 
of  the  estate  property  of  this  nature,  when  it  is  of  an  onerous 
or  unprofitable  character.* 


sanctioning  such  a  transfer  was  vJtra 
vires,  and  that  in  consequence  the 
transferrer  is  still  liable.  Morgan's 
Case,  1  De  G.  &  Sm.  750  (1849);  Ben- 
nett's Case,  5  De  G.,  M.  &  G.  284  (1854); 
Addison's  Case,  L.  R.  5  Ch.  App.  294 
(1870);  Nathan  v.  Whitlpck,  9  Paige, 
152  (1841).  See  also  §§  253,  309,  310, 
infra. 

ii2e  Reciprocity  Bant,  22  N.  Y.  9 
(1860) ;  Currier  v.  Lebanon  Slate  Co., 
56  N.  H.  363  (1875);  Walters's  Second 
Case,  8  De  G.  &  Sm.  244  (1850);  Glenn 
V.  Soott,  38  Fed.  Rep.  804  (1886).  Com- 
pare Zulueta's  Claim,  L.  R.  5  Ch.  App. 
444  (1870) ;  Addison's  Case,  L.  R.  5  Cli. 
App.  294  (1870).  Subscribers  whose 
stock  is  taken  back  by  the  corpora- 
tion may  be  liable  thereon  at  common 
law  or  by  statute  relative  to  trans- 
fers. Ailing  V.  Wenzel,  133  DL  264 
(1890).    See  §§  167-171,  mpra. 

2  Day  u  Day,  6  Jur.  (N.  S.)  365  (1860). 
Of.  Witters  v.  Sowles,  25  Fed.  Rep. 
168  (1885).    See  also  g  348,  supra. 

SAddams  v.  Ferick,  36  Beav.  384 
(1859).    For  a  more  complete  state- 


ment of  the  law  relative  to  legacies 
of  stock,  see  ch.  XVHI,  infra. 

*  American  File  Co.  v.  Garrett,  110 
U.  S.  388  (1883);  Amory  u  Lawrence, 
3  Cliff.  533  (1873);  S.  C,  1  Fed.  Gas. 
778;  and  see  Rugely  v.  Robinson,  19 
Ala.  404  (1851);  Streeter  v.  Sumner, 
81  N.  H.  542  (1855);  Ex  parte  Davis,. 
L.  R.  3  Ch.  D.  463  (1876) ;  Furdoonjee's 
Case,  L.  R.  8  Ch.  D.  268  (1876),  hold- 
ing that  the  liability  upon  shares,  not 
being  a  debt  provable  in  insolvency 
proceedings,  is  not  barred  by  the 
order  of  discharge.  And  where  a 
corporation  itself  assigned  shares  of 
its  own  stock  to  an.  assignee  for  the 
benefit  of  coi^orate  creditors,  it  was 
held  that  the  assignee  was  not  liable, 
personally  or  as  assignee,  thereon.. 
Re  City  Terminus  Hotel  Co.,  L.  R.  14 
Eq.  10  (1873).  It  has  been  held  that 
one  who  makes  an  assignment  for 
the  benefit  of  creditors  is  thereby  re- 
leased from  liability  on  stock,  even 
though  the  transfer  has  not  been  re- 
corded in  the  corporate  books.  Sayles- 
V.  Bates,  15  R.  I.  342  (1886). 
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Upon  the  death,  of  one  who  is  joint  owner  with  another  or 
others  of  shares  of  stock,  the  liability  thereon  attaches  only  to 
the  surviving  owners,  and  the  estate  of  the  deceased  owner  can- 
not be  charged.1 

"Where  a  national  bank  invests  its  money  in  the  stock  of  a 
savings  bank  the  investment  is  uli/ra  vires,  even  though  the 
savings  bank  becomes  insolvent.  The  national  bank  is  not  lia- 
ble on  the  statutory  liability  attached  to  such  savings  bank 
stock,  even  though  the  national  bank  received  dividends  on  the 
stock.^  But  a  national  bank  which  has  purchased  from  a  third 
party  shares  of  stock  in  another  national  bank  as  an  investment, 
and  which  appears  on  the  books  of  the  latter  bank  as  a  stock- 
holder, is  estopped,  after  the  latter's  failure,  to  deny  liability 
to  an  assessment  on  the  stock  on  the  ground  that  its  purchase 
thereof  was  ultra  vires? 

§  253.  The  use  of  ^^ dummies"  and  transfers  to  nominal  and 
fictitious  persons. —  Frequently  it  happens  that  persons  pur- 
chasing or  subscribing  for  stock  do  not  wish  to  take  the  stock 
in  their  own  names,  inasmuch  as  they  thereby  incur  liability, 
or  make  known  to  the  public  the  fact  that  they  are  stockhold- 
ers. Accordingly,  it  is  the  custom  in  such  cases  to  have  the 
stock  taken  or  purchased  in  the  names  of  other  persons.  These 
latter  are  called  "dummies."*    The  law  is  well  settled  that 

1  Re  Maria  Anna,  etc.  Co.,  44  L.  J.  tional  bank.  A  national  bank  is  lia- 
(Ch.)  423  (1875);  Hill's  Case,  L.  E.  20  ble  on  stock  of  a  corporation  organ- 
Eq.  585  (1875).  ized  for  improYuig  real  estate.  West- 

2  California  Bank  v.  Kennedy,  167  ern  Imp.  Co.  v.  Des  Moines  Nat.  Bank, 
U.  S.  362  (1897).   See  53  Pao.  Eep.  1071.  72  N.  W.  Rep.  657  (Iowa,  1897).    A 

3  First  Nat.  Bank  'v.  Hawkins,  79  jewelry  corporation  that  has  sold 
Fed.  Rep.  51  (1897).  A  state  bank  goods  and  taken  in  payment  stock 
may  be  held  liable  on  the  statutory  of  a  park  corporation  cannot  avoid 
liability  on  national  bank  stock  liability  on  said  stock  on  the  ground 
which  the  former  has  purcliased,  that  it  had^  no  power  to  acquire  it. 
even  though  the  purchase  is  ultra  White'  v.  Marquardt,  70  N.  W.  Rep. 
vires.  Citizens'  State  Bank  v.  Hawk-  193  (Iowa,  1897);  also  74  id.  980.  A 
ins,  71  Fed.  Rep.  369  (1896).  So  also  as  bank  may  buy  the  stock  of  another 
to  an  insurance  company  holding  bank  under  the  express  power  of  the 
such  stock.  Cockier  Ins.  Co.  v.  Hawk-  former  to  discoimt  securities,  and  as 
ins,  71  Fed.  Rep.  372  (1896).  The  case  a  stockholder  is  liable  on  the  stock. 
of  First  Nat.  Bank  v.  Hawkins,  82  Latimer  v.  Citizens'  State  Bank,  71 
Fed.  Rep.  301  (1897),  holds  that  th,e  N.  W.  Rep.  225  (Iowa,  1897). 
California  Bank  case,  supra,  does  not  *  The  cases  in  this  section  refer  to- 
apply  to  a  case  where  a  national  the  use  of  "  dummies "  without  the 
bank  is  a  stockholder  in  another  nar  real  owner  appearing  at  all  on  th& 


§  253.]  LIABILITY   OF   PLEDGEES,  AGENTS,  ETC.  [OH.  XIV. 

sucli  a  "  dammy  "  is  liable  on  the  stock  to  the  corporation  and 
corporate  creditors  to  the  same  extent  that  he  would  be  if  he 
■were  the  real  owner  of  the  stock.*  Where  stock  stands  in  the 
name  of  a  person  as  "  trustee,"  he  is  liable  thereon  even  though 
he  is  acting  merely  as  the  agent  of  another  person.^  Where  a 
person  buys  certificates  of  stock  in  a  national  bank,  the  certifi- 
cates being  indorsed  in  blank,  and  the  bank  makes  a  memoran- 
dum in  the  certificate  of  stock  book  that  it  had  been  transferred 
to  him,  and  sends  him  dividends,  he  is  liable  thereon,  although 
no  transfer  of  the  certificate  is  made  on  the  corporate  books, 
and  although  he  bought  the  stock  for  the  cashier  of  the  bank 
and  was  merely  a  nominal  holder.  He  is  not  such  a  trustee  as 
is  exempt  from  liability  under  the  national  bank  act." 

Although  stock  stands  in  the  name  of  a  person  who  is  not  the 
real  owner,  yet,  where  judgment  has  been  taken  against  the  real 
owner,  the  nominal  holder  caimot  be  held  liable.''  The  real 
owner  of  stock  is  liable  to  repay  to  his  "  dummy  "  any  sum  of 
money  which  the  latter  has  paid  to  the  corporation  or  the  cor- 
porate creditors.^  An  attachment  against  the  "  dummy  "  may 
take  the  stock.^    The  law  relative  to  the  use  of  dummies  is  in 

corporate  books  as   a   stockholder,  vote,  a  stockholder  of  record  who  is 

These  cases  differ  from,  those  where  really  a  dummy  for  the  real  owner, 

stock  is  transferred  by  a  stockholder  in  order  to  enable  the  latter  to  avoid 

from  himself  to  a  "  dummy  "  or  to  an  the  statutory  liability,  cannot  vote, 

irresponsible  person.    See  §§  363-366,  Smith  v.  San  Francisco,  etc.  E'y,  115 

infra.  CaL  584  (1897). 

1  Wakefield  v.  Fargo,  90  N.  Y.  313  *  Yardley  v.  Wilgus,  56  Fed.  Eep. 
(1883);  Re  Reciprocity  Bank,  33  N.  Y.  965  (1893). 

9(1860);  Barrett's  Case,  4  De  G.,  J.  « This  is  the  i-ule  whether  the  rela- 

■&  S.  416  (1864);  Bugg's  Case,  3  Dr.  &  tion  of  the  real  owner  be  considered 

Sm.  453  (1865).    Cf.  Fox  v.  Clifton,  6  that  of  a  principal  towards  an  agent 

Bing.  776  (1880).    A  transfer  of  stock  (see  §  349,  supra),  or  that  of  a  cestui 

on  the  books  to  a  director  renders  que  trust  towards  a  trustee  (see  §  345, 

him  liable  on  the  statutory  liability,  supra). 

«ven  though  the  transfer  was  to  ren-  « White  v.  Rankin,  90  Ala.  541  (1890). 

der  him  eligible  for  of&ce,  and  he  Where  the  real  owner  of  stock  turns 

was  unaware  of  the  transfer,  and  had  it  over  to  his  agent  or  trustee  to 

paid  the  dividends  to  the  transferrer,  look  after  the  stock,  the  stock  it- 

As  director  he  was  bound  to  know,  self  being  put  in  the  name  of  the 

Brown  v.  Finn,  34  Fed.  Rep.  134  (1888).  agent  or  trustee  as  absolute  owner, 

2  Wadsworth  v.  Laurie,  164  IlL  43  and  the  stock  is  subsequently  at- 
<1896).    See  also  §  249,  supra.  tached  for  a  debt  of  such  agent  or 

3  Horton  v.  Mercer,  71  Fed.  Eep.  153  trustee  and  sold  thereunder,  the  real 
(1895).  Where  the  statute  prescribes  owner  of  the  stock  may  hold  the 
that  only  bona  fide  stockholders  shall  agent  or  trustee  liable  for  the  value 
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many  respects  similar  to  the  law  where  stock  stands  in  the 
name  of  an  agent  —  a  subject  considered  elsewhere.^ 

A  difficult  question  arises  when  an  attempt  is  made  to  hold 
the  real  owner  of  the  stock  liable  to  the  corporation  or  cor- 
porate creditors.  Where  the  real  owner  was  formerly  the 
registered  stockholder,  but  has  transferred  his  stock  to  an  irre- 
sponsible '  person,  a  class  of  cases  is  found  which  is  considered 
elsewhere.'^ 

A  different  class  of  cases,  however,  is  now  under  considera- 
tion, and  in  America  it  has  been  held,  where  a  person  purchased 
stock  in  a  national  bank,  but  had  it  transferred,  not  to  himself, 
but  to  another  person,  a  "  dummy,"  that  the  real  owner  of  the 
stock  is  liable  thereon,  although  he  never  appeared  on  the  cor- 
porate books  as  a  stockholder.' 


of  the  stock.  Long  delay  is  not  a  bar 
so  long  as  the  agent  does  not  deny 
the  agency  or  trusteeship.  Hoveyy. 
Bradbury,  112  Cal.  620  (1896). 

1  See  §  249,  supra. 

2  See  §§  263-266,  infra. 

3  Where  the  real  owner  of  stock  in 
a  national  bank  transfers  it  to  an- 
other I  erson,  or  cailses  it  to  be  placed 
in  the  name  of  another  person  to 
avoid  the  liability  to  creditors  under 
the  national  bank  act,  such  real 
owner  may  be  held  liable  on  such 
stock.  Pauley  v.  State,  etc.  Co.,  165 
U.  S.  606  (1897);  Davis  v.  Stevens, 
17  Blatchf.  259  (1879);  S.  C,  7  Fed. 
Cas.  177,  where  the  question  was 
"  whether,  in  an  action  at  law  by  a 
receiver  of  the  bank,  the  real  owner 
■of  stock  in  a  national  bank,  standing 
by  his  procurement  in  the  name  of 
another,  and  never  having  been  in 
his  own  name  on  the  hooks,  can  bp 
■charged  as  a  shareholder  with  the 
statutory  liability  for  debts?  "  Held, 
that  the  real  owner  is  liable.  "Every 
principal  is  responsible  for  the  obli- 
gations of  his  agency.  The  debt  of 
the  agent  is  the  debt  of  the  princi- 
pal, and  always  recoverable  from  the 
principal "  See,  also,  to  same  effect, 
Case  V.  Small,  10  Fed.  Eep.  722  (1881). 


Where  a  subscription  is  by  "C.  F. 
White,  as  trustee,"  he  being  merely 
an  agent,  the  undisclosed  principals 
m,ay  be  held  liable  thereon.  Cole  v. 
Satsop,  etc.  Co.,  9  Wash.  487  (1894). 
A  person  obtaining  stock  through 
another  and  paying  calls  on  it  is  lia- 
ble on  the  subscription.  Kriger  v. 
Hanover  Nat.  Bank,  72  Miss.  462 
(1894).  In  England,  under  its  statutes, 
a  different  rule  prevails.  See  King's 
Case,  L.  E.  6  Ch.  App.  196  (1871); 
WiUiams's  Case,  L.  B.  1  Ch.  D.  576 
(1875);  Fenwick's  Case,  1  De  G.  & 
Sm.  557  (1849);  Cox's  Case,  4  De  G., 
J.  &  S.  53  (1863).  The  real  owner 
of  stock  is  likewise  liable  where 
he  transfers  it  from  his  own  name 
to  that  of  an  irresponsible  person. 
g§  263-266,  infra.  Of.  cases  in  note  6, 
p.  481,  supra.  An  undisclosed  owner 
of  stock,  standing  in  the  name  of 
another  as  trustee,  is  hable  on  the 
statutory  liability.  Borland  v.  Haven, 
37  Fed.  Eep.  894  (1888);  Castleman  v. 
Holmes,  4  J.  J.  Marsh.  (Ky.)  1  (1830), 
holding  that  one  who  subscribed  for 
stock  in  the  name  of  an  infant  for 
the  purpose  of  avoiding  responsibil- 
ity, and  who  enjoyed  the  benefits  of 
the  stock,  was  individually  respon- 
sible as  a  stockholder  for  debts  of  the 
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In  England  a  directly  contrary  rule  prevails.' 
In  America  the  relation  of  the  real  owner  to  the  "  dummy  " 
is  held  to  be  that  of  principal  and  agent,  and  the  principal  is- 
held  liable,  on  the  groimd  that  an  undisclosed  principal  is  liable 
"on  the  contracts  of  his  agent.  In  England  the  real  owner  of 
the  stock  is  looked  upon  as  a  ceslmi  que  i/rust,  and  hence  is  not 
liable.^  Where  the  real  owner  of  all  the  stock  of  a  company, 
none  of  which  has  been  paid  up,  holds  the  same  in  the  name  of 
a  person  who  is  practically  a  dummy,  and  the  real  owner  holds 
the  stock  as  "pledgee,"  he  is  liable  on  the  subscription  price, 
even  though  the  stock  stands  in  his  name  on  the  corporate 
books  as  "  pledgee."  "  A  stocldiolder  cannot  escape  liability  by 
the  use  of  the  name  of  a  dummy." '    Under  the  Ohio  statute 


corporation.  Where  the  "dummy" 
dies,  and  his  representatives  claim 
the  stock,  and  they  pay  the  real 
owner  a  small  sum  in  settlement,  the 
compromise  will  be  upheld.  Antoine 
V.  Smith,  40  La.  Ann.  560  (1888). 
"Where  the  "dummy"  dies  and  is 
insolvent,  the  stock  cannot  be  re- 
claimed by  the  real  owner.  Hirsch 
u  Norton,  115  Ind.  341  (1888).  Stock 
held  in  the  name  of  a  "  dummy  "  is 
subject  to  his  debts,  even  though  he 
notified  the  secretary  of  the  com- 
pany that  he  held  it  in  trust.  Ex 
parte.  Ord,  2  Mont.  &  A.  734(1835); 
Ex  parte  Watkins,  3  Mont.  &  A.  348 
(1835),  reversing  1  Mont.  &  A.  689. 
A  person  subscribing  for  stock  ia  the 
name  of  another,  without  the  knowl- 
edge of  the  latter,  is  liable  himself 
thereon.  Barron  v.  BurriU,  86  Me.  73 
(1893).    See  86  Fed.  Rep.  547. 

1  King's  Case,  L.  B.  6  Ch.  App.  196 
(1871),  where  the  court  says  it  does 
not  know  upon  what  ground  a  court, 
"  setting  aside  a  transaction  as  fraud- 
ulent, is  able  to  nnake  a  new  contract 
for  persons  which  they  have  never 
made  themselves."  Cox's  Case,  4  De 
a,  J.  &  S.  53  (1863),  is  distinguished 
on  the  ground  that  Cox  had  agreed 
to  take  certain  shares,  and  the  de- 
cision was  in  the  nature  of  specific 
perf  oi'mance.     In  Cox's  Case,  also,  he 


had,  by  the  use  of  "  dummies,"  en- 
trapped the  public  into  believing 
that  many  persons  were  investing. 
In  Williams's  Case,  L.  E.  1  Ch.  D.  576 
(1875),  where  a  purchaser  of  shares 
had  them  transferred  to  one  of  his 
employees,  the  real  owner  was  held 
not  liable  thereon.  In  the  case  Ex 
parte  Bugg,  2  Dr.  &  Sm.  453  (1865),  a 
similar  conclusion  was  arrived  at, 
the  court  saying  that  the  relation 
between  the  real  owner  and  the 
"dummy"  was  that  of  cestui  que 
trust  and  trustee.  Suoh^  also,  is  the 
rule  laid  down  in  Fenwick's  Case,  1 
De  G.  &  Sm  557  (1849),  where  the 
purchaser  had  the  stock  transferred 
into  the  name  of  the  "  dummy  "  as 
"  trustee."  A  person  who  subscribes 
for  stock  in  a  Canadian  corporation 
in  the  name  of  another,  a  "  dummy," 
is  not  liable  for  the  rmpaid  subscrip- 
tion. Molson's  Bank  v.  Boardman, 
47  Hun  (N.  Y.),  135  (1888).  That  a 
cestui  que  trust  is  not  liable  on  stock 
held  by  his  trustee,  see  §§  345,  346, 
supra.  See  also  cases  in  note  4,  p.  476. 

2  See  cases  in  the  preceding  note. 

'  National  Foundry,  etc.  Works  v^ 
Oconto  Water  Co.,  68  Fed.  Rep.  1006 
(1895).  The  owner  of  a  certificate  of 
stock  not  paid  up  is  liable  thereon  to 
corporate  creditors  although  sucli 
owner  never  appeared  as  such  on  the 
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the  -word  "  stockholders  "  applies  to  persons  owning  stock  in 
the  name  of  another,  as  weR  as  to  persons  appearing  on  the 
corporate  books  as  stockholders.' 

A  transfer  to  a  fictitious  person  is  void,  and  leaves  all  parties 
as  they  "were.^ 


corporate  books.  Wliite  v.  Marquardt 
&  Sons,  74  N.  W.  Rep.  930  (Iowa,  1898). 

» Lloyd  V.  Preston,  146  U.  S.  630 
(1893);  74  N.  W.  Rep.  93^. 

2  Arthur  v.  Midland  R'y,  3  Kay  & 
J.  204  (1857).  See  Pugh  &  Sharman's 
Case,  L.  R.  13  Eq.  566  (1873),  where 
the  transfer  was  to  a  married  woman, 
but  the  court  treated  it  as  a  transfer 
to  a  fictitious  person.  In  Muskingum, 
etc.  Co.  V.  Ward,  13  Ohio,  120  (1844), 
where  the  transfer  was  made  to  a 
ifiotitioiis  person,  the  court  held  that 


the  transaction  was  a  mere  nullity, 
and  that  it  could  not  be  regarded  as 
an  abandonment  of  the  stock.  So 
where  one  purchased,  or  assumed  to 
purchase,  shares  for  an  infant,  and 
gave  the  name  of  the  infant  but  did 
not  disclose  the  infancy,  it  was  held 
that  by  such  a  transaction  the  pur- 
chaser did  not  become  liable  upon 
the  shares,  nor  was  the  vendor  re- 
leased. Maitland's  Case,  38  L.  J.  (Ch.) 
554  (1869).  See  also  Richardson's 
Case,  L.  R.  19  Eq.  588  (1875). 
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LIABILITY  AS  AFFECTED  BY  TRANSFERS. 


§  354.  The  subject  herein. 

255.  Liability  of  the  transferrer  on 

unpaid  subscriptions  after 
registry. 

256.  Liability  of  the  transferee, on 

unpaid  subscriptions  after 
registry. 

257.  Knowledge   that  the   shares 

are  not  fully  paid  up,  how  far 
imputable  to  a  transferee. 

258.  Liability  on  subscription  after 

transfer  but  before  regis- 
try —  Irregular  and  at- 
tempted transfers. 


§  259.  Does  the  statutory  liability 
attach  when  the  corporate 
debt  is  contracted,  or  is  due, 
or  is  sued  upon? 

260.  Transferrer's  statutory  liabil- 

ity after  transfer  but  before 
registry. 

261.  The  transferee's  statutory  lia- 

bility. 

262.  Liabihty  of  transferee  to  trans- 

ferrer. 
263-266.  A  transfer  to  a  "  dummy  " 
or  to  an  insolvent  person  in 
order  to  escape  Uabihty. 


§  254.  TTie  subject  herein. —  "When  shares  of  stock  are  trans- 
ferred from  one  owner  to  another,  it  at  once  becomes  an  im- 
portant matter  to  determine  who  is  liable  upon  mipaid  sub- 
scriptions, and  who  is  liable  on  a  liability  imposed  by  statute. 
The  difficulty  is  increased  by  the  rule  of  law  that  no  transfer 
is  complete  until  it  is  duly  entered  or  recorded  in  the  transfer 
book  of  the  corporation.  The  complication  is  usually  great- 
est in  cases  involving  the  question  of- statutory  liability,  since 
generally  each  case  turns  more  or  less  upon  the  particular 
words  of  the  statute  by  which  the  liability  is  imposed.  There 
are,  however,  many  rules  which  are  general  in  their  character 
and  application,  governing  the  liability  of  shareholders  as  af- 
fected by  transfer,  and  these  are  the  subject  of  this  chapter. 

§  255.  Liability  of  the  transferrer  on  unpaid  subscriptions 
after  registry. —  Transfers  of  shares  may  be  made  at  any  time 
after  the  contract  of  subscription  is  made,  and  before  any  part 
or  after  a  part  of  the  subscription  price  has  been  paid.  The 
well-established  and  general  rule  of  law  is,  that  where  a  stock- 
holder makes  an  absolute  transfer  of  his  stock  in  good  faith,, 
and  the  transfer  is  duly  recorded  in  the  corporate  stock  book, 
the  transferrer  is  thereby  wholly  discharged  from  aU  further 
liability  upon  the  uncalled  subscription  price  of  the  stock.^ 

1  Huddersfield  Canal  Co.  v.  Buck-    Gilmore  v.  Bank    of   Cincinnati,  8 
]ey,7T.R.  36(1796),  by  Lord  Kenyon;     Ohio,  63,  71  (1837).    A  transferrer  is 
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This  important  rule  is  peculiar  to  corporation  law.  It  is 
based  on  public  policy  and  an  appreciation  of  the  demands  of 
trade.  A  stockholder  has  a  right  to  sell  his  stock  and  have 
it  transferred  on  the  corporate  books,  although  there  are  un- 


not  liable  on  an  unpaid  subicription. 
"  A  transfer  of  stock  made  in  good 
faith,  and  at  a  time  when  the  corpo- 
ration is  a  going  and  solvent  con- 
cern, and  which  is  entered  upon  the 
books,  would  certainly  relieve  the 
transferrer  from  all  of  the  responsi- 
bilities which  attached  to  him  as  a 
stockholder."  Tucker  v.  Gilman,  121 
N.  y.  189  (1890);  Billings  u  Robinson, 
94  N.  Y.  415  (1884),  affirming  S.  C,  28 
Hun,  122  (1882);  Wakefield  v.  Fargo, 
90  N.  Y.  213  (1882);  Cowles  v.  Crom- 
weU,  25  Barb.  413  (1857) ;  Cole  v.  Ryan, 
52  Barb.  168  (1868);  Isham  v.  Buck- 
ingham, 49  N.  Y.  216  (1872);  Stewart 
V.  Walla  Walla,  etc.  Co.,  1  Wash.  St. 
521  (1889);  Miller  v.  Great  Republic 
Ins.  Co.,  50  Mo.  55  (1872);  Allen  v. 
Montgomery  R.  R.,  11  Ala.  487,  451 
(1847) ;  Haynes  v.  Palmer,  13  La.  Ann. 
240  (1858);  Weston's  Case,  L.  R.  4  Ch. 
20  (1868);  McKenzie  v.  Kittridge,  24 
U.  C.  (C.  P.)  1  (1874).  The  mere  fact 
that  the  transferrer,  after  the  regis- 
try, paid  a  call  does  not  estop  him 
from  denying  his  liability  for  subse- 
quent calls.  Provincial  Ins.  Co.  v. 
Shaw,  19  U.  C.  (Q.  B.)  583  (1860).  It 
is  not  necessary  to  the  validity  of 
the  transfer  that  there  should  be  a 
consideration  moving  from  trans- 
feree to  transferrer;  and  so,  where 
one  gives  his  share  away  absolutely 
and  in  good  faith,  the  same  rule  as 
to  liability  prevails.  Be  European 
Bank,  Master's  Case,  41 L.  J.  (Ch.)  501 
(1872).  Neither  does  it  alter  the  rule 
that  no  certificates  of  stock  have 
been  issued. .  In  such  a  case  the 
transferee  becomes  liable  on  the 
stock,  and  the  transferrer's  liability 
is  at  an  end.  Burke  v.  Smith,  16 
Wall.  390  (1872);  Brigham  v.  Mead, 
92  Mass.  245  (1865).    See  also  First 


Nat.  Bank  v.  GifEord,  47  Iowa,  575, 
583  (1877);  Isham  v.  Buckingham,  49' 
N.  Y.  216  (1872).  As  regards  the  rule 
where  the  transfer  is  made  before 
the  corporation  is  organized,  see  §  62, 
supra. 

In  Pennsylvania,  after  considera- 
ble doubt  and  conflict,  it  has  been 
clearly  stated  by  the  supreme  court 
that  the  transferee  of  stock  is  liable 
on  the  unpaid  subscription.  BeU's 
Appeal,  ll5  Pa.  St.  88  (1887);  Citizen^', 
etc.  Co.  V.  GiUespie,  115  Pa.  St.  564 
(1887),  where,  however,  the  transferee 
directly  contracted  to  pay.  But  com- 
pare West  Philadelphia  Canal  Co.  v. 
Innes,  3  Whart.  (Pa.)  198  (1838) ;  Ault- 
man's  Appeal,  98  Pa.  St.  505  (1881); 
Bunn's  Appeal,  105  Pa.  St.  49  (1884)-, 
Palmer  v.  Ridge  Min.  Co.,  34  Pa.  St. 
288  (1859);  Pittsburgh,  etc.  Co.  v. 
Otterson,  4  W.  N.  Cas.  545  (1877); 
Delaware  Canal  Co.  v.  Sansom,  1 
Binn.  (Pa.)  70  (1803);  Merrimac  Min. 
Co.  V.  Levy,  54  Pa.  St.  227  (1867). 
And,  in  general,  as  regards  the  Penn- 
sylvania General  Railroad  Act  of 
Feb.  19, 1849,  see  Pittsburgh,  etc.  R. 
R.  V.  Clarke,  29  Pa.  St.  146  (1857); 
GrafE  v.  Pittsburgh,  etc.  R.  R.,  81  Pa. 
St.  489  (1858).  Of.  Franks  Oil  Co.  v. 
McCleary,  63  Pa.  St.  817  (1869),  hold- 
ing that  the  transferee  in  a  mining 
company  is  not  liable.  Messersmith 
V.  Sharon  Savings  Bank,  96  Pa.  St. 
440  (1880),  to  same  effect;  and  see 
Aultman's  Appeal,  98  Pa.  St.  505 
(1881),  involving  an  Ohio  corpora- 
tion; Pittsburgh,  etc.  Co.  v.  Otter- 
son,  4  W.  N.  Cas.  545  (1878);  Provin- 
cial, etc.  Co.  V.  Shaw,  19  Q.  B.  Rep. 
(Can.)  533  (1860);  Miller  v.  Peabody 
Bank,  15  W.  N.  Cas.  76  (1883); 
Reimer,  etc.  Co.  v.  Rosenberger,  40' 
Leg.  Int.  381  (1888);  Pittsbm-gh,  etc. 
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paid  calls  due  on  the  stock  at  tlie  time  of  transfer,  and  for 
refusal  to  transfer  lie  may  sue  for  conversion.^  A  transferrer 
may  be  released,  although  the  corporate  oflBcers  enter  the  trans- 
fer against  a  protest.^  The  transferrer,  however,  is  liable  for 
calls  payable  before  the  registry  is  made,'  and  in  some  cases 
for  calls  made  before,  but  payable  after,  the  registry.*  Fre- 
quently the  statutes  of  the  state  change  these  common-law 
rules  and  provide  that  both  the  transferrer  and  transferee  shall 
be  liable.^    Although  the  company  may  allow  a  transfer  of 

Bentley,  19  L.  J.  (Q.  B.)  427  (1850); 
Schenectady,  etc.  Co.  v.  Thatcher,  11 
N.  Y.  102,  113  (1854).  Contra,  West 
Philadelphia  Canal  Co.  v.  Innes,  3 
Whart.  (Pa.)  198  (1838).  But  this  case 
■was  decided  on  the  ground  that  the 
transferee  had  not  accepted  the  stock, 
and  could  not  be  held  liable  by  the 
corporation.  Cf.  Aylesbury  R'y  v. 
Mount,  4  Man.  &  G.  651  (1842),  re- 
versing 5  Scott,  N.  E.  127;  Re  Hoy- 
lake  E'y,  L.  R  9  Ch.  257  (1874). 

5  Under  the  Nebraska  constitution 
both  the  transferrer  and  transferee 
are  liable  for  the  unpaid  subscription 
price  to  corporate  creditors.  Com'l 
Nat.  Bank  v.  Gibson,  37  Neb.  750 
(1893).  Where  both  transferrer  and 
transferee  are  liable  by  statute,  one 
maybe  sued  after  the  other  has  been. 
Glenn  v.  Hunt,  120  Mo.  330  (1894).  In 
Virginia,  see  Glenn  v.  Scott,  28  Fed. 
Eep.  804  (1886);  McKim  v.  Glenn,  66 
Md.  479  (1887).  In  Pennsylvania  and 
Virginia  both  the  transferrer  and 
transferee  are  liable.  Glenn  v.  Foote, 
36  Fed.  Rep.  834  (1888) ;  Priest  v.  Glenn, 
51  Fed.  Eep.  400  (1893);  Hamilton  v. 
Glenn,  85  Va.  901  (1889).  Subscrib- 
ers to  stock  are  liable  according  to 
the  law  of  the  state  incorporating  the 
company,  and  not  according  to  the 
law  of  the  state  where  the  subscrib- 
ers reside.  A  subscriber  to  stock  in 
a  Virginia  corporation  is  liable  by 
statute  although  he  has  transferred 
his  stock.  Morris  v.  Glenn,  7  S.  Rep. 
90  (Ala.,  1888).  In  Maryland  the  or- 
dinary statutory  provision  holding 


E.  E.  V.  Clarke,  29  Pa.  St.  153  (1857). 
After  a  transfer  and  registry  the 
stockholder  is  not  liable  on  the  sub- 
scription. Libby  v.  Tobey,  82  Me.  397 
(1890).  In  California  railroad  stock 
oannot  be  issued  until  it  is  fuUy  paid 
up.  Brewster  v.  Hartley,  37  Cal.  15 
{1869).  In  Tennessee  it  is  held  that, 
upbn  a  valid  transfer,  the  transferrer 
is  released,  not  only  upon  his  liabil- 
ity for  unpaid  subscriptions,  but  also 
as  to  all  the  existing  debts  of  the 
corporation ;  and  this  is  the  general 
rule.  Jackson  v.  SUgo  Mfg.  Co.,  1 
Lea  (Tenn.),  210  (1S78).  So  in  Ala- 
bama. Allen  V.  Montgomery  E.  E., 
11  Ala.  437  (1847). 

'  Craig  V.  Hesperia,  etc.  Co.,  113 
Cal.  7  (1896).  On  this  subject,  see 
also  §§  520,  531,  infra. 

2  London,  etc.  R'y  v.  Fairclough,  3 
Man.  &  G.  674,  706  (1841);  Upton  v. 
Burnham,  3  Biss.  520  (1873);  S.  C,  28 
Fed.  Cas.  833;  Webster  v.  Upton,  91 
U.  S.  65  (1875).  In  a  proceeding  in 
equity  a  transferee  will  be  compelled 
to  pay  calls  made  after  transfer  of 
the  certificate  and  before  registry  of 
the  same.  Webster  v.  Upton,  91 U.  S. 
65  (1875). 

3  Vicksburg,  etc.  E.  E.  v.  McKeen, 
14  La.  Ann.  724  (1859).  The  trans- 
ferrer is  liable  where  the  transfer 
was  made  on  the  books  after  the 
assessment  on  the  stock  had  been 
made.  Visalia,  etc.  R.  E.  v.  Hyde, 
110  Cal.  632  (1895),  and  cases  in  this 
section  generally,  and  §  358,  infra. 

*  North   American,  etc.  Assoc,  v. 
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-stock  after  liquidation  proceedings  have  been  commenced,  yet 
the  transferrer  is  not  thereby  released  from  his  subscription  lia- 
bility.i 

§  256.  Liability  of  the  transferee  on  iinpaid  siibscriptions 
after  registry. —  When  a  transfer  of  stock  is  made,  and  the 
transfer  is  duly  recorded  in  the  corporate  stock-book,  the  trans- 
feree thereupon  becomes  liable  for  any  balance  of  the  subscrip- 
tion price  uncalled  and  unpaid  at  the  time  of  the  transfer.  The 
transfer  releases  the  transferrer  and  charges  the  transferee.^ 


stockholders  liable  xmtil  the  capital 
stock  is  fully  paid  in  is  held  to 
render  the  shareholder  liable,  even 
though  he  has  transferred  his  shares. 
Hager  v.  Cleveland,  36  Md.  476  (1872). 
Where  the  statute  makes  the  trans- 
ferrer liable  for  the  unpaid  subscrip- 
tion ia  case  the  transfer  is  to  defraud 
corporate  creditors,  another  statute 
making  transferrers  liable  if  the 
transferees  do  not  pay  is  construed 
to  apply  only  to  cases  of  fraudulent 
transfer.  lie  People's  Live-stock  Ins. 
Co.,  56  Minn.  180  (1894). 

i  Be  National  Bank  of  Wales,  [1896] 
2  Ch.  851.  After  a  winding  up  has 
been  commenced  and  a  receiver  been 
appointed,  the  court  may  allow  trans- 
fers of  the  stock,  but  in  case  calls 
have  to  be  made  subsequently  on  said 
stock  a  transferrer  is  liable  in  case 
the  transferee  does  not  pay.  Re  Na- 
tional Bank  of  Wales,  [1897]  1  Ch.  398. 

2  Webster  v.  Upton,  91  U.  S.  65 
(1875);  Pullman  v.  Upton,  96  U.  S.  338 
(1877);  Upton  v.  Hansbrough,  3  Biss. 
417  (1873);  S.  C,  38  Fed.  Cas.  839; 
HaU  V.  U.  S.  Ins.  Co.,  5  GiU  (Md.),  484 
(1847);  Visalia,  etc.  B.  E.  v.  Hyde,  110 
CaL  633  (1895);  Bend  v.  Susquehanna 
Bridge  Co.,  6  Har.  &  J.  (Md.)  138 
(1833);  Merrimac  Min.  Co.  v.  Bagley, 
14  Mich.  501  (1866) ;  Brigham  v.  Mead, 
93  Mass.  345  (1865) ;  Hartford,  etc.  R  E. 
V.  Boorman,  13  Conn.  530  (1838) ;  Moore 
V.  Jones,  3  Woods,  53  (1877);  S.  C,  17 
Fed.  Cas.  690;  Merrimac  Min.  Co.  v. 
Levy,  54  Pa.  St.  237  (1867);  Hudders- 
field  Canal  Co.  v.  Buckley,  7  T.  E.  36 


(1796).  Where  an  assessment  is  made 
on  the  same  day  that  a  pm-chaser  of 
stock  takes  his  certificate,  he  is  liable 
to  the  company  for  the  assessment. 
San  Gabriel,  etc.  Water  Co.  v.  Den- 
nis, 34  Pac.  Eep.  441  (Cal.,  1893).  A 
transferee  is  liable  although  he  took 
the  stock  as  a  gift,  and  did  not  know 
why  it  was  given  him,  and  never 
agreed  to  pay  for  it.  Tuthill  Spring 
Co.  V.  Smith,  90  Iowa,  331  (1894).  A 
duly  recorded  transferee  is  liable  on 
the  unpaid  subscription,  even  to  a 
creditor  who  was  a  creditor  before 
the  transfer  of  the  stock  was  made. 
Calumet  Paper  Co.  v.  Stotts  Inv.  Co., 
96  Iowa,  147  (1895).  It  is  no  defense 
that  the  obligation  for  which  the  as- 
sessment is  made  was  incurred  before 
the  stockholder  purchased  his  stock. 
Visalia,  etc.  R.  E.  v.  Hyde,  110  Cal.  683 
(1895).  In  Gray's  Case,  L.  E.  1  Ch.  D. 
664  (1876),  where  an  owner  of  iron- 
works sold  them  to  a  corporation  for 
its  stock,  and  guaranteed  that  the 
net  dividends  should  be  not  less  than 
ten  per  cent  on  the  paid-up  capital, 
for  which  purpose  the  shares  given 
as  consideration  were  vested  in  trust- 
ees, but  were  not  to  be  registered  in 
their  names  except  by  their  own  di- 
rection, it  was  held  that  they  were 
not  liable  as  stockholders  because 
they  had  not  elected  to  be  registered 
as  stookliolders.  When  a  person  p\ir- 
chases  shares  of  a  company,  he,  as 
between  himself  and  other  share- 
holders, takes  those  shares  with  all 
the  rights  and  liabilities  attaching 
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"Where  a  person  makes  an  executory  agreement  to  purcliase  a 
certain  amount  of  stock  when  it  is  issued  to  the  vendor,  ther 
subscription  price  being  unpaid  to  the  corporation,  and  the  pur- 
chaser subsequently  refuses  to  fulfill,  the  remedy  against  him 
is  an  action  by  the  vendor  for  breach  of  contract.^ 

A  person  who  buys  stock  at  an  execution  sale  thereof  and 
takes  the  sheriff's  certificate  therefor,  and  presents  the  same  to 
a  corporation  for  transfer,  thereby  becomes  a  stockholder  to  the 
extent  at  least  of  being  liable  for  any  unpaid  part  of  the  sub- 
scription price  of  such  stock.'^ 

In  Pennsylvania '  and  some  other  states,  the  liability  of  the 
transferee  is  regulated  by  statute.  Where,  by  statute  or  a  by- 
law of  the  corporation,  no  valid  transfer  can  be  made  while 
there  are  calls  due  and  unpaid,  it  is  held  that  a  transfer  with- 
out such  payment  will  not  render  the  transferee  liable  thereon.* 

§  25Y.  Knowledge  that  the  shares  are  not  fully  paid  iip,  hour 
far  im2mtable  to  a  transferee. —  The  question  whether  the  pur- 


to  them,  so  that  his  co-shareholders 
have  a  perfect  right  to  insist  upon  his 
contributing  with  them  towards  the 
liquidation  of  debts  contracted  be- 
fore he  joined  the  company.  Taylor 
V.  imi,  1  N.  E.  566  (1863),  V.-C.  W.; 
Cape's  Case,  2  De  G.,  M.  &  G.  563 
(1852);  Mayhew's  Case,  5  De  G.,  M.  & 
G.  837  (1854).  See,  too,  Horsley  v. 
Bell,  Ambl.  769  (1778),  cited  in  1  Bro. 
Ch.  101,  n.  Sanderson's  Case,  3  De  G. 
&  S.  66  (1849),  cannot  be  regarded  as 
correct  on  this  point.  See  Hender- 
son V.  Sanderson,  3  H.  L.  Cas.  698 
(1852). 

lEven  though  the  vendor  trans- 
fers the  stock  on  the  corporate  books 
to  the  vendee,  the  vendee  is  not  lia- 
ble to  the  corporation,  inasmuch  as 
no  specific  stock  was  designated  in 
the  contract  of  sale  and  the  vendee 
did  not  acquiesce  in  the  transfer. 
The  rule  allowing  the  vendor  to 
transfer  the  stock  on  the  corporate 
books  does  not  apply  to  such  a  case. 
Greene  v.  Sigua,  etc.  Co.,  76  Fed.  Eep. 
947  (1896). 

2  Basting  v.  Northern  Trtist  Co.,  61 
Minn.  307  (1895).    And  is  also  liable 


on  the  statutory  liability  attaching 
to  such  stock.  Oswald  v.  Minneapolis 
Times  Co.,  65  Minn.  249  (1896).  A  dic- 
tum in  Sturges  v.  Stetson,  1  Biss.  246 
(1858);  S.  C,  23  Fed.  Cas.  311,  says 
that  the  purchaser  at  execiition  sale 
is  liable  on  unpaid  subscription  the 
same  as  his  debtor  was.  A  person 
who  buys  stock  at  an  execution  sale, 
after  it  has  already  been  pledged  for 
its  f uU  value  to  others  and  a  transfer 
to  them  made,  is  not  liable  for  calla 
on  the  stock,  even  though  such 
pledgees  transferred  it  to  him  with- 
out his  knowledge.  Simmons  v.  HOI, 
96  Mo.  679  (1888). 

3  See  notes  to  the  preceding  section ; 
also  Part  VH,  infra. 

*  Watson  V.  Eales,  23  Beav.  394 
(1856).  McCready  v.  Eumsey,  6  Duer, 
574  (N.  Y.  Super.  Ct.,  1857),  was  a  case 
under  a  prohibition  against  transfer 
in  a  bank  organized  under  the  New 
York  General  Banking  Act  of  1838. 
Re  Bachman,  13  Nat.  Bankr.  Reg.  333 
(1876);  S.  G,  3  Fed.  Cas.  310,  where 
the  corporation  had  a  lien  on  the 
stock. 
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chaser  of  shares  is  bound  to  take  notice  that  the  stock  he  pur- 
chases is  not  ■fuUj''  paid  for  is  a  serious  and  complicated  one. 
The  better  opinion,  and  the  one  most  in  accord  with  the  usages 
and  demands  of  trade,  is  that,  where  one  buys  stock  in  open 
market,  in  good  faith,  and  without  notice  that  the  subscription 
price  thereof  has  not  been  paid  up,  such  a  purchaser  cannot  be 
held  liable  to  pay  the  unpaid  balance  of  subscription.^ 

§  258.  Liahility  on  stibscription  after  transfer  hut  l)efore  reg- 
istry—  Irregular  and  attempted  transfers. —  Until  a  transfer 
is  recorded  in  the  transfer  book  of  the  corporation,  the  trans- 
feree, not  being  duly  recognized  as  a  stockholder,  is  not  charge- 
able either  with  corporate  debts  or  unpaid  balances  of  the 
subscription.  He  is  bound  to  protect  and  indemnify  his  trans- 
ferrer, but  he  is  not  liable  to  the  corporation  or  corporate  cred- 
itors or  other  stockholders.^ 

The  general  rule  is  that  the  transferrer  is  not  released  from 
liability  until  the  transfer  is  duly  registered  in  the  corporate 
books.'    This  rule,  however,  is  subject  to  an  important  excep- 


1  Certificates  of  stock  have  become 
such  important  factors  in  trade  and 
credit,  and  general  investment  by  all 
classes,  that  the  law  is  steadily  tend- 
ing towards  the  complete  protection 
of  a  bona  fide  purchaser  of  them  in 
open  market,  and  without  notice  of 
facts  which  will  decrease  the  appar- 
ent value  of  the  stock.  The  constant 
tendency  of  the  courts  to  increase  the 
negotiability  of  certificates  of  stock 
win  probably  establish  the  rule  that 
the  purchaser  in  good  faith  of  a  cer- 
tificate of  stock  is  not  liable  on  any 
unpaid  subscription  price  thereof,  un- 
less such  liability  is  stated  on  the  face 
of  the  certificate  itself.  Indeed,  even 
now  this  may  be  said  to  be  the  estab- 
lished rule.  See  §  50,  supra.  Whel-e 
a  member  has  not  paid  for  his  stock 
in  full  and  sells  it  as  though  it  was 
full  paid,  he  must  refund  to  the  trans- 
feree the  balance  which  the  trans- 
feree is  obliged  to  pay.  Jamison  v. 
Harbert,  87  Iowa,  186  (1893).  But 
where  a  subscription  is  not  paid,  and 
the  stock  is  transferred  to  the  corpo- 
ration as  •'  treasury  stock  "  and  then 


sold  below  par,  the  purchaser  is  liable 
for  the  unpaid  par  value.  AUing  v. 
Wenzel,  133  111.  864  (1890).  A  contract 
by  a  corporation  that  it  will  issue  its 
stock  for  one-fifth  of  its  par  value  is 
void  under  the  Alabama  constitu- 
tional prohibition.  The  subscriber 
having  sold  his  contract  to  another 
person  cannot  collect  on  such  sale. 
Williams  v.  Evans,  87  Ala.  725  (1889). 
A  transferee  of  stock,  the  certificates 
reciting  on  the  face  thereof  that  a  cer- 
tain amount  is  still  due,  is  liable  there- 
for. Glenn  v.  Porter,  73  Fed.  Rep.  375 
(1896). 

2  Marlborough  Mfg.  Co.  v.  Smith,  3 
Conn.  579  (1818);  Topeka  Mfg.  Co.  v. 
Hale,  39  Kan.  23  (1888);  Midland,  etc. 
R'y  V.  Gordon,  16  M.  &  W.  804  (1847). 
Cf.  McDowell  V.  Sheehan,  129  N.  Y. 
300,  207  (1891).  In  Indiana  it  has 
been  held  that  a  statute  will  not  be 
construed  so  as  to  make  both  trans- 
ferrer and  transferee  liable  directly 
for  the  same  indebtedness.  Williams 
V.  Hanna,  40  Ind.  585  (1873). 

sShellington  v.  Howland,  53  N.  Y. 
871  (1873);  Barron  v.  Burrill,  86  Me. 
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tion;  and  tMs  exception  is  that,  Tvliere  the  corporation  accepts 
the  transferee  as  a  stockholder  and  pays  dividends  to  him,  or 
where,  through  the  negligence  or  fault  of  the  corporation,  no 
transfer  on  the  books  is  made,  in  such  cases  the  transferrer  is 
released,  and  the  transferee  only  is  liable  on  the  stock,  al- 
though the  stock  still  stands  on  the  corporate  books  in  the 
name  of  the  transferrer.' 

Where  the  transferrer  signs  the  transfer  on  the  back  and  de- 
livers the  same  to  his  broker,  who  sells  the  stock  and  then  pre- 
sents the  certificate  to  the  corporation  for  transfer,  and  the 
corporation  agrees  so  to  do,  but  neglects  to  for  a  year,  the 
transferrer  is  not  liable  on  the  stock.^  The  transferrer  of  stock 
in  a  national  bank  is  released  from  Liability  when  he  goes  with 
the  transferee  to  the  bank,  delivers  the  old  certificate  duly 
transferred,  and  leaves  the  same  for  registry,  even  though  no 
registry  is  made.'  But  a  delivery  of  certificates  of  stock  to 
the  president  as  vendee,  and  not  as  president,  is  not  such  an 
attempt  to  transfer  the  stock  on  the  books  as  relieves  the  trans- 


73  (1893);  "Worrall  v.  Judson,  5  Barb. 
210  (1849);  Louisiana  Ins.  Co.  v.  Gor- 
don, 8  La.  Rep.  174  (1835);  Dane  v. 
Young,  61  Me.  160  (1872);  Fowler  v. 
Ludwig,  34  Me.  455  (1852);  Davis  v. 
Essex  Bapt.  Soc,  44  Conn.  583  (1877); 
KeUogg  V.  Stockwell,  75  lU.  68  (1874); 
Bowden  v.  Farmers',  etc.  Bank,  1 
Hughes,  307;  S.  C,  3  Fed.  Cas.  1029 
(1877);  London,  etc.  R'y  v.  Falrclough, 
2  Man.  &  G.  674  (1841).  ^To  the  satne 
efleot,  McEuen  v.  West  London 
Wharves,  etc.  Co.,  L.  R.  6  Ch.  655 
(1871),  in  which  it  was  held  that  the 
sale  and  transfer  by  delivery  of  scrip 
certificates  allotted  and  issued  to  a 
subscriber,  entitling  the  bearer  to  ex- 
change them  for  share  certificates, 
would  not  exonerate  the  vendor 
from  liability  for  calls,  even  though 
the  vendee  had  paid  some  calls;  Mid- 
land, etc.  R'y  V.  Gordon,  16  M.  &  W. 
804(1847);  Sayles  v.  Blane,  19  L.  J.' 
(Q.  B.)  19  (1849).  See  also  Hawkins  v. 
Glenn,  131  U.  S.  319  (1889).  The  reg- 
istered stockholder  is  liable  on  the 


subscription.  Baines  v.  Babcock,  95 
Cal.  581  (1893).  An  original  sub- 
scriber for  stock  is  not  released  from 
his  obligation  although  he  sells  and 
transfers  the  certificate  of  stock,  such 
transfer  not  having  been  recorded  on 
the  corporate  books.  Hood  v.  Mo- 
Naughton,  54  N.  J.  L.  435  (1893).  A 
person  sued  as  a  subscriber  cannot 
set  up  that  he  subscribed  at  the  solici- 
tation of  another  person  who  agreed 
to  take  the  subscription  off  his  hands 
at  once.  Stutz  v.  Handley,  41  Fed. 
Rep.  531  (1890);  reversed  on  other 
grounds,  139  U.  S.  417. 

ilsham  V.  Buckingham,  49  N.  Y. 
216  (1873);  Cutting  v.  Damerel,  88 
N.  Y.  410  (1882);  Chambersb\irg  Ins. 
Co.  V.  Smith,  11  Pa.  St.  120  (1849); 
Murray  v.  Bush,  L.  R  6  H.  L.  37  (1873) ; 
Upton  V.  Burnham,  3  Biss.  431,  530 
(1873);  S.  C,  28  Fed.  Cas.  831,  833. 

2  Young  V.  M'Kay,  50  Fed.  Rep.  394 
(1892). 

3  Hayes  v.  Shoemaker,  39  Fed.  Rep. 
319  (1889), 
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ferrer  from  liability.''  "Where  there  is  no  transfer  book,  but 
certificates  are  merely  canceled  and  new  ones  issued,  this  is 
sufB.cient  to  effect  a  transfer  on  the  corporate  books.^  Yari- 
ous  other  illustrations  of  the  general  rule  are  given  in  the  notes 
below.' 


1  Richmond  u  Irons,  121  U.  S.  27 
'  (1887). 

2  Plumb  V.  Bank  of  Enterprise,  48 
Kan.  484  (1892).  Where  there  is  prac- 
ticaUj  no  book  except  the  certificate- 
of-stock  book,  and  a  purchaser  of 
stock  at  execution  sale  sends  the 
certificate  to  the  company  for  trans- 
fer, which  is  refused  by  reason  of 
an  unpaid  call,  the  purchaser  is  liar 
He  on  the  unpaid  subscription,  the 
corporation  having  subsequently  rec- 
ognized him  as  owner  of  the  stock. 
Basting  v.  Northern  Trust  Co.,  61 
Minn.  307  (1895).  See  also  §  382,  infra. 

3  A  substitution  of  stockholders 
after  organization  by  canceling  some 
subscriptions  and  filling  in  others  is 
iUegaL  There  should  be  a  transfer. 
Cartwright  v.  Dickinson,  88  Tenn. 
476  (1890).  Where  a  party  buys  stock 
through  a  broker,  and  the  broker, 
without  authority,  causes  the  stock 
to  be  transferred  on  the  books  to 
the  purchaser,  but  the  latter,  upon 
receiving  the  certificates,  returns 
them  and  repudiates  the  transfer  and 
orders  a  sale  and  transfer,  and  the 
company  fails  before  such  resale  is 
made,  the  purchaser  is  not  liable  to 
corporate  creditors  on  the  subscrip- 
tion price  of  the  stock.  Glenn  v. 
Garth,  183  N.  Y.  18  (1892).  Where  a 
person  subscribes  to  the  proposed  in- 
creased capital  stock,  but  the  in- 
crease is  not  made,  and  the  officers 
surreptitiously  transfer  some  of  their 
old  stock  to  him,  he  is  not  liable  on 
the  statutory  liability  thereon,  even 
though  he  accepted  the  stock,  if  he 
accepted  in  ignorance  of  the  fraud 
practiced  upon  him.  Stephens  v.  Fol- 
lett,  43  Fed.  Rep.  842  (1890).  A  stock- 
holder is  liable  by  statute  on  stock 


where  he  has  merely  transferred  the 
certificate,  and  no  effort  has  been 
made  to  complete  the  transfer  on  the 
corporate  books.  Where  a  person 
agrees  to  accept  a  transfer  of  stock, 
and  acts  as  director,  he  is  liable  on 
the  unpaid  subscription,  though  no 
formal  transfer  is  made.  Weinman 
V.  Wilkinsburg,  etc.  R'y,  118  Pa.  St. 
193  (1888);  Bernard's  Case,  5  De  G.  & 
Sm.  383  (1853).  See  also  §  360,  infra. 
A  person  to  whom  stock  is  trans- 
ferred on  the  corporate  books  is  lia- 
ble on  the  statutory  liability,  if  he 
approves  or  acquiesces  in  it  in  any 
way,  as  by  signing  an  application  to 
change  the  charter  of  the  bank,  or 
by  indorsing  checks  which  are  made 
out  to  him  for  dividends.  He  is  es- 
topped from  denying  that  he  knew 
what  he  was  signing.  It  is  imma- 
terial whether  a  new  certificate  was 
issued  to  him  or  not.  Keyser  v.  Heitz, 
133  U.  S.  138  (1890).  Cf  Ex  parte 
Hall,  1  Macn.  &  G.  307  (1849\  holding 
tliat  an  unregistered  transferee  is 
not  liable  merely  because  he  accepts 
dividends;  Shipman's  Case,  L.  R.  5 
Eq.  219  (1868),  in  which  a  purchaser 
offei'ed  a  name  to  which  he  wished 
the  shares  transferred  on  the  regis- 
ter, but  which  was  rejected  by  the 
directors.  The  vendor,  in  whose  name 
they  stood,  was  held  liable  for  calls, 
and  the  court  refused  to  remove  his 
name;  Sheffield,  etc.  R'y  v.  Wood- 
cock, 7  M.  &  W.  574  (1841),  holding 
that  where,  bylaw,  transfers  of  stock 
were  to  be  made  by  deed,  a  transfer 
in  blank,  and  stating  the  considera- 
tion untruly,  made  to  a  purchaser 
who  afterwards  signed  and  sent  to 
the  company  a  proxy,  in  which  he 
described  himself  as  the  proprietor 
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"WTiere  a  person  buys  certificates  of  stock  in  a  national  banlc, 
tlie  certificates  being  indorsed  in  blank,  and  the  bank  makes  a 
memorandum  in  the  certificate-of-stock  book  that  it  had  been 
transferred  to  him  and  sends  him  dividends,  he  is  liable  thereon, 


of  the  shares,  constituted  him  a  stock- 
holder for  the  purpose  of  requiring 
him  to  i^espond  to  calls  for  assess- 
ments; Taylor  v.  Hughes,  3  Jones  & 
Lat.  (Ir.  Ch.)  24  (1844),  in  which  the 
court  refused  to  hold  liable  as  a  stock- 
holder of  a  bank  one  who  had  trans- 
ferred his  stock  seven  years  before, 
though  not  by  a  proper  method,  and 
whose  name  had  not  appeared  on 
the  books  during  that  tune,  but  had 
been  re-entered  by  a  committee  after 
the  failure  of  the  bank.  Bxirnes  v. 
Pennell,  2  H.  L.  Cas.  497  (1849),  held 
that  where  certain  forms  were  to  be 
observed  by  a  transferee  of  shares  in 
a  Scotch  joint-stock  company,  the 
required  acts  were  for  the  benefit  of 
the  company,  and  therefore  the  leav- 
ing of  one  of  such  acts  unexecuted 
by  a  purchaser  was  not  allowed  to 
enable  him  to  retire  from  his  con- 
tract. Maguire's  Case,  3  De  G.  &  Sm. 
31  (1849).  In  this  case  a  shareholder 
in  a  steam  packet  company  trans- 
ferred two  shares  to  his  son  without 
his  knowledge.  The  son  did  not  re- 
ceive dividends  nor  do  any  act  as 
proprietor;  but  for  the  pm-pose  of  ob- 
taining free  passages  upon  the  boats 
of  the  company,  he  obtained  from 
the  company  certificates  that  he  was 
a  proprietor.  It  was  held  that  the 
son  was  a  contributory  in  respect  of 
the  two  shares. 

A  receiver  cannot  apply  to  have  a 
transferee's  name  put  on  the  list  of 
contributories  on  gTound  of  undue 
delay  of  the  company  in  registering 
the  transfer.  Only  the  transferrer 
can  complain.  Sichell's  Case,  L.  R 
3  Ch.  119  (1807).  See  Marlborough 
Mfg.  Co.  V.  Smith,  2  Conn.  579  (1818), 
holding  that  a  mere  entry  on  the  cor- 
porate books  crediting  the  shares  to 


the  transferee  is  insufficient:  and  see 
also  Dane  v.  Young,  61  Me.  160  (1872), 
holding  that  the  failui-e  to  have  the 
registry  properly  witnessed  invali- 
dates it.  A  vendee  of  stock  who  is 
to  be  entitled  to  it  only  upon  pay- 
ment is  not  liable  for  the  subscription 
price  if  he  never  pays  for  the  stock 
and  his  name  never  appears  on  the 
books.  Cormac  v.  Western,  etc.  Co., 
77  Iowa,  33  (1889).  For  other  cases 
holding  the  transferee  liable,  al- 
though all  the  formalities  of  registry 
were  not  complied  with,  see  Ex  parte 
Dixon,  1  Dr.  &  Sm.  225  (I860):  Gor- 
don's Case,  3  De  G.  &  Sm.  249  (1850); 
StrafEon's  Case,  1  De  G.,  M.  &  G.  576 
(1852);  Walters's  Case,  3  De  G.  &  Sm. 
149  (1850);  London,  etc.  R'y  u  Fair- 
clough,  2  Man.  &  G.  674  (1841);  Lon- 
don, etc.  R'y  V.  Freeman,  2  Man.  &  G. 
606  (1841);  Birmingham,  etc.  R'y  r. 
Locke,  1  Q.  B.  356  (1841).  For  a  case 
holding  that  the  transferrer  is  liable, 
see  Keane's  Case,  3  De  G.,  M.  &  G.  273 
(1853).  For  cases  to  the  effect  that  the 
transferrer  is,  in  general,  discharged 
only  when  the  ti-ansf er  is  actually  re- 
corded, and  duly  recorded  in  the 
stock-book,  and  when  all  the  pre- 
scribed conditions  of  a  valid  transfer 
have  been  duly  complied  with,  see 
CartmeU's  Case,  L.  R  9  Ch.  691  (1874); 
Heritage's  Case,  L.  R  9  Eq.  5  (1869); 
Henessey's  Case,  3  De  G.  &  Sm.  191 
(1850) ;  Ex  parte  Henderson,  19  Beav. 
107  (1854).  Where  the  consent  of  the 
board  of  directors  is  necessary  to  a 
transfer,  no  transfer  is  complete  with- 
out it,  and  the  transferx'er  remains 
liable.  Bosanquet  v.  Shortridge,  4 
Exoh.  699  (1850).  But  this  case  at  law 
was  enjoined  by  Bargate  i:  Short- 
ridge, 5  H.  L.  Cas.  297  (1855),  in  equity, 
and  it  was  held  that  the  transferrer 
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although  no  transfer  of  the  certificate  is  made  on  the  corporate 
books,  and  although  he  bought  the  stock  for  the  cashier  of  the 
bank  and  was  merely  a  nominal  holder.  He  is  not  such  a 
trustee  as  is  exempt  from  liability  under  the  national  bank  act.^ 
It  is  immaterial  that  no  certificate  of  stock  is  issued  to  the 
transferee.  The  registry  is  complete  without  it.^  When  the 
transferrer  has  done  all  in  his  power  to  complete  the  transfer 
and  is  guilty  of  no  laches,  his  liability  to  corporate  creditors 
is  thereby  determined;  and  accordingly  he  is  discharged,  as 


was  not  liable.  To  same  effect,  see 
Taylor  v.  Hughes,  2  Jones  &  Lat.  (Ir. 
Ch.)  24  (1844),  where  the  registry  was 
not  regularly  made,  but  the  trans- 
feree was  treated  as  a  stockholder. 
Cf.  Murray  v.  Bush,  L.  R.  6  H.  L.  37 
(1873),  affirming  Bush's  Case,  L.  E.  6 
Ch.  App.  246.  In  this  case  the  deed 
•of  settlement,  among  other  things, 
required  a  transferee  to  covenant  by 
deed  to  abide  by  the  rules  of  the  com- 
pany. A  director  who  failed  to  com- 
ply with  that  requirement  was  held 
to  be  a  shareholder  as  to  the  shares, 
because  he  had  been  recognized  as 
a  shareholder  by  the  directors  at  a 
meeting  of  shareholders  and  had  been 
at  that  meeting  elected  a  director. 
The  transferrer  was  held  not  liable. 
Contra,  Keene's  Case,  3  De  G.,  M.  & 
G.  272  (1853);  Mayhew's  Case,  5  De  G., 
M.  &  G.  837  (1854),  where  the  parties 
went  together  to  the  proper  officer  of 
the  company  and  deposited  a  transfer, 
but  no  notice  in  writing  was  given 
to  the  officer  as  required  by  the  com- 
pany's rules.  The  transferee  was  held 
to  be  properly  placed  on  the  list  of 
contributories.  See  also  next  note. 
1  Horton  V.  Mercer,  71  Fed.  Rep.  153 
(1895).  Where  a  vendor  of  stock  in 
a  national  bank  transfers  the  certifi- 
cates indorsed  by  him  on  the  back 
to  the  vendee,  the  vendee  being  the 
cashier  and  the  bank  being  solvent, 
and  for  five  years  dividends  are  paid 
to  such  cashier,  the  vendor  is  not  lia- 
ble, even  though  the  stock  was  never 
transferred  on  the  corporate  books. 


Snyder  v.  Foster,  73  Fed.  Rep.  136 
(1896).  Where  the  vendor  of  stock 
in  a  national  bank  transfers  the  cer- 
tificate to  the  vendee  and  delivers  it 
to  the  president  of  the  bank,  who 
promises  to  transfer  the  same  on  the 
books,  but  does  not  do  so,  and  the 
bank  thereafter  treats  the  vendee  as 
the  owner,  the  vendor  is  not  liable 
on  the  statutory  liability.  Cox  v. 
Elmendorf,  97  Tenn.  518  (1896). 

^  First  Nat.  Bank  v.  Giflford,  47 
Iowa,  575, 583  (1877) ;  Brigham  v.  Mead, 
92  Mass.  245  (1865);  Straffon's  Case,  1 
De  G.,  M.  &  G.  576  (1852).  Chouteau 
Spring  Co.  V.  Han-is,  20  3Io.  382  (1855), 
holding  that  an  assignment  upon  the 
books  of  the  company,  without  hav- 
ing a  new  certificate  issued,  is  a  sufii- 
cient  transfer-to  exonerate  the  as- 
signor from  liability  for  assessments; 
and  that  any  transfer  in  vrriting  is 
valid  against  a  company  which,  hav- 
ing notice,  refuses  to  allow  it  to  be 
made.  The  shareholder  cannot  set 
up  for  defense,  to  an  action  by  a  cor- 
porate creditor,  that  some  third  per- 
son had  contracted  to  purchase  his 
shares,  or  a  portion  of  them,  but  that 
with  the  consent  of  the  corporate 
authorities  it  had  been  agreed  that, 
until  that  third  person  had  paicl  the 
notes  given  for  the  purchase  price  of 
the  stock,  the  transfer  should  not  be 
made  on  the  corporate  stock-book. 
Phoenix  Warehoxising  Co.  v.  Badger, 
67  N.  y.  294  (1876),  affia-ming  S.  C,  6 
Hun,  293  (1875). 
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though  the  registry  had  been  made.^  A  stockholder  who  re- 
ceived his  certificate  and  dividends  for  several  years  cannot 
avoid  the  statutory  liability  on  the  ground  that  the  original 
subscriber,  from  whom  he  purchased,  never  made  a  formal  trans- 


1  Whitney  v.  Butler,  118  U.  S.  655 
(1886).  See  also  §  383,  m/m.  Ex  parte 
Henderson,  19  Beav.  107  (1854);  Short- 
ridge  V.  Bosanquet,  16  Beav.  84  (1852), 
oveiTuling  S.  C.  sub  nom.  Bosanquet 
u  Shortridge,  4  Exch.  699  (1850).  In 
White's  Case,  L.  R.  3  Eq.  86  (1866),  a 
transferrer  was  held  not  discharged 
because  of  laches;  Fyfe's  Case,  L.E. 
4  Ch.  App.  768  (1869),  where  there  was 
an  improper  delay  on  the  part  of  the 
company  in  registering  a  transfer; 
Lowe's  Case,  L.  E.  9  Eq.  589  (1870), 
on  similar  facts  and  to  same  effect ; 
Nation's  Case,  L.  R.  3  Eq.  77  (1866),  in 
which  the  directors  did  not  confirm 
a  transfer  at  their  next  meeting  after 
it  was  left  for  that  purpose,  thereby 
causing  an  unnecessary  delay;  Hill's 
Case,  L.  E.  4  Ch,  App.  769  (1867),  note, 
to  same  effect  as  Fyfe's  Case,  L.  E.  4 
Ch.  App.  768  (1869);  Ward  and  Garfit's 
Case,  L.  E.  4  Eq.  189  (1867),  in  which 
the  court  rectified  the  register  by 
completing  a  transfer  which  was 
duly  executed  and  left  for  registry 
the  day  before  the  corporation 
stopped  business,  but  was  not  reg- 
istered on  that  account;  Ward's  Case, 
L.  E.  3  Eq.  236  (1866),  in  which  the 
names  of  purchasers  of  shares  had 
not  been  placed  on  the  register  in 
place  of  that  of  the  vendor  in  con- 
sequence of  disputes  among  them- 
selves; Ex  parte  Hall,  5  R'y  &  Canal 
Cas.  624  (1849),  holding  that  where  a 
transferee  whose  name  has  not  been 
actually  entered  on  the  registry  has 
so  acted  — as  being  a  trustee  for  his 
wife  —  and  his  acts  have  been  so  far 
adopted  that  a  waiver  of  the  neces- 
sary forms  may  be  inferred,  he  will 
be  held  a  contributory  in  winding- 
up  proceedings.  De  Pass's  Case,  4 
De  G.  &  J.  544(1859).    In  this  case 


the  certificates  were  transferable  by 
delivery;  and  in  winding-up  proceed- 
ings the  holders  were  adjudged  to 
be  contributories,  though  it  appeared 
that  as  to  some  shares  they  were  not 
delivered  until  after  the  winding-up 
order  was  made,  and,  as  to  others, 
that  they  were  dehvered  to  a  cleric 
for  a  nominal  consideration  in  order 
to  escape  liability.  Marino's  Case, 
L.  E.  3  Ch.  App.  596  (1867),  in  which 
the  transferee,  who  lived  in  Smyrna, 
and  had  not  suflScient  time  to  exe- 
cute and  forward  the  deed  required 
of  him  by  the  rules  and  usage  of  the 
company  to  effect  a  valid  transfer, 
was  held  not  to  be  a  contributory; 
Skowhegan  Bank  v.  Cutler,  49  Me. 
315  (1872),  holding  that,  in  order  to 
hold  a  transferee  liable,  it  must  be 
shown  that  statutory  provisions  relat- 
ing to  transfer  have  been  observed; 
Laing  y.  Hurley.  101  111.  591  (1882), 
holding  that,  where  there  was  no 
transfer  on  the  books  of  a  national 
bank  as  required  by  law,  but  new 
certificates  had  been  issued  to  the 
transferee,  who  was  also  recognized 
as  a  shareholder  on  the  bank's  ledger, 
the  transferee  was  liable;  Midland, 
etc.  E'y  V.  Gordon,  16  M.  &  W.  804 
(1847),  holding  that  a  holder  of  scrip 
certificates  for  shares  to  be  allotted 
at  a  future  time,  having  sold  them 
in  the  market,  was  liable  for  calls 
until  the  name  of  the  vendee  was 
I'egistered  as  the  holder  of  them.  See 
also  Harpold  v.  Stobart,  46  Ohio  St. 
397  (1889).  That  the  failure  to  record 
the  transfer  is  the  fault  of  the  corpo- 
ration itself,  or  of  the  ofiicer  thereof 
whose  duty  it  is  to  make  the  entries 
in  the  stock-book,  is  not  sufficient  to 
relieve  the  shareliolder  who,  having 
transferred  his  shares,  fails  to  see  to 
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fer.^  The  corporation  cannot  hold  liable  on  the  unpaid  sub- 
scription for  stock  a  person  who  purchased  and  held  the  cer- 
tificates of  stock,  but  sold  them  without  appearing  on  the 
corporate  books  as  a  stockholder.^ 

"Where  the  transferee  of  the  certificate  has  repeatedly  de- 
manded a  transfer  of  the  company,  but  been  refused,  a  subse- 
quent attachment  by  a  creditor  of  the  transferrer  does  not  take 
precedence,  even  though  the  statutes  require  a  registry  within 
sixty  days.'  A  person  who  accepted  a  transfer  of  stock  in  order 
to  make  a  quorum  is  liable  to  creditors,  although  he  at  once 
signed  a  retransfer  and  supposed  it  was  recorded.* 

§  259.  Does  tlie  statutory  licibility  attach  to  Mm  wJio  is  the 
registered  stocltholder  when  the  corporate  debt  is  contracted,  or 
is  due,  or  is  sued  upon? —  When  the  question  of  statutory  lia- 
bility is  considered  there  is  more  difficulty,  as  between  trans- 
ferrer and  transferee,  in  determining  who  is  to  be  charged. 
Frequently  the  statute  itself  prescribes  when  the  liability  is  to 
attach.  The  important  question  which  arises  herein  is  whether 
the  corporate  debt  raises  a  liability  against  him  who  was  the 
registered  stockholder  when  the  corporation  entered  into  the 
contract  leading  to  the  debt,  or  against  him  who  was  the  reg- 
istered stockholder  when  the  debt  itself  became  due  and  pay- 
it  that  the  proper  entry  is  actually  had  not  paid  past-due  calls.  Burt 
and  duly  made.  Re  Bachman,  12  v.  Real  Estate,  etc.,  175  Pa.  St.  619 
Nat.  Bankr.  Reg.  223  (1876);  S.  C,  3  (1896).  Where,  by  statute,  the  trans- 
Fed.  Cas.  310.   Cf.  4o  Alt.  Kep.  905.        ferrer  is  liable  on  the  subscription 

1  Bissell  V.  Heath,  98  Mich.  472  for  a  year  after  transfer,  and  trans- 
(1894).  The  holders  of  stock  cannot  fer  shall  be  on  the  books,  he  is  liable 
escapethestatutory  liability  thereon,  for  a  year  after  such  transfer  on  the 
even  though,  when  the  transfer  of  books.  Kriger  v.  Hanover  Nat.  Bank, 
the  stock  to  them  was  made,  the  old  72  Miss.  462  (1894).  But  where  the 
certificates  were  not  canceled,  but  company  recognizes  a  transfer  as 
were  abstracted  by  a  corporate  officer  having  been  made,  the  transferee 
and  hypothecated  by  him,  thereby  then  becomes  liable  and  the  trans- 
creating  an  overissue.  Burt  u  Bailey,  ferrer's  time  begins  to  nui.  Kriger 
73  Fed.  Rep.  693  (1896).  The  stock-  v.  Hanover  Nat.  Bank,  16  S.  Rep.  333 
holder  of  record  is  not  relieved  ixoza.    (1894). 

liability  on  his  subscription  by  the        2  Yale  Mills  v.  Spalding,  62  N.  H. 
fact  that  at  the  request  of  the  treas-    605  (1883).    Cf.  §  253,  supra. 
urer  he  transfers  his  certificate  of       ^Weber  v.  Bullock,  19  Colo.  214 
stock  in  blank  on  the  back  and  leaves    (1893).    See  also  ch.  XXVH,  infra. 
the  certificates  with  the  treasurer,        ^  Ontario,  etc.   Assoc,   v.  Leys,  23 
even  though  the  motive  of  the  treas-    Ont.  Rep.  (Can.)  496  (1893). 
urer  was  the  fact  that  the  subscriber  * 
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able  to  the  corporate  creditor,  or  against  him  who  was  the 
registered  stockholder  when  suit  is  brought  by  the  corporate 
creditor  against  the  corporation  to  collect  the  debt,  or  against 
him  who  was  the  registered  stockholder  when  suit  is  brought 
against  the  stockholder. 

Under  certain  statutes  to  that  effect,  those  stockholders  are 
liable  who  are  such  at  the  time  when  the  execution  against  the 
corporation  is  returned  nulla  lona} 

As  to  whether,  under  the  usual  statute  making  the  stockhold- 
ers liable,  to  a  greater  or  less  extent,  for  the  debts  of  the  cor- 
poration, a  registered  stockholder  is  liable  for  debts  contracted 
before  he  became  such,  as  well  as  for  those  contracted  while  he 
was  such,  although  he  subsequently  transfers  his  stock,  the 
words  of  the  statute  control,  and  decisions  on  various  statutes 


are  given  in  the  notes  below.^ 

1  Nixon  V.  Green,  11  Exch.  350  (1856) ; 
Dodgson  V.  Soott,  2  Exch.  457  (1848); 
Longley  v.  Little,  26  Me.  162  (1846); 
Bondu  Appleton,  8  Mass.  472  (1812).  In 
this  case,  under  a  statute  making  the 
original  stockholders,  their  success- 
ors, assigns,  and  the  members  of  the 
corporation  liable  for  the  debts  of 
the  corporation,  it  was  held  that  only 
such  persons  as  were  members  at 
the  time  payment  was  refused  were 
intended;  McClaren  v.  Franciscus,  43 
Mo.  452  (1869);  Dauchy  v.  Brown,  24 
Vt.  197  (1852).  Cf.  Deming  u  BuU, 
10  Conn.  409  (1835).  Under  the  pro- 
vision of  a  charter  that  stockholders 
should  "at  all  times  be  liable  for  all 
debts  due  by  said  corporation,"  it 
was  held  that  those  who  were  mem- 
bers when  the  debt  was  contracted, 
but  had  transferred  their  stock  abso- 
lutely and  in  good  faith  before  the 
commencement  of  the  suit  against 
the  corporation,  are  not  to  be  held 
liable  under  the  statute.  Middletown 
Bank  v.  Magill,  5  Conn.  28  (1823),  fol- 
lowing Bond  V.  Appleton,  8  Mass.  473 
(1812);  Child  v.  Coffin,  17  Mass.  64 
(1820),  holding  that  where  there  is  a 
statutory  provision  "  that  a  creditor, 
in  a  certain  ,case,  may  levy  his  exe- 


cution upon  the  body  or  estate  of  any 
member  of  the  corporation,  this  must 
be  understood  of  such  as  were  mem- 
bers at  the  time  of  the  commence- 
ment of  the  action,  and  of  those 
only."  It  does  not  authorize  an  exe- 
cution upon  the  estate  of  a  corpo- 
rator who  died  before  the  commence- 
ment of  the  action. 

Under  the  statute  making  all  the 
members  of  a  company  liable  in  cer- 
tain cases  for  its  debts,  the  liability 
extends  to  all  who  were  members 
when  it  was  sought  to  be  enforced, 
and  is  not  confined  to  such  persons 
as  were  members  when  the  debt  was 
contracted.  Curtis  v.  Harlow,  53 
Mass.  3  (1846). 

2Chesley  v.  Pierce,  32  N.  H.  388 
(1855),  holding  that,  under  a  statute 
making  stockholders  liable  for  the 
debts  of  a  corporation,  the  individual 
stockholders  are  not  liable  for  debts 
contracted  before  they  became  such; 
Castleman  v.  Holmes,  4  J.  J.  Marsh. 
(Ky.)  1  (1839),  but  here  a  statute  made 
them  liable  for  debts,  etc.,  contracted 
"during  the  time  he  or  they  held 
stock;  "  Mill-dam  Foundery  v.  Hovey, 
38  Mass.  417,  453  (1834),  where  the 
question  arose  on  an  objection  to  a 
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In  Kansas  "  a  lona  fide  transfer  terminates  the  liability  of 
the  transferrer  either  to  the  company  or  to  creditors."  "Where 
by  statute  execution  may  be  issued  to  enforce  a  statutory  lia- 
bility, the  liability  attaches  to  the  "  persons  only  who  are  stock- 


witness  in  a  suit  against  a  corpora- 
tion on  the  ground  that  it  was  liable 
for  its  debts;  Holyoke  Bank  v.  Burn- 
ham,  65  Mass.  183  (1853),  a  case  where, 
under  a  statute  making  liable  "all 
members  "  of  a  corporation,  a  share- 
holder was  held  for  all  debts  con- 
tracted while  he  was  a  member, 
.although  he  ceased  to  be  a  member 
before  they  were  payable,  and  not 
liable  for  debts  contracted  before  he 
became  a  member  if  his  m^bership 
•expired  before  they  became  payable 
and  action  brought;  Southmayd  v. 
Kusg,  3  Conn.  53  (1819),  holding  that 
the  judgment  creditor  cannot  pro- 
ceed against  stockholders  by  scire 
facias,  but  must  sue  them  upon  their 
liability;  Williams  v.  Hanna,  40  Ind. 
535  (1872),  holding  that  owners  of 
stock  at  the  time  coi'porate  debts  are 
contracted  are  intended,  in  a  statute 
making  stockholders  liable  for  all 
debts  of  the  company,  etc. ;  Larrabee 
V.  Baldwin,  35  Cal.  155  (1868);  Mossu 
Oakley,  3  Hill,  365  (1843),  holding 
that  a  charter  declaring  stockholders 
jointly  and  severally  liable  for  the 
debts  of  the  company  makes  liable 
only  such  as  were  members  when  the 
debt  was  contracted,  and  not  those 
persons  who  became  members  after- 
wards; Judson  V.  Rossie  Galena  Co.,  9 
Paige,  598  (1843),  to  the  same  effect; 
McCuUough  V.  Moss,  5  Denio,  567,  573, 
585  (1846),  to  same  effect;  Adderly  v. 
Storm,  6  Hill,  634  (1844),  holding  that 
they  are  considered  liable  whose 
names  appear  on  the  books  of  the 
■company  as  stockholders  when  the 
debt  was  contracted.  But  see  Mo- 
Master  V.  Eavidson,  39  Hun,  543  (1888), 
varying  this  rule  as  applicable  to  New 
York  manufacturing  corporations; 
and  c/.  Tracy  v.  Yates,  18  Barb.  153 


(1854);  Phillips  v.  Therasson,  11  Hun, 
141  (1877);  King  v.  Duncan,  38  Hun, 
461  (1886) ;  Davidson  v.  Bankin,  34  CaL 
503  (1868),  holding  that  the  cause  of 
action  against  a  stockholder  of  a  min- 
ing corporation,  under  the  laws  of 
California,  accrues  at  the  same  time 
as  against  the  corporation.  Even 
though  a  stockholder  transfers  his 
stock  to  a  solvent  purchaser,  the  stat- 
utory liability  on  debts  then  existing 
remains  against  him.  Gunnison  v. 
United  States  In  v.  Co.,  73  N.  W.  Eep. 
149  (Minn.,  1897).  The  Iowa  statute 
that  a  ti'ansferrer  shall  be  liable  on 
existing  debts  applies  to  a  bonded 
debt,  although  not  yet  due,  and  in- 
cludes a  liability  on  the  unpaid  sub- 
scription. White  V.  Greene,  70  N.  W. 
Eep.  183  (Iowa,  1897).  Under  the  Ohio 
statutes  a  stockholder  who  transfers 
his  stock  is  liable  for  a  debt  existing 
at  the  time  of  the  transfer,  and  a  sub- 
sequent renewal  of  such  debt  by  the 
corporation  does  not  release  him. 
Boice  V.  Hodge,  51  Ohio  St.  336  (1894). 
In  Ohio  tliose  who  own  the  stock  at 
the  time  the  corporate  creditor  com- 
mences his  suit  against  stockholders 
to  enfoi'ce  their  statutory  liability 
are  liable  under  the  statute.  It  is 
immaterial  that  some  of  the  stock 
was  issued  after  the  debt  itself  was 
incurred  by  the  corporation.  See 
Barriok  v.  Gifford,  47  Ohio  St.  180 
(1890).  Stockholders  are  liable  luider 
the  Ohio  statute  for  debts  incurred 
before  they  became  stockliolders,  but 
the  equities  between  them  and  the 
transferrers  of  the  stock  may  be  ad- 
justed in  the  same  suit.  Eailroad  Co. 
V.  Smith,  48  Ohio  St.  319  (1891).  Under 
the  Ohio  statute  the  transferees  are 
liable  for  precedent  debts.  See  Brown 
V.  Hitchcock,  36  Ohio  St.  667  (1881); 
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holders  at  the  time  the  execution  against  the  property  or  effects 
of  the  corporation  is  found  to  be  /Ineffectual." ' 

§  260.  Transferrer's  statutory  liaMlity  after  transfer  lut 
'before  registry. —  The  previous  section  treated  of  the  statutory 
liability  of  a  transferrer  in  cases  where  the  transfer  is  recorded  on 


Mason  v.  Alexander,  44  Ohio  St.  318 
(1886):  Wheeler  u  Faurot,  37  Ohio  St. 
26  (1881) ;  Brown  v.  Hitchcock,  36  Ohio 
St.  667  (1881),  holding  also  that  the 
liability  is  not  discharged  by  a  sub- 
sequent transfer  of  the  stock;  that  in 
such  cases  there  is  an  impHed  under- 
taking by  the  assignee  to  indemnify 
the  assignor  from  the  liability  for 
debts  contracted  while  he  was  a 
stockholder;  Hageru.  Cleveland,  etc., 
36  Md.  476  (1873),  holding  that,  by  vir- 
tue of  the  statute  of  Maryland,  the 
transfer  of  stock  does  not  exonerate 
the  transferrer  from  liability  for  a 
corporate  debt  contracted  while  he 
was  a  stockholder  and  before  the 
capital  stock  was  paid  in.  His  lia- 
bility is  in  the  nature  of  a  contract 
with  the  company,  and  is  not  affected 
by  a  transfer  of  his  stock. 

iVan  Demark  v.  Barous,  52  Kan. 
779  (1894).  A  person  who  is  a  stock- 
holder in  a  Kansas  corporation  at 
the  time  when  judgment  is  obtained 
against  it  is  liable,  although  he  was 
not  a  stockholder  when  the  debt 
accrued.  Rhode  Island,  etc.  Co.  v.  . 
Moulton,  83  Fed.  Rep.  979  (1897). 

The  statutory  liability  in  Michigan 
for  labor  performed  does  not  render 
a  stockholder  liable  for  labor  per- 
formed before  he  became  a  stock- 
holdex\  Kamp  v.  "Wintermute,  65  N. 
W.  Rep.  570  (Mich.,  1895).  A  creditor 
who  was  such  before  the  stock  was 
sold  may  enforce  the  statutory  lia- 
bility against  the  transferrer.  Voight 
V.  Drigge,  97  Mich.  323  (1893).  In  Illi- 
nois suit  may  be  brought  against 
him  who  is  a  stockholder  at  the  time 
suit  is  brought.  "  The  liability  being 
because  of  the  ownership  of  stock,  it 
follows  the  stock,  into  whosesoever 


hands  it  may  go,  and  whoever  pur- 
chases it  does  so  at  the  risk  of  this 
liability."  Root  v.  Sinnock,  120  IlL 
350  (1887).  Individual  liability  con- 
tinues, even  after  the  death  of  the 
stockholder,  im.til  a  transfer  is  made. 
Davis  V.  Weed  (U.  S.  D.  C),  44  Conn. 
569  (1877);  S.  C,  7  Fed.  Cas.  186.  See 
also  Witters  v.  Sowles,  33  Fed.  Rep. 
130  (1887);  Phillips  v.  Therasson,  11 
Hun,  141  (1877);  Tracy  v.  Yates,  18 
Barb.  153  (1854),  holding  that,  under 
the  New  York  statute  of  1848,  a 
stockholder  was  not  liable  for  debts 
contracted  before  he  was  such.  But 
see  McMaster  v.  Davidson,  39  Hun, 
543  (1883).  Of.  Rosevelt  v.  Bro'w-n,  11 
N.  Y.  148  (1854);  Cutting  v.  Damerel, 
88  N.  Y.  410  (1882).  See  also  §  261, 
infra.  A  stockholder  does  not,  by 
transfer,  avoid  a  statutory  liability 
to  creditors  who  were  such  at  the 
time  of  the  transfer.  Jackson  v. 
Meek,  87  Tenn  69  (1888).  Under  the 
Minnesota  statute,  where  stockhold- 
ers in  banks  are  liable  for  a  year 
after  they  transfer  their  stock,  exe- 
cution is  first  issued  against  the 
transferee.  The  liability  cannot  be 
enforced  twice,  once  against  the 
transferee  and  once  against  the  trans- 
ferrer, on  the  same  stock.  The  lia- 
bility is  enforced  irrespective  of  the 
Uability  of  transferrers  of  other 
stock.  The  transferrer  is  liable  only 
for  his  proper  share  of  the  debts  ex- 
isting at  the  time  of  the  transfer 
and  which  still  remain  unpaid,  ex- 
cepting so  far  as  they  have  been  paid 
by  other  stockholders.  The  distribu- 
tion from  corporate  assets  is  for  the 
benefit  of  transferees  as  well  as  the 
stockholders  of  record.  The  money 
paid  by  the  transferees  goes  into  the 
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the  corporate  books  at  the  same  time  that  the  sale  and  transfer 
of  the  certificates  are  made.  But  frequently  there  is  some  delay 
in  registering  the  transfer  in  the  corporate  books,  and  in  such 
cases  the  further  complication  arises  as  to  who  is  liable  for  cor- 


common  fund  and  is  not  applied  to 
any  particular  debts.  As  to  exten- 
sions of  debts  he  is  liable  unless  he 
shows  that  he  did  not  consent 
thereto.  Harper  v.  Carroll,  69  N.  W. 
Eep.  610  (Minn.,  1896).  In  Minnesota 
it  is  held  that  the  stockholder's  stat- 
utory liability  attaches  to  debts  due 
from  the  corporation  before  as  well 
as  after  the  stockholder  bought  his 
stock.  Olson  V.  Cook,  57  Minn.  553 
(1894).  All  who  are  stockholders  at 
the  time  the  action  is  commenced 
are  liable  under  the  Minnesota  stat- 
ute, irrespective  of  when  the  debt 
was  incurred.  First  Nat.  Bank  v. 
Winona  Plow  Co.,  58  Minn.  167  (1894). 
Where  the  transferrer  is  liable  for 
one  year  after  a  transfer,  this  liabil- 
ity applies  only  to  debts  created  be- 
fore the  transfer.  An  action  to  en- 
force a  liability  against  him  may  be 
brought  within  six  years  after  the 
debt  against  the  corporation  matures. 
Harper  v.  CarroU,  62  Minn.  152  (1895). 
It  is  not  always  clear  precisely  when 
a  given  indebtedness  may  be  held  to 
have  been  "contracted."  When  a 
corporate  note  has  been  renewed,  it 
is  doubtful  whether  the  renewal  op- 
erates to  create  a  new  indebtedness 
or  to  continue  and  perpetuate  that 
indebtedness  for  which  the  original 
note  was  given.  In  Ohio  it  is  held 
that  a  renewal  which  is  a  payment 
or  extinguishment  of  the  debt  dis- 
charges the  shareholders  who  were 
bound  under  the  old  note.  Wheeler 
V.  Faurot,  37  Ohio  St.  26  (1881).  In 
Maine  the  date  of  the  second  or  re- 
newal note  is  taken  as  the  time  when 
the  indebtedness  accrued.  Milliken 
V.  Whitehouse,  49  Me.  537  (1860).  In 
Massachusetts  the  debt  is  said  to  be 
contracted  when  the  corporation  ac- 


cepts a  bill  of  exchange.  Byers  v. 
Franklin  Coal  Co.,  106  Mass.  131 
(1870).  Cf.  Freeland  v.  McCullough, 
1  Denio,  414,  426  (1845),  holding  that, 
in  a  suit  upon  a  note  given  by  the 
corporation  for  a  debt  on  a  simple 
contract,  the  stockholders  at  the  time 
the  debt  ■syas  contracted  are  the  ones 
to  be  held  liable.  See  also,  in  New 
York,  Parrott  v.  Colby,  6  Hun,  55;  af- 
firmed, 71 N.  Y.  597  (1877) ;  Jagger  Iron 
Co.  V.  Walker,  76  N.  Y.  521  (1879), 
overruling  Fisher  v.  Marvin,  47  Barb. 
159  (1866);  Moss  v.  Oakley,  3  Hill,  265 
(1842),  holding  that,  where  stock- 
holders at  the  time  the  debt  was  con- 
tracted are  liable,  a  note  given  for  a 
debt  will  be  presumed  to  have  been 
made  when  the  debt  was  contracted. 
It  has  been  held  that  the  debt  does 
not  accrue,  as  against  the  share- 
holder, at  the  time  judgment  thereon 
is  recovered  against  the  corporation. 
See  §  225  (/),  supra.  And  as  to  the 
effect  of  renewals  of  notes  on  a  stock- 
holder's liability,  see  §  225  (a),  supra. 
Larrabee  v.  Baldwin,  35  CaL  155, 168 
(1868).  In  this  case  Sawyer,  C.  J., 
said:  "  The  claim  of  the  respondent, 
that  the  judgment  is  itself  a  con- 
tract creating  a  new  debt,  within  the 
meaning  of  the  statute,  for  which  all 
who  were  stockholders  at  the  date  of 
the  rendition  of  the  judgment  are 
personally  liable,  is  too  absurd  to  re- 
quire argument  to  refute  it."  Regis- 
tered transferees  are  liable  the  same 
as  their  transferrers,  even  though 
before  the  transfer  the  statutory  Uar 
bility  was  decreased  by  statute.  The 
liability  to  old  creditors  follows  the 
stock.  National  Com."Bank  v.  Mc- 
DonneU,  92  Ala.  387  (1891).  Cf.  Tracy 
V.  Yates,  18  Barb.  153  (1854),  holding 
that  the  transferee  is  not  liable  on 
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porate  debts  and  liabilities  incurred  duritig  tliat  interim.  The 
rule  in  such  cases,  however,  is  clear.  The  law  is  well  settled 
that  the  transferrer  of  stock  is  liable  to  corporate  creditors 
on  his  statutory  liability,  up  to  the  time  of  a  registry  of  the 
transfer,  to  the  same  extent  that  he  would  be  if  no  sale  and 
transfer  of  the  certificate  had  been  made  until  the  date  of  the 
registry.  Until  registry  is  made,  corporate  creditors  may  hold 
the  unregistered  transferrer  liable,  as  though  he  had  not  sold 
his  stock.  As  to  them  the  transfer  will  be  deemed  to  have 
been  made  only  at  the  date  of  the  record  thereof  in  the  corpo- 
rate books.i    Such,  also,  is  the  rule  of  the  English  courts.^    The 


prior  debts;  Cape's  Case,  2De  G-.,  M.  & 
G.  563  (1852),  holding  that  the  trans- 
feree is  liable  for  debts  incurred  be- 
fore as  well  as  after  the  transfer; 
McMaster  v.  Davidson,  29  Hun,  542 
(1883),  holding  that  the  transferee  is 
liable  on  debts  contracted  before  he 
became  such,  but  falling  due  after 
he  became  a  stockholder.  Under  the 
Massachusetts  Manufacturing  Act, 
as  re-enacted  in  Rhode  Island,  "  the 
liability  extends  to  aU  persons  who 
were  stockholders  when  the  debt  was 
contracted,  and  also  to  all  persons 
who  are  stockholders  when  the  lia- 
bility is  sought  to  be  enforced, 
though  they  may  have  become  such 
since  the  debt  was  contracted,  but 
does  not  extend  to  persons  who  had 
become  stockholders  after  the  debt 
was  contracted,  and  had  ceased  to  be 
such  before  the  debt  became  payable 
and  action  was  brought."  Sayles  r>. 
Bates,  15  R.  I.  342  (1886).  By  the  law 
of  copartnership  a  new  partner  is 
not  liable  for  old  debts.  See  Lind- 
ley,  Partn.  *205,  208,  435  (Callaghan 
&  Co.,  1888). 


1  Richmond  v.  Irons,  121  U.  S.  37, 
58  (1887);  Irons  v.  Manufacturers' 
Nat.  Bank,  27  Fed.  Rep.  591  (1886); 
Brown  v.  Hitchcock,  36  Ohio  St.  667 
(1881),  holding  also  that  after  the 
liability  attaches  to  a  stockholder  it 
is  not  discharged  by  an  assignment 
or  transfer  of  the  stock,  but  the  sub- 
sequent holders  of  it  impliedly  under- 
take to  indemnify  the  assignor  from 
his  liability.  Cf.  Wehrman  v.  Rea- 
kirt,  1  Cin.  Super.  Ct.  (Ohio),  230  (1871); 
Jackson  v.  Sligo  Mfg.  Co.,  1  Lea 
(Tenn.),  310  (1878);  ShelUngton  v. 
Howland,  53  N.  Y.  371  (1873);  John- 
son V.  UnderhiU,  52  N.  Y.  203  (1873); 
Veiller  v.  Brown,  18  Hun,  571  (1879); 
Richardson  v.  Abendroth,  43  Barb. 
162  (1864);  Worrall  v.  Judson,  5  Barb. 
210  (1849);  Borland  v.  Haven,  37  Fed. 
Rep.  394  (1888);  Dane  v.  Young,  61 
Me.  160  (1872);  Skowhegan  Bank  v. 
Cutler,  49  Me.  315(1860);  Fowler  iv 
Ludwig,  34  Me.  455  (1852);  Stanley 
V.  Stanley,  26  Me.  191  (1846),  holding 
that  parol  evidence  is  not  admissible, 
as  against  the  books  of  a  corporation, 
to  prove  who  were  its  stockholders 


-  Musgrave's  Case,  L.  R.  5  Eq.  193 
(1867);  Walker's  Case,  L.  R.  6  Eq.  30 
(1868);  McEuen  v.  West  London 
Wharves,  etc.  Co.,  L.  R.  6  Ch.  App.  655 
(1871);  Gowers's  Case,  L.  R.  6  Eq.  77 
(1868),  holding  that,  where,  shares 
had  been  forfeited  by  a  resolution  of 
the  directors,  but  the  names  of  their 


owners  had  not  been  removed  from 
the  register,  they  were  oontributories 
in  winding-up  proceedings  instituted 
a  year  latei-.  Humby's  Case,  5  Jur. 
(N.  8.)  315  (1859);  Head's  Case,  L.  R. 
3  Eq.  84  (1866);  White's  Case,  L.  R.  3 
Eq.  86  (1866);  Shepherd's  Case,  L.  R. 
2  Ch.  App.  16  (1866). 
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corporate  creditor,  in  determining  who  are  stockliolders,  need 
only  show  that  the  persons  whom  he  sues  appear  as  stockhold- 
ers on  the  corporate  stock-books.^ 

A  different  question  arises  when  an  irregular  registry  of  the 
transfer  has  been  made,  or  the  transferrer  has  done  all  in  his 
power  to  effect  a  registry,  or  the  corporation  has  accepted  the 
unregistered  transferee  as  a  stockholder.  These  questions,  how- 
ever, are  considered  elsewhere.^ 

§261.  Tlie  transferee's  statutory  liability. —  The  transferee 
of  stock  whose  name  has  been  duly  entered  on  the  stock-book 
as  a  shareholder  becomes  thereupon  liable  on  the  stock  to  cor- 
porate creditors.  The  registry,  which  operates  to  change  the 
stockholder,  at  the  same  time  operates  to  charge  the  transferee.* 


in  suits  by  creditors.  A  transferrer 
is  liable  not  only  for  existing  debts, 
but  for  future  debts  contracted  be- 
fore he  transfers  the  stock  on  the 
books  to  another.  Hence,  where  both 
the  transferrer  and  transferee  are 
liable,  the  loss  fails  upon  the  succes- 
sive owners  in  the  reverse  order  of 
their  ownership  in  point  of  time; 
Chatham  Bank  v.  Brobston,  27  S.  E. 
Rep.  790  (Ga.,  1897).  In  support  of 
the  general  rule  see  also  Price  v. 
Whitney,  28  Fed.  Rep.  297  (1886), 
holding  that  the  executor's  of  one 
whose  name  appears  on  the  books  as 
a  stockholder  ai'e  liable  for  assess- 
ment, though  deceased,  in  his  life- 
time, had  sold  the  stock;  but  reversed 
on  other  grounds  in  Whitney  v.  But- 
ler, 118  U.  S.  655  (1886).  Transferrer  is 
liable  on  debts  existing  at  time  of  reg- 
istry of  ti'ansf  er.  Harpold  v.  Stobart, 
46  Ohio  St.  397  (1889).  In  an  action 
to  charge  a  transferrer  for  corporate 
debts  incurred  between  transfer  and 
registry,  the  transferee  is,  in  Ohio,  a 
necessary  party.  Wheeler  v.  Faurot, 
37  Ohio  St.  26  (1881).  Where  a  cer- 
tificate of  stock  is  transferred  to  the 
corporation  itself,  but  is  not  recorded 
on  the  corporate  books  until  after 
the  corporation  is  insolvent,  the 
transferrer  is  liable  on  the  stock  as 
though  no  such  transfer  had  been 


made.  Harper  v.  CarroU,  69  N.  W. 
Rep.  610  (Minn.,  1896).  A  transferrer 
having  paid  the  statutory  liability  to 
the  receiver  of  a  national  bank  can- 
not recover  it  back  from  him.  Holt 
V.  Thomas,  105  Cal.  378  (1894).  A 
transferrer  is  liable  on  the  stock 
until  the  transfer  is  registered  in  th© 
corporate  books.  Powers  v.  Knapp, 
71  Hun,  871  (1893),  being  a  case  of 
liability  under  a  statute;  Aulbach  v. 
Dahler,  43  Pac.  Rep.  832  (Idaho,  1896). 

1  Magruder  v.  Colston,  44  Md.  349, 
356  (1875).  Cf.  Fisher  v.  Seligman,  75 
Mo.  13  (1881);  Adderly  v.  Storm,  6 
Hill,  624  (1844) ;  Crease  v.  Babcock,  51 
Mass.  525  (1846);  U.  S.  Tnist  Co.  v. 
U.  S.  F.  Ins.  Co.,  18  N.  Y.  200,  324 
(1858) ;  Holyoke  Bank  v.  Bumham,  65 
Mass.  183,  187  (1853).  A  stockholder 
is  presumed  to  be  a  stockholder  until 
the  contrary  is  shown.  Barron  v. 
Paine,  83  Me.  313  (1891). 

2  See  g  358,  supra. 

'Webster  v.  Upton,  91  U.  S.  65 
(1875);  De  Pass's  Case,  4  De  G.  &  J. 
544  (1859);  Cape's  Case,  3  De  G.,  M.  & 
■G.  563  (1853);  Briggs  v.  Waldron,  83 
N.  Y.  583  (1881).  Cf.  Chesley  v.  Pierce, 
32  N.  H.  388  (1855);  Thebus  v.  Smiley, 
110  lU.  316  (1884),  to  the  effect  that 
there  can  be  but  one  amount  for 
which  there  is  liability  on  account 
of  the  same  stock,  and,  the  statutory 
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It  is  immaterial  tliat  no  certificate  has  been  issued  to  the  trans- 
feree, or  that  the  corporation  has  not  issued  certificates  to  any 
of  the  shareholders.'  Nor  will  the  transferee  be  heard  to  allege, 
as  defense  against  an  action  to  enforce  the  statutory  liability, 
that  he  was  induced  by  fraudulent  representations  to  purchase 
the  shares.^  A  stockholder  in  a  national  bank  who  was  induced 
to  become  such  by  fraud  may  have  his  name  taken  from  the  list 
of  stockholders  except  as  against  creditors  of  the  bank  who  be- 
came such  after  he  became  a  stockholder  and  without  notice  of 
the  fraud.'  Whether  the  statutory  liability  attaches  to  a  share- 
holder, in  respect  of  debts  contracted  before  he  became  a  mem- 
ber of  the  corporation,  is  a  question  turning  upon  the  words  of 
the  statute.''  Nevertheless,  although  the  transferee  may  not  be 
liable  to  others,  he  clearly  is  liable  herein  to  his  transferrer  for 
liabilities  herein  which  fall  upon  the  latter.'    A  purchaser  of 


double  liability  having  been  once 
met  by  an  owner  of  the  stock,  his 
transferee  takes  it  free  from  liabil- 
ity. A  stockholder  of  record  in  a 
national  bank  cannot  set  up  that 
the  transfer  was  made  without  his 
knowledge  or  consent,  where  he  was 
cashier  of  the  bank  and  was  bound 
by  law  to  know  about  the  stock-book. 
Finn  v.  Brown,  142  U.  S.  56  (1891). 
"Where  the  certificate  of  stock  is 
•transferred  in  June,  1891,  and  is  trans- 
ferred on  the  books  July,  1893,  and 
about  a  year  afterwards  the  national 
bank  becomes  insolvent,  the  trans- 
feree is  liable  on  the  statutory  liabil- 
ity, and  the  transferee  cannot  claim 
that  he  was  ignprant  of  the  transfer 
and  sale,  when  he  was  during  this 
time  a  director  and  actually  indorsed 
the  transfer  on  the  back  of  the  cer- 
tificates so  issued  to  him.  It  is  im- 
material that  he  was  deceived  by  the 
transfeiTer.  O'Connor  v.  Witherby, 
111  Cal.  533  (1896).  The  holders  of 
stock  cannot  escape  the  statutory 
liability  thereon,  even  though  when 
the  transfer  of  the  stock  to  them  was 
made  the  old  certificates  were  not 
canceled,  but  were  abstracted  by  a 


corporate  officer  and  hypothecated 
by  him,  thereby  creating  an  over- 
issue. Burt  V.  Bailey,  73  Fed.  Eep. 
693  (1896). 

1  See  §  358,  supra. 

2  Oakes  v.  Turquand,  L.  E.  2  H.  L. 
335  (1867);  Houldsworth  v.  City  of 
Glasgow  Bank,  L.  E.  5  App.  Cas.  317 
(1880);  Tennent  v.  City  of  Glasgow 
Bank,  L.  E.  4  App.  Cas.  615  (1879); 
and  see  ch.  IX,  supra,  and  §§  163, 164, 
supra.  Cf.  Slater's  Case,  35  Beav.  391 
(1866).  Fraud  on  the  part  of  the  offi- 
cers in  inducing  the  purchase  is  no 
defense  to  the  statutory  liability 
after  the  company  becomes  insolvent 
and  passes  into  a  receiver's  hands. 
Bissell  V.  Heath,  98  Mich.  473  (1894). 
A  transferee  claiming  to  be  defrauded 
is  nevertheless  liable  on  the  statutory 
liability,  where  he  brought  a  suit  for 
damages  for  the  fraud  and  recovered 
judgment.  Such  a  suit  is  a  ratifica- 
tion of  the  transfer.  Stuart  v.  Hay- 
den,  73  Fed.  Eep.  402  (1895). 

^Stufflebeam  v.  De  Lashmutt,  83 
Fed.  Eep.  449  (1897). 
*  See  §  259,  supra. 
5  See  §  262,  infra. 
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stock  may  be  held  liable  to  creditors  upon  the  liability  imposed 
by  statute,  although  the  transfer  is  not  recorded.^ 

§  262.  LiaMUty  of  transferee  to  transferrer  herein. — A  trans- 
fer of  stock  may  be  said  to  involve  three  distinct  acts,  all  of 
which  may  take  place  at  one  and  the  same  time,  or  each  at  a 
-different  time.  There  is,  first,  the  agreement  of  sale,  by  which 
the  right  to  the  stock  passes  from  the  transferrer  to  the  trans- 
feree; second,  the  formal  transfer  of  the  certificate  of  stock; 
third,  a  registry  of  the  transfer,  by  an  entry  on  the  corporate 
transfer-book.  It  frequently  happens  that  the  registry  is  not 
made  until  some  time  after  the  agreement  of  sale,  and  that 
during  the  interim  calls  on  the  subscription  are  made  or  corpo- 
rate creditors'  rights  attach.  The  law  then  holds  liable  the 
transferrer  whose  transfer  has  not  been  registered.  But  in  re- 
ality his  transferee  ought  to  meet  that  liability.  Hence  the 
rule  that  for  liabilities  arising  after  a  sale  of  stock,  but  before 
a  registry  of  the  same  on  the  corporate  books,  the  vendee  is 
liable  to  the  vendor  when  such  liabilities  are  paid  by  the  latter.^ 
The  transferrer  in  these  cases  may  have  recourse  to  the  real 
and  not  the  nominal  transferee.'    In  case  of  several  successive 

1  An  unrecorded  transferee  was  as-  forfeiture,  is  compelled  to  pay  assess- 
sumed  to  be  liable  on  the  statutory  ments  duly  levied  upon  it,  the  seUer 
liabilityof  stockholders,  in  McDowaU  may  refuse  to  deliver  until  he  is  re- 
V.  Sheehan,  139  N.  Y.  300  (1891);  Pow-  paid  the  amount  of  such  assessments, 
ers  u  Knapp,  71  Hun,  371  (1893).  Whitney  v.  Page  (N.  Y.  Supreme  Ct), 

2  Johnson  u  Underbill,  53  N.  Y.  203  Baily  Register,  March  81,  1885.  A 
<1873);  Kellogg  ■«.  StockweU,  75  111.  68  transferrer  who  seeks  recourse  to 
<1874);  Hutzler  v.  Lord,  64  Md.  534  his  transferee  for  calls  paid  by  the 
(1886);  Brigham  v.  Mead;  93  Mass.  former  after  the  transfer  does  not 
245  (1865) ;  Walker  v.  Bartlett,  18  prove  the  transfer  by  showing  a  reg- 
C.  B.  845  (1856),  overruling  Himable  v.  istry  of  the  same.  He  must  prove 
Langston,  7  M.  &  W.  517  (1841) ;  Gris-  some  act  of  purchase  or  acceptance 
seU  V.  Bristowe,  L.  R.  3  C.  P.  113  by  the  transferee.  Tripp  v.  Apple- 
<1868);  Davis  v.  Haycock,  L.  R.  4  man,  35  Fed.  Rep.  19  (1888).  Where 
Exoh.  373  (1869) ;  Bowring  v.  Shep-  a  purchaser  of  bank  stock  pays  a  stat- 
herd,  L.  R.  6  Q.  B.  309  (1871);  Kellock  utory  liability  on  said  stock,  he  can- 
u  Enthoven,  L.  R.  9  Q.  B<  241(1874);  not  recover  from  the  vendor  the 
S.  C,  L.  R.  8  Q.  B.  458.  The  statute  amount  so  paid.  Danielson  v.  Yoa- 
of  limitations  does  not  begin  to  run  kum,  116  Cal.  383  (1897). 

against  the  transferrer  until  the  as-  3  Castellan  v.  Hobson,  L.  R.  10  Eq. 

sessment  is  paid  by  him.    Hutzler  v.  Cas.  47  (1870).    But  not  to  an  interven- 

Lord,  64  Md.  534  (1885).    So  also  when  ingimregistered  transferee.    Shawu 

shares  are  sold  for  future  delivery,  Fisher,  3  De  G.  &  Sm.  11  (1848);  S.  C, 

but  before  the  time  for  delivery  the  5  De  G.,  M.  &  G.  596  (1855).    See  also 

seller,  in  order  to  save  the  stock  from  §  353,  supra.    An  unrecorded  trans- 
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transfers,  the  transferrer  who  has  paid  an  assessment  or  corpo- 
rate debt  may  look  to  his  immediate  transferee,  although  there 
be  another  one  in  the  series  who  will  ultimately  be  charged.*' 
Generally  the  transferrer  who  has  paid  seeks  his  remedy  lay  a 
suit  in  equity  for  indemnity,  and  also  to  compel  a  registry  of 
the  transfer.''    The  transferrer  who  is  sued  and  held  liable  in  a 


feree  who  has  transferred  the  certifi- 
cate to  still  another  party  is  not  lia- 
ble to  his  transferrer  for  calls  made 
after  the  transferee  had  transferred 
to  the  second  transferee.  Brinkley 
V.  Hambleton,  67  Md.  169  (1887).  In 
Lesassier  v.  Kennedy,  36  La.  Ann.  539 
(1884),  an  unregistered  vendee  es- 
caped liability  of  indemnity  to  his 
vendor,  because  the  vendee  sold  to  a 
person  to  ■nrhom  the  transfer  direct 
from  the  first  vendor  was  made  on 
the  corporate  books,  but  without  the 
knowledge  of  the  vendor.  The  dis- 
senting opinions  in  this  case  are  to 
be  commended. 

1  Niokalls  v.  Eaton,  23  L.  T.  Kep.  689 
(1870);  Kellock  v.  Enthoven,  L.  E.  9 
Q.  B.  241  (1874).  Or  he  may  look  to 
the  final  transferee,  even  though  the 
call  was  made  before  the  latter  pur- 
chased. Hawkins  v.  Maltby,  L.  R.  8 
Ch.  App.  188  (1867).  See  S.  G,  L.  R.  6 
Eq.  505  (1868).  Where  a  stockholder 
of  record  sells  the  certificate  of  stock 
to  a  broker  and  delivers  the  same  in- 
dorsed in  blank,  and  the  broker  trans- 
fers the  same  to  his  principal,  the 
broker  is  not  liable  to  indemnify  the 
vendor  against  a  statutory  liability 
which  the  vendor  has  to  pay.  Boult- 
bee  V.  Grzowski,  24  Ont.  App.  Rep.  503 
(1897). 

2  Wynne  v.  Price,  3  De  G.  &  Sm. 
310  (1849) ;  Cheale  v.  Kenward,  3  De  G. 
&  J.  37  (1858);  Morris  v.  Gannan,  4 
DeG.,  F.  &  J.  581  (1862);  Butler  v. 
Cumpston,  L.  R.  7  Eq.  16  (1868) ;  Evans 
V.  Wood,  L.  R.  5  Eq.  9  (1867);  Paine 
V.  Hutchinson,  L.  R.  3  Eq.  257  (1866); 
Cruse  V.  Paine,  L.  R.  6  Eq.  641;  S.  C, 
L.  R.  4  Ch.  App.  441  (1869);  Shaw  v. 
Fisher,  3  De  G.  &  Sm.  11  (1848) ;  James 


V.  May,  L.  R.  6  H.  L.  828  (1873);  Allen 
V.  Graves,  L.  R.  5  Q.  B.  478  (1870), 
holding  that,  where  the  purchaser 
did  not  offer  as  transferee  the  name 
of  a  person  to  whom  no  reasonable 
objection  could  be  made,  he  had  not 
fulfilled  the  contract  of  sale  and  was 
liable  for  the  amount  of  a  call  sub- 
sequently made,  and  interest,  as  dam- 
ages; Shaw  V.  Rowley,  16  M.  &  W. 
810  (1847),  sustaining  an  action  for 
price  of  shares  sold  on  which  a  pre- 
vious call  had  not  been  paid,  it  being- 
held  that  plaintiffs  could  recover  be- 
cause they  could  have  paid  the  call 
and  transferred  the  stock  if  defend- 
ants had  furnished  the  name  of  the 
transferee  when  requested.  As  to  in- 
terest on  the  amount  paid,  see  Haw- 
kins V.  Maltby,  L.  R  6  Eq.  505  (1868).- 
In  Ohio,  under  the  act  creating  stat- 
utory liability  on  the  part  of  share- 
holders, transferees  are  liable,  as  be- 
tween themselves  and  their  vendors, 
for  all  indebtedness  of  the  corpora- 
tion, whether  incurred  before  or  after 
the  transfer,  "  as  if  they  had  owned 
the  stock  from  the  organization  of 
the  company."  Wheeler  v.  Faiurot, 
37  Ohio  St.  26  (1881) ;  Brown  v.  Hitch- 
cock, 36  Ohio  St.  667  (1881),  a  case 
wherein  the  question  of  statutory 
habHity  is  very  fully  and  satisfacto- 
rily discussed.  To  same  effect.  Cape's 
Case,  3  De  G.,  M.  &  G.  562  (1852).. 
That  a  transferrer  may  compel  the- 
transferee  to  register  the  transfer, 
see  §  384,  infra.  The  court  will  de- 
termine the  liability  as  between  the 
transferrer  and  transferee,  in  connec- 
tion with  the  corporate  creditors'" 
suit,  brought  to  enforce  the  stock- 
holder's liability.    Mason  v.  Alexan- 


514 


OH.  xv.J   teansfeeeeb's  and  teaitsfeeee's  liability.    [§§  263- 


suit  in  equity  against  all  stockholders  may  file  a  cross-bill  and 
bring  in  the  transferee,  although,  the  transfer  has  never  been 
recorded  on  the  corporate  books.^ 

§§  263-265.  A  transfer  to  a  "  dummy  "  or  to  an  insolvent  to 
escape  Uability?  —  In  the  United  States  a  transfer  of  shares  in 
a  f ailiag  concern,  made  by  the  transferrer  with  the  intention 
and  for  the  purpose  of  escaping  liability  as  a  shareholder,  to  a 
person  who  for  any  cause  is  incapable  of  responding  in  respect 
of  such  liability,  is  voidable,  both  as  to  creditors  of  the  com- 
pany and  as  to  other  shareholders ;  and  that,  too,  although  as 
between  the  transferrer  and  transferee  the  transaction  may 
have  been  absolute  and  no  secret  trust  involved.'    A  stock- 


der,  44  Ohio  St.  318  (1886).  Sayles  v. 
Blane,  19  L.  J.  (Q.  B.)  19  (1849),  holds 
that  a  transferrer  who  continues  to 
be  the  owner  on  the  registry,  and 
wjao  has  been  compelled  to  pay  calls 
made  after  the  transfer,  cannot  re- 
cover the  money  so  paid  from  the 
transferee  upon  the  coromon  count 
for  money  paid  for  his  use. 

1  Harper  v.  CarroU,  69  N.  W.  Eep. 
610  (Minn.,  1896). 

2  The  cases  iu  this  section  refer  to 
instances  where  a  person  transfers 
stock  from  his  own  name  to  that  of 
a  "  dummy."  An  entirely  different 
class  of  cases  exists  where  the  person 
really  interested  buys  stock  or  sub- 
scribes for  stock  in  the  name  of  a 
"  dunmiy,"  and  the  name  of  the  real 
owner  never  appears  on  the  corpo- 
rate books.  The  latter  class  of  cases 
is  considered  in  §  So3,  siipra. 

3  Quoted  and  approved  in  National, 
etc.  Co.  V.  Story,  etc.  Co.,  Ill  Cal.  531 
(1896);  Nathan  v.  Whitlook,  3  Edw. 
Oh.  (N.  Y.)  215  (1838);  S.  G,  9  Paige, 
153  (1841) ;  Wishard  v.  Hansen,  etc.  Co., 
68  N.  W.  Eep.  691  (Iowa,  1896);  Eider 
u  Fritohey,  49  Ohio  St.  385  (1892).  A 
transferrer  will  be  held  liable  herein 
though  the  transfer  of  the  certificate 
was  made  long  previous,  but  regis- 
tered only  shortly  before  insolvency, 
and  though  all  parties  acted  in  good 
faith,    Richmond  v.  Irons,  131  U.  S. 


37,  58  (1887);  VeiUer  v.  Brown,  18 
Hun,  571  (1879);  McClaren  v.  Fran- 
ciscus,  43  Mo.  453  (1869);  MUler  v. 
Great  Eepublic  Ins.  Co.,  50  Mo.  55 
(1873),  holding,  however,  that  if  a 
sale  and  transfer  be  made  honestly 
and  without  intent  to  defraud  the 
creditors  of  the  corporation,  the  fact 
that  the  purchaser  is  insolvent  will 
not  render  the  vendor  liable;  Prov- 
ident Sav.  Inst.  V.  Jackson  Place,  etc. 
Eink,  52  Mo.  557  (1873);  Chouteau 
Spring  Co.  v.  Harris,  20  Mo.  883 
fl855);  Mandion  v.  Firemen's  Ins.  Co., 
11  Eob.  (La.)  177  (1845),  where  the 
transfer  was  a  gift;  Be  Bachman,  12 
Nat.  Bankr.  Eeg.  233  (1875);  S.  C,  3 
Fed.  Cas.  310;  Marcy  v.  Clark,  17 
Mass.  830  (1831);  Central  Agric.  etc. 
Assoc.  V.  Alabama,  etc.  Ins.  Co.,  70 
Ala.  130  (1881);  Gaff  v.  Flesher,  83 
Ohio  St.  107  (1877);  Dauchyu  Brown, 
34  Vt.  197  (1853);  Aultman's  Appeal, 
98  Pa.  St.  505  (1881).  In  the  last  case 
one  who  held  stock  as  collateral  se- 
curity and  surrendered  it,  after  the 
company's  insolvency,  to  the  com- 
pany, which  issued  a  new  certificate 
to  the  former  owners,  was  held  re- 
sponsible to  the  creditors  of  the  com- 
pany. Everhart  v.  West  Chestei',  etc. 
E.  E.,  38  Pa.  St.  339  (1857);  Eider  v. 
Mon-ison,  54  Md.  439  (1880);  Paine  v. 
Stewart,  33  Conn.  516  (1866);  Bow- 
den  V.  Santos,  1  Hughes,  158  (1877); 
15 
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liolder  in  an.  insolvent  national  bank  cannot  avoid  the  liability 
thereon  by  transferring  his  stock  with  intent  to  avoid  that  lia- 
bility, knowing  or  having  reason  to  believe,  at  the  time  of  a 
transfer  on  the  books  of  the  bank,  that  it  is  insolvent  or  about 
to  fail.  The  receiver  may  treat  the  person  so  transferring  his 
stock  as  the  real  stockholder,  without  reference  to  whether  the 
transferee  is  solvent  or  not.^    If  a  national  bank  is  able  to 


S.  C,  3  Fed.  Cas.  1034;  Wehr- 
man.  v.  Eeakirt,  1  Cin.  Super.  Ct. 
(Ohio),  330  (1871);  Bowdea  v.  John- 
son, 107  U.  S.  251  (1883);  Davis  v.  Ste- 
vens, 17  Blatchf.  259  (1879);  S.  C,  7 
Fed.  Cas.  177.  Of.  Allen  v.  Mont- 
gomery R.  R.,  11  Ala.  487  (1847);  Bil- 
lings V.  Robinson,  38  Hun,  122  (1883); 
afif'd,  94  N.  Y.  415  (1884).  It  is  also 
held  that  the  owner  of  stock  cannot 
escape  liability  by  transferring  it  to 
his  infant  children,  or  by  taking  it 
originally  in  their  names.  See  §  350, 
supra.  It  has  been  held,  also,  that 
no  transfer  made  in  anticipation  of 
a  judgment  against  the  corporation, 
and  for  the  purpose  of  escaping  lia- 
bility, is  valid,  and  shareholders  who 
make  such  a  transfer  will  be  held 
liable.  McClareu  v.  Franciscus,  43 
Mo.  453  (1869);  Marcy  v.  Clark,  17 
Mass.  330  (1831).  Where  a  transfer 
is  merely  colorable,  with  a  secret 
trust  in  favor  of  the  transferrer,  the 
transferrer  is  still  liable.  Sinclair  v. 
D wight,  9  N.  Y.  App.  Div.  397  (1896), 
a  dictum.  Although  creditors  may 
object  to  an  assignment  of  stock  to 
an  irresponsible  party  after  the  cor- 
poration has  become  insolvent,  yet 
the  corporation  itself  cannot  object 
and  sue  the  transferrer,  where  the 
corporation  has  accepted  the  trans- 
fer and  issued  new  stock  to  the 
transferee,  even  though  the  latter  is 
irresponsible.  Rochester,  etc.  Co.  v. 
Raymond,  4  N.  Y.  App.  Div.  600  (1896). 
A  transfer  to  a  dunmiy  does  not  re- 
leave  the  transferrer  from  liability 
to  corporate  creditors,  even  though 
the  transfer  was  made  before  the 
corporate  debts  were  incurred.    Pio- 


neer Fuel  Co.  V.  St.  Peter,  etc.  Co.,  64 
Minn.  386  (1896). 

1  Stuart  V.  Hayden,  169  U.  S.  1  (1898). 
"Where  the  real  owner  of  stock  in  a 
national  bank  transfers  it  to  another 
person,  or  causes  it  to  be  placed  in 
the  name  of  another  person,  to  avoid 
the  liability  to  creditors  under  the 
national  bank  act,  such  real  owner 
may  be  held  liable  on  such  stock. 
Pauly  V.  State,  etc.  Co.,  165  U.  S.  606 
(1897).  Where  a  stockholder  in  a 
failing  national  bank  transfers  his 
stock  without  consideration  to  his 
children,  and  the  bank  fails  within 
five  months,  the  transferrer  is  liable 
on  the  statutory  liability,  and  the 
transferees  are  also  liable.  Foster 
V.  Lincoln,  74  Fed.  Rep.  383  (1896). 
Where  a  national  bank,  although  not 
supposed  to  be  insolvent,  may  not  be 
able  to  stand  a  run,  which  has  com- 
menced, a  stockholder  cannot  give 
away  and  transfer  his  stock  to  his 
children  and  avoid  the  liability.  Fos- 
ter V.  Lincoln,  79  Fed.  Rep.  170  (1897). 
In  proving  that  the  transferrer  knew 
the  bank  was  insolvent,  it  is  enough 
to  show  that  he  had  good  ground  to 
apprehend  the  failm-e  and  made  the 
transfer  to  relieve  himself  of  liabil- 
ity. Cox  V.  Montague,  78  Fed.  Rep. 
845  (1897).  A  stockholder  in  a  na- 
tional bank  who  transfers  his  stock 
in  order  to  avoid  the  statutory  lia- 
bility may  be  lield  liable,  and  this 
liability  may  be  enforced  by  the 
receiver  of  the  bank.  Stuart  v. 
Hayden,  73  Fed.  Rep.  403  (1895), 
holding  also  that,  in  siich  a  suit,  a 
cross-bill  of  the  transferee  for  a  re- 
scission on  the  ground  that  he  was 
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meot  its  obligations  at  the  time  of  the  transfer  of  stock,  the 
transferrer  is  no  longer  liable  on  the  statutory  liability,  even 
though  his  motive  may  have  been  to  escape  liability  on  the 
stock.i  But,  on  the  other  hand,  where  the  transfer  was  made 
to  an  irresponsible  person,  it  is  immaterial  as  to  whether  the 
transferrer  knew  of  such  insolvency  of  the  bank  or  not.^  A 
gift  of  stock  in  an  insolvent  national  bank  to  an  irresponsible 
person  is  nevertheless  legal,  and  relieves  the  transferrer  from 
liability,  if  the  transferrer  did  not  in  fact  know  that  the  bank 
was  in  a  failing  condition.'  Where  a  national  bank  is  insolv- 
ent, and  a  stockholder  transfers  his  stock  to  an  irresponsible 
person,  both  the  transferrer  and  the  transferee  are  liable.*  In 
ISTebraska,  however,  a  receiver  may  join  both  the  transferrer 
and  transferee  in  a  suit  to. set  aside  the  transfer  as  fraudulent, 
and  to  hold  the  transferrer  liable ;  but  if  the  transferee  is  held 
liable  the  transferrer  cannot  be.^  If  the  transfer  is  lona  fide, 
and  the  transferrer  is  ignorant  of  the  insolvency  of  the  trans- 
feree, and  the  company  is  not  insolvent,  the  transfer  is  effectual, 
and  the  transferrer  is  released  from  liability.^  Moreover,  a 
stockholder  in  an  insolvent  corporation  may  seU  and  transfer 
his  stock  to  another  person  for  the  purpose  of  avoiding  liability 
as  to  future  debts  of  the  corporation.  The  rule  prohibiting 
such  transfers  applies  only  to  debts  existing  at  the  time  of  the 
transfer.''    Where  a  person  transfers  his  stock  regularly  on  the 

defrauded  cannot  be  tried  in  that  are  involved,  that  he  will  not  trans- 
suit,  fer,  thereby  inducing  him  not  to  sue 

J  Stuart  V.  Hayden,  169  U.  S.  1  (1898).  to  collect  his  debt,  is  liable  to  such 

2Stuartu.Hayden,  169 U.S.  1(1898).  creditor   in    case  he  does  transfer. 

3  Sykes  v.  Holloway,  81  Fed.  Rep.  Paine  v.  Stewart,  33  Conn.  516  (1866). 

432  (1897).  Compare  Stuart  v.  Hayden,  But  a  transfer  wUl  be  held  valid,  it 

196  IT.  S.  1  (1898),  where  the  court  de-  seems,  when  it  is  made  pursua,nt  to 

chned  to  pass  on  this  question.  an  antecedent  option  agreement,  al- 

^  Baker  v.  Reeves,  85  Fed.  Rep.  837  though  the  final  transfer  is  really 

(1898).  made  in  order  to  avoid  liability.   Hol- 

5  MorriU  v.  Crawford,  70  N.  W.  Rep.  yoke  Bank  v.  Bumham,  65  Mass.  183 
954  (Neb.,  1897).  (1853);   Magruder  v.  Colston,  44  Md. 

6  Miller  v.  Great  Republic  Ins.  Co.,  349  (18t6).  Cf.  Chapman  v.  Shepherd, 
50  Mo.  55  (1 873).  See  also  Cole  v.  Ryan,  L.  R.  3  C.  P.  238  ^1867),  under  the  Eng- 
53  Barb.  168  (1868).     Cf.  Billings  v.  lish  statute. 

Robinson,  94  N.  Y.  415  (1884);  S.  C,  'Sinclair  v.  Dwight,  9  N.  T.  App. 
28  Hun,  132  (1883).  A  stockholder  Div.  397  (1896).  In  Ohio  it  is  legal 
who  promises  a  corporate  creditor,  at  for  a  stockholder  in  an  insolvent  cor- 
a  time  when  the  company's  affairs    poration  to  transfer  his  stock  to  an 
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books  to  another  person  wlio  is  solvent,  corporate  creditors 
who  become  suQh  after  the  transfer  cannot  have  recourse  to 
the  transferrer  on  the  statutory  liability,  even  though  the  trans- 
feree becomes  insolvent.^  The  creditor's  remedy  to  enforce  the 
liability  of  a  shareholder  who  has  in  this  way  fraudulently 
assigned  ov  transferred  his  stock  is  in  a  court  of  chancery.'^ 
Where  national  bank  stock  has  been  transferred  in  order  to 
avoid  the  liability  thereon,  a  biU  in  equity  lies  to  hold  the 
transferrer  liable,  even  though  it  is  admitted  that  the  transfer 
was  illegal.^  The  state  statute  of  limitations  begins  to  rim 
against  an  assessment  of  the  comptroller  on  national  bank  stock 
from  the  time  the  assessment  is  due;  and  the  same  length  of 
time  wiU  be  a  bar  to  a  suit  in  equity,  even  as  against  the  party 
who  transferred  the  stock  to  an  irresponsible  person  in  order 
to  avoid  liability.* 

§  266.  The  rule  in  England. —  The  rule  in  England  is  that  a 
shareholder  may  transfer  his  shares,  when  the  company  is  in  a 
failing  condition,  to  a  man  of  straw  for  a  nominal  considera- 
tion, even  though  the  sole  purpose  of  such  a  transfer  be  to 
escape  liability.  If  the  transfer  be  out  and  out,  and  not  merely 
colorable  and  collusive,  with  a  secret  trust  attached,  it  is  valid, 
and  the  transferrer  is  thereby  released  from  liability,  both  as 
to  corporate  creditors  and  the  other  shareholders.'    But  if  the 

insolvent  for  the  purpose  of  avoiding  20  (1868);  Harrison's  Case,  L.  R.  6  Oh. 

liability  on  the  stock  to  future  corpo-  App.  286  (1871);  Masters's  Case,  L.  R. 

rate  creditors.    Peter  v.  Union,  etc.  7  Ch.  App.  292  (1872) ;  Hakim's  Case, 

Co.,  46  N.  E.  Rep.  894  (Ohio,  1897).  L.  R.  7  Ch.  App.  296,  n.  (1869);  Bishop's 

iMerriU  v.  Meade,  49  Pac.  Rep.  V87  Case,  L.  R.  7  Ch.  App.  296,  n.  (1869); 

<Kan.,  1897).  Williams's  Case,  L.  R.  1  Ch.  D.  576 

2  Johnston  v.  Southwestern  R.  R.  (1875);  King's  Case,  L.R.  6  Ch.  App.  196 
Bank,  3  Strobh.  Eq.  (S.  0.)  263,  295  (1871);  Chynovreth's  Case,  L.  R.  15  Ch. 
{ 1848).  A  receiver  of  a  national  bank  D.  13  (1880) ;  Jessopp's  Case,  3  De  G.  & 
may  sue  in  the  federal  courts  to  as-  J.  638  (1858) :  Re  Taurine  Co.,  L.  R  25 
certain  and  fix  the  liability  on  stock  Ch.  D.  118  (1883) ;  Moore  v.  McLaren,  11 
which  has  been  transferred  to  avoid  U.  0.  (0.  P.)  534  (1863) :  Battle's  Case, 39 
liability,  where  the  amount  involved  L.  J.  (Ch.)  391  (1870).  Cf.  Bimn's  Case, 
is  over  $3,000.  Thompson  v.  German,  2  De  G.,  F.  &  J.  275  (1860).  Thus,  in 
etc.  Co.,  76  Fed.  Rep.  892  (1896).  De  Pass's  Case,  4  De  G.  &  J.  544  (1859), 

3  Zimmerman  v.  Carpenter,  84  Fed.  the  facts  w3re  that  De  Pass,  owning 
Kep.  747  (1898).  two  hundred  and  fifty  shares  of  stock 

*  Thompson  v.  German,  etc.  Co.,  77  in  the  Mexican  &  South  American 
Fed.  Rep.  258  (1896).  Company,  for  which  he   had  paid 

8  De  Pass's  Case,  4  De  G.  &  J.  544  £1,750,  upon  learning  that  the  con- 
(1859) ;  Weston's  Case,  L.  R.  4  Ch.  App.     cern  was  inyolved,  handed  the  cer- 
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transfer  is  merely  colorable,  and  there  exists  a  secret  trust  in 
favor  of  the  transferrer,  so  that  as  between  the  parties  there 
has  been  no  hona  fide  transfer,  but  the  object  is  to  secure  the 
shares  to  the  transferrer  ia  the  event  that  the  concern  becomes 
prosperous,  and  to  leave  them  to  the  transferee  if  there  is 
a  "winding  up,  the  transferrer's  name  v^ill  be  put  in  the  list 
of  contributories,  and  the  pretended  transfer  be  wholly  ignored.^ 
The  right  to  transfer  shares  in  England  seems  to  exist  up  to 
the  time  the  company  is  ordered  to  be  wound  up  and  business 
is  suspended.^  But  after  that  time  the  right  is  gone,  and  it  is 
the  duty  of  the  management  to  refuse  to  allow  a  transfer.' 


tificate  to  his  clerk,  without  ha-ving 
previously  spoken  to  him  of  the  mat- 
ter, saying  that  he  might  have  the 
stock  for  a  sovereign,  which  the  clerk 
instantly  paid,  and  at  the  same  time 
accepted  the  shares.  In  about  three 
weeks  this  clerk  sold  the  shares  to 
another  person  in  the  employ  of  De 
Pass.  Upon  the  winding  up  of  the 
company,  which  was  ordered  within 
a  few  days  after  the  sale  by  De  Pass 
to  his  clerk,  although  it  was  shown 
that  the  shares  at  the  time  of  that 
sale  were  worth  considerably  more 
than  a  sovereign,  still,  inasmuch  as 
the  transaction  appeared  to  have 
been  absolute,  although  confessedly 
made  to  escape  possible  liability,  it 
was  held  that  the  transfer  might 
stand,  and  that  De  Pass  was  not  Ha- 
ble  in  respect  to  the  shares  after  the 
date  of  the  sale  to  the  clerk.  But  in 
Masters's  Case,  L.  E.  7  Ch.  App.  292 
(1872),  a  transfer  of  two  hundred  and 
eighty  shares  of  stock,  on  which  £15 
per  share  had  been  paid,  for  a  nomi- 
nal consideration,  to  an  irresponsible 
son-in-law  of  the  transferrer,  the 
transfer  being  made  only  for  the  pur- 
pose of  escaping  liability  upon  the 
shares,  was  held  to  discharge  the 
transferrer.  A  transfer  by  a  director 
in  a  failing  corporation  to  avoid  lia- 
bility is  void.  Re  South  Lohdon,  etc. 
Co.,  L.  E.  39  Ch.  D.  324  (1888). 
1  Budd's  Case,  3  De  G.,  F.  &  J.  297 


(1861);  Payne's  Case,  L.  E.  9  Eq.  223 
(1869);  Kintrea's  Case,  39  X,.  J.  (Ch.) 
193  (1869);  S.  C,  L.  R  5  Ch.  App.  95; 
Chinnook's  Case,  Johns.  (Eng.  Ch.) 
714  (1860);  Costello's  Case,  2  De  G.,  F. 
&  J.  302  (I860);  Hyam's  Case,  1  De G.. 
F.  &  J.  75  (1859);  Lund's  Case,  27 
Beav.  465  (1859) ;  Ex  parte  Bennett, 
18  Beav.  339  (1854);  Daniell's  Case,  22 
Beav.  43  (1856);  Eyre's  Case,  31  Beav. 
177  (1862);  Munt's  Case,  22  Beav.  55 
(1856);  Bank  of  Michigan  v.  Gray,  1 
U.  C.  (Q.  B.)422  (1834);  Cox's  Case,  33 
L.  J.  (Ch.)  145  (1864);  WiQiams's  Case, 
L.  E.  9  Eq.  225,  n.  (1869);  Capper's 
Case,  L.  E.  3  Ch.  App.  458  (1868); 
Mann's  Case,  L.  E.  3  Ch.  App.  459,  n. 
(1867);  Exparte'H.a.tto^^l  L.J.  (Ch.) 
840  (1862);  Pugh's  Case,  L.  E.  13  Eq. 
566  (1872);  Lankester's  Case,  L.  E.  6 
Ch.  App.  905,  n.  (1870);  Gilbert's  Case, 
,L.  E.  5  Ch.  App.  559  (1870).  Cf.  Mitch- 
eU's  Case,  L.  E.  9  Eq.  363  (1870); 
Slater's  Case,  35  Beav.  891  (1866);  Cas- 
tellan V.  Hobson,  L.  E.  10  Eq.  47 
(1870);  Maynard  v.  Eaton,  L.  E.  9  Ch. 
App.  414  (1874);  Colqiiboun  v.  Courte- 
nay,43  L.  J.  (Ch.)  338  (1874);  Eichard- 
son's  Case,  L.  E.  19  Eq.  588  (1875). 

2De  Pass's  Case,  4  De  G.  &  J.  544 
(1859),  and  the  cases  generally  ia  the 
preceding  notes. 

3  Mitchell's  Case,  L.  E.  4  App.  Cas. 
548  (1879) ;  "Weston's  Case,  L.  E.  4  Ch. 
App.  20,  30  (1868) ;  Ex  parte  Parker, 
L.  E.  2  Cli.  App.  685  (1867);  ChappeU's 
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Any  collusion  between  the  stockholders  and  the  directors  tO' 
evade  the  rules  governing  transfers,  for  the  purpose  of  evading 
liability,  will  invalidate  the  transfer.^  Persons  to  whom  shares 
have  been  transferred  without  their  knowledge  or  assent  are 
not  estopped,  when  the  knowledge  is  brought  to  them,  from 
repudiating  and  ■  denying  the  stockholdership.^ 


Case,  L.  E.  6  Ch.  903  (1871).  In  this 
country  directors  have  in  general  no 
power  to  refuse  or  prevent  transfers, 
such  as  inheres  in  the  hoards  of  man- 
agement in  English  companies. 

1  Eyre's  Case,  31  Beav.  177  (1863); 
Bennett's  Case,  5  De  G.,  M.  &  G.  384 
(1854).  Nor  may  a  director  make  use 
of  his  position  as  director  to  transfer 
his  stock,  and  thus  escape  charge- 
ability  upon  it.  Munt's  Case,  33  Beav. 
55  (1856).  Nor  wiU  a  stockholder  be 
allowed  to  relieve  himself,  when  he 
learns  of  the  probable  insolvency  of 
the  concern,  by  inducing  the  direct- 
ors to  postpone  their  application  for 
an  order  to  wind  up  until  he  have 
time  to  transfer  his  shares  to  a  pauper 
or  other  irresponsible  person.  Ex 
parte  Parker,  L.  R.  3  Ch.  App.  685 
(1867);  GUbert's  Case,  L.  R  5  Ch. 
App.  559  (1870);  AUin's  Case,  16  Eq. 
449  (1873).  And  a  director  who  trans- 
fers shares  standing  in  his  name  to 
a  person  already  holding  all  the  shares 
any  one  person  is  allowed  to  hold  will 
not  thereby  escape  liability.  JSx  parte 
Brown,  19  Beav.  97  (1854).  In  gen- 
eral, moreover,  a  transferror  is  not 
exempt  from  liability  by  reason  of  a 
transfer,  unless  the  transferee  has 
the  present  capacity  to  assume  the 
liability.  Nickalls  v.  Merry,  L.  R.  7 
H.  L.  530  (1875);  Brown  v.  Black,  L.  R. 
8  Ch.  App.  939  (1873);  Mann's  Case, 
L.  R.  3  Ch.  App.  459,  n.  (1867).  Cf. 
Johnson  v.  Laflin,  5  DiU.  65, 81  (1878); 
S.  C,  13  Fed.  Cas.  758,  764;  aflE'd,  103 


U.  S.  800  (1880);  Be  Reciprocity  Bank, 
23  N.  Y.  9  (1860).  Accordingly,  a 
transfer  to  an  infant  for  the  purpose- 
of  escaping  liability  is  futile.  Sy- 
mons's  Case,  L.  R.  5  Ch.  App.  298 
(1870);  Weston's  Case,  L.  R.  5  Ch.  614 
(1870);  Curtis's  Case,  L.  R.  6  Eq. 
455  (1868);  CasteUo's  Case,  L.  R.  » 
Eq.  504  (1869);  Walsh  u  Union  Bank, 
5  Quebec  L.  R.  398  (1879). 

2  Birch's  Case,  3  De  G.  &  J.  10  (1857) ; 
Fox's  Case,  3  De  G.,  J.  &  S.  465  (1868) ; 
Higgs's  Case,  3  Hem.  &  M.  657  (1865); 
Somerville's  Case,  L.  R.  6  Ch.  App. 
366  (1871).  Cf.  Bullock  v.  Chapman, 
3  De  G.  &  Sm.  211  (1848).  And  see 
also  Be  Reciprocity  Bank,  23  N.  Y.  9 
(1860).  A  colorable  transfer,  ashas 
appeared,  wiU  not  operate  to  dis- 
charge the  transferrer  where  shares 
were  collusively  assigned  to  a  servant 
for  the  purpose  of  evading  liability. 
Hence  when  the  sei^ant,  upon  the 
concern  becoming  solvent,  attempted 
to  claim  the  shares  as  though  the 
transfer  had  been  out  and  out,  the- 
court  having  previously  decided 
against  the  bona  fides  -of  the  trans- 
action, it  was  held  that  the  o-wner 
was  entitled  to  a  declaration  that  the 
servant  held  the  shares  in  trust  for 
him.  Colquhoun  v.  Courtenay,  43 
L.  J.  (Ch.)  338  (1874).  As  to  a  transfer 
made  in  ignorance  of  the  fact  that  a 
winding  up  has  been  commenced,  see 
Emmerson's  Case,  L.  R.  1  Ch.  App.  433 
(1866).  In  general,  see  Sigua,  etc.  Co. 
V.  Greene,  88  Fed.  Rep.  307  (1898). 
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ISSUE  OF  PEEFEERED  STOCK  AND  STOCK  UPON  WHICH  INTER- 
EST IS  GUARANTEED. 


i  267.  What  is  preferred  stock. 

368.  When  may  a  corporation  issue 
preferred  stock  ? 

S69,  S70.  Rights  of  preferred  stock- 
holders — Amount  of  prefer- 
ence — Voting — Subsequent 
leases,  consolidations,  etc. 

271.  Preferred  stockholders  are  not 

creditors — Dividends  can  be 
only  from  profits  —  Mort- 
gages securing  preferred 
stock. 

272.  What  are  net  profits  applica- 

ble to  preferred  dividends  — 
The  preferred  stockholder's 


remedy  to  enforce  a  divi- 
dend, 
t  273,274.  Arrears  of  preferred  stock, 
to  what  extent  payable  sub- 
sequently—  Remedies  to  en- 
force payment  of  arrears. 

275.  Rights  of  the  assignee  or  trans- 

feree of  preferred  stock  in 
arrears  of  dividends. 

276.  "  Special  stock  "  in  Massachu- 

setts. 

277.  Interest-bearing  stocks. 

278.  Rights  of  preferred  sharehold- 

ers on  dissolution  and  on- 
a  reduction  of  the  capital 
stock. 


§.  267.  What  is  preferred  stoch —  By  preferred  stock  is  to  be 
understood  stock  which  entitles  the  holder  to  receive  dividends 
from  the  earnings  of  the  company  before  the  common  stock 
can  receive  a  dividend  from  such  earnings.^  In  other  words,  it 
is  stock  entitled  to  dividends  from  the  income  or  earnings  of 
the  corporation  before  any  other  dividend  can  be  paid.^  The 
relation  of  debtor  and  creditor  does  not  exist  between  the  pre- 
ferred stockholders  and  the  corporation,  and  the  right  to  a 
preferred  or  guaranteed  dividend  is  not  a  debt  untH  the  divi- 
dend is  declared.  A  dividend  is  money  paid  out  of  profits  by 
a  corporation  to  its  shareholders.  A  preferred  dividend  is  noth- 
ing more  than  that  which  is  paid  to  one  class  of  shareholders 
in  priority  to  that  to  be  paid  to  another  class.'    Guaranteed 


iTotten  V.  Tison,  54  Ga.  139  (1875). 

2  Chaffee  v.  Rutland  E.  E,  55  Vt. 
110  (1883). 

3  Belfast,  etc.  R.  R.  v.  Belfast,  77 
Me.  445  (1885);  Taft  v.  Hartford,  etc. 
R.  R.,  8  R.  I.  310,  833  (1866);  Chaffee 
V.  Rutla,nd,  etc.  R.  R,  55  Vt.  110 
(1883).  A  preferred  dividend  has  also 
been  defined  as  "  substantially  inter- 
est chargeable  exclusively  on  prof- 


its." Henry  v.  Great  Northern  R'y,  1 
De  G.  &  J.  606,  637  (1857);  Crawford 
V.  North  Eastern,  etc.  R.  R,  3  Jur. 
(N.  S.)  1093  (1856).  The  preferred 
stockholder  is  one  who  may  say, 
"  Nobody  shall  have  any  portion  of 
the  profits  of  the  company  until  I 
have  been  paid  my  dividend."  Henry 
V.  Great  Northern  R'y,  4  Kay  &  J.  1, 
33  (1857);  aff'd,  1  De  G.  &  J.  606.    A 
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stock  is  the  same  thing  as  preferred  stock,^  except  of  course 
where  one  corporation  guarantees  dividends  on  the  stock  of  an- 
other corporation.^  Founders'  shares  are  a  species  of  preferred 
or  deferred  stock,  peculiar  to  England.' 

§  268.  When  may  a  corporation  issue  preferred  stocTc? — Upon 
the  incorporation  of  a  company  the  incorporators  and  stock- 
holders may  agree  that  a  part  of  the  stock  shall  be  preferred 
stock.  This  is  generally  done  by  a  by-law.  It  is  undoubtedly 
legal,  since  there  is  no  rule  of  public  policy  that  forbids  it,  and 
moreover  it  amounts  only  to  a  contract  of  the  stockholders  as 
to  how  they  shall  divide  the  profits  among  themselves.* 


preferred  dividend  is  said  to  be  "a 
pledge  of  the  funds'  legally  applica- 
ble to  the  purposes  of  a  dividend." 
Taft  V.  Hartford,  etc.  E.  E.,  8  E.  I. 
310,  335  (1866).  "Payment  of  divi- 
dends to  preferred  stockholders  dif- 
fers from  such  payment  to  the  hold- 
ers of  common  stock  only  in  that 
they  are  entitled  to  dividends  in  pri- 
ority to  any  dividends  upon  the  com- 
mon stock."  Miller  v.  Eatterman,  47 
Ohio  St.  141, 158  (1890). 

1  Taft  V.  Hartford,  etc.  E.  E.,  8  E.  I. 
310,  333,  335  (1866);  Field  v.  Lamson, 
«tc.  Co.,  162  Mass.  388  (1894);  Henry 
V.  Great  Northern  E'y,  4  Kay  &  J.  1, 
13,  31  (1857);  aff'd,  1  De  G.  &  J.  606; 
Lookhart  v.  Van  Alstyne,  31  Mich.  76 
(1875).  A  guaranteed  dividend  dif- 
fers in  nothing  from  a  preferred  divi- 
dend. Miller  v.  Eatterman,  47  Ohio 
St.  141  (1890).  Of.  Boardman  v.  Lake 
Shore,  etc.  E'y,  84  N.  Y.  157, 174  (1881), 
holding  that  the  word  "  guaranteed  " 
made  the  dividends  cumulative.  See 
§§  373,  374,  infra. 

2  See  ch.  XL VI,  infra. 

3  See  §  14,  siipral 

i  Hamlin  v.  Toledo,  etc.  E.  E.,  78 
Fed.  Eep.  664  (1897).  The  case  Be 
South  Durham  Brewery  Co.,  L.  E.  31 
Ch  D.  261  (1885),  clearly  holds  that, 
although  the  charter  and  statutes  are 
silent  on  the  subject,  yet  that  the  by- 
laws may  provide  for  the  issue  of 
preferred  stock,  and,  this  provision 


being  in  the  original  by-laws,  a  stock- 
holder cannot  enjoin  a  subsequent 
issue  of  the  stock;  approving  Harri- 
son V.  Mexican  E'y,  L.  R.  19  Eq.  358 
(1875).  Judge  Cooley,  in  the  case  of 
Lockhart  v.  Van  Alstyne,  31  Mich.  76, 
81,  85  (1875),  said,  in  reference  to  the 
issues  of  preferred  stock,  even  though 
the  issues  are  not  provided  for  by 
charter  or  statute,  "there  can  be  no 
reasonable  objection  to  them  if  they 
are  entered  into  with  full  knowledge 
on  the  part  of  all  concerned.  .  .  . 
The  guaranty,  properly  construed,  is 
not  void,  but  unobjectionable."  In 
Kent  V.  Quicksilver  Min.  Co.,  78  N.  Y. 
159  (1879),  affirming  17  Hun,  169,  the 
court  said:  "We  know  nothing  in 
the  constitution  or  the  law  that  in- 
hibits a  corporation  from  beginning 
its  corporate  action  by  classifying 
the  shares  in  its  capital  stock,  with 
peculiar  privileges  to  one  share  over 
another,  and  thus  offering  its  stock  to 
the  pubhc  for  subscriptions  thereto. 
No  lights  are  got  until  a  subscription 
is  made.  Each  subscriber  would 
know  for  what  class  of  stock  he  put 
down  his  name,  and  what  right  he 
got  when  he  thus  became  a  stock- 
holder. There  need  be  no  deception 
or  mistake ;  there  would  be  no  trench- 
ing upon  rights  previously  acquired; 
no  contract,  express  or  implied,  would 
be  broken  or  impaired."  The  same 
question  has  I'eoently  arisen  in  the 
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But  after  the  corporation  lias  been  organized,  with  common 
stock  only,  and  the  stock  issued  in  whole  or  in  part,  and  busi- 
ness commenced  and  money  invested  in  stock,  it  is  then  too  late 
to  make  the  unissued  stock  preferred  stock,  or  to  increase  the 
capital  stock  and  issue  preferred  stock,  unless  all  the  stock- 
holders assent  thereto.  It  would  be  a  breach  of  contract  to 
issue  preferred  stock  then,  inasmuch  as  the  existing  stockholders 


United  States  courts,  and  the  court 
there  held  that  a  stockholder  who  par- 
ticipates in  the  issue  cannot,  after  two 
years,  when  the  corporation  is  insolv- 
ent, say  that  the  statutes  of  the  state 
authorize  the  issue  of  common  stock 
•only,  Banigan  v.  Bard,  134  U.  S.  291 
{1890),  aff'g  Bard  v.  Banigan,  39  Fed. 
Eep.  13.  Although  the  banking  law 
of  New  York  provides  only  for  in- 
.stalment  stock  for  biiilding  associa- 
tions, yet  the  parties  interested  may 
provide  for  prepaid  and  income  stock 
as  well  as  instalment  stock.  People 
V.  Preston,  140  N.  Y.  549  (1894).  Pre- 
ferred stock  may  be  issued  without 
statutory  authority.  Havemeyer  v. 
Bordeaux  Co.,  8  Nat.  Corp.  Eep.  127 
<IU.  O.  G,  1894).  After  the  lapse  of 
twenty  years,  the  creation  of  pre- 
ferred stock  cannot  be  attacked  by 
a  stockholder.  Higgins  v.  Lansingh, 
154  111.  301  (1895).  The  highest  au- 
thority in  England,  Lindley  on  Com- 
panies (Eng.,  1889),  p.  396,  says: 
"  Shares  conferring  on  their  holders 
preferential  or  additional  rights  not 
enjoyed  by  the  holders  of  other 
shares  are  called  preference  shares. 
They  can  only  be  created  when  the 
authority  to  create  them  is  given 
by  statute  or  charter,  or  by  agree- 
ment between  all  parties  interested. 
If,  however,  authority  to  issue  them 
is  given  by  a  company's  memorandum 
of  association,  or  by  its  articles  of 
association  as  originally  framed,  pref- 
erence shares  may  be  issued."  If 
all  assent,  the  issue  is  legal.  Re 
Bridgewater  Nav.  Co.,  L.  E.  39  Ch.  D. 
1  (1888);  McGregor  v.  Home  Ins.  Co., 
33  N.  J.  Eq.  181  (1880).    In  Bates  v. 


Androscoggin,  etc.  E.  E,  49  Me.  491 
(1860),  preferred  stock  was  issued  by 
unanimous  consent,  but  without  ex- 
press statutory  authority.  Preferred 
stock  was  issued  without  statutory 
authority  in  Gordon  v.  Eichmond, 
etc.  E.  E.,  78  Va.  501  (1884).  In  Sturge 
V.  Eastern  Union  E'y,  7  De  G.,  M.  & 
G.  158  (1855;,  the  court  declined  to 
pass  upon  the  question  whether,  at 
common  law,  it  was  legal  for  a  cor- 
poration to  issue  preferred  stock.  In 
England  a  stock  dividend  of  preferred 
stock  may  be  enjoined  by  any  stock- 
holder, inasmuch  as  any  stock  divi- 
dend may  be  objected  to.  In  America 
the  rule  is  different.  See  ch.  XXXII, 
infra.  A  person  who  participates  in 
an  issue  of  preferred  stock,  and  also 
subscribes  for  part  of  it,  cannot  I'e- 
pudiate  it  upon  the  insolvency  of  the 
company.  Bard  v.  Banigan,  39  Fed. 
Eep.  13  (1889);  aff'd,  Banigan  v.  Bard, 
134  U.  S.  291.  Where  a  person  bought 
new  preference  stock  of  a  railway 
company  which  both  he  and  the  di- 
rectors bona  fide  believed  they  had 
power  to  issue,  but  which,  in  truth, 
they  had  not,  it  was  held  that  he 
had  no  remedy  against  them,  for 
there  was  nothing  more  than  a  com- 
mon mistake  of  law.  Eaglesfleld  v. 
Londonderry,  L.  E.  4Ch.  D.  693  (1876). 
It  is  no  defense  to  a  subscription  for 
stock  that  the  company  had  secretly 
agreed  with  certain  subscribers  to 
give  them  a  preferred  dividend.  Such 
an  agreement  is  void  as  regards  an- 
other subscriber  who  did  not  assent 
thereto.  Eyder  v.  Alton,  etc.  E.  E., 
13  111.  516  (1851). 
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invested  their  money  on  the  basis  of  common  stock  only.  Hence 
a  dissenting  stockholder  may  enjoin  the  corporation,  the  direct- 
ors, and  the  majority  of  stockholders  from  issuing  preferred 
stock  in  such  a  case.^ 

So  also  a  common  stockholder  may  object  vrhere  preferred 
and  common  stock  are  already  issued  and  an  attempt  is  made 
to  issue  second  preferred.^ 

But  the  dissenting  stockholder  must  move  quickly  in  the  mat- 
ter. If  he  delays  in  bringing  his  suit,  so  that  the  interested 
parties  are  justified  in  believing  that  he  acquiesces  in  the  issue, 
and  the  issue  itself  is  made,  his  remedy  is  barred.  His  injunc- 
tion suit  will  fan.'    If,  however,  the  statutes  of  the  state  au- 


iKent  V.  Quicksilver  Min.  Co.,  78 
N.  Y.  159  (1879).  After  common  stock 
has  been  issued,  no  provision  having 
been  made  at  the  time  for  the  issue 
of  preferred  stock,  and  there  being 
no  charter  provision  authorizing  the 
issue  of  preferred  stock,  any  stock- 
holder can  object  to  an  issue  of  pre- 
ferred stock.  KJQoxville,  etc.  R.  R.  v. 
KnoxviUe,  98  Tenn.  1  (1896).  Compare 
Andrews  v.  Gas  Meter  Co.,  [1897J 1 
Ch.  361,  overruling  Hutton  v.  Scar- 
borough, etc.  Co.,  2  Dr.  &  Sm.  531 
(1865).  In  the  case  of  Moss  v.  Syers, 
33  L.  J.  (Ch.)  711  (1863),  the  court,  at 
the  instance  of  dissenting  stockhold- 
ers, enjoined  the  issue  of  preferred 
stock  which  was  not  provided  for  by 
the  charter  or  by  the  original  agree- 
ment of  the  stockholders.  A  pledgee 
of  a  certificate  of  stock  is  not  bound 
by  a  subsequent  agreement  of  aU  the 
stockholders  to  surrender  to  the  cor- 
poration a  part  of  their  stock,  which 
part  is  then  to  be  considered  pre- 
ferred stock  and  is  to  be  sold  by  the 
corporation  for  the  purpose  of  paying 
corporate  debts.  Although  all  the 
other  stock  has  had  this  agreement 
stamped  on  the  certificates,  yet  the 
corporation  cannot  insist  that  the 
purchaser  of  the  stock  so  pledged 
shall  allow  the  same  agreement  to  be 
stamped  on  the  new  certificate  issued 
to  Buch  purchaser.    The  coui-t  will 
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order  a  transfer  free  from  the  agree- 
ment. Campbell  v.  American  Zylo- 
nite  Co.,  122  N.  Y.  455  (1890).  A 
preliminary  injunction  against  the 
issue  of  preferred  stock  in  order  to 
raise  capital  for  an  old  corporation 
was  refused  in  Fielden  v.  Lancashire, 
etc.  R'y,  3  De  G.  &  Sm.  531  (1848), 
because  only  five  stockholders  dis 
sented,  but  the  court  expressly  re- 
fused to  declare  the  issue  a  legal  one. 

2  Melhado  v.  Hamilton,  28  L.  T.  Rep. 
578  (1873);  affirmed,  29  L.  T.  Rep.  364 

3  A  stockholder  who  is  an  officer  of 
the  company,  who  is  active  in  having 
preferred  stock  issued,  subscribes  for 
it,  pays  for  it,  takes  his  certificate 
therefor,  votes  upon  it,  aid  induces 
others  to  take  it,  cannot  after  two 
years,  when  the  corporation  is  insolv- 
ent, say  that  the  statutes  of  the  state 
authorize  the  issue  of  common  stock 
only.  Banigan  v.  Bard,  134  IT.  S.  291 
(1890),  aff'g  Bard  v.  Banigan,  39  Fed. 
Rep.  13.  In  Andrews  v.  Gas  Meter 
Co.,  [1897]  1  Ch.  361,  where  preferred 
stock  had  been  issued  in  1865  upon  an 
increase  of  the  capital  stock,  although 
neither  the  charter  nor  the  by-laws 
authorized  any  preferences,  the  coiu-t 
held  that  the  issue  was  legal,  and 
overruled  Hutton  v.  Scarborough,  el  a 
Co.,  2  Dr.  &  Sm.  531  (1865);  rev'g  An- 
drews V.  Gas  Meter  Co.,  75  L.  T.  Rep. 
267.  The  com't  has  refused  relief 
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thorize  the  issue,  or  if  the  by-laws  contemplate  a  future  issue  of 
preferred  stock,  its  issue  will  be  legal,  even  though  some  of  the 
stockholders  object.^ 

"Where  the  articles  of  incorporation  specify  the  amount  of  pre- 
ferred and  common  stock,  and  also  state  that  further  stock  may 
be  issued,  this  increased  stock  must  be  common  stock,  and  can- 
not be  second  preferred  stock,  even  though  the  by-laws  provide 
that  it  may  be  issued  on  such  conditions  as  the  corporation  may 
determine.^  Nevertheless  the  articles  of  incorporation  may  be 
so  drawn  as  to  allow  subsequent  issues  of  preferred  stock.^ 

Preferred  stock  may  be  issued  subsequently  to  the  issue  of 
the  common,  and  against  the  dissent  of  the  minority  stockhold- 
ers, where  the  legislature  amends  the  charter  and  provides  for 
the  issue  of  preferred  stock.    Such  an  amendment  is  considered 


where  there  was  a  delay  of  four 
years,  Kent  v.  Quicksilver  Min.  Co., 
78  N.  Y.  159  (1879);  or  ten  years,  Tay- 
lor V.  South,  etc.  E.  B.,  4  ^oods,  575 
(1883);  S.  C,  13  Fed.  Rep.  152.  Delays 
in  raising  the  question  of  the  validity 
of  an  issue  of  preferred  stock,  advan- 
tages having  accrued  in  the  mean- 
time to  the  corporation  and  the 
shareholders,  have  been  held  such 
acquiescence  as  will  bar  the  right  of 
a  stockholder  to  object.  Acceptance 
of  the  preferred  stock  and  dividends 
thereon  also  bars  the  right  to  chal- 
lenge the  legality  of  the  issue.  Branch 
V.  Jesup,  106  U.  S.  468  (1883).  Pre- 
ferred stock  may,  by  unanimous  con- 
sent, be  issued  although  the  statutes 
are  silent  concerning  it.  When  is- 
sued after  the  first  issue  of  stock  has 
been  made,  it  may  be  prevented  by  a 
dissenting  stockholder;  yet  delay  on 
the  part  of  the  latter  wOl  bar  his 
objection.  Hazlehurst  v.  Savannah, 
etc.  K.  E.,  43  Ga.  13  (1871).  But  see 
Moss  V.  Syers,  33  L.  J.  (Ch.)  711 
(1863). 

1  If  the  by-laws  provide  that  any  in- 
creased capital  may  be  made  in  such 
■manner  and  with  rules,  regulations, 
privileges,  and  conditions  as  a  meet- 
ing of  the  stockholders  might  deter- 


mine, preferred  stock  may  be  issued 
on  an  increase  of  the  capital  stock. 
Harrison  v.  Mexican  E'y,  L.  E.  19  Eq. 
358  (1875). 

2  Melhado  v.  Hamilton,  38  L.  T.  Rep. 
578;  affirmed,  39  L.  T.  Eep.  364(1878). 
the  court  saying:  "If  they  could 
issue  one  share  they  could  issue  a 
thousand,  and  if  at  seven  per  cent 
they  might  issue  them  at  seventy  per 
cent,  and  thus,  at  a  general  meeting, 
they  might  pass  resolutions  which 
would  have  the  effect  of  utterly  an- 
nihilating the  interests  of  the  ordi- 
nary shareholders." 

'The  following  is  a  charter  pro- 
vision in  an  English  corporation: 

Any  of  the  original  shares  for  the  time 
being  unissued,  and  any  new  shares  from 
time  to  time  to  be  created,  may  from  time  to 
time  be  issued  with  any  such  guarantee  or 
any  such  right  of  preference,  whether  in  re- 
spect of  dividend  or  of  repayment  of  capital, 
or  both,  or  any  such  other  special  privilege 
or  advantage  over  any  shares  previously 
issued,  or  then  about  to  be  issued  (other  than 
shares  issued  with  a  preference),  or  at  such 
a  premium,  or  with  such  deferred  rights  as 
compared  with  any  shares  previously  issued, 
or  then  about  to  be  issued,  or  subject  to  any 
such  conditions  or  provisions,  and  with  any 
such  right  or  without  any  right  of  voting, 
and  generally  on  such  terms  as  the  company 
may  from  time  to  time  by  special  resolution 
determine. 
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incidental  and  is  constitutional.^  Although,  the  issue  of  pre- 
ferred stock  is  not  regularly  authorized,  yet  the  issue  may  be 
subsequently  ratified  by  a  stockholders'  meeting.^ 

A  subscriber  to  preferred  stock  may  be  liable  on  the  sub- 
scription, although  no  preferred  stock  can  be  issued,  where  he 
continues  to  act  as  a  stockholder.'  A  person  who  loans  money 
to  be  repaid  in  such  stock  may  recover  it  back  if  the  stock  can- 
not be  issued.*  Where  a  person  has  subscribed  for  stock,  but 
the  corporation  finds  it  has  issued  all  of  its  stock,  it  cannot 
compel  such  subscriber  to  ta^e  preferred  stock  instead.*  An 
agreement  to  deliver  stock  in  a  company  to  be  formed,  noth- 
ing being  said  as  to  any  preferred  stock,  is  not  fulfilled  by  de- 


1  Everhart  v.  West  Chester,  etc.  E.  R, 
38  Pa.  St.  339  (1857),  holding  that  a 
charter  amendment  authorizing  the 
issue  was  legal;  Rutland,  etc.  E.  E. 
V.  Thrall,  35  Vt.  536,  545  (1863),  to 
same  effect,  and  holding  that  a  com- 
raon  stockholder  could  not  defeat  his 
subscription  on  this  groimd;  WilUs- 
ton  V.  Michigan,  etc.  E.  E.,  95  Mass. 
400  (1866);  Cuny  v.  Scott,  54  Pa.  St. 
370  (1867);  Covington  v.  Covington, 
etc.  Bridge  Co.,  10  Bush  (Ky.),  69 
(1874),  where  the  dissenting  stock- 
holder did  not  object  imtil  after  the 
preferred  stock  had  been  issued  and 
dividends  laid  upon  it.  In  Coving- 
ton, etc.  Bridge  Co.  v.  Sargent,  1  Cin. 
Super.  Ct.  (Ohio),  354  (1871),  there  is 
an  intimation  that  such  a  statute  is 
unconstitutional,  and  the  court  held 
that  statutory  power  to  issue  a  cer- 
tain amount  of  preferred  stock  did 
not  authorize  an  issue  of  partly  pre- 
ferred and  partly  common.  This  de- 
cision may  weU  be  questioned.  In 
England  an  act  of  parliament  may 
authorize  such  an  issue.  Stevens  v. 
South  Devon  K'y.  9  Hare,  313  (1851). 
And  in  one  case  the  legality  of  the 
issue  of  preferred  stock  under  a  stat- 
ute was  put  upon  the  ground,  not  of 
the  right  to  borrow  money,  but  upon 
the  ground  of  a  right  to  raise  funds 
by  sale  of  stock.    Chaffee  v.  Eutland, 


etc.  E.  E,  55  Vt.  110  (1883).  In  the 
case  of  Eichbaum  v.  Chicago  Grain 
Elevators,  [1891]  3  Ch.  459,  the  court 
held  that  the  company,  upon  increas- 
ing its  capital  stock,  might,  by  a  ma- 
jority vote  of  its  stockholders,  make 
such  increased  capital  preferred 
stock,  calling  for  a  certain  dividend, 
with  no  rights  in  surplus  profits  be- 
yond that  dividend,  and  might  give 
to  common  stockholders  the  right  to 
exchange  their  common  stock  for 
such  preferred. 

^Ee  London,  etc.  Inv.  Corp.,  [1895] 
3  Ch.  860. 

3  Where  a  person  subscribes  for  pre- 
ferred stock,  but  no  preferred  stock 
is  provided  for,  and  he  becomes  a  di- 
rector and  acts  as  such  for  several 
years,  he  is  liable  on  such  stock  to 
corporate  creditoi-s  as  though  it  were 
a  subscription  for  common  stock. 
Tama,  etc.  Co.  ■;;.  Hopkins,  79  Iowa, 
653  (1890). 

*  Where  a  corporation  borrows 
money  and  agrees  to  repay  it  in  pre- 
ferred stock,  but  has  no  power  to 
issue  the  preferred  stock,  the  party 
paying  the  money  may  recover  it 
back.  Anthony  v.  Household,  etc. 
Co.,  16  E.  I.  571  (1889). 

5  Knoxville,  etc.  E.  R.  v,  Knoxville, 
98  Tenn.  1  (1896). 
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livering  common  stock,  where  there  is  preferred  stock  issued 
also.i 

§  269.  Eights  of  preferred  stoclcholders  —  Amount  of  x)ref- 
erence — Toting  —  Suhsequent  leases,  consolidations,  etc. —  The 
rights,  powers,  and  privileges  of  preferred  stockholders  depend 
largely  on  the  terms  upon  which  the  preferred  stock  is  issued. 
Such  stock"  takes  a  multiplicity  of  forms,  according  to  the  desire 
and  ingenuity  of  the  stockholders  and  the  necessities  of  the  cor- 
poration itself.  The  percentage  of  preferred  dividend  is  always 
fixed  at  the  time  of  the  issue.  It  is  a  matter  of  contract.^  The 
preferred  dividends  may  he  made  cumulative  or  not  cumula- 
tive. If  nothing  is  specified  in  respect  to  this,  then  the  law 
makes  the  preferred  dividends  cumulative.'  It  seems  that  un- 
less the  contract  expressly  provides  otherwise,  preferred  stock- 
holders participate  in  the  surplus  profits  remaining  after  the 
proper  dividend  has  been  declared  on  the  preferred  and  an 
equal  dividend  on  the  common  stock.* 

Where  the  preferred  stockholders  are  entitled  to  participate 
in  all  dividends  paid  after  their  preferred  dividend  is  paid,  they 
are  entitled  to  participate  in  a  dividend  of  scrip,  similar  to  a 
stock  dividend,  and  representing  accumulative  profits  which 
have  been  used  for  betterments.*  The  disposition  of  the  sur- 
plus profits  after  the  regular  dividends  have  been  paid  is  a 
matter  of  contract.® 

IMcIlquham  v.  Taylor,  71  L.  T.  shall  be  cumulative.  The  preferred  stoofc 
Eep.  484  (1894);    aff'd,  71  L.  T.  Eep.     shall  not  be  entitled  to  any  dividends  in  ex- 

""ss  of  said  six  per  cent  and  aiTears  thereof. 
„„,  ,      „        „  ,        Thie  following  provlsioii  gives   a 

i!'uJT^t°iyilJ'T'^\Tt    preference  and  also  gives  the  pre- 

f  erred  stockholders  an  interest  in  the 


679. 


whether  cumulative  or  not,  is  all  a 
matter  of  contract.    Smith  v.  Cork, 


remaining  profits  for  each  year: 


etc.   E'y,  Ir.  Eep.  3  Eq.  356  (1869).  ^he  comSon  stock  is  not  to  receiv;  divi- 

The  amount  of  preference  may  be    dends  for  any  year  unless per  cent  ba 

detei-mined  by  the  by-laws,  and  the    first  paid  for  that  year  on  the  existing  $ 

provisions  of  such  a  by-law  consti-    of  preferred  capital  stock;  but  when per 

.,                  ,        xT>i£j.j.T»-r»  cent  is  paid  for  any  year  on  the  whole  com- 

tute  a  contract.    Belrast,  etc.  E.  E.  , .     ,                   j       *      j        ^  ,  ,    , 

'  bmed  common  and  preferred  capital  stock, 

V.  Belfast,  77  Me.  445  (1885).  further  dividends  for  that  year  are  to  be  paid 

3  See  §§  273,  374,  infra.  on  all  without  distinction. 

*  See  g§  378, 274,  infra.    The  follow-  6  Gordon's  Ex'rs  v.  Eichmond,  etc. 

ing  form  provides  against  such  a  re-  E.  E,  78  Va.  501  (1884). 

suit:  6  "Where  the  articles  of  incorpora- 

The  preferred  stock  of  this  company  shall  tion  specify  that,  after  certain  divi- 

be  entitled  to  dividends  at  the  rate  of  six  ^^^^^  ^^^^  ^^^^^      i^  ^^  ^^^^  ^^^ 

per  centum  per  annum,  prior  to  the  payment  „          ^        ^                       ^      ,             ,. ,  n      ^ 

of  any  dividends  upon  the  common  stock,  f  erred  and  common  stock,  one-fatth  of 

and  such  dividends  upon  the  preferred  stock  the  surplus  shall  go  to  the  preferred 
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After  tlie  preference  has  been  fixed  the  company  cannot  alter 
it  by  altering  the  amount  of  preference  and  providing  for  the 
redemption  of  shares  out  of  the  surplus  profits.^ 

Preferred  stockholders  are  entitled  to  vote  at  elections  and 
to  exercise  the  various  rights  of  stockholders  the  same  as  com- 
mon stocliholders,  unless  this  right  is  expressly  withheld  from 
them  by  the  terms  under  which  the  stock  is  issued.^ 

As  already  stated,  there  is  an  infinite  variety  of  provisions 
under  which  preferred  stock  may  legally  be  issued.  These  pro- 
visions are  to  be  found  in  the  charter,  the  by-laws,  the  certifi- 
cates of  stock,  the  resolutions  of  the  stockholders  and  directors, 
the  minutes  of  corporate  meetings,  the  reports  of  or  to  the  com- 
pany, and  any  contracts  under  which  the  stock  was  issued.  The 
rights  pertaining  to  the  st6ck  are  matters  of  contract,  and  this 
•contract  is  ascertained  from  the  sources  specified  above.'  Some 


stock,  the  company  cannot  devote 
such  surplus  to  redeeming  of  shares. 
Ashbury  v.  Watson,  L.  E.  30  Ch.  D. 
■376  (1885). 

1  Ashbury  u  Watson,  L.  E.  30  Ch. 
D.  376  (1885).  If  a  stockholder,  by 
accepting  the'  benefits,'  assents  to  a 
change  in  the  privileges  which  per- 
tain to  his  stock,  he  cannot  after- 
wards object  thereto.  Compton  v. 
The  Chelsea,  13  N.  Y.  Supp.  722  (1891); 
afE'd,  128  N.  Y.  537  (1891).  A  pledgee 
of  a  certificate  of  stock  is  not  bound 
by  an  agreement  of  all  the  stockhold- 
ers to  suiTcnder  to  the  corporation  a 
part  of  their  stock,  which  part  is  to  be 
then  considered  preferred  stock  and 
is  to  be  sold  by  the  corporation  for  the 
purpose  of  paying  corporate  debts. 
Although  aU.  the  other  stock  has  had 
this  agreement  stamped  on  the  cer- 
tificates, yet  the  corporation  cannot 
insist  that  the  purchaser  of  the  stock 
so  pledged  shall  allow  the  same  agree- 
ment to  be  stamped  on  the  new  cer- 
tificate issued  to  such  purchaser. 
The  court  wiU  order  a  transfer  free 
from  the  agreement.  Campbell  v. 
American  Zylonite  Co.,  123  N.  Y.  455 
(1890). 

2  Miller  v.  Eatterman,  47  Ohio  St. 


141  (1890),  where  the  right  to  vote 
was  expressly  withheld.  In  Mcin- 
tosh V.  Flint,  etc.  E.  E.,  33  Fed.  Eep. 
350  (1887);  S.  C,  34  Fed.  Eep.  583 
(1888),  it  appeared  that  the  common 
stockholders  were  by  contract  de- 
prived of  their  right  to  vote  for  a 
specified  time.  In  Re  Barrow,  etc.  Co., 
L.  E.  39  Ch.  D.  583  (1888),  the  right  to 
vote  was  withheld  from  preferred 
stockholders.  In  Hamlin  v.  Toledo, 
etc.  E.  E.,  78  Fed.  Eep.  664  (1897),  the 
court  said  in  regard  to  preferred 
stockholders :  "  They  surrendered  the 
privilege  of  voting.  That  was  perhaps 
a  valid  agreement  between  stock- 
holders, though  of  doubtful  pubUc 
policy.  They  thereby  gave  some  ad- 
ditional value  to  the  common  stock. 
The  latter  was  the  exclusive  voting 
stock,  and  that  was  worth  sometliing, 
as  railway  management  now  goes." 
5  Boardman  v.  Lake  Shore,  etc.  E'y, 
84  N.  Y.  157  (1881);  Gordon  v.  Eich- 
mond,  etc.  E.  R,  78  Va.  501, 510  (1884); 
Bailey  v.  Hannibal,  etc.  E.  E.,  1  BUL 
174  (1871);  S.  C,  3  Fed.  Cas.  371;  S.  C, 
17  Wall.  96;  St.  John  v.  Erie  E'y,  23 
Wall.  136  (1874) ;  Webb  v.  Earle,  L.  E. 
20  Eq.  556  (1875);  Matthews  v.  Great 
Northern  R-y,  38  L.  J.  (Ch.)  375  (1859), 
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of  the  various  devices  for  raising  money  by;  issuing  various  kinds 
of  preferred  stock  are  referred  to  in  the  notes  below.^ 

§  270.  Where  the  corporation  has  power  to  lease  its  road,  it 
may  make  a  lease,  although  the  rental  is  sufficient  to  pay  a  divi- 
dend on  the  preferred  stock  alone,  leaving  nothing  for  the  com- 
mon stockholders.^ 

But  in  a  contract  of  lease  the  rent  must  be  applied  to  income 
bonds  before  it  is  applied  to  dividends  and  preferred  stock.' 

of  Wight  R'y,  L.  E.  8  Eq.  653  (1869); 
Re  East,  etc.  E'y,  L.  E.  8  Eq.  87  (1869) ; 
London  Fin.  Assoc,  v.  Wrexham,  etc. 
R'y,  L.  R.  18  Eq.  566  (1874);  Be  Anglo- 
Danubian,  etc.  Co.,  L.  R.  20  Eq.  339 
(1875);  Midland,  etc.  R'y  v.  Gordon, 
16  M.  &  W.  804  (1847).  For  a  scheme 
where  the  stock  was  divided  into 
half  shares,  one-half  of  which  were 
deferred  to  the  other  half,  see  Be 
Brighton,  etc.  R'y,  L.  E.  44  Ch.  D.  28 
(1890).  In  Phillips  v.  Eastern  R.  R., 
138  Mass.  133  (1884),  a  scheme  appears 
by  which,  under  a  statute,  the  credit- 
ors elected  two-thirds  and  the  stock- 
holders one-third  of  tlie  directors. 

2Middletown  v.  Boston,  etc.  R.  R., 
53  Conn.  351  (1885).  In  Be  Buenos 
Ayres,  etc.  Co.,  66  L.  T.  Rep.  408  (1892), 
a  sale  of  the  company's  enterprise  to 
the  government  upon  terms  which 
paid  something  to  the  preferred 
stockholders,  but  left  nothing  for  the 
common  stockholders,  was  sustained. 

3  In  PhiUips  v.  Eastern  R.  R.,  138 
Mass.  133,  135  (1884),  preferred  stock 
had  been  offered,  under  a  statute,  in 
exchange  for  indebtedness  to  be  paid 
from  income  only.  The  company 
leased  its  property,  and  the  lessee 
agreed  to  use  the  net  profits  to  pay 
dividends  on  the  preferred  stock,  the 
same  as  the  interest  on  such  debts 
as  liad  not  been  converted  into  pre- 
ferred stock,  and,  if  the  net  profits 
were  not  sufficient,  each  was  to  get 
the  same  proportionately.  The  court 
held  this  to  be  illegal,  inasmuch  as  it 
placed  the  preferred  stockholdei-s  on 
the  same  basis  as  the  income  credit- 
ors. 


construing  a  statute  affecting ,  the 
rights  of  holders  of  "guaranteed" 
and  "deferred"  stock;  Belfast,  etc. 
R.  R.  V.  Belfast,  77  Me.  445  (1885); 
Stevens  v.  South  Devon  R'y,  9  Hare, 
313  (1851);  Sturge  v.  Eastern  Union 
R'y,  7  De  G.,  M.  &  G.  158  (1855);  Har- 
rison V.  Mexican  R'y,  L.  R.  19  Eq.  358 
<1875);  Crawford  v.  Northeastern  R'y, 
3  Jur.  (N.  S.)  1093  (1856);  Henry  v. 
Great  Northern  R'y,  1  De  G.  &  J.  606, 
642,  646  (1857).  See  also  Coates  v. 
Nottingham,  etc.  Co.,  30  Beav.  86 
(1861).  The  agreement  is  ascertained 
from  the  contract,  reports,  resolu- 
tions, conveyances,  etc.  Rogers  v. 
New  York,  etc.  Land  Co.,  134  N.  Y. 
197  (1893). 

1  Under  the  powers  conferred  by 
the  statute,  30  Sc  31  Vict.,  ch.  127, 
various  plans  have  been  devised  by 
English  companies  on  the  verge  of 
insolvency  to  raise  funds;  and  a 
favorite  device  is  the  issue  of  pre- 
ferred shares  of-stock.  Thus,  in  one 
case,  there  were  five  kinds  of  prefer- 
ence shares.  Corry  v.  Londonderry, 
«tc.  R'y,  29  Beav.  263  (I860).  See  also, 
by  way  of  illustration  as  to  these 
various  methods  in  England  of  rais- 
ing funds  by  the  issue  of  preferred 
shares,  Matthews  v.  Great  Northern, 
etc.  R'y,  38  L.  J.  (Ch.)  375  (1859);  Be 
Cambrian  R'ys,  L.  R.  3  Ch.  App.  378 
<1868);  Be  Potteries,  etc.  R'y,  L.  R.  5 
Ch.  App.  67  (1869);  Webb  v.  Earle, 
Li.  R.  20  Eq.  556  (1875);  Stevens  v. 
Mid-Hants,  etc.  R'y,  L.  R.  8  Ch.  App. 
1064  (1873);  Be  Bristol,  etc.  R'y,  L.  R. 
6  Eq.  448  (1868);  Be  Devon,  etc.  R'y, 
L.  R.  6  Eq.  610  (1868);  Munns  v.  Isle 
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"Where  a  corporation,  having  issued  preferred  stock,  is  merged 
into  a  new  corporation  by  consolidation,  the  preferred  share- 
holders of  the  old  corporation  may  prosecute  a  suit  for  divi- 
dends against  the  nevf  corporation,  if  the  consolidated  company 
has  assumed  all  the  obligations  of  the  old  company .^ 

Preferred  stock  is  entitled  to  subscribe  for  its  proportionate 
part  of  new  stock  the  same  as  the  common  stock,  even  though 
the  preferred  stock  is  limited  absolutely  as  to  dividends.^ 

A  preferred  stockholder  is  entitled  to  a  certificate  of  stock 
which  sets  forth  the  fact  of  the  preference.^ 

Sometimes  the  right  is  given  to  exchange  common  for  pre- 
ferred stock,  or  preferred  for  common,  or  bonds  for  stock.  Con- 
cerning any  such  options,  it  is  the  settled  rule  that  any  time 
limited  for  the  exercise  thereof  is  of  the  essence  of  the  offer.* 

Dividends  on  the  preferred  stock  must  be  on  all  of  that  class^ 
even  though  some  of  it  has  been  exchanged  for  preferred  stock 
bearing  a  lower  dividend.^ 


1  Boardman  v.  Lake  Shore,  etc.  E.  E., 
84  N.  Y.  157  (1881);  Chase  v.  Vander- 
bilt,  63  N.  Y.  307  (1875).  Cf.  Prouty 
V,  Lake  Shore,  etc.  E.  E.,  53  N.  Y.  363 
(1873).    See  also  §  378,  mfra. 

-  Jones  V.  Concord,  etc.  E.  E.,  30  Atl. 
Eep.  614  (N.  H.,  1893).  Where  two 
companies  are  consolidated  and  their 
stockholders  ai-e  to  receive  new  stock 
in  exchange  for  old  stock,  such  new 
stock  to  be  of  four  different  kinds, 
with  preferences,  any  increase  of  cap- 
ital stock  of  the  consolidated  com- 
pany must  be  oflEered  proportionately 
to  all  the  stockholders  making  the 
exchange,  irrespective  of  their  pref- 
erence. Jones  V.  Concord,  etc.  E.  E., 
38  Atl.  Eep.  130  (N.  H.,  1893). 

3  Where  by  statute  municipal-aid 
bonds  are  to  be  paid  for  by  preferred 
stock,  the  municipality  may  by  man- 
damus compel  the  company  to  issue 
a  certificate  of  stock  setting  forth  the 
preference.  Stateu  Cheraw,  etc.  E.  E., 
16  S.  C.  534  (1881). 

*  Where  the  corporation  offers  to  ex- 
change preferred  for  common  stock, 
upon  the  payment  of  an  ■  additional 
sum  of  money,  a  stockholder  who  de- 
lays for  thirty  years  to  avail  himself 
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of  the  privilege  cannot  claim  the  right 
thereto.  The  fact  that  the  corpora- 
tion had  taken  in  some  of  the  com- 
mon stock  on  a  new  basis  of  exchange 
is  immaterial.  Holland  v.  Cheshire 
E.  R,  151  Mass.  331  (1890).  An  ex- 
tension of  the  time  when  a  bond  is 
to  be  paid  does  not  extend  the  time 
within  which  it  may  be  exchanged 
for  stock  of  the  company.  Muhlen- 
berg V.  Philadelphia,  etc.  E.  R.,  47  Pa. 
St.  16  (1864).  Where  an  option  was 
given  to  holders  of  the  common  stock 
to  take  a  certain  number  of  new  pre- 
ferred shares  within  a  given  time,  it 
was  held  that  a  shareholder  who 
lived  abroad  and  had  no  notice  of 
the  option  until  the  expiration  of  the 
specified  time  could  not,  upon  learn- 
ing of  it  afterwards,  come  in  and  de- 
mand the  right  to  purchase  the  pre- 
ferred shares.  Pearson  v.  London,  etc. 
E'y,  14  Sim.  541  (1845).  Such,  also, 
is  the  rule  where  there  is  an  option 
within  a  fixed  time  to  convert  loan 
notes  into  common  shares.  Camp- 
bell V.  London,  etc.  E'y,  5  Hare,  519 
(1846).    See  also  §  283,  infra. 

5  Although  the  preferred  stock  is 
partly  taken  back  by  the  company 
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Preferred  stockholders  are  subject  to  a  statutory  liability  the 
same  as  common  stockholders.^ 

§  271.  Preferred  stocMolders  are  not  creditors — Dividends 
can  ie  only  from  profits — Mortgages  securing  preferred  stoclc. — 
Formerly  it  was  a  matter  of  doubt  and  discussion  whether  or 
not  a  preferred  stockholder  had  any  rights  as  a  creditor  of  the 
company  or  was  confined  to  his  rights  as  a  stockholder.  The 
law  is  now  clearly  settled  that  a  preferred  stockholder  is  not  a 
corporate  creditor.'^ 


and  new  preferred  stock  of  tlie  same 
amoimt,  bearing  a  less  dividend,  is 
issued  in  exchange,  yet  this  does  not 
enable  the  company  to  declare  a 
dividend  on  the  part  not  exchanged, 
and  on  that  alone.  It  must  declare 
on  all.  Coey  v.  Belfast,  etc.  E'y,  Ir. 
Eep.  3  C.  L.  113  (1866).  If  part  of 
the  preferred  stockholders  surrender 
their  stock  for  new  common  stock 
on  a  reorganization  withdut  foreclos- 
ure, such  stock  is  canceled,  and  hold- 
ers not  so  surrendering  their  stock 
are  entitled  to  arrears  of  dividends 
out  of  the  first  net  profits,  without 
allowing  such  surrendered  stock  to 
participate  therein.  West  Chester, 
etc.  E.  R.  V.  Jackson,  77  Pa.  St.  ^31 
(1875).  In  this  case  there  was  a  spe- 
cial act  providing  for  the  issue  of 
preferred  stock,  and  afterwards  an- 
other for  the  issue  of  consolidated 
stock.  A  dividend  having  been  de- 
clared, a  holder  of  the  preferred 
stock,  who  had  declined  to  accept 
the  consolidated,  was  held  "  entitled 
to  receive  just  what  the  company 
agreed  to  pay  when  the  money  was 
obtained."  In  Griffith  v.  Paget,  L.  E. 
6  Ch.  D.  511  (1877);  S.  C,  L.  E.  5  Ch. 
D.  894,  it  was  held  that  where  the 
company  is  dissolved  by  a  consolida- 
tion with  another  company,  under  a 
statute,  the  stockholders  of  the  old 
being  entitled  to  exchange  their 
stock  for  stock  in  the  new,  the  pre- 
ferred stock  is  not  entitled  to  pre- 
ferred stock  in  the  new. 

lEailroad  Co.  v.  Smith,  48  Ohio  St. 
219  (1891). 


2  A  preferred  stockholder  is  not  a 
creditor  and  cannot  be  made  such. 
Hamlin  v.  Toledo,  etc.  E.  E.,  78  Fed. 
Eep.  664  (1897).  The  House  of  Lords 
in  England  have  clearly  laid  down 
the  rule  that  preferred  stockholders 
are  not  creditors.  Birch  v.  Cropper, 
14  App.  Cas.  535  (1889).  The  same 
doctrine  is  expressed  in  Belfast,  etc. 
E.  E.  V.  Belfast,  77  Me.  445  (1885).  A 
very  full,  clear,  and  learned  discus- 
sion of  the  essential  differences  be- 
tween a  preferred  stockholder  and  a 
creditor  of  a  corporation  is  to  be 
found  in  Miller  v.  Eatterman,  47 
Ohio  St.  141  (1890),  a  case  wherein  the 
preferred  stockholder  was  secured  by 
a  mortgage  and  was  deprived  of  the 
right  to  vote  at  corporate  elections. 
In  Field  v.  Lamson,  etc.  Co.,  163  Mass. 
388  (1894),  it  was  held  that,  even 
though  the  statute  authorized  the 
corporation  to  guarantee  dividends 
on  its  stock,  nevertheless  that  the 
dividends  could  be  paid  only  out  of 
the  net  profits.  Taf t  v.  Hartford,  etc. 
E.  E.,  8  R.  I.  310  (1866);  Chaffee  v. 
Eutland,  etc.  E.  R,  55  Vt.  110,  139 
(1883),  the  court  saying:  "The  claim 
is  that  he  is  also  a  creditor,  with  all 
the  rights  pertaining  to  that  relation. 
Against  this  claim  are  the  terms  of 
the  charter,  the  presumptions  of  law, 
and  the  usual  course  of  business."  In 
this  case  certificates  issued  for  "  scrip 
dividends  "  or  "preferred  guaranteed 
stock"  were  convertible  into  mort- 
gage bonds.  The  company  having 
refused  to  convert  them,  it  was  held 
that  general  assumpsit  for  the  amount 
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The  preferred  shareholder  is  but  a  shareholder  with  a  right 
to  have  his  dividend  paid  before  dividends  on  the  common  stock 
are  paid,  and  he  is  not  entitled  to  any  dividend  until  the  corpo- 
ration has  funds  which  are  properly  applicable  to  the  payment 
of  dividends.  A  contract  that  dividends  shall  be  paid  on  the 
preferred  stock  whether  any  profits  are  made  or  not  would  be 
contrary  to  public  policy  and  void.  An  agreement  to  pay  divi- 
dends absolutely  and  at  all  events  —  from  the  profits  when  there 
are  any,  and  from  the  capital  when  there  are  not  —  is  an  under- 
taking which  is  contrary  to  law,  and  is  void.  Public  policy  con- 
demns wjth  emphasis  any  such  undertaking  on  the  part  of  a 
corporation  as  to  its  preferred  or  guaranteed  shares.  Dividends 
on  preferred  stock  are  payable  only  out  of  the  net  earnings  of 
the  company.^    The  question  of  what  constitutes  net  earnings 

of  the  certificates  would  lie,  and  that    action,  that  inasmuch  as  the  appro- 
the  suit  could  be  brought  in  the  name    priation  of  the  capital  was  justified 


of  the  holder  for  value.  St.  John  v. 
Erie  R'y.  10  Blatchf.  271  (1873);  S.  C, 
21  Fed.  Cas.  167;  S.  C,  22  WaU.  136. 
iTaft  V.  Hartford,  etc.  R  R,  8  R  I. 
310  (1866);  Lockhart  v.  Van  Alstyne, 
81  Mich.  76  (1875);  Chaffee  v.  Eutland, 
etc.  R  E.,  55  Vt.  110  (1883);  "Warren 
V.  King,  108  U.  S.  389  (1883).  Under 
the  statute  in  Connecticut  it  was  held 
that  dividends  may  be  declared  on 
preferred  stock  where  the  net  earn- 
ings since  the  issue  of  the  stock  are 
sufficient,  even  though  prior  to  such 
issue  the  capital  stock  had  been  im- 
paired. Cotting  V.  New  York,  etc. 
R  E.,  54  Conn.  156  (1886).  As  support- 
ing the  rule  in  the  text,  see  also  Lock- 
hart  V.  Van  Alstyne,  31  Mch.  76  (1875) ; 
Crawford  v.  Northeastern,  etc.  E'y,  3 
Jut.  (N.  S.)  1093  (1856).  In  MiUs  v. 
Northern  E'y,  L.  R  5  Ch.  App.  621 
(1870),  where  a  corporation,  being  in 
arrears  in  the  payment  of  preferred 
stock  dividends,  and  being  at  the  same 
time  largely  indebted,  proposed  to  ap- 
propriate a  portion  of  its  capital  and 
to  borrow  further  sums  upon  debent- 
ures for  the  purpose  of  paying  such 
preferred  dividends,  it  was  held,  in  a 
suit  by  the  creditors  to  prevent  such 


on  the  ground  that  an  equivalent  por- 
tion of  the  revenue  had  been  used 
for  capital  purposes,  and  the  proposed 
loan  was  within  the  company's  bor- 
rowing power,  an  iajunction  could 
not  be  granted.  See  also  Elln'ns  v. 
Camden,  etc.  E.  R.  36  N.  J.  Eq.  233 
(1882);  Belfast,  etc.  R  R  v.  Belfast, 
77  Me.  445  (1885),  and  the  cases  supra. 
In  Guinness  v.  Land  Corporation, 
L.  R  23  Ch.  D.  349  (1883),  the  court 
declared  illegal  a  provision  for  the 
payment  of  preferred  dividends  out 
of  the  capital  stock.  Interest  on  debts, 
even  those  incurred  after  the  pre- 
ferred stock  was  issued,  and  rent  on 
leases,  including  those  taken  after 
such  issue,  must  be  paid  before  divi- 
dends are  declared  on  the  preferred 
stock.  St.  John  v.  Erie  E'y,  22  WaU. 
137  (1874),  affirming  10  Blatchf.  271 
(1872);  S.  C,  21  Fed.  Cas.  167,  defining 
also  the  meaning  of  net  profits.  In 
the  case  WUliston  v.  Michigan  South- 
em,  etc.  R  R,  95  Mass.  400  (1866),  the 
court  held  that  preferred  and  guar- 
anteed stock  in  a  Michigan  and  Indi- 
ana corporation  was  not  entitled  to 
dividends  unless  there  were  net  prof- 
its.   Preferred  dividends  may  be  paid 
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has  been  treated  elsewhere.^  A  subscriber  for  preferred  stock 
cannot  rescind  the  subscription  on  the  ground  that  the  stock 
contains  a  provision  that  the  company  shall  buy  it  back  at  a 
certain  time  at  par  and  interest.  Such  a  provision  is  invalid, 
but  does  not  invalidate  the  stock  itself.^  Preferred  stockhold- 
ers have  no  lien  prior  to  the  obligation  of  the  company  to  pay 
the  interest  on  its  mortgage  bonds.' 

Occasionally  a  mortgage  is  given  by  the  corporation  to  secure 
the  payment  of  dividends  on  preferred  stock,  and  to  give  it  a 
preference  in  payment  over  subsequent  debts  of  the  corporation 
upon  insolvency  or  dissolution.  It  is  difficult  to  see  how  such 
a  mortgage  would  be  legal  except  where  it  is  issued  under  ex- 
press statutory  authority.  It  is  difficult  to  see  how  stockhold- 
ers can  contrive  legally  to  obtain  a  preference  over  corporate 
creditors,  secured  or  unsecured,  as  they  would  do  by  such  a 
mortgage.  Certain  it  is  that  the  courts  will  not  readUy  give 
the  stockholders  a  preference  over  creditors,. even  though  the 
preferred  stock  is  by  its  terms  to  be  a  first  claim  on  the 
property.* 


out  of  the  gross  earnings  where  the 
statute  evidently  so  intended.  Gor- 
don V.  Richmond,  etc.  E.  E.,  78  Va. 
501  (1884).  See  also  Eagland  v.  Broad- 
nax,  39  Gratt.  (Va.)  401  (1877),  where 
the  court  upheld  the  charge  of  guar- 
anteed dividends  on  the  gross  receipts. 
That  was  the  case  of  a  debt  converted 
into  guaranteed  stock.  The  debt 
would  have  borne,  if  it  had  not  been 
converted  into  stock,  interest  at  the 
rate  of  six  per  cent  per  annum, 
whether  there  were  net  earnings  or 
not.  The  court  held  that  the  guar- 
anty of  three  per  cent  dividend  on 
the  whole  stock,  which  formerly  be- 
longed to  the  state,  was  simply  the 
six  per  cent  interest  upon  the  debb 
which  was  converted  into  stock;  and 
it  also  held  that  it  was  chargeable, 
in  accordance  with  the  plain  provis- 
ions of  the  statute,  upon  the  gross 
receipts.  Guaranteed  dividends  can 
be  paid  only  from  net  profits.  Miller 
V.  Ratterman,  47  Ohio  St.  141  (1890). 
1  See  ch.  XXXII,  infra. 


2  Long  V.  Guelph,  etc.  Co.,  31  C.  P. 
Eep.  (Can.)  129  (1880). 

3  Mercantile  T.  Co.  v.  Baltimore,  etc. 
E.  E.,  82  Fed.  Eep.  360  (1897). 

4'In  Hamlin  v.  Toledo,  etc.  E.  E.,  78 
Fed.  Eep.  664  (1897),  where  the  pre- 
ferred stock  provided  that  no  debt 
except  the  first  mortgage  should 
come  in  ahead  of  preferred  stock,  the 
court  said :  "If  the  purpose  in  provid- 
ing for  these  peculiar  shares  was  to 
arrange  matters  so  that,  under  any 
circumstances,  a  part  of  the  princi- 
pal of  the  stock  might  be  withdrawn 
before  the  full  discharge  of  all  cor- 
porate debts,  the  device  would  be 
contrary  to  the  nature  of  capital 
stock,  opposed  to  publio  policy,  and 
void  as  to  creditors  affected  thereby." 
A  corporation  cannot,  in  the  absence 
of  statutory  authority,  make  its  pre- 
ferred stock  a  lien  upon  its  property; 
nor  can  an  agreement  between  the 
subscribers  to  the  stock  of  the  corpo- 
ration make  such  stock  a  lien  on  its 
property,  as  against  bondholders  or 
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A  mortgage  to  secure  preferred  stock  and  dividends  thereon 
has  been  upheld  in  a  few  cases.^  In  other  cases,  that  which  was 
called  preferred  stock  was  nothing  more  than  income  bonds 
with  a  voting  power.^ 


general  creditors  without  notice  of 
such  agreement.  Continental  Trust 
Co.  V.  Toledo,  etc.  E.  E.,  72  Fed.  Eep. 
92  (1896).  Preferred  stock  which  is 
"  to  be  and  remain  a  first  claim  upon 
the  property  of  the  corporation  after 
its  indebtedness  "  has  no  lien  ahead 
of  present  or  future  debts  of  the  com- 
pany. King  V.  Ohio  &  M.  E'y,  3  Fed. 
Bep.  36  (1880).  See  also  Warren  v. 
King,  108  U.  S.  389  (1882),  the  court 
holding  that  although  the  certificates 
of  preferred  stock  provided  that  it 
should  "be  and  remain  a  first  claim 
upon  the  property  of  the  corporation 
after  its  indebtedness,"  etc.,  and  al- 
though in  foreclosure  proceedings  the 
preferred  stockholders  asked  to  have 
their  stock  declared  a  lien  prior  to  a 
subsequent  mortgage,  yet  the  court 
refused  the  application,  declaring 
that  they  had  priority  over  the  com- 
mon stock  only.  It  has  been  held, 
however,  that  where  preferred  stock 
is  issued,  reciting  that  it  is  a  lien  on 
all  tlie  property  of  the  corporation 
after  the  first  mortgage,  the  Hen  wiU 
be  upheld  by  the  court  as  against 
subsequent  mortgages  and  general 
creditors,  although  such  lien  was  not 
secured  by  any  mortgage.  The  trust- 
ees in  the  subsequent  deed  of  trust 
knew  of  and  acquiesced  in  the  prior- 
_ity  of  the  preferred-stock  lien,  and 
the  deed  itself  recognized  it.  This 
bound  the  bondholders.  Skiddy  v. 
Atlantic,  etc.  R.  E.,  3  Hughes,  320, 
355  (1879);  S.  C,  22  Fed.  Cas.  274, 288. 
Cf.  West  Chester,  etc.  E.  R.  v.  Jack- 
son, 77  Pa.  St.  321  (1875).  In  this  case 
the  preferred  stock  to  be  redeemed 
by  payment  of  the  par  value  and  a 
sum  which,  with  dividends  and  inter- 
est already  paid,  should  amount  to 
eight  per  cent  per  annum  from  the 


time  of  its  purchase  from  the  com- 
pany, was  declared  to  be  a  contract 
which  entitled  its  holder  to  his  divi- 
dends before  dividends  were  paid  on 
the  common  stock. 

1  Although  the  power  of  a  railroad 
to  borrow  be  limited,  yet  preferred 
stock  may  be  issued  secured  by  a 
mortgage,  where  the  power  to  mort- 
gage has  been  given,  and  such  pre- 
ferred stock  may  be  deprived  of  the 
power  to  vote.  Miller  v.  Eatterman, 
47  Ohio  St.  141  (1890).  A  deed  of 
trust  given  by  a  corporation  upon  its 
lands  to  secure  the  performance  of 
an  undertaking  of  the  company  to 
pay  dividends  on  preferred  stock 
which  was  about  to  be  issued,  and 
also  ultimately  to  pay  for  the  stock 
itself,  is  a  mortgage.  Where  the  cor- 
poration's equity  of  redemption  has 
been  sold,  the  receiver  of  the  corpo- 
ration takes  nothing.  Fitch  v.  Weth- 
erbee,  110  111.  475  (1884).  In  Davis  v. 
Second  Univ.  Meeting-house,  49  Mass. 
321  (1844),  the  stock,  by  a  by-law,  was 
declared  to  be  entitled  to  redemption 
when  the  holder  moved  from  the 
town.  The  court  upheld  and  enforced 
the  contract.  In  Gordon  uEichmond, 
etc.  E.  E.,  78  Va.  501  (1884),  a  mort- 
gage had  been  given  to  secm-e  the 
payment  of  the  par  value  and  divi- 
dends of  preferred  stock.  The  case 
involved  a  distribution  of  profits  and 
not  a  foreclosure  of  the  mortgage, 
but  the  court  said  that  the  mortgage 
was  legal. 

2Bm-t  V.  Eattle,  31  Ohio  St.  116 
(1876),  tm-ned  upon  a  general  "Act 
to  authorize  manufactirring  corpo- 
rations to  issue  preferred  stock." 
Where  such  stock  was  issued  certify- 
ing that  the  corporation  guaranteed 
the  holders  certaia  dividends  not  ex- 
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A  preferred  stockholder  is  in  no  better  position  to  enjoin  the 
corporation  from  giving  a  mortgage  than  a  common  stock- 
holder.^ "Where  bonds  are  deposited  as  collateral  secm-ity  for 
preferred  stock,  it  has  been  held  that  the  corporation  may  call 
in,  redeem,  and  cancel  the  stock  in  exchange  for  the  bonds ;  ^ 
but  this  would  seem  to  be  an  illegal  reduction  of  the  capital 
stock. 

§  272.  What  are  net  profits  appUcahle  to  preferred  divi- 
dends —  The  preferred  stoclcholder's  remedy  to  enforce  a  divi- 
dend.—  It  is  largely  a  matter  of  discretion  with  a  board  of 
directors  as  to  whether  they  will  use  the  net  profits  for  a  divi- 
dend or  will  use  them,  in  the  business  of  the  company.  There 
is  a  limit  to  this  discretion,  and  the  courts  will  not  allow  the 
directors  to  use  their  power  oppressively  by  refusing  to  declare 
a  dividend  where  the  net  profits  and  the  character  and  condi- 
tion of  the  business  clearly  warrant  it.     This  is  the  rule  where 


■ceeding  legal  rates,  and  the  final  pay- 
ment of  the  certificates  at  a  specified 
time,  it  being  provided  that  such  pre- 
ferred stock  might  be  converted  into 
common  stock,  and  the  corporation 
issued  its  bond  and  mortgage  to  a 
trustee  to  secure  such  certificates,  it 
•was  held  that  holders  of  the  so-called 
preferred  stock  did  not  become  stock- 
holders and  members,  but  creditors 
of  the  corporation,  so  that,  on  the 
winding  up  of  the  company's  affairs, 
they  had  a  lien  upon  the  mortgage 
property  superior  to  that  of  general 
creditors  and  assignees.  "A  mort- 
gage creditor,  although  denominated 
a  'preferred  stockholder,' is  a  mort- 
gage creditor  nevertheless;  and  inter- 
est is  not  changed  into  a  'dividend' 
by  calling  it  a  dividend."  It  was  a 
self-evident  misnomer  in  the  act.  So 
also  im.der  a  statute.  See  Pittsburg, 
,etc.  R.  R.  V.  Allegheny  County,  63  Pa. 
St.  126  (1869).  Compare  S.  C,  79  Pa. 
.■St.  210. 

In  Miller  v.  Ratterman,  47  Ohio  St. 
141  (1890),  the  court  held  that  the  fact 
that  a  mortgage  had  been  given  to 
secure  the  payment  of  preferred  div- 
idends does  not  prevent  such  stock 


from  being  considered  stock  instead 
of  a  debt. 

1  Preferred  stockholders  cannot  pre- 
vent the  corporation  giving  a  consoli- 
dated mortgage  to  secure  past  and 
future  debts.  "  Holders  of  preferred 
stock  have  no  special  control  over  the 
corporation  or  its  manageilient.  .  .  . 
The  corporation  is  in  no  sense  the 
trustee  for  the  holders  of  preferred 
stock.  Its  duty  is  to  each  alike  ac- 
cording to  the  conditions  attached  to 
the  stock  of  each."  Thompson  v. 
Erie  R'y,  11  Abb.  Pr.  (N.  S.)  188  (N.  Y. 
Supr.  Ct.,  1871). 

2Totten  u  Tison,  54  Ga.  139  (1875). 
Where  preferred  stock  is  merged  into 
bonds,  the  common  stockholders  can- 
not defeat  the  enforcing  of  the  bonds. 
Havemeyer  v.  Bordeaux  Co.,  8  Nat. 
Corp.  Rep.  127  (111.  0.  C,  1894).  Even 
though  the  directors  have  sold  pre- 
ferred stock  held  by  them  to  the  cor- 
poration and  taken  its  notes  therefor 
when  the  corporation  was  insolvent, 
yet  a  receiver  should  not  be  appointed 
at  the  instance  of  a  stockholder. 
The  remedy  is  an  injunction  and  ac- 
counting. Empire  Hotel  Go.  v.  Main, 
98  Ga.  176  (1896). 
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all  the  stock  is  common  stock.*  Sucli  also  is  the  rule  in  regard 
to  dividends  on  preferred  stock.  The  preferred  stockholder  is 
tiot  entitled  as  a  matter  of  right  to  his  dividend,  even  though 
there  are  net  profits  which  might  be  used  for  that  purpose.  If 
the  directors  are  reasonable  in  the  exercise  of  their  discretion, 
and  use  the  profits  to  improve  the  corporate  property,  it  is  held 
by  the  supreme  court  of  the  United  States  that  the  discretion 
of  the  directors  wiU  not  be  interfered  with.^  This  rule  will 
work  no  injustice  where  the  corporation  is  liable  for  arrears  of 
preferred  dividends.  But  if  such  arrears  are  not  collectible 
under  the  terms  upon  which  the  stock  is  issued,  then  the  rule 
laid  down  by  the  supreme  court  wiU  result  in  numerous  frauds 
by  the  corporation  on  the  preferred  stockholder,  since  no  divi- 
dend might  be  given  to  the  preferred  stockholder  unless  the 
net  profits  were  suflELcient  for  a  dividend  on  the  common  stock 
also.  For  instance,  where  there  are  enough  profits  for  twO' 
annual  dividends  on  the  preferred  stock  and  no  more,  it  will 

1  See  ch.  XXXII,  infra. 

2  New  York,  etc.  R.  R  u  Nickals, 
119  U.  S.  296  (1886),  reversing  Nickals 
V.  New  York,  etc.  R  R.,  15  Fed.  Rep. 
575.  In  Field  v.  Lamson,  etc.  Co.,  163 
Mass.  388  (1894),  the  court  said:  "We 
do  not  think  that  the  directors  and 
manager  appear  so'  plainly  to  have 
acted  in  disregard  of  the  rights  of 
the  preferred  stockholders  as  to  jus- 
tify the  interference  of  a  court  of 
equity.  The  directors  and  manager 
were  bound  to  have  regard  to  aU  of 
the  interests  entrusted  to  them.  If 
one  class  was  to  be  favored  above 
another,  the  creditors  were  to  be 
looked  after  in  preference  to  the 
stockholders.  It  was  for  the  benefit 
of  the  stockholders,  the  preferred  as 
well  as  the  common,  that  the  im- 
paired capital  should  be  made  good, 
and  that  the  business,  if  possible, 
should  be  put  on  a  sound  and  endur- 
ing basis.  "We  cannot  say  that,  if 
dividends  had  been  paid,  the  result 
might  not  have  been  to  injure  the 
concern,  nor  that  the  conduct  of  the 
directors  and  manager  has  not  been 
on  the  whole  judicious.  .  .  .  Neither 


do  we  think  that  the  guaranty  can 
be  regarded  as  an  undertaking  that, 
whenever  there  were  net  profits,  they 
should  be  divided,  without  regard  to 
the  circumstances  or  situation  of  the- 
company,  among  the  preferred  stock- 
holders. The  act  itself  does  not  in 
terms  compel  such  a  division;  and 
we  see  nothing  in  it  to  take  the  case' 
out  of  the  general  rule  that,  in  the- 
first  instance,  the  decision  of  the 
question  whether  there  shall  or  shall 
not  be  dividends  lies  vnth  the  com- 
pany or  its  agents."  Where  a  cor- 
poration sells  its  business  in  exchange 
for  preferred  stock  in  another  cor- 
poration, the  transaction  cannot  sub- 
sequently be  set  aside  on  the  ground 
that  the  preferred  dividends  have 
not  been  paid.  Feld  v.  Roanoke  Inv. 
Co.,  123  Mo.  603  (1894).  In  MercantUe 
T.  Co.  V.  Baltunore,  etc.  R.  R,  82  Fed. 
Rep.  360  (1897),  the  court  ordered  the- 
receiver  to  pay  certain  debts  and 
contract  obligations,  although  there 
were  profits  wliich  would  have  been 
applicable  to  dividends  on  the  pre- 
ferred stock  if  the  company  had  not 
been  in  a  receiver "s  hands. 
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be  a  temptation  to  the  common  stockholders  to  declare  no  divi- 
dend at  aU  the  first  year,  and  to  declare  a  dividend  on  both  the 
common  and  preferred  stock  the  second  year.^ 

The  question  of  what  constitutes  "  net  profits  "  is  discussed 
elsewhere.^  This  question  has  arisen  a  few  times  in  connection 
with  preferred  stock,  and  the  courts  are  inclined  to  scan  closely 
a  refusal  to  declare  dividends  where  there  are  net  profits  and 
where  the  preferred  stock  is  non-cumulative.'    In  an  action  to 


1  For  an  instance,  see  Mcintosh  v. 
Flint,  etc.  E.  R.,  33  Fed.  Rep.  350 
(1887);  S.  C,  34  Fed.  Rep.  583.  Pre- 
ferred stockholders,  even  though  the 
preferred  dividend  is  non-ciunulative, 
cannot  prevent  the  company  apply- 
ing the  earnings  to  a  large  indebted- 
ness incurred  during  the  year  in  en- 
larging the  works  and  business,  even 
though  the  result  is  that  the  pre- 
ferred, stock  gets  no  dividend  that 
year.  The  preferred  stock  in  this 
case,  by  its  terms,  gave  wide  discre- 
tion to  the  directors  in  the  matter. 
McLean  v.  Pittsburgh  Plate-Glass  Co., 
59  Pa.  St.  113  (1898). 

2  See  ch.  XXXII,  infra. 

3  Non-cumulative  preferred  stock 
is  entitled  to  a  dividend  where  all 
the  property  is  leased  for  $36,000  a 
year;  there  is  no  floating  debt;  the 
property  cost  over  $1,000,000;  the 
bonded  debt  of  |150,000,  coming  due 
in  three  years,  may  be  extended,  and 
all  annual  outlays  are  but  $9,000. 
The  court  will  order  the  payment  o£ 
a  dividend.  Hazeltine  v.  Belfast,  etc. 
B.  R,  79  Me.  411  (1887).  Directors 
are  not  allowed  to  use  their  power 
illegally,  wantonly,  or  oppressively  in 
refusing  to  declare  dividends;  but 
where  the  company  owes  $88,000 
floating  debt;  $150,000  debt,  due  in 
five  years,  and  $1,000,000  due  in  thirty- 
five  years,  at  which  time  its  profits 
would  probably  be  nothing,  the  court 
will  not  order  a  dividend,  even  on 
the  preferred  stock,  although  the 
company  has  $37,000  on  hand  and  an 
annual  income  of  $36,000  from  the 


lessee  of  its  road.  Belfast,  etc.  R.  R. 
V.  Belfast,  77  Me.  445  (1885).  Profits 
available  for  a  dividend  are  such  as 
are  left  after  all  debts  for  rolling- 
stock,  rails,  station-houses,  etc.,  are 
paid,  but  notthe  money  raised  under 
the  borrowing  powers.  Corry  v.  Lon- 
donderry, etc.  R'y,  39  Beav.  363  (1860). 
In  Stevens  v.  South  Devon  R'y,  9 
Hare,  313  (1851),  the  court  refused  to 
enjoin  the  payment  of  dividends  on 
preferred  stock,  even  though  the 
floating  and  unsecured  debt  had  not 
been  paid  or  provided  for.  Where, 
by  a  reorganization  plan,  common 
stockholders  are  allowed  to  vote,  etc., 
only  after  certain  dividends  are  de- 
clared on  preferred  stock,  the  court 
will  determine  whether  such  divi- 
dends should  have  been  declared. 
Mcintosh  V.  Flint,  etc.  R.  R,  33  Fed. 
Rep.  350  (1887) ;  S.  C,  34  Fed.  Rep.  583. 
See  also  Smith  v.  Cork,  etc.  R'y,  Ic 
Rep.  3  Eq.  356  (1869);  87  Fed.  Rep.  613. 
Hence,  in  Dent  v.  London  Tram- 
ways Co.,  L.  R.  16  Ch.  D.  344  (1880),  it 
was  held  that  the  owners  of  prefer- 
ence shares,  the  dividend  on  which 
was  "  dependent  upon  the  profits  of 
the  particular  year  only,"  were  en- 
titled to  a  dividend  out  of  the  profits 
of  any  year  after  setting  aside  a  pro- 
portionate amount  sufficient  for  the- 
maintenance  and  repair  of  the  tram- 
way for  that  year  only ;  and  that  they 
were  not  to  be  deprived  of  that  divi- 
dend in  order  to  make  good  the  sums 
which  in  previous  years  should  have- 
been  set  aside  by  the  company  for 
maintenance,  but  wliich  had  beea 
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compel  the  declaration  of  a  preferred  dividend,  the  common 
stockholders  are  proper  but  not  necessary  parties.^ 

A  stock  dividend  is  legal  in  America,. but  cannot  be  forced 
upon  stockholders  in  England.^ 

A  bond  dividend  is  legal,  and  even  if  it  results  in  impairing 
the  capital  stock  the  court  "will  not  interfere  if  no  harm  can 
come  from  it.' 

§  273.  Arrears  of  preferred  stocic,  to  what  extent  payable  sub- 
sequently—  Remedies  to  enforce  payment  of  arrears. — When 
preferred  stock  is  issued  it  is  generally  specified  whether  it  is 
"cumulative"  or  "non-cumulative."  In  the  former  case  all 
arrears  of  dividends  must  be  paid  on  the  preferred  stock  before 
any  dividend  is  paid  on  the  common.  In  the  latter  case  the 
•contrary  is  the  rule.  Such  are  the  rules  where  the  question  is 
expressly  settled  by  the  terms  under  which  the  stock  was  issued. 

If  preferred  stock  is  issued  without  any  mention  of  whether 
or  not  the  dividends  are  cumulative,  then  the  law  makes  them 
cumulative.    As  soon  as  there  are  net  profits  available  for  div- 


improperly  applied  by  them  in  pay- 
ing dividends.  But  preferred  share- 
holders are  not  entitled  to  a  redemp- 
"tion  of  their  stock  in  accordance  with 
-a  statute  if  it  would  work  an  injus- 
tice to  creditors  and  the  other  stock- 
holders by  taking  all  the  money  from 
the  treasury  and  thereby  crippling 
or  wrecking  the  enterprise.  Culver 
V.  Reno,  etc.  Co.,  91  Pa.  St.  367  (1879). 

1  Thompson  v.  Erie  E.  E.,  45  N.  Y. 
468  (1871).  See  also  Chase  v.  Vander- 
bilt,  62  N.  Y.  307  (1875),  holding  that 
the  corporate  officers  are  not  neces- 
sary parties. 

2  See  ch  XXXII,  infra.  In  HoweU  v. 
Chicago,  etc.  E'y,  51  Barb.  378  (1868), 
where  the  rights  of  the  preferred  and 
common  stockholders  were  clearly 
defined  by  the  contract,  a  stock  divi- 
dend of  preferred  stock  was  made 
to  the  preferred  stockholders  and  of 
common  stock  to  the  common  stock- 
holders. In  figuring  the  amount  of 
dividend  thus  declared  the  court  esti- 
mated the  stock  dividends  at  their 
market  values.    In  Wood  v.  Lary,  134 


N.  Y.  83  (1891),  the  court  sustained 
the  court  below  (47  Him,  550)  in  re- 
fusing to  cancel  a  mortgage  and 
bonds,  the  bonds  having  been  issued 
as  a  bond  dividend  to  preferred  stock- 
holders. 

2  Where  the  company  pays  divi- 
dends on  preferred  stock  by  issuing 
certificates  entitling  the  holder  to 
bonds  in  exchange  therefor,  the  com- 
pany cannot  afterwards  refuse  to  de- 
liver the  bonds  on  the  ground  that 
the  dividend  was  illegal  or  that  such 
an  issue  of  bonds  was  ultra  vires, 
many  bonds  having  already  been  so 
issued.  Chaffee  v.  Eutland  E.  R.,  55 
Vt.  110  (1882).  Although  a  dividend 
may  be  illegal,  yet  "equity  even 
would  not  interfere  with  a  dividend 
unless  it  appeared  that  somebody  in 
particular  was  h\u-t  or  liable  to  be  in- 
jured. It  would  not  interfere  after 
all  danger  had  passed,  and  for  the 
sake  of  vindicating  general  princi- 
ples." Chaffee  v.  Eutland  R  E,  55 
Vt.  110  (1882). 
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idends,  the  corporation  must  pay  the  preferred  dividends  and 
all  arrears  thereon  before  a  dividend  is  declared  on  the  com- 
mon stock.  This  is  the  well-settled  rule  at  common  law  in 
this  country  ^  and  in  England.^ 


1  Boardman  v.  Lake  Shore,  etc.  E. 
R.,  84  N.  Y.  157  (1881);  Prouty  u  Mich- 
igan, etc.  E.  E,  1  Hun,  655  (1874); 
Elkins  V.  Camden,  etc.  E.  E.,  36  N.  J. 
Eq.  233  (1883);  Taft  v.  Hartford,  etc. 
E.  E.,  8  R  I.  310  (1866);  West  Chester, 
«tc.  E.  R.  V.  Jackson,  77  Pa.  St.  331 
(1875);  Lockhart  v.  Van  Alstyne,  31 
Mich.  76  (1875),  per  Cooley,  J.;  Bates 
V.  Androscoggin,  etc.  E.  E.,  49  Me. 
491  (1860).  There  are  cases,  however, 
to  the  contrary,  under  peculiar  pro- 
visions governing  the  dividends. 
When  the  preferred  dividends  are 
■"  dependent  upon  the  profits  of  the 
particular  year  only,"  they  are  not 
cumulative.  Dent  v.  London  Tram- 
ways Co.,  L.  E.  16  Ch.  D.  344  (1880). 
Preferred  stock,  under  a  provision 
that  "  should  a  surplus  then  remain 
of  net  earnings,  after  both  of  said 
dividends,  in  any  one  year,  the  same 
shall  be  divided  pro  rata  on  aU  the 
stock,"  is  non-cumulative.  Hazeltine 
V.  Belfast,  etc.  E.  R.,  79  Me.  411  (1887). 
See  also  dictum  in  Cotting  v.  New- 
York,  etc.  E.  E.,  54  Conn.  156  (1886). 

Speaking  of  preferred  stock,  the 
court  said  in  Belfast,  etc.  E.  E.  v. 
Belfast,  77  Me.  445  (1885),  in  a  dictum 
and  under  a  by-law  in  that  case:  "  It 
was  not  intended  in  the  present  in- 
stance to  guarantee  a  dividend.  If 
■a  dividend  is  prevented  in  any  one 
year  by  a  deficit  of  earnings,  it  can- 
not be  made  up  from  the  earnings 
•of  succeeding  years."  The  preferred 
istock  may  be  made  non-cumulative. 
Bailey  v.  Hannibal,  etc.  E.  E.,  1  Dill. 
174  (1871);  S.  C,  3  Fed.  Cas.  371;  S.  C, 
17  Wall.  96  (1873).  Where  there  is  a 
statutory  pi'ovision  that  dividends  on 
the  preferred  stock  shall  not  exceed 
a  certain  rate  per  cent,  then  there  is 
no  carrying  over  of  arrears.    Elkins 


V.  Camden,  etc.  E.  E.,  36  N.  J.  Eq.  333 
(1883). 

2  Henry  v.  Great  Northern  E'y,  1 
De"  G.  &  J.  606  (1857),  afl'g  4  K.  &  J. 
1;  Crawford  v.  Northeastern  E'y,  3 
Jur.  (N.  S.)  1093  (1856);  Sturge  v.  East- 
em  Union  E'y,  7  De  G.,  M.  &  G.  158 
(1855);  Stevens  v.  South  Devon  E'y, 
9  Hare,  313  (1851) ;  Matthews  v.  Great 
Northern  E'y,  38  L.  J.  (Ch.)  375  (1859); 
Corry  v.  Londonderry,  etc.  E'y,  39 
Beav.  363  (1860);  Webbu  Earle,  L.  R. 
30  Eq.  556  (1875);  Coates  v.  Notting- 
ham, etc.  Co.,  30  Beav.  86  (1861); 
Smith  V.  Cork,  etc.  R'y,  Ir.  Rep.  3  Eq. 
356  (1869);  S.  C,  Ir.  Rep.  5  Eq.  65 
(1870).  The  Companies  Clauses  Act 
of  1863  (36  and  37  Vict,  oh.  118,  §  14) 
provides  that  preference  shares  or 
stock  shall  be  entitled  to  the  prefer- 
ence dividend  or  interest  assigned 
thereto,  out  of  the  profits  of  each 
year,  in  priority  to  the  ordinary 
shares  and  stock  of  the  company; 
but  that  if  in  any  year  there  are  not 
profits  available  for  the  payments  of 
the  full  amount  of  the  preferential 
dividend  or  interest  for  that  year,  no 
part  of  the  deficiency  shall  be  made 
good  out  of  the  profits  of  any  subse- 
quent year,  or  out  of  any  other  funds 
of  the  company.  In  Henry  v.  Great 
Northern  R'y,  1  De  G.  &  J.  606  (1857 1, 
in  which  the  matter  of  arrears  in 
preferred  dividends  was  elaborately 
considered,  it  was  stated  that  the 
reason  why  such  arrears  ought  to  be 
held  payable  out  of  subsequent  prof- 
its is  that  otherwise  there  would  be 
a  temptation  to  the  corporation  to 
set  aside  profits  for  improvements 
when  the  profits  were  too  small  for 
a  dividend  on  both  the  common  and 
the  preferred  shares,  and  not  to  set 
aside  enough  for  improvements  when 
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The  right  of  the  preferred  stockholder  to  arrears  of  dividends 
is  not  deemed  waived  by  delay,  nor  in  any  way  except  upon 
clear  proof  of  intent  to  waive.^  The  dividends  on  the  common 
stock  may  be  made  cumulative  also  before  the  preferred  stock 
shares  in  the- surplus  profits  remaining  after  preferred  dividends 
are  paid.^ 

§  274.  The  remedy  of  a  preferred  stockholder,  when  the  com- 
pany proposes  to  pay  dividends  on  the  common  stock  before 
paying  the  arrears  of  dividends  on  preferred  stock,  is  in  a  court 
of  equity.'    But  an  action  at  law  will  lie  if  dividends  have  al- 


the  company  made  a  dividend  for 
both.  Where  each  share  in  a  com- 
pany was  converted  into  two  half 
shares,  one  preferred,  the  other  com- 
mon or  deferred,  and  the  holders  of 
the  preferred  half  shares  had,  in  a 
former  year,  acquiesced  in  the  dec- 
laration of  a  dividend  on  the  deferred 
half  shares,  while  there  was  an  ar- 
rearage of  dividends  on  the  preferred 
half  shares,  it  was  held  that,  although 
they  had  precluded  themselves  from 
making  any  claim  to  those  specific 
arrears,  they  had  not  waived  their 
right  to  claim  subsequent  arrears. 
Matthews  v.  Great  Northern  R'y,  28 
L.  J.  (Ch.)  375  (1859).  Dividends  are 
not  cumulative  under  the  following 
provision:  "The  capital  of  the  com- 
pany is  £150,000,  divided  into  ten 
thousand  ordinary  shares  of  £10 
each,  and  five  thousand  preference 
shares  of  £10  each.  The  holders  of 
preference  shares  shall  be  entitled, 
out  of  the  net  profits  of  each  year,  to 
a  preference  dividend  at  the  rate 
of  £10  per  cent  per  annum  on  the 
amount  for  the  time  being  paid  or 
deemed  to  be  paid  up  thereon.  After 
payment  of  such  preferential  divi- 
dend, the  holders  of  ordinary  shares 
shall  be  entitled  to  a  like  dividend  at 
the  rate  of  £10  per  cent  per  annum, 
on  the  amount  paid  on  such  ordinary 
shares.  Subject  as  aforesaid,  the 
preference  and  ordinary  shares  shall 
rank  equally  for  dividend."  Staples 
V.  Eastman,  etc.  Co.,  [1896]  3  Ch.  303. 


1  Boardman  v.  Lake  Shore,  etc.  E. 
E.,  84  N.  Y.  157  (1881).  In  Smith  v. 
Cork,  etc.  R'y,  Ir.  Rep.  3  Eq.  356. 
(1869),  the  court  held,  under  the  facts 
of  that  case,  that  the  preferred  stock- 
holders had  not  waived  their  right 
to  arrears,  although  they  had  for- 
borne and  had  taken  part  in  induc- 
ing new  capital  to  come  in. 

2  When  the  preferred  stock  is  en- 
titled to  participate  in  the  surplus 
after  the  dividends  are  paid  on  the 
preferred,  and  "a  dividend  of  the- 
same  amount  upon  the  whole  amount 
of  paid-up  capital  "'has  been  paid, 
arrears  of  dividends  on  the  common 
stock  as  well  as  on  the  preferred 
must  be  paid  before  there  is  any  sur- 
plus. Allen  V.  Londonderry,  etc.  R'y, 
25  W.  R.  534  (1877). 

3  A  suit  in  equity  to  restrain  the 
corporation  from  declaring  dividends 
on  the  common  stock,  and  to  compel 
an  accounting  and  the  payment  of 
dividends  on  the  preferred  stock,  is 
the  proper  remedy.  Boardman  v. 
Lake  Shore,  etc.  R.  R.,  84  N.  Y.  157 
(1881);  Williston  v.  Michigan,  etc. 
E.  E,  95  Mass.  400  (1866).  In  this 
case  the  decision  was  that,  when  a 
preferred  stockholder  is  entitled  to 
share  pro  rata  with  holders  of  com- 
mon stock  in  dividends  over  and 
above  the  preference,  his  remedy  is 
not  by  an  action  at  law  against  the 
corporation,  but  by  suit  in  equity; 
and  that  there  is  no  remedy  against 
a  foreign  corporation  in  such  case. 
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ready  been  declared  and  paid  to  the  common  stockholders  in 
violation  of  the  rights  of  the  preferred  stockholders.^ 

When  the  arrears  and  dividends  of  preferred  stock  are  recov- 
erable, the  interest  on  such  arrears  may  be  recovered  from  the 
time  when  moneys  sufficient  to  pay  the  arrears  were  unlaw- 
fully used  to  pay  dividends  on  the  common  stock  instead  of 
being  used  to  pay  the  arrears  on  the  preferred  stock.^ 

§  275.  Riglxts  of  the  assignee  or  transferee  of  preferred  stoclc 
in  arrears  of  dividends. —  The  transferee  or  assignee  of  pre- 
ferred stock  stands,  in  respect  to  arrears  of  dividends,  in  the 
shoes  of  his  assignor  or  transferrer.  The  undeclared  aiTears  of 
dividends  pass  to  him  in  the  transfer  of  the  stock,  unless  by  the 
terms  of  the  transfer  the  arrears  are  expressly  separated  from 


In  an  action  by  a  preferred  stock- 
holder in  behalf  of  himself  and  oth- 
ers to  enjoin  the  payment  of  divi- 
dends to  common  stockholders  before 
the  arrears  of  preferred  dividends 
are  paid,  he  need  not  join  all  the 
common  stockholders  as  parties  de- 
fendant. Smith  V.  Cork,  etc.  E'y,  Ir. 
Eep.  3  Eq.  356  (1869);  Prouty  v.  Michi- 
gan, etc.  R.  R.,  1  Hun,  655  (1874), 
where  an  injunction  was  granted  to 
restrain  the  declaring  of  dividends 
■or  making  other  disposition  of  the 
funds  of  the  corporation  until  ar- 
rears on  preferred  stock  should  be 
paid;  Thompson  v.  Erie,  etc.  E.  R., 
45  N.  Y.  468  (1871),  involving  an  ac- 
tion to  "  enforce  the  declaration  and 
payment  of  a  dividend;  "  Barnard  v. 
Vermont,  etc.,  89  Mass.  512  (1863), 
holding  that  where  certificates  for 
an  intended  dividend  had  been  issued 
payable  at  a  future  time  when  the 
company  should  be  able  to  pay  them, 
the  final  decision  as  to  when  the 
company  is  able  to  pay  does  not  rest 
with  the  directors  but  with  the  court. 
Where  the  common  stockholders  in 
a  reorganized  company  claim  that 
the  preferred  stockholders  are  de- 
frauding them,  a  preliminary  injunc- 
tion will  not  be  ordered  unless  immi- 
nent danger  is  shown.  Mackintosh 
V.  Hint,  etc.  E.  R.,  32  Fed.  Rep.  850 


(1887).  The  plaintiff,  by  offering  in 
evidence  his  certificate  of  stock  and 
showing  that  no  dividends  have  been 
paid,  makes  out  a  prima  facie  case 
entitling  him  to  dividends  and  ar- 
rears. Boardman  v.  Lake  Shore,  etc. 
E.  E.,  84  N.  Y.  157  (1881). 

1  If  dividends  are  declared  and  paid 
on  the  common  stock,  before  paying 
the  arrears  of  dividends  on  the  pre- 
ferred stock,  the  holders  of  the  latter 
may  collect  such  arrears  by  an  action 
at  law  in  assumpsit.  West  Chester, 
etc.  E.  E.  V.  Jackson,  77  Pa.  St.  321 
(1875).  In  the  case  of  Bates  v.  Andro- 
scoggin, etc.  E.  E.,  49  Me.  491  (1860), 
an  action  of  debt  for  past-due  divi- 
dends was  sustained,  although  such 
dividends  had  not  been  declared,  they 
having  been  earned.  Coey  v.  Belfast, 
etc.  E'y,  Ir.  Eep.  2  C.  L.  112  (1866), 
holding  that  an  action  at  law  will 
lie  against  a  railway  company  for 
not  giving  to  the  plaintiff  preferred 
stockholder  the  same  dividend  that 
it  has  given  to  others. 

2  Boardman  v.  Lake  Shore,  etc.  E.  R., 
84  N.  Y.  157  (1881);  Prouty  v.  Mich- 
igan, etc.  E.  E.,  1  Hun,  655  (1874). 
See  Adams  v.  Fort  Plain  Bank,  36 
N.  y.  255  (1867).  Contra,  Cony  v. 
Londonderry,  etc.  E'y,  29  Beav.  263 
(1860).     Cf.  ch.  XXXII,  infra. 
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the  stock  itself  and  reserved  to  the  transferrer.*  An  assign- 
ment of  preferred  stock  carries  with  it  all  arrears  of  dividends, 
and  a  subsequent  assignment  of  arrears  by  the  transferrer  con- 
veys nothing.^ 

§  216.  ^^ Special  stoolc"  in  MassacMsetts. —  In  Massachusetts- 
incorporated  companies  are  permitted  by  statute'  to  issue  a 
peculiar  kind  of  stock,  known  as  "  special  stock."  It  is  some- 
thing essentially  different  from  preferred  stock.^  Its  essential 
characteristics  are  that  it  is  limited  in  amount  to  two-fifths  of 
the  actual  capital;  it  is  subject  to  redemption  by  the  corpora- 
tion at  par  after  a  fixed  time,  to  be  expressed  in  the  certificate;, 
the  corporation  is  bound  to  pay  a  fixed  half-yearly  sum,  or  divi- 
dend, upon  it  as  a  debt ;  the  holders  of  it  are  in  no  event  liable 
for  the  debts  of  the  corporation  beyond  their  stock,  and  the 
issue  of  this  special  stock  makes  aU  the  general  stockholders- 
liable  for  all  debts  and  contracts  of  the  corporation  until  the 
special  stock  is  fully  redeemed.^  Special  stock  can  be  issued 
only  by  a  vote  of  three-fourths  of  the  general  stockholders  of 
the  company  at  a  meeting  duly  called  for  that  purpose.*    The- 


1  Jermain  v.  Lake  Shore,  etc.  K'y, 
91  N.  Y.  483  (1883) ;  Boardman  v.  Lake 
Shore,  etc.  R'y,  84  N.  Y.  157  (1881); 
Hyatt  V.  Allen,  56  N.  Y.  553(1874); 
Manniag  v.  Quicksilver  Min.  Co.,  24 
Hun,  360  (1881). 

2  Manning  v.  Quicksilver  Min.  Co., 
24  Hun,  360(1881). 

3  Stats.  1855,  ch.  290;  1870,  ch.  224, 
§§  25,  39,  cL  4;  Pub.  Stats.,  ch.  106, 
§§  42,  61,  cL  3. 

*  American  Tube  "Works  v.  Boston 
Machine  Co.,  139  Mass.  5  (1885). 

5  The  statutes  cited  supra;  Ameri- 
can Tube  Works  v.  Boston  Machine 
Co.,  139  Mass.  5  (1885). 

6  Stats.  1870,  ch.  224,  §  25.  And  the 
corporation  must  have  a  clerk,  who 
is  sworn,  and  who  acts  as  recorder  at 
such  meeting.  Stats.  1870,  ch.  224, 
§g  15, 18;  Pub.  Stats.,  ch.  106,  §§  28, 
26.  See  also  Eeed  v.  Boston  Machine 
Co.,  141  Mass.  454  (1886).  This  special 
stock  is  declared  to  be  "a  peculiar 
kind  of  stock,  distinctly  provided  for 
by  statute; "  and  it  is  important  that 


the  marked  distinction  between  pre- 
ferred stock,  as  usually  understood,, 
and  special  stock,  as  authorized  by 
the  statutes  cited  in  the  notes,  be 
kept  plainly  in  view.  American  Tube 
"Works  V.  Boston  Machine  Co.,  139 
Mass.  5  (1885). 

It  was  held,  in  accordance  with 
this  view,  in  the  case  last  cited,  that 
a  vote  of  a  corporation  to  issue  special 
stock,  at  a  meeting  called  to  consider 
whether  the  corporation  wiU  issue 
preferred  stock,  is  invalid;  that  a 
vote  to  issue  special  stock  is  invalid 
if  the  record  of  the  meeting  fails  to 
show  that  three-fourths  of  the  gen- 
eral shareholders  voted  for  such 
issue;  that  the  court  will  not  pre- 
sume, because  the  record  showed 
that  more  than  three-fourths  of  the 
shareholders  were  present  at  the 
meeting,  that  therefore  three-fourths 
or  more  voted  for  the  issue  of  special 
stock;  and  that  a  holder  of  special 
stock  which  is  illegally  issued  can- 
not, by  estoppel  or  otherwise,  become- 
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guaranty  of  dividends  of  special  stock  in  Massachusetts  is  an 
absolute  one,  and  not  in  any  degree  conditional  upon  the  earn- 
ing of  sufficient  profits  by  the  corporation.^ 

§  277.  Interest-hearing  stoclcs. —  Occasionally,  instead  of  is- 
suing preferred  stock,  a  corporation  issues  ordinary  common 
stock,  together  with  a  promise  that  the  corporation  will  pay 
interest  thereon.  Such  a  promise  is  generally  lawful,  and  may 
be  enforced  as  a  contract  in  the  nature  of  an  agreement  to  pay 
a  dividend.^  It  is  a  lawful  contract,  however,  only  when  it  is 
to  be  interpreted  as  requiring  payment  from  profits  alone.* 
Any  contract  on  the  part  of  a  corporation  to  pay  interest  or 
dividends  to  its  shareholders,  without  reference  to  the  ability 
of  the  company  to  pay  them  out  of  its  earnings,  is  wholly  ille- 
gal and  void.*  Moreover,  the  directors  or  corporate  officers 
paying  interest  on  stock  out  of  the  capital  stock  are  jointly 


a  member  of  the  corporation  in  re- 
spect of  such  shares. 

1  Williams  v.  Parker,  136  Mass.  204 
(1884).  See  also  Allen  v.  Herriok,  81 
Mass.  274  (1860). 

2  Barnard  v.  Vermont,  etc.  E.  R,  89 
Mass.  512  (1863). 

'  Richardson  v.  Vermont,  etc.  E,  R., 
44  Vt.  613  (1873);  MiUer  v.  Pittsburgh, 
etc.  E.  E.,  40  Pa.  St.  237  (1861);  Cun- 
ningham V.  Vermont,  etc.  E.  E.,  78 
Mass.  411  (1859);  City  of  Ohio  v. 
Cleveland,  etc.  E.  E,  6  Ohio  St.  489 
(1856) ;  "Wright  v.  Vermont,  etc.  E.  E, 
66  Mass.  68  (1853);  Waterman  u  Troy, 
etc.  E.  E,  74  Mass.  433  (1857);  Bar- 
nard V.  Vermont,  etc.  R.  E.,  89  Mass. 
513  (1863).  In  Ohio  College  v.  Eosen- 
thal,  45  Ohio  St.  183  (1887),  where  cer- 
tificates of  stock  bearing  interest 
were  issued  by  a  corporation  which 
merely  owned  real  estate,  which  was 
not  organized  for  profit,  never  made 
any  profit,  never  expected  to,  and 
had  existed  forty  years,  a  suit  by  a 
stockholder  to  collect  interest  failed. 

^PainesviUe,  etc.  E.  E.  v.  King,  17 
Ohio  St.  534(1867);  Pittsburg,  etc.  E. 
E.  V.  Allegheny  County,  79  Pa.  St. 
210  (1875);  Pittsburg,  etc.  E.  R.  v.  Al- 


legheny County,  63  Pa.  St.  126  (1869); 
Lockhart  v.  Van  ALstyne,  31  Mich.  76 
(1875);  Troy,  etc.  E.  E.  v.  Tibbits,  18 
Barb.  297  (1854);  Salisbury  u  Metro- 
politan E'y,  38  L.  J.  (Ch.)  349  (1869); 
Be  National,  etc.  Co.,  L.  E.  10  Ch.  D. 
118  (1878).  Cf.  BardweU  v.  Sheffield 
Water-works  Co.,  L.  E.  14  Eq.  517 
(1872).  In  City  of  Ohio  v.  Cleveland, 
etc.  E.  R,  6  Ohio  St.  489  (1856),  inter- 
est payable  by  stock  dividends  was 
allowed  by  statute.  A  subscriber  to- 
stock  which  by  its  terms  is  to  draw 
interest  cannot  defeat  the  subscrip- 
tion on  the  ground  that  the  provis- 
ion as  to  interest  is  illegal  Evans- 
ville,  etc.  E  E.  v.  Evansville,  15  Ind. 
895  (1860).  In  McLaughlin  u  Detroit, 
etc.  E'y,  8  Mich.  100  (1860),  a  railroad 
company  issued  stock  bearing  inter- 
est. The  court  sustained  it.  The 
stock  called  for  interest  instead  of 
dividends.  Bonds  were  tendered  to 
the  stockholder  in  payment  of  such 
"interest."  He  declined  the  tender 
and  sued  for  the  interest  money. 
The  court  sustained  his  suit.  No  ques- 
tion was  raised  as  to  paying  such  "  in- 
terest "  irrespective  of  profits. 
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and  severally  liable  to  refund  the  amounts  so  paid  out.^  A 
railway  company  may  lawfully  receive  subscriptions  to  its  cap- 
ital stock  upon  the  condition  to  pay  interest  thereon  as  soon  as 
the  amount  of  the  subscription  shaL.  have  been  paid  in,  and 
until  the  completion  of  the  road,  or  of  some  part  thereof,  or 
until  the  road  shall  have  been  put  in  operation.^  It  has  been 
held  that  stipulated  interest  on  stock  cannot  become  a  debt 
payable  absolutely.'  The  right  of  a  subscriber  drawing  interest 
on  his  stock  to  participate  in  elections  and  general  corporate 
meetings,  and  to  exercise  generally  the  rights  of  a  shareholder, 
is  the  same  as  that  of  other  stockholders.*  "Where  stockholders 
advance  money  in  prepayment  of  calls,  the  company  may  pay 
them  interest  on  the  same  up  to  the  time  that  the  call  is  due, 
even  though  such  interest  is  paid  out  of  capital.^ 

§  2Y8.  Rights  of  'preferred  shareholders  on  dissolution  and 
on  a  reduction  of  the  capital  stock.-^  Upon  the  dissolution  of  a 
corporation,  and  the  distribution  of  its  assets  among  the  share- 
holders after  the  payment  of  the  corporate  indebtedness,  it  is 
the  settled  rule  of  law  that,  in  the  absence  of  any  provision  in 
the  statutes,  by-laws,  certificate  of  stock,  or  contract  under 
which  the  preferred  stock  was  issued  to  the  contrary,  preferred 
shareholders  have  no  priority  over  common  stockholders.  Their 
stock  was  preferred  in  respect  of  dividends,  and  not  in  refer- 
ence to  the  capital  stock.  The  assets  of  the 'corporation  are  to 
be  distributed  as  though  the  preferred  shares  had  been  common 
shares.    The  preferred  shareholder  in  the  distribution  becomes 

1  Re  National,  etc.  Co.,  L.  R.  10  Ch.  Mass.  513  (1863).    Nevertheless,  the 
D.  118  (1878).  relation  of  debtor  and  creditor  is  cre- 

2  Milwaukee,  etc.  R  R.  v.  Field,  13  atedtotheextentof  the  interest  stip- 
Wis.  340  (1860);  Racine  County  Bank  idated  for.     McLaughlin  v.  Detroit, 
V.  Ayers,  13  Wis.  513  (1860);  Miller  v.  etc.  R'y,  8  Mich.  100  (1860). 
Pittsburgh,  etc.  R.  R,  40  Pa.  St.  237  <  McLaughlin  v.  Detroit,  etc.  R.  R., 
(1861);  Waterman  v.  Troy,  etc.  R.  R.,  8  Mich.  100  (1860). 

74  Mass.  483  (1857).  The  only  effect  6  Lock  v.  Queensland  Inv.  etc.  Co., 
of  an  agreement  by  the  corporation  [1896]  1  Ch.  897.  A  construction;  com- 
to  pay  such  interest  is  to  enable  those  pany  owning  the  stock  of  a  gas  com- 
stockholders  with  whom  the  agree-  pany,  upon  selling  such  stock,  oni  pay- 
ment is  made  to  claim  a  dividend  ments  to  be  made  in  instalments, 
and  arrears  of  dividends  before  other  may  agree  to  allow  interest  on  the 
stockholders  receive  anything.  This  instalments  paid  in  advance.  Het- 
is  nothing  more  nor  less  than  a  pre-  field  v.  Addicks,  154  Pa.  St.  1  (1898) ; 
f  erred  dividend.  Porter  v.  Beacon  Con.  Co.,  154  Pa.  St.  8 

3  Barnard  v.  Vermont,  etc.  R.  R,  89  (1893). 
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a  common  shareholder.^  Thus,  "where  the  preferred  stock  is  not 
preferred  as  to  assets,  and  a  reorganization  is  had  by  selling  out 
the  property  of  the  company  to  a  new  company  for  preferred 
and  common  stock  in  the  new  company,  this  preferred  and 
common  stock  of  the  new  company  must  be  distributed  ratably 
among  both  the  common  and  preferred  stockholders  of  the  old 
company.  A  preferred  stockholder  in  the  old  cannot  be  given 
the  preferred  stock  in  the  new.  A  common  stockholder  may 
enjoin  such  a  distribution.  He  is  entitled  to  his  share  of  the 
new  preferred.^  But  where  a  railroad  may,  by  statute,  consoli- 
date with  another  railroad  on  such  terms  as  a  majority  of  the 
stockholders  approve,  the  terms  may  be  that  four  preferred 
shares  in  the  old  shall  receive  five  preferred  shares  in  the  new, 
and  two  shares  of  common  in  the  old  shall  receive  one  pre- 
ferred share  in  the  new.  It  is  not  such  a  dissolution  as  entitles 
the  common  to  share  equally  with  the  preferred.'  Where 
profits  have  been  earned  and  properly  entered  as  profits  on  the 
corporation  books  they  belong  to  the  stockholders,  even  though 


1  The  House  of  Lords  has  held  that, 
iupon  the  dissolution  of  a  corporation 
having  preferred  stock  and  common 
stock,  the  surplus  assets,  after  repay- 
ment of  the  paid-up  capital,  the  com- 
mon stock  not  having  been  paid  up, 
is  divisible  among  all  the  stockhold- 
ers, common  and  preferred,  in  pro- 
portion to  their  holdings.  Birch  v. 
'Cropper,  14  App.  Cas.  535  (1889),  re- 
versing the  court  below.  See  also 
Se  London  India  Rubber  Co.,  L.  R.  5 
Eq.  519  (1868);  Re  Bridgewater  Nav. 
€o.,  L.  R.  39  Ch.  D.  1  (1888),  a  case 
where  there  was  a  large  surplus;  Mc- 
Gregor V.  Home  Ins.  Co.,  33  N.  J.  Eq. 
181  (1880),  a  dictum,  the  court  hold- 
ing, however,  that  under  the  statutes 
•of  the  state  the  preferred  stockhold- 
ers had  a  preference  as  to  assets  also, 
*he  statute  providing  for  a  division 
of  the  surplus  after  payment  to  pre- 
ferred stockholders.  Stock  with  guar- 
anteed dividends  is  stated  in  Gordon 
■V.  Richmond,  etc.  R.  R.,  78  Va.  501 
(1884),  to  give  a  preference  as  to  divi- 
dends, but  not  of  the  stock  on  a  wind- 


ing up.  Upon  dissolution  the  court 
may  and  will  call  in  unpaid  subscrip- 
tions, where  this  is  necessary  in  order 
to  make  a  proper  distribution.  He 
Sheppard's,  etc.  Co.,  70  L.  T.  Rep.  3 
(1893).  In  Griffith  v.  Paget,  L.  R.  6 
Ch.  D.  511  (1877);  S.  C,  L.  R.  5  Ch.  D. 
894,  it  was  held  that  where  the  com- 
pany is  dissolved  by  a  consolidation 
with  another  company  under  a  stat- 
ute, the  stockholders  of  the  old  being 
entitled  to  exchange  their  stock  for 
stock  in  the  new,  the  preferred  stock 
is  not  entitled  to  preferred  stock  in 
the  new.  On  a  winding  up,  if  it 
turns  out  that  the  profits  had  been 
systematically  overestimated  for  a 
number  of  years,  thereby  depriving 
common  stockholders  of  the  divi- 
dends, an  account  should  be  taken 
and  such  dividends  should  be  paid. 
Be  Bridgewater  Nav.  Co.,  [1891]  2  Ch. 
317.    See  also  S.  C,  [1891]  1  Ch.  155. 

^  Simpson  v.  Palace  Theater,  69  L.  T. 
Rep.  70  (1893).    See  also  g  270,  supra. 

3  Hale  V.  Cheshire  R.  R.,  161  Mass. 
443  (1894). 
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thereafter  the  corporation  hecomes  insolvent  and  is  wound  up 
before  such  profits  are  declared  to  be  dividends.  The  creditors 
of  the  corporation  are  entitled  to  the  corpus  of  the  estate,  but 
not  to  any  profits.  If  there  is  preferred  stock  such  profits  go 
to  that  stock.i 

Where,  however,  a  preference  as  to  capital  has  been  expressly 
contracted  f  or,^  or  is  given  by  a  statute,^  the  rule  is,  of  course,, 
othermse. 

If  the  capital  stock  is  reduced,  the  preferred  stock  is  reduced 
proportionately  with  the  common,  unless  the  preferred  stock  is 
preferred  as  to  assets  as  well  as  dividends.*    Where  the  pre- 


1  Bishop  V.  Smyrna,  etc.  Wy,  [1895] 
3  Ch.  265. 

2  Be  Bangor,  etc.  Slate  Co.,  L.  R.  20 
Eq.  59  (1875).  In  the  issue  of  pre- 
ferred stock  there  may  be  a  provision 
that  any  amounts  which  have  to  be 
paid  to  corporate  creditors  on  the 
winding  up  shall  be  paid  by  the  com- 
mon stockholders.  Welton  v.  SafEeiy, 
[1897]  A.  C.  299.  The  preference  may, 
by  express  agreement,  be  made  to 
give  a  preference  to  capital  as  well 
as  to  profits.  Hamlin  v.  Toledo,  etc. 
R.  E.,  78  Fed.  Rep.  664  (1897).  Pound- 
ers' shares  are  one  species  of  pre- 
ferred or  deferred  stock.  See  ch.  I, 
supra.  Where,  on  dissolution,  the 
founders'  shares  lyere  to  have  one- 
fifth  of  the  surplus  assets,  the  words 
"surplus  assets"  are  construed  to 
be  the  assets  remaining  after  paying 
the  debts  and  also  paying  back  what- 
ever the  stockholders  had  originally 
paid  in.  lie  New  Transvaal  Co., 
[1896]  3  Ch.  750-  86  Fed.  Rep.  939. 

3  McGregor  v.  Home  Ins.  Co.,  33 
N.  J.  Eq.  181  (1880). 

*  "When  the  capital  stock  is  reduced 
by  decreasing  the  par  value  of  the 
stock,  the  preferred  stock  may  be 
reduced  equally  with  the  rest.  Ee 
Barrow,  etc.  Co.,  L.  R  39  Ch.  D.  583 
(1888).  Where,  in  consequence  of 
losses,  the  capital  stock  is  reduced,  as 
allowed  by  the  charter,  by  reducing 
the  par  value  of  the  stock  one-half, 


the  preferred  stock  as  well  as  the 
common  is  reduced  one-half.  Banna- 
tyne  v.  Direct,  etc.  Co.,  L.  R.  34  Ch. 
D.  387  (1886).  But  not  where  the  pre- 
ferred stock  is  preferred  as  to  assets 
as  well  as  dividends,  unless  all  the 
preferred  stockholders  assent  thereto. 
Be  Quebrada  R'y,  etc.  Co.,  L.  R.  40  Ch. 
D.  363  (1889).  Where  a  coinpany  has 
not  issued  or  has  acquired  some  of  its 
stock,  it  may  reduce  its  capital  stock 
by  canceling  the  part  owned  by  it, 
although  it  is  all  preferred,  or  all  com- 
mon, or  part  of  both.  Be  Gatling 
Gun,  L.  R.  43  Ch.  D.  638  (1890).  Where 
there  is  both  common  and  prefeiTed 
stock,  it  is  legal  for  the  company  to 
reduce  the  common  stock  without 
reducing  the  preferred.  Be  Agri- 
cultural Hotel  Co.,  [1891]  1  Ch.  896. 
Under  the  English  statutes,  where 
the  capital  stock  consists  of  stock  and 
deferred  stock,  the  former  being  prac- 
tically preferred  stock  and  the  lat- 
ter common  stock,  a  reduction  of  the 
whole  capital  stock  may  be  effected, 
with  the  consent  of  the  common 
stockliolders,  by  canceling  a  part  of 
the  common  stock  and  ha^'^ng  the 
remainder  become  preferred  stock 
(in  other  words,  by  wiping  out  all 
preferences),  even  though  some  of 
the  preferred  stockholders  objected,, 
there  being  originally  no  preferences 
as  to  assets.  Be  Hyderabad  Co.,  75 
L.  T.   Rep.   23  (1896).    In   National 
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f  erred  stock  was  to  have  five  per  cent  and  the  common  stock 
seven  per  cent,  and  the  remaining  profits  were  to  go  equally  to 
the  common  stock  and  to  founders'  shares,  and  a  reduction 
of  capital  is  made  by  reason  of  losses,  the  reduction  may  be 
made  by  canceling  the  founders'  shares  and  part  of  the  com- 
mon stock.^ 


Dwelling  Soc,  Lim.,  78  L.  T.  Rep.  144 
(1898),  by  unanimous  consent,  upon 
the  reduction  of  the  capital  stock  of 
a  company  having  both  preferred 
and  common  stock,  the  capital  stock 
having  become  impaired,  all  the  stock 
became  common  stock,  the  preferred 
stockholders  reducing  their  holdings 
three-flfths  and  the  common  stock- 


holders reducing  their  holdings  nine- 
tenths. 

1  Be  London,  etc.  Inv.  Corp.,  [1895] 
3  Ch.  860,  the  court  saying  that, 
"  where  there  are  different  classes  of 
shares,  the  loss  on  a  reduction  ought 
to  fall  on  those  who  would  have  to 
bear  it  if  there  were  a  winding  up." 
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CHAPTEE  XYII. 

INCREASE  AND  REDUCTION  OF  THE  CAPITAL  STOCK  AND  OVER- 
ISSUED STOCK 


§  379.  Introductory. 

A.  LEGAL  INCEEASE  OK  REDUCTION  OF 
CAPITAL  STOCK. 

280.  Power  of  the  legislature  to  au- 
thorize an  increase  or  reduc- 
tion. 

381.  Power  of  the  corporation  to  in- 
crease or  reduce  the  capital 
stock. 

383.  Effect  of  purchase  by  a  corpo- 
ration of  shares  of  its  own 
stock. 

383.  The  issue  of  bonds  convertible 
into  stock. 

284.  Power  of  a  court  to  direct  an 
increase  or  reduction. 

385.  Shareholders,    not    directors, 

should    authorize    the    in- 
crease. 

386.  Prior  right  of  the  old  stock- 

holders to  buy  the  new  stock. 

387.  Issue  of  an  increase  of  stock 

by  a  stock  dividend. 

288.  Liability  of  the  shareholder 
upon  an  increase  of  the  capi- 
tal stock — Irregularities  in 
increasing  the  stock. 

389.  Rights  and  liabilities  of  the 
shareholder  upon  a  reduc- 
tion of  the  capital  stock. 


§  390.  Changes  in  the  number  or  par 
value  of  the  shares. 

B.  ILLEGAL  INCREASE  OP  STOCK,  BEING 
OVERISSUED  STOCK. 

291.  Unauthorized  increase  of  stock 

may  amount  to  overissued 

stock. 
393.  Overissued  stock  is  absolutely 

void. 
293.  Liability  of  the  corporation  on 

overissued  stock  —  Who  is  a 

bona  fide  holder. 
294  Defenses  of  the  corporation  to 

such  actions. 

295.  Personal  liability  of  the  offi- 

cers of  the  corporation  on 
overissued  stock. 

296.  Liability  of  the  vendor  of  over- 

issued stock. 

297.  Equity   wiU    enjoin    voting, 

transferring,  and  dividends 
on  such  stock,  and  will  ad- 
just the  rights  of  all  par- 
ties. 
398.  Subscriber's  right  to  defeat  a 
subscription  to  overissued 
stock  and  to  recover  back 
money  paid  thereon. 


§  279.  Introductory. —  The  capital  stock  of  all  incorporated 
companies  is  generally  fixed  by  the  charters  which  give  them 
an  existence.  Frequently,  however,  in  the  progress  of  the  cor- 
porate enterprise,  it  happens  that  the  capital  stock  is  found  to 
be  too  small  or  too  large  for  the  demands  of  the  business,  and 
there  is  a  desire  to  change  it.  This  change  can  be  made  law- 
fully only  under  certain  conditions  and  limitations.  These  are 
the  subject  of  this  chapter. 


A.    LEGAL   mCEEASE   OE  EEDTJCTION   OF   CAPITAL   STOCK. 

§  280.  Potver  of  the  legislature  to  autliorize  an  increase  or 
reduction. —  It  is  clearly  constitutional  for  the  legislature,  upon 
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granting  a  charter,  to  fix  the  capital  stock  and  to  authorize  the 
corporation  to  increase  or  decrease  that  capital  stock.  But 
where  the  legislature  did  not  authorize  the  corporation  to  vary 
its  capital  stock,  it  is  a  serious  question  whether,  as  against  a 
dissenting  stockholder,  the  capital  stock  may  be  subsequently 
changed,  even  under  the  authority  of  a  legislative  enactment. 
The  better  and  prevailing  opinion  is  that  it  may  be ;  that  the 
statute  authorizing  the  change  is  constitutional;  and  that  the 
increase  or  reduction  is  valid.^ 

A  different  conclusion  may  be  reached,  however,  as  regards 
the  rights  of  creditors  of  the  corporation.  It  is  clear  that  the 
legislature  cannot  constitutionally  authorize  a  reduction  of  the 
capital  stock  in  prejudice  of  their  rights  as  to  an  existing  cor- 
porate indebtedness.^ 

§  281.  Power  0/  the  corporation  to  increase  or  redtice  the 
capital  stoclc. —  In  the  absence  of  express  authority  from  the 
state,  a  corporation  has  no  power  whatsoever  to  increase  or  re- 
duce the  amount  of  its  stock,  and  any  attempt  upon  the  part 
of  the  corporation,  either  by  the  corporate  ofiicers  or  by  the 
stockholders,  to  do  so  is  wholly  illegal  and  void.'  Accordingly 
it  is  not  competent  for  a  corporation  having  a  fixed  capital 
stock,  and  being  without  legislative  authority  to  change  it,  to 
reduce  that  capital  to  the  amount  actually  paid  in.* 

"Where  the  attempted  increase  or  reduction  of  the  stock  is 
not  authorized  by  the  charter,  not  even  the  unanimous  assent 
and  agreement  of  all  the  parties  concerned  wiU  legalize  it.  It 
is  void.' 

1  See  ch.  2XVIII,  infra,  on  this  says  that,  if  a  corporation  is  "  created 
subject.  with  a  fund  limited  by  the  act,  it 

2  See  ch.  2XVIII,  infra.  cannot  enlarge  or  diminish  that  fund 
sScovill  V.  Thayer,  105  U.  S.  143,    but  by  license  from  the  legislature." 

148  (1881);  Sutherland  v.  Olcott,  95  ^Broitwioh  Patent  Salt  Co.  v.  Cur- 

N.  Y.  93,  100  (1884);  New  York,  etc.  zon,  L.  E.  3  Exch.  35,  43  (1867). 

E.  R.U  Schuyler,  34  N.  Y.  30  (1865);  ^  See  %  292,  infra.    Where  a  corpo- 

Mechanics'  Bank  v.  New  York,  etc.  ration,  having  power  to  increase  its 

E.  E.,  13  N.  Y.  599  (1856);  Grangers',  capital  $100,000,  increases  it  $1,100,000, 

etc.  Ins.  Co.  v.  Kamper,  73  Ala.  335  the  whole  increase  is  void,  and  sub- 

(1882);  Moses  u  Ocoee  Bank,  1  Lea  scribers  to  it  are  not  liable  thereon 

(Tenn.),  398  (1878);  Ferris  v.  Ludlow,  7  to  corporate  creditors.    Kampman  v. 

Ind.  517  (1856);  Lathrop  v.  Kneeland,  Tarver,  87  Tex.  491  (1895).    The  pur- 

46  Barb.  432  (1866) ;  Salem  Mill-Dam  chasers  of  stock  which  they  suppose 

Corp.  V.  Eopes,  23  Mass.  23  (1827).  is  the   original   capital   stock,  but 

Parker,  C.  J.,  in  the  case  last  cited,  which   is   really   increased   capital 
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A  subscriber  for  stock  may  defeat  an  action  on  his  subscrip- 
tion by  the  defense  that  the  stock  subscribed  for  is  part  of  an 
increase  of  stock  which  the  statutes  do  not  allow  to  be  made.* 
Where  there  is  no  statutory  authority  for  the  increase,  and  an 
attempted  increase  is  made  under  a  by-law,  a  subscriber  for  the 
increased  capital  stock  is  not  liable  even  to  corporate  creditors, 
and  even  though  he  acted  as  a  stockholder.^  Where  the  stat- 
utes do  not  fix  or  limit  the  capital  stock,  and  give  the  corpora- 
tion power  to  fix  it  by  by-law,  the  capital  stock  may  be  increased 
from  time  to  time  by  amending  the  by-law.^ 

A  different  rule  prevails,  however,  where  the  increase  of  cap- 
ital stock  is  authorized  by  charter  or  statute,  but  is  informally 
made.  In  such  a  case  the  increaseis  valid  as  against  all  parties 
excepting  the  state  which  created  the  corporation.* 

An  authority  to  reduce  the  number  of  shares  cannot  be  in- 
ferred from  the  authority  to  increase,  and  a  reduction  with  no 
other  warrant  of  authority  than  a  right  to  increase  will  be  held 
void.' 

If  the  charter  of  the  corporation  provides  that  the  capital 
stock  shall  not  be  less  than  a  specified  sum,  nor  greater  than 
another  specified  sum,  the  corporation  may  commence  business 
with  less  than  the  latter  sum,  and  afterwards  increase  the  cap- 
ital until  the  limit  is  reached." 

An  injunction  is  the  proper  remedy  to  prevent  an  illegal  in- 
crease or  reduction  of  the  capital  stock  of  a  corporation.  But 
an  injunction  against  the  issue  of  new  stock  by  a  foreign  corpo- 
ration will  be  dissolved  where  the  courts  of  the  state  where  the 
corporation  was  created  decide  such  issue  of  stock  to  be  legal.'^ 

stock,  cannot  sustain  a  bill  to  can-  5  Sutherland  v.  Olcott,  95  N.  Y.  93 

eel  the  original  capital  stock,  even  (1884);  Seignouret  v.  Home  Ins.  Co., 

though  the  latter  is  held  by  the  par-  24  Fed.  Rep.  332  (1885). 

ties  who  issued  the  increased  stock,  6  Gray  v.  Portland  Bank,  3  Mass. 

without  amending  the  charter  as  re-  364  (1807) ;  Somerset,  etc.  R.  E.  v. 

quired  by  statute.    Byers  v.  EoUins,  Gushing,  45  Me.  524  (1858).    In  the 

13  Colo.  22  (1889).  case  last  cited  it  is  held  that,  where 

1  Laredo  Imp.  Co.  v.  Stevenson,  66  the  number  of  shares  is  not  fixed  by 
Fed.  Eep.  633  (1895).  charter,  the  directors  or  shareholders 

2  Eoss-Meehan,  etc.  Co.  v.  Southern,  must  fix  it  before  an  assessment  can 
etc.  Co.,  72  Fed.  Eep.  957  (1896).  See  be  levied,  and  that  then,  if  the  num- 
also  §  298,  infra.  ber  fixed  is  greater  than  the  nimiber 

3  Peck  V.  Elliott,  79  Fed.  Eep.  10  taken,  it  may  be  reduced  subse- 
(1897).  quently. 

<  See  §  288,  infra.  7  G'Brien  v.  Chicago,  etc.  R.  E.,  53 
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§  282.  Effect  of  purchase  hy  a  corporation  of  shares  of  its 
oivn  stoclc. — If  a  corporation  has  power  to  reduce  its  capital 
stock,  it  lias  been  held  that  it  may  do  so  by  purchasing  and 
retiring  a  portion  of  its  shares.'  Whether  such  a  purchase  by 
a  corporation  will  operate  to  diminish  the  capital  stock  is  a 
question  of  intention.  If  a  reduction  is  authorized  by  charter 
or  by  statute,  and  the  formalities  of  making  the  reduction  have 
been  complied  with,  and  the  proper  corporate  authorities  pur- 
chase for  the'  corporation  shares  of  its  own  stock  and  consider 
the  capital  stock  thereby  reduced,  the  law  holds  that  a  reduc- 
tion of  the  capital  stock  is  thereby  made.  But  if  any  of  these 
elements  are  wanting,  then  no  reduction  is  effected,  and  the 
corporation  may  at  any  time  sell  and  re-issue  the  stock.  Hence 
a.  mere  transfer  of  shares  to  the  corporation,  whether  the  cor- 
poration assumes  to  buy  the  stock  or  the  stockholders  simply 
"to  surrender  it,  will  in  no  case  constitute  a  reduction,  when  the 
corporation  lacks  authority  from  the  legislature  to  reduce  its 
capital.  Even  if  the  shareholder  is  held  to  be  released  by  such 
a  transfer,  still  the  stock  survives  and  subsists.  The  corpora- 
tion is  merely  the  holder  of  it,  and  may  sell  and  re-issue  it  at 
any  time.^ 

Barb.  568  (1868).    An  increase  of  the  1896);    State   v.  Smith,  48  Vt.   266 

capital  stock  without  warrant  of  au-  (1876),  dictum.    So  also  City  Bank  v. 

thority    is    called    an   overissue    of  Bruce,  17  N.  Y.  507  (1858).     Contra, 

stock  —  a  subject  fully  considered  in  Currier  v.  Lebanon  Slate  Co.,  56  N.  H. 

the  succeeding  sections  of  this  chap-  363  (1875).    Where  a  company  has 

ter.    The  issue  of  new  stock  by  the  not  issued  or  has  acquired  some  of 

corporation  cannot  be  enjoined  where  its  stock,  it  may  reduce  its  capital 

neither  the  corporation  nor  any  of  stock  by  canceling  the  part  owned 

its  directors  are  parties  to  the  action,  by  it,  although  it  is  all  preferred,  or 

White  V.  Wood,  139  N.  Y.  537  (1893).  aU  common,  or  part  of  both.    Re  Gat- 

1  Quoted  and  approved  in  Tulare,  ling  Gxin,  L.  R.  43  Ch.  D.  638  (1890). 
«to.  Dist.  U-Kaweah,  etc.  Co.,  44Pac.  ^xhe  purchase  by  a  corporation  of 
Rep.  663  (Cal.,  1896).  The  corpoi'a-  its  own  stock  does  not  necessarily  de- 
ition  may  purchase  its  own  stock  crease  the  capital  stock.  "  It  might 
from  a  part  of  the  stockholders  as  a  or  might  not  have  that  effect,  at  tlie 
means  of  reducing  its  capital  stock,  option  of  the  company,  and  would  re- 
British,  etc.  Corp.  V.  Couper,  [1894]  quire,  I  think,  some  manifestation  of 
A.  C.  399.  Where  a  corporation  uses  such  an  intent  to  produce  that  result." 
its  proiits  to  buy  its  own  stock,  the  Such  stock  may  be  re-issued  at  any 
remaining  stockholders  are  not  liable  time.  City  Bank  v.  Bruce,  17  N.  Y. 
on  the  statutory  liability  attaching  507  (1858).  Wliere  a  corporation  has 
to  the  stock  so  purchased  by  the  cor-  power  to  reduce  its  cajiital  stock  it 
poration.  Moon,  etc.  Co.  v.  Waxa-  may  purchase  from  one  of  its  stock- 
bachie,  etc.  Co.,  35  S.  W.  Rep.  337  (Tex.,  holders  his  stock  and  give  him  in 
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§  283.  The  issue  of  ionds  convertible  into  stock. —  "Where  the 
charter  of  a  railway  corporation  authorizes  the  issue  of  bonds, 
convertible  at  the  option  of  the  holder  into  stock,  such  an  issue 
may  be  made,  even  though,  if  the  bonds  were  converted  into 
stock,  the  capital  stock  would  thereby  be  increased  beyond  the 
amount  fixed  by  the  charter.  The  statute  or  charter  authoriz- 
ing such  an  issue  of  bonds  is  held  to  thereby  authorize,  by  neces- 
sary implication,  the  right  to  increase  the  capital  stock  to  the 
j  extent  required  in  the  fulfillment  of  the  contract  to  aUow  the 
bonds  to  be  converted  into  stock.' 

The  issue  of  a  bond  convertible  into  stock  must  comply  with 
the  rules  regulating  the  issue  of  stook.^  The  holder  of  the  bonds 
may  demand  stock  therefor  at  any  time ;  and  even  though  the 


payment  therefor  his  pro  rata  share 
of  the  assets  of  the  corporation, 
the  corporation  being  solvent.  This 
amounts  to  a  reduction  of  the  capital 
stock,  and  a  subsequent  creditor  of 
the  corporation  cannot  complain. 
Shoemaker  v.  Washburn,  etc.  Co.,  73 
N.  W.  Eep.  333  (Wis.,  1897).  In  Loui- 
siana the  purchase  by  a  corporation 
of  its  own  stock  cancels  the  stock 
until  re-issued.  If,  however,  in  the 
re-issue  the  corporation  gives  away 
the  stock,  the  parties  receiving  it  are 
liable  to  subsequent  corporate  credit- 
ors. No  formal  contract  of  subscrip- 
tion is  necessary,  but  the  mere  taking 
of  the  stock  is  sufficient  to  render 
them  liable.  Belknap  v.  Adams,  33 
S.  Rep.  382  (La.,  1897).  A  purchase 
by  the  corporation  itself  does  not 
amount  to  a  reduction  of  the  capital 
stock.  Western  Imp.  Co.  v.  Des 
Moines  Nat.  Bank,  72  N.  W.  Eep.  657 
(Iowa,  1897).  See  §  314,  infra,  and 
Hartridge  v.  Rockwell,  R.  M.  Charlt. 
(Ga.)  260  (1828).  In  an  early  case  a 
transfer  to  the  corporation  seems  to 
have  been  regarded  as  a  reduction  of 
the  capital  stock  pro  tanto.  Percy 
V.  MiUaudon,  3  La.  568,  587  (1833).  It 
is  important  to  note  in  this  connec- 
tion tha,t  the  pm-ohase  of  its  own 
stock  by  a  corporation  is  an  act  not 
permitted  at  all  in  England,  and  not 


permitted  in  this  country  when  cor- 
porate creditors'  rights  would  be  prej- 
udiced thereby.  See  §§309-312,  infra. 
It  was  held  in  New  England,  etc.  Ins. 
Co.  V.  PhilUps,  141  Mass.  535  (1886), 
that  a  purchase  by  a  corporation  of 
certificates  of  indebtedness  effects  a 
cancellation,  even  though  the  certifi- 
cates have  a  voting  power. 

i  Behnont  v.  Erie  R.  R.,  53  Barb.  637, 
669  (1869);  Ramsey  v.  Erie  R'y,  3S 
How.  Pr.  193, 316  (1869).  When  bonds 
are  convertible  by  their  terms  into 
stock,  but  the  company  has  no  stock, 
specific  performance  will  not  be  de- 
creed, but  damages  given.  Chaffee 
V.  Middlesex  R  R.,  146  Mass.  224 
(1888).  Where  the  stock  of  a  land 
corporation  is  convertible  into  land,  a 
stockholder  may  enforce  the  change 
by  bill  in  equity.  Franco-Texan  Land 
Co.  V.  Bousselet,  70  Tex.  433  (1888). 
The  bonds  may  pi-ovide  that  the 
holder  may  take  certain  lots  of  land 
in  satisfaction  thereof.  Chicago,  etc. 
Land  Co.  v.  Peck,  112  lU.  408  (1885). 

2  Where  a  corporation  has  power 
to  increase  its  capital  stock,  it  may 
issue  bonds  at  fifty  per  cent  of  their 
par  value,  convertible  into  stock 
upon  payment  of  the  other  fifty  per 
cent.  Van  Allen  v.  Illinois  Central 
R.  R.,  7  Bosw.  515  (1861). 
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[§  284.. 


demand  is  made  just  before  a  dividend  is  declared,  lie  is  entitled 
to  the  stock  and  dividend.^ 

An  option  to  convert  stock  into  bonds  must  be  exercised 
•within  a  reasonable  time  if  the  option  itself  contains  no  limit.^ 

Where  bonds  are  convertible  into  stock,  the  holder  may  de- 
mand conversion  into  the  stock  of  a  new  consolidated  corpora- 
tion that  has  assumed  all  the  claims  and  liabilities  of  the  old.' 

§  284.  The  potver  of  a  court  to  direct  an  increase  or  reduc- 
tion.—  The  courts  have  no  power,  by  mandate  or  decree  or  in 
any  other  manner,  to  effect  an  increase  or  reduction  of  the 
capital  stock  of  a  corporation.  Hence,  where  the  whole  capital 
stock  has  been  issued,  and  the  corporation,  by  reason  of  its  mis- 
conduct or  mistakes,  is  bound  to  issue  new  certificates  to  the 
owner  of  the  stock  or  pay  him  damages,  the  com't  can  give 


1  Jones  V.  Terre  Haute,  etc.  E.  R,  57 
N.  Y.  196  (1874).  Where  bonds  are 
convertible  into  stock,  a  bondholder 
is  entitled  to  stock  equal  in  par  value 
to  the  par  valjie  of  his  bonds,  but  is 
not  entitled,  in  addition  thereto,  to 
past  stock  dividends  declared  on  such 
stock.  SutliflE  V.  Cleveland,  etc.  E.  E., 
34  Ohio  St.  147  (1873).  In  a  suit  by 
holders  of  bonds  convertible  into 
stock  against  the  corporation  for  re- 
fusal to  allow  such  conversion,  the 
plaintiffs  must  allege  that  they  still 
hold  the  bonds.  Denney  v.  Cleveland, 
etc.  E.  E.,  38  Ohio  St.  108  (1875).  A 
corporation  with  authority  to  in- 
crease its  capital  stock  may  lawfully 
issue  new  shares  and  receive  in  pay- 
ment therefor  the  bonds  of  the  cor- 
poration. Lohman  v.  New  York,  etc. 
E.  E,  3  Sandf.  (N.  Y.  Super.  Ct.)  39 
(1848);  Eeed  v.  Hayt,  51  N.  Y.  Super. 
Ct.  131  (1884);  aff'd,  109  N.  Y.  659. 

2CatUn  V.  Green,  130  N.  Y.  441 
(1890).  Where  the  subscribers  for 
stock  have  an  option  to  exchange 
their  stock  for  bonds  of  the  company, 
and  fail  to  exercise  that  option  for 
nine  years,  when  the  company  has 
passed  into  the  hands  of  a  receiver 
and  the  stock  become  worthless,  the 


right  is  gone.  The  option,  not  being 
limited  in  time,  raust  be  exercised 
within  a  reasonable  time.  Catlin  v. 
Green,  130  N.  Y.  441  (1890). 

3  Day  V.  Worcester,  etc.  E.  E.,  151 
Mass.  303  (1890).  When  by  statute 
the  consolidated  company  is  liable  for 
the  contracts  of  the  old  companies, 
it  must  issue  stock  in  exchange  for 
bonds  of  the  old  company  which  were- 
convertible  into  stock.  India  Mut. 
Ins.  Co.  V.  Worcester,  etc.  E.  E,  35- 
N.  E.  Eep.  975  (Mass.,  1890).  Where 
a  bondholder  has  a  right  to  convert 
his  bonds  into  stock,  a  consolidation 
cannot  deprive  him  of  that  right 
until  after  he  has  been  notified  of  the 
intended  consolidation  and  given  an 
opportunity  to  exercise  his  rights. 
Eosenkrans  v.  Lafayette,  etc.  E.  E., 
18  Fed.  Eep.  513  (1883).  In  Cayley 
V.  Cobourg.  etc.  Co.,  14  Grant's  Ch. 
Eep.  (Can.)  571  (1868),  where  the  bond- 
holders of  a  raih'oad  company  had 
a  right  to  convert  their  bonds  into 
stock,  it  was  held  that  a  consolidation 
authorized  by  statute  did  not  destroy 
this  right  of  the  bondholders,  but 
that  the  consolidated  company  must 
issue  the  stock  in  exchange  for  the 
bonds. 
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judgment  for  damages  only.  It  cannot  order  the  corporation 
to  issue  stock,  since  to  do  so  -would  be  to  direct  an  overissue.' 

In  Massachusetts  a  later  and  better  rule  prevails,  to  the  effect 
that  the  corporation  in  such  a  case  may  be  compelled  to  issue 
the  stock,  and  in  order  to  prevent  an  illegal  overissue  it  must 
purchase  an  equal  amount  of  shares  in  the  market.^ 

"Where  corporate  officers  enter  into  a  contract  to  pay  for  serv- 
ices or  property  wholly  or  partially  in  stock  of  the  corporation, 
a  court  will  not,  after  the  whole  amount  of  the  stock  has  been 
issued,  decree  a  specific  performance  of  the  contract,  but  the 
aggrieved  party  is  remitted  to  his  action  for  damages.' 

§  285.  StoclchoMers,  not  directors,  should  authorise  the  in- 
crease.—  An  increase  or  reduction  of  the  capital  stock  of  a 
corporation  is  such  a  fundamental  change  in  its  affairs  that, 
although  it  has  been  duly  authorized  by  act  of  the  legislature 
or  by  the  charter  of  incorporation,  it  cannot  lawfully  be  effected 
merely  by  the  act  or  assent  of  the  board  of  directors,*  but  must 

i"Wlieii  a  corporation  Has  issued 
certificates  of  stock  (which  are  valid 
and  not  void)  to  the  full  extent  of  all 
the  shares  which  by  law  and  the  con- 
stitution of  the  company  it  may  issue, 
no  court  can  order  the  issuance  of 
other  shares,  because  in  that  respect 
the  powers  of  the  corporation  have 
been  exhausted."  Smith  v.  North 
American  Min.  Co.,  1  Nev.  423  (1865); 
Williams  v.  Savage  Mfg.  Co.,  3  Md. 
Ch.  418  (1851);  Mechanics'  Bank  v. 
New  York,  etc.  R.  R,  13  N.  Y.  599 
(1856).  In  an  action  for  the  conver- 
sion of  shares,  the  question  of  an 
increase  or  reduction  not  being  in- 
volved," it  was  said  that  "  to  require 
a  new  issue  of  the  stock  might,  in 
cases  like  this,  where  shares  have 
gone  into  the  hands  of  innocent  pur- 
chasers, involve  an  overissue  of  stock, 
which  would  be  illegal."  Baker  v. 
Wasson,  59  Tex.  140  (1883);  S.  C,  53 
Tex.  150  (1880). 

2  This  rule,  with  an  equitable  ad- 
justment of  the  conflicting  interests 
of  all  the  parties,  where  an  owner  of 
stock  was  deprived  of  it  by  forgery, 
was  established  by  the  supreme  judi- 


cial court  of  Massachusetts  in  the 
case  of  Machinists'  Nat.  Bank  v.  Field, 
126  Mass.  345  (1879).  See  also  Pratt 
V.  Machinists'  Nat.  Bank,  123  Mass. 
110  (1877),  and  Boston,  etc.  R.  R  v. 
Richardson,  135  Massr^4j3  (1883),  each 
of  the  three  cases  growing  out  of  the 
same  transaction. 

3  Finley,  etc.  Co.  v.  Kurtz,  34  Mich. 
89  (1876).  In  this  case  the  court  said 
that,  where  the  capital  stock  may  be 
increased  by  vote  of  the  stockholders, 
"  it  certainly  could  not  be  within  the 
implied  powers  of  any  corporate  offi- 
cer to  obligate  the  corporation  to  any 
such  increase,  and  thus  indirectly  do 
what  the  law  permits  to  be  done  only 
by  the  body  of  corporators  specially 
convened  for  the  purpose."  In  ac- 
tions against  corporations  for  conver- 
sion of  stock,  the  relief  demanded  is 
usually  in  the  alternative,  being 
either  for  an  issue  of  a  certificate  of 
stock,  or  damages  in  lieu  thereof. 

« Percy  v.  Millaudon,  3  La.  568,  58.5 
(1832) ;  Eidman  v.  Bowman,  58  lU.  444 
(1871);  Finley,  etc.  Co.  u  Km-tz,  34 
Mich.  89  (1876);  Crandall  v.  Lincoln, 
52    Conn.   73,  99  (1884);    People   v. 
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be  authorized  by  the  stockholders  at  a  corporate  meeting. 
Where,  however,  the  directors  have  made  the  change,  and  the 
stockholders  have  acquiesced  therein,  they  are  as  fully  bound 
as  though  the  increase  or  reduction  had  been  expressly  author- 
ized at  a  corporate  meeting.  The  stockholders'  assent  to  the 
changa  may  be  shown  as  conclusively  by  their  conduct  and 
acquiescence  as  by  a  formal  vote.'  The  power  to  increase  the 
capital  stock  may  be  vested  in  the  directors.^  Although  the 
stockholders  have  regularly  voted  to  increase  the  capital  stock, 
in  pursuance  of  adequate  legislative  authority,  still,  inasmuch 
as  the  increase  is  not  accomplished  until  the  shares  are  actually 
issued,  the  vote  may  be  reconsidered  in  a  lawful  manner  at  any 
time  before  the  stock  is  finally  issued.'  The  courts  will  not  in- 
quire into  the  necessity  of  an  increase.* 

§  286.  Prior  right  of  the  old  stockholders  to  huy  the  neiv 
stock. —  When  the  capital  stock  of  a  corporation  is  increased  by 
the  issue  of  new  shares,  each  holder  of  the  original  stock  has  a 
right  to  offer  to  subscribe  for  and  to  demand  from  the-  corpora- 


Parker  Vein  Coal  Co.,  10  How.  Pr. 
543  (1854).  See  also  Railway  Co.  v. 
Allerton,  18  Wall.  333  (1873).  It  is 
for  the  stockholders  to  increase  the 
capital  stock,  and  a  contract  of  the 
directors  in  reference  to  making  an 
increase  is  not  enforceable.  McNulta 
V.  Corn  Belt  Bank,  164  111.  437  (1897). 
Cf.  Chicago  v.  Joney,  60  111.  883  (1871); 
Re  Wheeler,  3  Abb.  Pr.  (N.  S.)  361 
(1866);  People  v.  Twaddell,  18  Hun, 
437,  483  (1879);  State  v.  Merchant,  37 
Ohio  St.  351  (1881).  See  also  §§  708, 
etc.,  infra. 

I  1  Sewell's  Case.  L.  E.  8  Cli.  App.  181 
(1868);  Lane's  Case,  1  De  G.,  J.  &  S. 
504  (1863);  Payson  v.  Stoever,  3  Dill. 
437  (1873);  S.  C,  19  Fed.  Cas.  37.  See 
also  ch.  XL VII,  infra,  relative  to 
mortgages;  but  see  also  §  388,  infra. 
An  allegation  of  ratification  must  not 
be  in  general  .terms,  but  must  set  out 
specifically  the  facts  constituting  the 
ratification.  Eidman  v.  Bowman,  58 
III.  444  (1871).  An  amendment  of  the 
charter  which  allows  the  directors 
instead  of  the  stockholders  to  author- 


ize an  increase  of  the  capital  is  not 
such  a  fundamental  change  in  the 
constitution  of  the  corporation  as 
will  operate  to  release  non-assenting 
stockholders  from  the  obligation  on 
their  stock.  Payson  v.  Withers,  5 
Biss.  369  (1873);  S.  C,  19  Fed.  Cas.  39; 
Payson  v.  Stoever,  3  Dill.  437;  S.  C, 
19  Fed.  Cas.  37. 

2  Sutherland  v.  Olcott,  95  N.  Y.  93 
(1884).  Their  resolution  that  "the 
capital  stock  of  this  company  be  and 

the  same  is  hereby  increased  to " 

is  sufficient  to  effect  the  increase. 
Sutherland  v.  Olcott,  95  N.  Y.  93  (1884). 

3  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141  (1879).  In  this  case  the  com-t 
said:  "It  cannot  be  slid  that  the 
capital  is  actually  increased  until  the 
new  stock  is  subscribed  for,  at  least. 
Until  then  there  is  an  element  of  un- 
certainty about  it.  It  may  never  be 
taken.  It  is  very  clear  that  the  vote 
to  increase  is  not  per  se  an  increase." 

*  Jones  V.  Concord,  etc.  R.  E.,  30  AtL 
Rep.  614  (N.  H.,  1893). 
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tion  sucli  a  proportion  of  tlie  new  stock  as  tlie  number  of  shares; 
already  owned  by  him  bears  to  the  whole  number  of  shares  be- 
fore the  increase.  This  pre-emptive  right  of  the  shareholder  in 
respect  to  new  stock  is  well  recognized.^  It  has  been  held,  how- 
ever, that  where  the  statute  provides  for  the  issue  of  stock  in 
payment  for  property,  increased  capital  stock  may  be  so  issued 
without  the  same  being  first  offered  to  existing  stockholders.^ 

1  Gray  v.  Portland  Bank,  3  Mass.    Miller  v.  Illinois  Cent.  R  E.,  34  Barb. 


364  (1807);  Eidman  v.  Bowman,  58  III 
444  (1871);  Reese  v.  Bank  of  Mont- 
gomery, 31  Pa.  St.  78  (1855);  Jones  u. 
Morrison,  31  Minn.  140  (1883);  Bank 
of  Montgomery  v.  Reese,  26  Pa.  St. 
143  (1856).  Cf.  Curiy  v.  Scott,  54  Pa. 
St.  270  (1867);  MiUer  v.  Illinois  Cent. 
R.  R.,  34  Barb.  312  (1857);  WUson  v. 
Bank  of  Montgomery  County,  29  Pa. 
St.  537  (1857);  Mason  v.  Davol  Mills, 
132  Mass.  76  (1882):  A  sale  of  shares 
of  the  original  capital  stock  can-ies 
•w^th  it  as  an  incident  the  right  which 
the  vendor  had  previously  acqiiired 
by  subscription  to  shares  of  increased 
capital  stock  Baltimore,  etc.  R'y  v. 
Hambleton,  77  Md.  341  (1893);  Biddle's 
Appeal,  99  Pa.  St.  378  (1883),  in  which 
the  option  to  subscribe  for  new  stock 
was  sold  by  an  executor;  Pratt  v. 
American  Bell  TeL  Co.,  141  Mass.  335 
(1886),  where  one  who  held  notes  con- 
vertible into  stock  at  a  futui-e  time 
sought  to  establish  his  right  as  a 
stockholder  to  an  equitable  share  of 
an  increase  of  capital  stock  to  which 
shareholders  had  a  first  right  to  sub- 
scribe upon  favorable  terms.  The 
court  held  that  the  suit  could  not  be 
maintained,  on  the  grormd  that  until 
he  had  converted  the  notes  into  stock 
he  had  no  rights  as  a  stockholder; 
Ohio  Ins.  Co.  V.  Nunnemacher,  15  Ind. 
394  (1860),  where  the  charter  varied 
the  rule;  Re  Wheeler,  2  Abb.  Pr. 
(N.  S.)  361,  363  (1866),  in  which  it  was 
said  that,  if  new  stock  is  not  appor- 
tioned among  old  stookliolders,  it 
should  be  sold  at  public  sale  to  the 
highest  bidder,  so  that  all  may  share 
in  the  gains  arising  from  its  sale: 


312  (1857),  that  a  stockholder  who 
holds  a  I'eceipt  from  a  corporation 
for  money  payable  on  demand  in 
cash,  or,  at  his  option,  in  new  stock 
when  issued,  has  no  interest  in  such 
stock  as  a  shareholder  until  he  has 
elected  to  take  it  instead  of  the  cash. 
In  Massachusetts  this  right  is  pre- 
scribed in  the  statutes.  Pub.  Sts. 
(1882),  ch.  106,  §  37;  ch.  112,  §  58.  In 
Massachusetts  increased  capital,  if 
worth  more  than  par,  must  in  certain 
cases,  by  statute,  be  sold  at  public 
auction.  See  Attorney-General  v. 
Boston,  etc.  R.  R.,  109  Mass.  99  (1871). 
Where  the  statute  requires  that  such 
of  the  increased  capital  stock  as  is 
not  taken  by  the  stockholders  shall 
be  sold  at  public  auction,  the  words 
of  the  statute  as  to  the  manner  of 
sale  must  be  strictly  followed.  Smith 
V.  FrankUn  Park,  etc.  Co.,  168  Mass. 
345  (1897).  A  pledgee  of  stock  is  not 
entitled  to  this  right  to  take  up  new 
shares.  The  right  belongs  to  the 
pledgor.  Miller  v.  Illinois  Cent.  R.  R.,. 
24  Barb.  313  (1857).  Preferred  stock 
is  entitled  to  subscribe  for  its  pro- 
portionate part  of  new  stock  the 
same  as  the  common  stock,  even 
though  the  preferred  stock  is  limited 
absolutely  as  to  dividends.  Jones  v. 
Concord,  etc.  R.  R.,  30  AtL  Rep.  614 
(N.  H.,  1893).  The  stockholdei-s,  in  in- 
creasing the  capital  stock,  may  pre- 
scribe the  mode  of  issue.  Stephenson 
V.  Yokes,  37  Ont.  Rep.  (Can.)  691  (1896). 
2  Meredith  v.  New  Jersey,  etc.  Co., 
37  AtL  Rep.  539  (N.  J.,  1807).  Although 
a  person  holds  a  majority  of  the  stock 
and  causes  his  friends  to  be  made  di- 
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Moreover,  the  general  rule  applies  only  when  the  capital  is  act- 
ually increased,  and  not  to  a  re-issue  of  any  portion  of  the  orig- 
inal stock.'  It  applies,  however,  to  such  part  of  th^  original 
capital  stock  as  is  issued  long  after  business  has  been  com- 
menced by  the  company.^  Especially  is  this  the  rule  where 
the  directors  issue  such  new  stock  to  themselves  or  their  friends 
in  order  to  control  an  election  or  make  a  profit.'    The  right 


rectors,  yet  he  may  sell  property  to 
the  corporation  and  take  stock  in 
payment,  if  the  transaction  is  a  fair 
one.  Russell  v.  Rock,  etc.  Co.,  39  AtL 
Rep.  21  (Pa.,  1898). 

1  State  V.  Smith,  48  Vt.  266  (1876); 
Hartridge  v.  Rockwell,  E.  M.  Charlt. 
(Ga.)  260  (1828);  Curry  v.  Scott,  54 
Pa.  St.  270  (1869),  in  which  Reese  v. 
Bank  of  Montgomery,  31  Pa.  St.  78 
<1855),  was  said  to  decide  "nothing 
more  than  that  untaken  stock  is  held 
by  the  corporation  in  trost  for  the 
corporators,  and  must  be  disposed  of' 
for  the  benefit  of  all;  "  and  it  was 
held  that  a  stockholder  has  no  greater 
right  than  a  stranger  to  subscribe  to 
•original  stock  un.taken.  Cf.  Eidman 
V.  Bowman,  58  la  444  (1871);  Gray 
V.  Portland  Bank,  3  Mass.  864  (1807). 
See  also  §§  65,  70,  supra,  and  §§  615, 
653,  infra.  A  contract  of  a  corpora- 
tion that  a  patentee  shall  have  a  cer- 
tain percentage  of  any  increase  of 
stock  does  not  apply  to  the  capital 
stock  of  a  consolidated  company,  al- 
though the  former  corporation  is  one 
of  those  making  up  the  consolida- 
tion. Einstein  v.  Rochester,  etc.  Co., 
146  N.  Y.  46  (1895).  The  case  of 
Hirsch  &  Co.  v.  Burns,  74  L.  T.  Rep. 
769  (1897),  was  affirmed  in  77  L.  T. 
Rep.  377,  to  the  effect  that  a  person 
having  an  option  to  purchase  the  un- 
issued stock  of  a  company  has  a 
claim  for  damage  in  case  the  com- 
pany sells  the  biisiness  of  the  com- 
pany to  another  company  without 
protecting  such  option. 

2  Sims  V.  Street  E.  R.,  37  Ohio  St. 
556  (1882).    See  also  §  65,  supra. 

3  Where,  long  after  the  company 


has  commenced  business,  it  has  dis- 
posed of  its  property  and  is  ready  to 
declare  a  five  hundred  per  cent  divi- 
dend, the  directors  issue  to  them- 
selves at  par  that  part  of  the  original 
capital  stock  which  never  had  been 
issued,  it  is  a  fraud  on  the  remain- 
ing stockholders.  Arkansas,  etc.  Soc. 
V.  Eichholtz,  45  Kan.  164  (1891).  See 
also  HiUes  v.  Pamsh,  14  N.  J.  Eq.  380 
(1862).  Where  a  director  issues  to 
himself,  at  par,  stock  belonging  to 
the  corporation  and  which  is  worth 
more  than  par,  the  transaction  is 
voidable;  but  if  all  the  stockholders 
acquiesce  thei-ein  f«r  a  long  time, 
the  acquiescence  of  the  executors  of 
a  deceased  stockholder  binds  the  es- 
tate. St.  Croix  Lumber  Co.  v.  Mittle- 
stadt,  43  Minn.  91  (1890).  In  the  case 
of  Reese  v.  Bank  of  Montgomery,  31 
Pa.  St.  78  (1855),  the  court  held  that 
where  a  part  of  the  authorized  capi- 
tal stock  remained  untaken,  and  a 
resolution  of  the  directors  was  car- 
ried into  effect  by  w^hich  the  un- 
taken portion  of  the  stock  was  issued 
to  those  shareholders  not  in  ari'ears 
upon  shares  previously  taken,  to  the 
exclusion,  as  to  the  new  shares,  of 
those  in  arrears  upon  the  original 
issue,  it  was  held  an  invalid  discrim- 
ination and  an  uidawful  imposition 
of  a  penalty  upon  those  in  arrears. 
In  regard  to  the  right  to  subscribe 
for  the  unissued  portion  of  the  orig- 
inal capital  stock,  see  also  §  70,  supra, 
and  §  653,  infra.  Where  a  corpora- 
tion has  an  authorized  capital  of 
$5,000,  but  only  $2,500  are  directed 
by  the  stockholders  to  be  issued,  it  is 
illegal  and  fraudulent  to  issue  the 
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nmst  be  exercised  "witMn  a  fixed  or  a  reasonable  time ;  and  if  the 
shareholder  fails  to  avail  himself  of  it,  he  is  barred,  by  laches 
or  acquiescence,  of  his  right  to  contest  a  disposition  of  the 
stock  to  some  one  else.^  Where  there  are  four  classes  of  stock 
new  stock  may  be  common  stock.^  Any  stockholder  may  sell 
his  right  to  subscribe  for  his  proportion  of  the  new  stock.' 
The  corporation  cannot  compel  the  old  stockholders,  upon  their 


remainiag  authorized  capital  with- 
out giving  the  existing  stockholders 
a  prior  right  to  subscribe  to  such  in- 
creased capital  pro  rata.  Directors 
elected  by  reason  of  such  illegal  issue 
will  be  enjoined  from  acting  where 
they  are  about  to  change  the  whole 
policy  of  the  company.  Humboldt, 
etc.  Assoc.  V.  Stevens,  34  Neb.  528 
(1893).    See  also  preceding  note. 

1  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141  (1879);  Hart  v.  St.  Charles  St. 
E.  R.,  30  La.  Ann.  758  (1878);  Brown 
V.  Florida  Southern  E'y,  19  Fla.  473 
(1883).  Where  de  facto  directors,  im- 
mediately after>  the  election,  order 
an  issue  of  a  large  amount  of  the 
original  unissued  capital  stock  of  the 
company,  and  most  of  it  is  taken  by 
one  of  their  nmnber,  who  thereby 
acquires  a  m.ajority  of  the  stock  of 
the  company,  and  subsequently  the 
election  is  declared  illegal,  such  di- 
rectors may  be  enjoined  from  voting 
the  stock  so  issued,  and,  if  they  have 
sold  it,  may  be  enjoined  from  voting 
other  stock  equal  in  amount  to  the 
stock  so  sold  by  them.  The  existing 
stockholders  are  entitled  to  sub- 
scribe for  their  proportion  of  the  un- 
issued original  capital  stock.  A  stock- 
holder who  was  not  present  at  the 
stookliolders'  meeting  is  not  bound 
by  a  ratification  by  such  meeting. 
Morris  v.  Stevens,  178  Pa.  St.  563 
(1897).  Where  the  president  sub- 
scribes for  the  untaken  original  capi- 
tal stock,  and  for  two  years  none  of 
the  stockholders  object,  it  is  legal. 
Shellenberger  v.  Patterson,  168  Pa. 
St.  30  (1895).  Where  the  directors 
sell  unissued  stock  at  a  discount  to 


a  party  who  resells  part  of  it  to  a 
director,  other  stockholders  cannot, 
ten  years  afterwards,  hold  him  lia^ 
ble.  Keeney  v.  Converse,  99  Mich. 
316  (1894).  Where  the  stockholders 
are  present  and  only  one  objects  to 
the  issue  of  unissued  stock  to  a  di- 
rector, whereby  he  acquires  control, 
such  issue  is  legaL  Christopher  v. 
Noxon,  4  Ont.  Eep.  (Can.)  672  (1883). 
In  Re  London,  etc.,  Ltd.,  77  L.  T.  Eep. 
146  (1897),  there  were  one  hundred 
and  twenty  founders'  shares  of  £10 
each,  and  twelve  thousand  ordinary 
shares  of  £10  each.  The  founders' 
shares  were  entitled  to  half  of  any 
dividend  which  might  remain  after 
paying  ten  per  cent  on  the  ordinary 
shares.  The  directors  allotted  to 
themselves  eighty  of  these  founders' 
shares,  and  the  court  upheld  the  al- 
lotment. The  prospectjus  stated  that 
each  person  taking  fifty  ordinary 
shares  would  be  entitled  to  take  one 
of  the  founders'  shares.  The  direct- 
ors caused  the  fifty  ordinary  shares 
for  each  of  the  eighty  founders' 
shares  to  be  taken  by  others. 

2  Where  two  companies  are  consoli- 
dated and  their  stockholders  are  to 
receive  new  stock  in  exchange  for 
old  stock,  such  new  stock  to  be  of  four 
different  kinds,  with  preferences,  any 
increase  of  capital  stock  of  the  con- 
soHdated  company  must  be  offered 
proportionately  to  all  the  stockhold- 
ers making  the  exchange,  irrespect- 
ive of  their  preference.  Jones  v.  Con- 
cord, etc.  E,  R.,  38  AtL  Eep.  120  (N.  H., 
1893). 

'Jones  V.  Concord,  etc.  R.  E.,  30 
Atl.  Eep.  614  (N.  H.,  1892). 
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subscription  for  new  stock,  to  pay  more  than  par  value  there- 
for. They  are  entitled  to  it  without  extra  burden  or  price 
beyond  the  regular  par  value.^  An  attempt  to  deprive  the  stock- 
holder of  this  right  will  be  enjoined  in  the  absence  of  laches 
or  acquiescence.^  The  courts  go  very  far  in  protecting  the 
right  of  stockholders  to  subscribe  for  new  stock.  It  is  often  a 
very  important  right. 

A  mere  verbal  notice  by  the  stockholder  to  the  corporation 


1  Cunningham's  Appeal,  108  Pa.  St. 
546  (1885) ;  Jones  v.  Concord,  etc.  R.  R., 
30  Atl.  Rep.  614  (N.  H.,  1893j.  Where 
the  corporation  in  issuing  new  stock 
requires  the  old.  stockholders  to  pay 
a  bonus  in  order  to  subscribe,  a  for- 
mer stockholder  may  pay  the  bonus 
in  order  to  get  the  stock,  and  may 
then  recover  back  the  bonus  by  a 
suit.  Dawson  v.  Insurance  Co.,  5  R'y 
&  Corp.  L.  J.  154  (1888,  Com.  PL  Phil.). 
If,  on  offering  increased  capital  stock 
to  the  old  stockholders,  the  company 
requires  more  than  par,  a  stockholder 
who  pays  it,  even  under  protest,  can- 
not recover  it  back.  He  should  have 
tendered  par  and  then  sued  for  re- 
fusal of  the  corporation  to  accept  it. 
De  La  Cuesta  v.  Insurance  Co.  of 
North  Am.,  136  Pa.  St.  62,  658  (1890). 
Where  by  its  charter  a  terminal  and 
union  depot  company  is  obliged  to 
allow  new  roads  to  demand  and  pay 
for  a  proportional  laart  of  the  former 
company's  capital  stock,  the  price  is 
par  even  though  it  is  worth  more. 
St.  Paul,  etc.  Co.  v.  Minnesota,  etc. 
R.  R.,  47  Minn.  154  (1891).  It  has 
been  held  in  Maryland  that  a  sub- 
scriber to  the  increased  capital  stock 
of  a  company  is  not  entitled  to  a  cer- 
tificate imtil  he  has  paid  for  the  stock 
in  full,  and  such  subscriber  is  not  en- 
titled to  the  rights  of  a  stockholder 
until  he  has  paid  in  full.  The  court 
stated  that  such  stockholders  are  not 
entitled  to  dividends  equally  with 
other  stockholders.  The  basis  of  the 
decision  was  the  difference  between 
original,  stock  and  increased  stock. 


The  court  refused  to  compel  the  cor- 
poration to  issue  a  certificate.  Balti- 
more, etc.  R'y  V.  Hambleton,  77  Md. 
341  (1893). 

2  A  stockholder's  remedy,  it  is  said, 
in  such  a  case  is  clearly  against  the 
corporation,  and  he  is  not  obliged  to 
sue  at  law  for  damages.  "  The  effect 
of  such  an  action  [i.  e.,  the  action  for 
damages]  would  be  to  convert  part 
of  his  interest  as  a  shareholder  into 
a  judgment  for  damages;  in  other 
words,  to  sell  a  portion  of  his  stock 
to  the  corporation.,^.  .  .  The  judg- 
ment, to  be  effectual,  must  be  against 
the  corporation  itself,  not  against  the 
directors  personally,  who  may  be 
changed  from  time  to  time."  Dous- 
man  v.  Wisconsin,  etc.  Co.,  40  Wis. 
418  (1876).  In  this  case  it  is  also  held 
that  the  shareholder,  where  the  stock 
is  not  yet  fully  issued,  may  have  a 
decree  in  a  court  of  equity  restrain- 
ing the  whole  issue,  or  else  that  there 
be  an  equitable  distribution;  and,  if 
the  shares  are  already  partially  dis- 
tributed, that  the  proper  amount  be 
issued  to  the  party  complainant.  Cf. 
Eidman  v.  Bowman,  58  111.  444  (1871). 
In  Massachusetts,  however,  this  is 
not  the  rule,  and  in  that  state  it  is 
held  that  the  courts  have  no  power 
to  compel  the  corporation  or  the  di- 
rectors to  issue  the  shares  to  the  party 
aggrieved,  if  the  whole  capital  stock 
is  already  out.  Sewall  v.  Eastern 
R.  R.,  63  Mass.  5  (1851).  But  an  ac- 
tion will  lie  against  the  corporation 
for  damages.  Gray  v.  Portland  Bank, 
3  Mass.  864  (1807). 
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that  he  will  take  his  proportion  of  the  new  issue  under  an  in- 
crease is  held  in  Louisiana  not  to  be  sufficient  to  render  the 
company  liable  in  damages  for  selling  the  shares  to  some  one 
else.^  The  corporation  may,  however,  and  usually  does,  limit 
the  time  within  which  the  shareholders  may  signify  their  in- 
tention to  take  up  the  new  shares,  and  may  require  a  part  pay- 
ment upon  the  shares  within  that  time.^  The  stockholder, 
therefore,  who  brings  his  action  against  the  corporation  for 
damages  for  refusal  to  allow  him  to  subscribe  for  the  new 
shares,  or  for  selling  the  shares  to  some  one  else,  or  for  depriv- 
ing him  in  any  other  way  of  them,  must  allege  and  prove  that 
he  demanded  the  shares  and  offered  to  subscribe  and  pay 
for  them  in  the  regular  way,  within  the  time  fixed  for  such 
subscriptions.'  "When  the  newly-issued  shares  have  all  been 
distributed  or  sold  to  others,  in  violation  of  a  shareholder's  pre- 
emptive right,  his  remedy  is  an  action  at  law  against  the  corpo- 
ration for  damages.  And  the  measure  of  damages  has  been 
declared  to  be  the  excess  of  the  market  value  above  the  par 
value  at  the  time  of  the  issue  of  the  shares,  with  legal  interest  on 
^uch  excess.''  The  remedy  of  a  stockholder  for  refusal  of  the  cor- 
poration to  allow  him  to  subscribe  for  his  portion  of  increased 
capital  is  at  law  alone,  if  the  corporation  is  responsible.'  Other 
shareholders  similarly  aggrieved  are  not  to  be  joined  as  par- 
ties plaintiff.    Each  stockholder  sues  alone,  inasmuch  as  the 

1  Hart  V.  St.  Charles  St.  E.  R,  30  La.  Buena  Ventura,  etc.  Syndicate,  [1896] 
Ann.  758  (1878),  holding  also  that  a    1  Ch.  456. 

tender  must  be  made.  *  Eidman  v.  Bowman,  58  IlL  444 

2  Sewall  V.  Eastern  R.  R.,  63  Mass.  5  (1871) ;  Reese  v.  Bank  of  Montgomery, 
(1851);  Hart  v.  St.  Charles  St.  E.  R.,  81  Pa.  St.  78  (1855);  Gray  v.  Portland 
30  La.  Ann.  758  (1878).  Bank,  3  Mass.  364  (1807).   The  remedy 

3  Wilson  V.  Bank  of  Montgomery,  for  failure  to  allow  the  old  stookhold- 
29  Pa.  St.  537  (1857).  Although  ten  ers  to  subscribe  is  not  by  a  subsequent 
days  are  given  to  the  subscribers  to  board  of  directors  canceling  the  sub- 
subscribe  to  the  new  stock,  yet  the  scription,  nor  in  equity  to  cancel  the 
representatives  of  a  stockholder  who  subscription  made  by  others,  nor  to 
was  dead  at  the  time  of  the  issue,  and  compel  an  issue  to  the  old  stockhold- 
to  whose  address  no  notice  was  sent,  ers,  but  is  at  law  for  damages,  and  it 
may  claim  their  proportion  of  the  must  be  alleged  that  plaintiffs  offered 
stock  which  the  corporation  has  not  or  were  willing  to  take  the  stock  at 
yet  disposed  of,  although  they  ap-  par,  or  that  it  would  have  sold  for 
plied  about  a  year  after  the  ten  days  more.  Shellenberger  v.  Patterson, 
elapsed,  they  not  having  heard  of  168  Pa.  St.  30  (1895). 

the  matter  until  that  time.  James  v.        ^  Meredith  v.  New  Jersey,  etc.  Co., 

37  Atl.  Rep.  539  (N.  J.,  1897). 
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liability  of  the  corporation,  in  these  cases  is  several  and  not 
joint.* 

§  287.  Issue  of  new  stocli  Try  a  stoclc  dividend. — A  frequent 
method  of  issuing  an  increase  of  the  capital  stock  is  by  a  stock 
dividend.  In  England  there  is  some  doubt  as  to  whether  such 
dividends  may  be  imposed  upon  stockholders  who  object  thereto, 
and  demand  the  money  dividend  in  lieu  of  which  the  stock  is 
issued.^  In  this  country  such  dividends  are  legal  unless  pro- 
hibited by  constitutional  or  statutory  provisions.'  But  in  all 
cases  of  a  stock  dividend,  as  a  method  of  issuing  an  increase  of 
the  capital  stock,  there  must  be  in  the  possession  of  the  corpo- 
ration an  amount  of  property  over  and  above  its  corporate  debts 
equal  to  the  whole  capital  stock,  including  the  increase ;  and 
this  amount  cannot  afterwards  be  used  for  any  kind  of  a  divi- 
dend. 

§  288.  Liability  of  the  sJiareliolder  upon  an  increase  of  the 
capital  stocli — Irregularities  in  increasing  the  stocli. —  A  per- 
son subscribing  for  shares  of  stock  upon  an  increase  of  the  cap- 
ital stock  is  liable  thereon  the  same  as  a  subscriber  to  the 
original  capital  stock.  In  some  respects  he  cannot  set  up  de- 
fenses that  an  original  subscriber  might  have  set  up.  Thus,  a 
subscriber  for  increased  stock  cannot  defeat  an  action  to  en- 

1  Dousman  v.  ■Wisconsin,  etc.  Co.,  40  is  not  entitled  to  the  increased  stocli 

Wis.  418  (1876).    In  an  early  Indiana  as  a  gratuity;  he  must  pay  for  it. 

decision  it  is  said  to  be  the  law  that  Brown  v.  Florida  Southern  E'y,  19  - 

where,  in  the  charter,  directors  are  Fla.  472  (1883). 
given  fuU  power  to  effect  an  increase        ^  ggg  ch.  XXXII,  infra. 
of  the  capital  stock,  "  on  such  terms        '  See  ch.  XXXII,  infra;  also  §  51, 

and  conditions  and  in  such  manner  supra;  Howell  v.  Chicago,  etc.  R'y, 

as  to  them  shall  seem  best,"  they  may  51  Barb.  378  (1868).    An  increase  of 

authorize  the  increase  without  the  the  capital  stock,  by  the  issue  of  new 

consent  of  the  shareholders;  that  as  shares  and  the  sale  of  them  for  less 

to  such  increase  there  is  no  pre-emp-  than  their  par  value,  is  not  such  an 

tive  right,  and  that,  accordingly,  the  "  issue  of  fictitious  stock  "  as  the  Cali- 

newly-issued  shares  may  be  disposed  fornia  state  constitution  forbids  (art. 

of  as  the  directors  determine.    Ohio  XII,  §  11).    Stein  v.  Howard,  65  Cal. 

Ins.  Co.  V.  Nunnemacher,  15  Ind.  294  616  (1884).    Where  the  company  is 

(1860).    So,  also,  in  New  York  it  is'  under  obligations  to  issue  stock  to 

-said  that  the  executory  purchaser  of  represent  interest  on   subscriptions 

shares  of  the  original  stock  is  not  until  dividends  are  declared,  a  stock 

entitled  to  the  proportionate  amount  dividend  does  not  stop  the  interest, 

of  new  stock  on  an  increase  of  the  Hardin  County  u  Louisville,  etc.  R.E., 

capital.   Miller  v.  lUinois  Cent.  R.  R.,  92  Ky.  412  (1891). 
24  Barb.  313  (1857).    An  incorporator 
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force  his  subscription  by  setting  up  the  failure  of  the  corpora- 
tion to  obtain  subscriptions  for  the  whole  of  the  authorized 
increase.^  In  general,  a  subscriber  to  an  increase  of  stock  can- 
not interpose  defenses  to  his  subscription  which  subscribers  to- 
the  original  stock  could  not  have  raised  —  such,  for  example,  as 
technical  objections  to  the  validity  of  his  contract  of  subscrip- 
tion.^ Nor  can  the  subscriber  set  up  that  the  increase  was 
irregularly  effected.  It  is  for  the  state  alone  to  raise  the  ques- 
tion whether  corporate  capital  stock  has  been  lawfully  and 
regularly  increased.'    Especially  it  is  the  rule  that,  as  against 


1  Clarke  v.  Thomas,  34  Ohio  St.  40 
(1877);  Nutter  v.  Lexington,  etc.  E. 
R,  73  Mass.  85  (1856);  Delano  v.  But- 
ler, 118  U.  S.  634  (1886);  AspinwaU  v. 
Butler,  133  U.  S.  595  (1890);  Avegno 
u  Citizens'  Bank,  40  La.  Ann.  799 
(1889);  Pacific  Nat.  Bank  v.  Eaton, 
141  U.  S.  327  (1891),  rev'g  Eaton  v. 
Pacific  Nat.  Bank,  144  Mass.  360 
(1887).  A  stockholder  in  a  national 
bank  cannot  recover  back  a  payment 
which  he  has  made  on  increased  cap- 
ital stock,  on  the  theory  that  the  in- 
crease was  irregularly  m.ade.  The 
certificate  of  the  comptroller  fixing 
the  increase  is  conclusive  as  to  the 
regularity  of  all  proceedings.  Colum- 
bia Nat.  Bank  v.  Matthews,  85  Fed. 
Eep.  934  (1898),  rev'g  Matthews  v.  Co- 
lumbia Nat.  Bank,  79  Fed.  Eep.  559, 
and  77  Fed.  Rep.  372.  To  same  effect, 
Tillinghast  v.  Bailey,  86  Fed.  Eep. 
46  (1897).  A  proxy  authorizing  the 
holder  to  vote  "  in  the  same  manner 
as  I  should  do  were  I  there  person- 
ally present,"  estops  the  stockholder 
giving  the  proxy  from  questioning 
the  call  of  the  meeting  or  the  regu- 
larity of  an  increase  of  stock  voted 
for  at  such  meeting.  Columbia  Nat. 
Bank  v.  Matthews,  85  Fed.  Eep.  934 
(1898).  Where  the  increased  capital 
stock  is  not  all  subscribed  for,  and 
hence  not  effective,  a  subscriber  who 
has  paid  for  a  part  thereof  may  re- 
cover back  the  money;  he  may  also 
recover  back  an  assessment  which 
the  comptroller  levied  on  such  stock 


and  which  he  paid.  Brown  v.  TUling- 
hast,  84  Fed.  Rep.  71  (1897).  Where- 
some  of  the  stock  is  void,  a  subscriber 
for  both  kinds,  who  has  paid  in  part, 
cannot  have  the  payments  applied 
altogether  on  the  valid  stock.  Kamp- 
mann  v.  Tarver,  39  S.  W.  Eep.  1144 
(Tex.,  1895).  Where  the  increase  i» 
to  be  $200,000,  but  the  comptroller 
wiU  allow'  but  $150,000,  and,  before 
anything  is  done,  the  bank  becomes 
insolvent,  a  person  who  has  partially 
paid  for  some  of  the  proposed  in- 
crease may  recover  the  money  back. 
McFarlin  v.  First  Nat.  Bank,  68  Fed. 
Eep.  868  (1895). 

2  Kansas  City  Hotel  Co.  v.  Hunt,  5T 
Mo.  126  (1874). 

3  Pullman  v.  Upton,  96  U.  S.  328 
(1877).  A  party  purchasing  a  certifi- 
cate of  stock  not  under  seal  nor 
signed  by  the  president  must  take 
notice,  and  cannot  afterwards  com- 
plain that  it  was  an  irregular  in- 
crease of  stock.  Byers  v.  Eollins,  13 
Colo.  23  (1889).  Stockholder  partici- 
pating in  irregular  increase  of  stock 
cannot  afterwards  objel^.t  to  it.  Poole- 
V.  West  Point,  etc.  Assoc,  30  Fed. 
Eep.  513  (1887).  Irregularities  in  the 
increase  of  the  capital  stock  will  be 
disregarded  as  between  the  stock- 
holders who  participate.  Bailey  v. 
Champlain,  etc.  Co.,  77  Wis.  45S 
(1890);  Bard  v.  Banigan,  39  Fed.  Eep. 
13  (1889);  aff'd,  Banigan  v.  Bard,  184 
U.  S.  291. 
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corporate  creditors,  stockholders  who  have  subscribed  for  the 
increased  stock,  accepted  the  certificate,  and  received  dividends 
thereon,  are  estopped  from  defeating  an  action  on  their  sub- 
scription by  setting  up  that  the  stock  was  increased  in  an  ir- 
regular or  unlawful  manner.^    Subscribers  to  increased  capital 


1  Chubb  V.  Upton,  95  TJ.  S.  665  (1877) ; 
lie  MiUer's  Dale,  etc.  Co.,  L.  R.  31  Ch. 
D.  311  (1885),  in  which  a  subscriber 
to  new  shares  was  not  permitted,  to 
plead,  as  against  creditors,  that  the 
issue  was  irregular  because  only 
thirteen  days  had  elapsed  between 
the  passing  of  the  resolution  to  in- 
crease the  capital  and  the  confirm- 
ing of  it,  when  the  law  required  four- 
teen days;  Kansas  City  Hotel  Co.  v. 
Harris,  51  Mo.  464  (1873);  and  see 
McCarthy  v.  Lavasch,e,  89  111.  270 
>  (1878) ;  Veeder  v.  Mudgett,  95  N.  Y.  393 
(1884) — the  last  case  holding  that  a 
statute  allowing  increase  to  be  made 
by  stockholders  in  meeting  assem- 
bled on  a  specified  notice  is  invalid 
if  the  notice  did  not  conform  to  the 
statute,  but  that  the  stockholders  are 
liable  nevertheless  to  corporate  cred- 
itors on  such  stock.  Sewell's  Case, 
L.  E.  3  Ch.  App.  131  (1868);  Upton  v. 
Jackson,  1  Flip.  413  (1874);  S.  C,  28 
Fed.  Cas.  844;  Kansas  City  Hotel  Co. 
V.  Hunt,  57  Mo..  136  (1874).  In  such 
a  case  the  state  alone  can  properly 
raise  the  question  whether  the  cor- 
porate stock  had  been  regularly  and 
lawfully  increased.  Pullman  v.  Up- 
ton, 96  U.  S.  339  (1877).  See  Clarke 
V.  Thomas,  34  Ohio  St.  46  (1877);  Be 
Reciprocity  Bank,  33  N.  Y.  9  (1860). 
See  also  Peckham  v.  Smith,  9  How. 
Pr.  436  (1854).  Increased  capital 
stock  is  legal,  although  it  was  issued 
to  a.  person  who  was  treasurer  of  a 
city  and  paid  for  the  stock  out  of  the 
city  funds,  the  corporation  not  know- 
ing thereof.  Olson  v.  State  Bank,  69 
N.  W.  Rep.  904  (Mian.,  1897).  One  who 
has  accepted  increased  stock  of  a  coi-- 
poration,  and  has  taken  the  office  of 
president  of  such  corporation  by  vir- 


tue alone  of  such  stock,  is  estopped 
to  question  its  validity  on  the  ground 
of  the  non-payment  of  a  tax  required 
to  be  paid  by  the  corporation  on  in- 
creasing its  stock.  Peck  v.  Elliott, 
79  Fed.  Rep  10  (1897).  Where,  upon 
the  increase  of  the  capital  stock, 
$3,000  of  stock  is  issued  to  a  party 
for  a  patent-right,  and  in  about  six 
months  the  patent-right  is  assigned 
back  to  him  for  $1,  he  will  be  held 
liable  for  the  $3,000  in  case  the  cor- 
poration becomes  insolvent.  Peck  v. 
EUiott,  79  Fed.  Rep.  10  (1897).  A 
holder  of  increased  capital  stock  of 
a  national  bank  cannot  defeat  the 
statutory  liability  on  the  ground  that 
the  increase  was  irregularly  made 
and  was  fraudulently  made,  in  that 
the  directors  issued  it  to  themselves 
without  paying  therefor.  Latimer 
V.  Bard,  76  Fed.  Rep.  536  (1896).  Even 
after  the  corporation  has  passed  into 
the  hands  of  a  receiver,  a  subscriber 
for  stock  may  rescind  and  sue  for 
money  paid,  fraudulent  representa- 
tions having  been  made  as  to  the 
condition  of  the  company,  the  sub- 
scription being  for  increased  stock, 
and  the  ijiorease  not  having  been, 
made  until  sometime  after  the  sub- 
scription. Newbegin  v.  Newton  Nat. 
Bank,  66  Fed.  Rep.  701  (1895);  aff'd, 
Newton  Nat.  Bank  v.  Newbegin,  74 
Fed.  Rep.  135  (1896).  In  Farmers' 
L.  &  T.  Co.  V.  Forest  Park,  etc.  R  R, 
65  Fed.  Rep.  883  (1895),  a  mortgagee, 
who  had  not  been  made  a  party  de- 
fendant in  the  foreclosure  of  me- 
chanics' liens,  attempted  to  foreclose 
its  mortgage  and  claim  that  the  me- 
chanics-lien foreclosure  sale  was  sub- 
ject to  the  mortgage.  The  mortgage 
was  illegal  when  issued,  because  it 


563 


288.] 


mCEEASE,  EEDTJCTION,  ETC.  OF   STOCK.  [CH.  XVII. 


stock  cannot  escape  liability  therefor  by  setting  up  that  the 
notice  of  increase  was  not  published  as  required  by  statute.^ 

But  a  contrary  rule  prevails  as  regards  essential  steps  in  the 
increase.^    If  there  is  no  vote  of  the  stockholders  as  required 


exceeded  the  amount  of  the  capital 
stock  in  violation  of  the  statute. 
Eesolutions  to  increase  the  capital 
stock  had  been  passed,  but  the  papers 
had  not  been  filed,  nor  the  statutory 
fees  to  the  state  paid,  until  after  the 
foreclosure  of  the  mechanics'  hens. 
The  company  had  received  nothing 
from  the  bonds.  The  purchasers  at 
the  first  foreclosure  sale  had  ex- 
peuded  large  sums  of  money.  Spec- 
ulators, who  long  afterwards  bought 
the  bonds  with  knowledge  of  the 
facts,  bought  them  for  a  small  sum 
in  order  to  bring  this  suit.  The  suit 
failed.  It  is  no  defense  to  a  mort- 
gage that  a  consolidation  was  irreg- 
ular, or  that  the  debt  exceeded  the 
capital  stock,  contrary  to  statute, 
or  that  an  increase  of  stock  was  ir- 
regular, or  that  there  had  been  an 
overissue  of  bonds,  all  parties  having 
concurred  therein  and  interest  hav- 
ing been  paid  for  three  years.  Farm- 
ers' L.  &  T.  Co.  V.  Toledo,  etc.  R'y, 
67  Fed.  Rep.  49  (1895).  This  same 
principle  has  arisen  in  many  munici- 
pal-bond cases,  holding  that,  although 
the  bonds  are  not  issued  in  conform- 
ity with  the  statute,  yet,  if  the  mu- 
nicipality had  the  benefit  of  the 
m^oney,  it  is  bound.  See  also  the 
principles  and  cases  in  §  298,  infra. 
The  invalidity  or  irregularity  of  an 
increase  of  stock  may  be  set  up  by 
the  subscribers  therefor  as  against 
creditors  who  were  stockholders  and 
managers  of  the  company.  Sayles 
V.  Brown,  40  Fed.  Rep.  8  (1889). 

iHandley  v.  Stutz,  139  U.S.  417 
(1891).  Holders  of  increased  capital 
stock  cannot  defeat  their  liability  for 
the  subscription  price  by  alleging 
that  the  increase  was  ma^e  by  a 
stockholders'  meeting   held   out  of 


the  state,  or  that  proper  notice  of 
the  meeting  was  not  given,  or  that 
the  required  statutory  publication 
of  the  increase  was  not  made.  Stutz 
V.  Handley,  41  Fed.  Rep.  531  (1890). 
If  the  stockholders  have  knowledge 
of  the  intention  to  increase  the  stock, 
the  failure  to  give  statutory  notice 
cannot  be  taken  advantage  of  by  one 
not  injured  by  such  want  of  notice. 
Columbia  Nat.  Bank's  Appeal,  16  W. 
N.  Cas.  357;  43  Leg.  Int.  326  (1885). 
Irregularity  of  notice  of  a  meeting 
to  increase  the  capital  stock  has  been 
held  to  be  fatal.  Re  Wheeler,  2  Abb. 
Pr.  (N.  S.)  361  (1866).  If  the  statute 
requires  a  publication  of  notice  of 
the  intended  increase,  such  publica- 
tion m.ust  be  made.  As  to  the  state, 
this  publication  cannot  be  waived, 
even  by  imanimous  consent  of  the 
stockholders.  The  public  are  entitled 
to  knowledge  of  the  increasa  State 
V.  McGrath,  86  Mo.  239  (1885),  the 
court  refusing  to  grant  a  mandamus 
to  compel  the  secretary  of  state  to 
file  the  certificate.  Cf.  §  599,  infra. 
Concerning  the  failure  to  give  the 
requisite  notice,  see  also  chs.  XXXVI 
and  XL VI,  infra.  Where  a  person 
subscribes  to  the  proposed  increased 
capital  stock,  and  the  officers  surrep- 
titiously transfer  some  of  their  own 
old  stock  to  him,  he  is  not  liable  on 
the  statutory  liability  thereon,  even 
though  he  accepted  the  stock,  being 
ignorant  of  the  fraud  practiced  upon 
him.  Stephens  v.  Follett,  43  Fed.  Rep. 
842  (1890).    Cf  75  N.  W.  Rep.  380. 

2  Where  creditors'  i-ights  do  not  in- 
tervene, a  subscriber  for  increased 
capital  stock  may  defend  against  the 
subscription  on  the  ground  that  the 
increase  had  not  been  made  in  ac- 
cordance with  the  statutes,  and  may 
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by  statute,  they  are  not  liable  on  the  stoch.^  Stockholders  of 
the  original  capital  stock  are  of  course  not  liable  for  the  de- 
faults of  subscribers  to  the  increased  capital  stock.^ 


do  so  even  though  he  has  paid  part 
of  the  subscription  and  was  one  of 
the  directors.  Such  subscriber  may 
recover  back  such  part  of  the  money 
as  he  has  paid,  corporate  creditors' 
rights  not  being  prejudiced.  In  this 
case  the  company  had  not  registered 
the  increase  of  stock  as  required  by 
statute.  Union  E'y  v.  Sneed,  41  S.  W. 
Eep.  364  (Tenn.,  1897).  Where  the 
charter  provided  that  the  capital 
stock  may  be  increased  after  the  ex- 
isting capital  stock  is  paid  up,  an  in- 
crease before  such  payment  is  irreg- 
ular, and  a  subscriber  to  an  increase 
so  made  is  not  liable.  Page  u  Austin, 
10  S.  C.  Rep.  (Can.)  133  (1884).  The 
annual  meeting  cannot  vote  an  in- 
crease of  the  capital  stock  unless 
special  notice  of  that  business  has 
been  given,  even  though  the  by-laws 
provide  that  any  business  may  be 
transacted  at  the  annual  meeting 
without  special  notice;  the  statute, 
however,  prescribing  that  an  increase 
of  capital  stock  may  be  at "  any  meet- 
ing called  for  the  purpose."  Jones  u 
Concord,  etc.  R.  R.,  38  AtL  Rep.  120 
(N.  H.,  1892). 

1  The  receiver  of  a  national  bank 
cannot  hold  stockholders  liable  on 
increased  stock  where  such  increase 
was  not  authorized  by  a  two-thirds 
vote  of  the  stockholders.  Winters  v. 
Armstrong,  37  Fed.  Eep.  508  (1889). 
In  American  Tube  Works  v.  Boston 
Machine  Co.,  139  Mass.  5  (1885),  it  was 
held  that  a  creditor  who  had  taken 
irregularly  issued  stock  in  payment 
of  his  debt  might,  over  two  years 
thereafter,  and  after  the  corporation 
became  insolvent,  repudiateihe  stock 
and  again  become  a  creditor.  Where 
the  president  issues  increased  capital 
stock  to  himself  and  pays  for  it,  it 
seems  that  upon  the  insolvency  of 
the  company  he  cannot  rescind  the 


transaction  on  the  ground  that  the 
increased  stock  had  never  been  voted 
by  the  stockholders  or  authorized 
by  the  comptroller  of  the  currency. 
Western  Nat.  Bank  v.  Armstrong,  153 
TJ.  S.  346  (1893).  A  person  who  sub- 
scribes and  pays  for  stock  in  a  corpo- 
ration may  return  the  stock  and  re- 
cover back  his  subscription  where 
such  stock  subscribed  for  by  him  was 
increased  capital  stock,  but  the  in- 
crease was  not  made  according  to 
law.  In  this  case  the  stockholders 
had  voted  the  increase,  but  had  not 
given  thirty  days'  public  notice,  and 
had  not  filed  a  certificate  with  the 
secretary  of  state  as  required  by  stat- 
ute. Lincoln  v.  New  Orleans  Exp. 
Co.,  45  La.  Ann.  729  (1893). 

2Veeder  v.  Mudgett,  95  N.  Y.  395 
(1884).  See  also  §  315,  m.'pra.  A 
stockholder  not  participating  is  not 
liable  for  fraud  in  the  increase  of  stock 
where  the  directors  received  pay 
therefor  in  notes  which  are  worth- 
less. So  held  under  the  Iowa  stat- 
ute. Miller  v.  Bradish,  69  Iowa,  278 
(1886).  See  also  Delano  v.  Butler,  118 
'U.  S.  634  (1886).  A  statutory  require- 
ment that  a  certificate  shall  be  filed 
w^hen  stock  is  fully  paid  does  not 
render  old  stockholders  liable  for 
failure  to  file  as  to  increased  stock. 
Sayles  u  Brown,  40  Fed.  Rep.  8  (1889). 
A  liability  imposed  imtil  a  specified 
certificate  is  filed  is  not  revived  by 
an  increase  of  the  capital  stock. 
Veeder  v.  Mudgett,  95  N.  Y.  295  (1884). 
See  also  Ochiltree  v.  Railroad  Co.,  31 
Wall.  349  (1874),  as  to  Uability  on  in- 
crease of  capital  stock.  As  to  the 
liability  on  a  reduction  of  the  capi- 
tal stock  and  the  constitutionality 
thereof,  see  Dane  v.  Young,  61  Me. 
160  (1872) ;  also  §  497,  infra.  In  suing 
a  stockholder  on  a  statutory  liability 
for  failure  to  file  a  certificate  upon 
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§  289.  Miglits  and  liabilities  of  the  sliareholders  upon  a  re- 
duction of  the  capital  stock. —  Upon  an  authorized  reduction  of 
the  capital  stock  of  an  incorporated  company,  regularly  effected, 
the  amount  of  corporate  assets  over  and  above  the  amount 
of  the  capital  stock  as  reduced  is  equivalent  to  surplus  profits, 
and  may  be  treated  as  such  by  the  corporation.  It  may  be  set 
aside  as  surplus,  or  it  may  be  divided  among  the  shareholders 
proportionally  by  a  dividend,  unless  the  rights  of  previous  cor- 
porate creditors  would  thereby  be  injured.^     Under  certain  cir- 


an  increase  in  the  capital  stock,  only 
those  who  hold  the  increased  capital 
stock  are  liable.  Griffith  v.  Green, 
139  N.  Y.  517  (1892). 

I  Strong  V.  Brooklyn  Crosstown  R. 
E.,  93  N.  Y.  436  (1883),  where  a  corpora- 
tion whose  capital  had  been  reduced 
one-half  issued  certificates  of  indebt- 
edness bearing  interest  bo  sharehold- 
ers for  the  excess.  The  application 
of  a  dissenting  holder  to  have  them 
declared  illegal,  and  to  restrain  the 
coi-poration  from  paying  them,  was 
refused;  Seeley  v.  New  York,  etc. 
Bank,  8  Daly,  400  (1878);  aff'd,  78 
N.  Y.  608  (1879);  McCann  v.  First  Nat. 
Bank,  112  Ind.  354  (1887),  approving 
of  the  text  herein,  and  holding  that 
where,  by  reason  of  bad  debts,  the 
capital  stock  is  reduced,  a  subsequent 
collection  of  such  debts  does  not  sus- 
tain an  action  by  a  stockholder  for 
his  propoi-tion  thereof.  If  an  increase 
of  capital  stock  is  afterwards  can- 
celed, a  corporate  creditor  who  was 
such  pre^dous  to  the  increase  cannot 
complain.  Coit  v.  Gold  Amal.  Co., 
119  U.  S.  343  (1886).  A  subscriber 
to  the  increased  stock  may  recover 
back  the  money  paid  thereon  if  the 
corporation  afterwards  reduces  the 
proposed  increase,  so  that  it  shall  cor- 
respond to  the  amount  actually  sub- 
scribed for.  The  principle  laid  down 
in  Sg  176-181,  supra,  applies.  Eaton 
V.  Pacific  Nat.  Bank,  144  Mass.  260 
(1887).  Cf.  %2S8,  supra.  For  the  rules 
herein  relative  to  life  estates  and  re- 
mainders in  stock,  see  §  559,  infra. 


A  stockholder  may  enjoin  the  cor- 
poration from  reducing  its  capital 
stock,  as  allowed  by  statute;  calling 
in  all  certificates  of  stock;  issuing 
new  certificates  proportionately;  de- 
claring a  dividend  of  the  surplus 
over  the  reduced  capital  stock,  and, 
on  account  of  the  corporate  property 
being  invested,  borrowing  money  to 
pay  that  dividend.  Coquard  v.  St. 
Louis,  etc.  Co.,  7  S.  W.  Rep.  176  (Mo., 
1888).  Under  the  English  statute  a 
reduction  of  the  capital  stock  re- 
duces the  preferred  as  well  as  the 
common  stock.  Bannatyne  v.  Direct, 
etc.  Co.,  L.  R.  34  Ch.  D.  287  (1886). 
And  in  general,  see  also  Re  State  Ins. 
Co.,  14  Fed.  Rei3.  28  (1882);  Excelsior 
PetroL  Co.  v.  Lacey,  63  N.  Y.  422 
(1875).  A  by-law  cannot  compel  a 
stockholder  to  sell  his  stock  to  the 
corporation  for  the  purpose  of  retir- 
ing it.  Bergman  v.  St.  Paul,  etc. 
Assoc,  29  Minn.  275  (1882).  In  Eng- 
land it  is  the  rule  that,  when  the  as- 
sets are  already  reduced  by  losses,  the 
corporation  cannot  effect  a  reduction 
of  the  capital  stock  so  as  to  cover  up 
the  losses.  Re  Ebbw  Vale  Steel,  etc. 
Co.,  L.  R.  4  Ch.  D.  837  (1877).  And 
yet  it  would  seem  that  a  greater  in- 
jury would  be  worked  upon  the  pub- 
lic by  continuing  business  with  an 
impaired  capital  than  to  reduce  it 
openly  to  what  it  actually  is.  Cf.  Re 
Kirkstall  Brewery  Co.,  L.  R.  5  Ch.  D. 
535  (1877).  In  England,  by  statute,  a 
plan  for  reducing  the  capital  stock 
must  be  presented  to  and  approved 
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cumstances  the  surplus  may  be  used  to  buy  outstanding  stares 
of  stock.'  But  it  is  not  the  rule  that  the  reduction  of  the  capital 
stock  of  a  corporation  always  authorizes  the  distribution  among 
the  stockholders  of  a  sum  equal  to  the  difference  between  the 
■original  and  the  reduced  amount  of  capital.  Such  a  distribu- 
tion is  lawful  only  when  it  appears  that  the  original  capital 
stock  was  unimpaired  at  the  time  of  the  decrease.  The  corpo- 
ration can  divide  among  its  stockholders  only  such  a  sum  as 
will  leave  with  the  corporation  an  amount  equal  to  the  reduced 
■capital  stook.^  JSTot  only  this,  but  corporate  creditors  who  were 
such  before  the  reduction  may  disregard  the  reduction  and  en- 
force payment  of  their  debts  from  the  original  unpaid  subscrip- 
tions, as  though  no  reduction  had  taken  place.'  Owners  of 
claims  not  yet  due  may  prevent  a  distribution  of  capital  stock 
upon  a  reduction  thereof,  unless  security  is  given.*  Eut  cred- 
itors whose  debts  were  contracted  subsequently  to  the  reduc- 
tion can  look  only  to  the  capital  stock,  as  reduced,  for  security. 
They  will  be  held  to  have  given  credit  upon  the  faith  of  that 
amount  of  stock  alone.'  "Where  preferred  stock  was  to  have 
five  per  cent  and  the  common  stock  seven  per  cent,  and  the  re- 
maining profits  were  to  go  equally  to  the  common  stock  and 

by  the  courts.    Be  Direct,  etc.  Co.,  Dane  v.  Young,   61  Me.  160  (1873). 

L.  R.  34  Ch.  D.  307  (1886).    And  a  dis-  Cf.  Bedford  E.  R.  v.  Bowser,  48  Pa. 

tribution  of  part  of  the  capital  stock  St.  39  (1864).    A  subscriber  for  ®1,000 

among  the  shareholders  proportion-  of  stock  who   pays  in  $300,  being 

ally  is  an  unauthorized  reduction,  twenty  per  cent,  and  then  transfers 

and  the  stock  so  distributed  will  be  or-  $300  of  full-paid  stock  to  another,  is 


dered  to  be  returned.  Holmes  u.  New-  stiU  liable  for  the  remaining 

castle  Abattoir  Co.,  45i  L.  J.  (Ch.)  383  It  is  immaterial  that  the  old  certifi- 

(1875).    Where  the  capital  stock  is  re-  cates,  showing  that  twenty  per  cent 

duced  by  reason  of  certain  doubtful  had  been  paid,  were  returned  to  the 

securities,  the  securities  sliould  not  corporation,  and  only  $300  of  stock 

be  withdrawn  from  the  assets  of  the  re-issued.    This  does  not  amount  to 

bank  and  put  into  a  trust.    McCann  a  reduction  of  the  stock  to  twenty 

V.  First  Nat.  Bant,  131  Ind.  95  (1893).  per   cent.    Putnam  v.  Hutchison,  4 

1  See  §  383,  supra.  Can.  App.  378  (1896). 

2  Strong  V.  Brooklyn  Crosstown  R.  *  Re  Telegraph  Const.  Co.,  L.  R.  10 
R,  93  N.  Y.  436  (1883).  Eq.  384  (1870). 

3  Re  State  Ins.  Co.,  14  Fed.  Rep.  38  ^  Hepburn  v.  Exchange,  etc.  Co.,  4 
(1883);  Bedford  R.  E.  v.  Bowser,  48  La.  Ann.  87  (1849);  Palfrey  v.  Paul- 
Pa.  St.  39  (1864).  Shareholders  have  ding,  7  La.  Ann.  363  (1853);  Cooper  ii. 
no  power  to  avoid  liability  on  their  Frederick,  9  Ala.  738,  743  (1846).  C/. 
stock  by  reducing  either  the  amount  Re  State  Ins.  Co.,  15  Fed.  Rep.  38 
.of  it  or  the  par  value  of  the  shares.  (1883). 

567 


§  290.] 


INCEEASE,  EEDUCTION,  ETC.  OF   STOCK.  [cH.  XVII. 


to  founders'  sliares,  and  a  reduction  of  capital  is  made  by  rea- 
son of  losses,  the  reduction  may  be  made  by  canceling  the 
founders'  shares  and  part  of  the  common  stock.^ 

A  reduction  of  the  capital  stock  is  effected  only  when  .all 
statutory  formalities  have  been  complied  with.^  But  corporate 
creditors  who  become  such  after  a  reduction  of  the  capital  stock 
has  been  made  cannot  claim  that  such  reduction  was  irregularly 
made  and  that  the  holders  of  the  canceled  capital  stock  are 
consequently  liable  stiU.' 

§  290.  Change  in  the  nuniber  or  i^ar  value  of  the  shares. —  It 
is  a  principle  of  law  closely  related  to  those  already  set  forth 
in  this  chapter,  and  well  settled,  that  the  number  of  shares  into 
which  the  capital  stock  has  been  divided,  and  the  par  value  of 
those  shares,  can  neither  be  increased  nor  diminished,  in  number 
or  ia  value,  without  express  warrant  of  authority  either  from 
the  legislature  or  the  charter  of  the  company.*  "When,  however, 


1  Re  London,  etc.  Inv.  Corporation, 
[1895]  3  Ch.  860,  the  court  saying  that 
"  where  there  are  different  classes  of 
shares  the  loss  on  a  reduction  ought 
to  fall  on  those  who  would  have  to 
bear  it  if  there  was  a  winding  up." 
See  also  §  278,  supra.  Under  the 
English  statutes,  where  the  capital 
stock  consists  of  stock  and  deferred 
stock,  the  former  being  practically 
preferred  stock  and  the  latter  com- 
mon stock,  a  reduction  of  the  whole 
capital  stock  may  be  effected,  with 
the  consent  of  the  common  stock- 
holders, by  canceling  a  part  of  the 
common  stock  and  having  the  re- 
mainder become  preferred  stock  (in 
other  words,  by  wiping  out  all  prefer- 
ences), even  though  some  of  the  pre- 
ferred stockholders  objected,  there 
being  originally  no  preferences  as  to 
assets.  Re  Hyderabad  Co.,  75  L.  T. 
Rep.  33  (1896). 

2  See  Moses  v.  Ocoee  Bank,  1  Lea 
(Tenn.),  398  (1878),  holding  that,  where 
a  corporation  has  power  imder  its 
charter  to  reduce  its  capital  stock,  it 
must  clearly  appear  that  it  has  or- 
dered the  reduction  to  be  made; 
neither  equivocal  acts  nor  inferences 


nor  unauthorized  acts  of  a  president 
or  director  vTiU  be  sufficient;  Ferris 
V.  Ludlow,  7  Ind.  517  (1856),  holding 
that  where  the  records  of  a  company 
showed  that  propositions  to  reduce  its 
stock  had  been  made,  but  failed  to 
show  any  acceptance,  there  was  no 
reduction.  See  also  Grangers',  etc. 
Ins.  Co.  V.  Kamper,  78  Ala.  335  (1883). 

3  Gade  v.  Perkins,  46  N.  E.  Eep.  38(> 
(IIL,  1896). 

*  Salem  Mill-dam  Corp.  v.  Hopes,  33 
Mass.  33  (1837);  Re  Financial  Corpo- 
ration (Holmes's  Case),  L.  R  3  Ch. 
App.  714,  733  (1867);  Droitwich  Salt 
Co.  V.  Curzon,  L.  R.  3  Excli.  35,  43 
(1867);  Smith  v.  Goldsworthy,  4  Q.  B. 
430  (1843).  Cf.  SeweU's  Case,  L.  R  3 
Ch.  App.  131  (1868).  A  corporation 
has  no  implied  powet  to  change  the 
number  or  par  value  of  its  stock.  The 
stock  as  so  changed  is  void,  and  the 
holders  are  not  Hable  thereon  even 
to  corporate  creditors,  and  even 
though  the  money  paid  by  them  for 
the  stock  has  been  returned  to  them. 
Tschumi  v.  Hills,  51  Pac.  Rep.  619 
(Kan.,  1897).  "  A  corporation  with  a 
fixed  capital,  divided  into  a  fixed 
number  of  shares,  can  have  no  power 
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the  charter  does  not  fix  the  number  or  amount  of  the  shares,  it 
devolves  upon  the  shareholders  or  directors  to  fix  them;  and  in 
such  a  case  it  seems  that  the  limit  established  might  lavff ully 
be  changed  without  special  authority .^ 

B.    ILLEGAL   INOEEASE    OF   STOCK,  BEraO    OVEEISSUED   STOCK, 

§  291.  Unauthorized  increase  of  stack  may  amount  to  over- 
issued stocTc. —  Where  the  full  capital  stock  of  a  corporation  has- 
been  issued,  and  there  is  no  statute  or  charter  provision  author- 
izing an  increase  of  the  stock,  it  is  clear  that  any  issue  of  stock 
in  excess  of  the  capital  stock  is  not  a  legitimate  increase  of  the 
capital  stock.  It  is  unauthorized  and  illegal,  and  is  termed  in 
law  an  overissue  of  stock.  There  is  a  clear  distinction  between 
overissued  stock  and  an  irregular  increase  of  stock.  The  former 
is  where  an  increase  of  the  stock  is  made,  although  no  increase 
is  authorized  by  the  charter  or  by  statute.  The  latter  occurs 
when  there  is  a  statutory  or  charter  provision  authorizing  an 
increase  of  the  stock,  but  the  formalities  prescribed  for  making 
that  increase  have  not  been  strictly  complied  with.  Overissued 
stock  is  void,  while  an  irregular  increase  of  stock  is  merely 
voidable. 

The  issue  by  a  corporation  of  new  certijBLcates  of  stock  in 
place  of  lost  certificates  does  not  constitute  an  overissue  of 
stock.^    An  overissue  of  stock  often  arises  by  forgery  on  the 

of  its  own  volition,  or  by  any  act  of  of  the  common  stock  and  not  of  the 

its  officers  and  agents,  to  enlarge  its  preferred  is  not  allowed  in  England, 

capital  or  increase  the  number  of  Me  Union,  etc.  Co.,  L.  E.  42  Ch.  D.  513 

shares  into  which  it  is  divided.    The  (1889). 

supreme  legislative  power  of  the  state        i  Somerset,  etc.  E.  E.  v.  Gushing,  45 

can  alone  confer  that  authority."  It  Me.  524  (1858);  Ambergate,  etc.  E'y 

cannot  be  increased  "  by  the  covert  v.  Mitchell,  4  Exch.  540  (1849) ;  He 

or  fraudulent  efforts  of  one  or  more  European  Cent.  E'y,  L-  K-  8  Eq.  438 

of  the  agents  of  the  corporation."  (1869).    It  has  been  held  allowable. 

New  York,  etc.  E.  E.  v.  Schuyler,  34  however,  for  the  company  to  allow 

N.  Y.  30,  49  (1865).     Gf.  ScoviU  v.  the  holders  of  paid-up  shares  to  re- 

Thayer,  105  U.  S.  148  (1881).    Where  turn  them  and  take    in  exchange 

all  the  shares  are  reduced  in  par  value  shares  of  double  the  par  value  as  half 

from  $50  to  $88,  and  the  $12  difference  paid  up,  and  vice  versa,  both  kinds 

is  paid  to  the  stockholders  in  cash,  of  stock  being  authorized.  Teasdale's 

this  is  a  reduction  of  capital  stock  Case,  L.  E.  9  Ch.  App.  54  (1878). 
and  not  a  dividend,  and  cannot  be        2  Kinnan  u  Forty-second,  etc.  R  K., 

taxed  as  a  dividend.   Commonwealth  21  N.  Y.  Supp.  789  (1898).    See  also- 

V.  Central  Transp.  Co.,  145  Pa.  St.  89  §§  368-370,  infra. 
(1891).    A  reduction  of  the  par  value 
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part  of  an  officer  of  the  corporation  who  forges  the  necessary- 
names  of  the  corporate  officers  to  the  certificate  and  puts  it  in 
circulation.! 

§  292.  Overissued  stoch  is  absolutely  void. —  By  overissued 
stock  is  to  be  understood  stock  issued  in  excess  of  the  amount 
limited  and  prescribed  by  the  act  of  incorporation.  Certifi- 
cates of  stock  issued  in  excess  of  the  certificates  that  represent 
the  full  authorized  capital  stock  of  the  corporation  represent 
overissued  stock.  Such  stock  is  spurious  and  wholly  void. 
This  is  the  settled  law,  and  it  prevails  equally  whether  the  over- 
issue is  the  result  of  accident  or  mistake,  or  want  of  knowledge 
of  the  law,  or  is  due  to  fraud  and  intentional  wrong-doing. 
The  arrnnus  or  intent  of  the  parties  to  the  overissue  is  not  ma- 
terial. Overissued  stock,  no  matter  how  overissued,  represents 
nothing,  and  is  wholly  and  entirely  valueless  and  void.^  So 
rigid  and  well  established  is  this  rule  that  not  even  a  'bona  fide 
holder  of  such  stock  can  give  to  it  any  validity  or  vitality.  Over- 
issued or  spurious  stock  may,  however,  it  seems,  be  legalized  by 
a  subsequent  legal  increase  of  the  capital  stock.' 

§  293.  LiaMUty  of  the  corporation  as  to  overissued  stocJc  — 
Who  is  a  lona  fide  holder. —  Although  it  is  settled  law  that 
overissued  stock  is  void  and  valueless,  and  that  no  action  lies 
either  to  compel  the  corporation  to  recognize  the  holder  as  a 
stockholder,  or  to  issue  in  place  thereof  a  valid  certificate,  yet 
where  overissued  certificates  of  stock,  signed  or  purporting  to 
be  signed  by  the  corporate  officers  having  the  authority  to  issue 
stock,  and  actually  issued  by  such  officers,  are  purchased  by 
any  person,  or  are  taken  in  any  manner  in  good  faith  and  for 

1  See  §  293,  infra.  Wright's  Appeal,  99  Pa.  St.  423  (1883) ; 

2  The  great  and  leading  case  on  this    Scovill  v.  Thayer,  105  U.  S.  143  (1881). 
subject  is  New  York,  etc.  E.  R.  v.    See  also  §  281,  supra. 

Schuyler,  34  N.  Y.  30  (1865) ;  Hayden  s  gewell's  Case,  L.  E.  3  Ch.  App.  131 
V.  Charter  Oak  Driving  Park,  63  Conn.  (1868) ;  New  York,  etc.  R.  R.  v.  Schuy- 
143  (1893).  Cf.  Mechanics'  Bank  v.  ler,  34  N..Y.  30,  56,57  (1865).  A  re- 
New  York,  etc.  R.  R.,  13  N.  Y.  599  organized  company  may  be  charged 
(1856).  See  also,  as  to  the  point  that  with  notice  of  the  reorganization 
overissued  stock  is  void  even  in  the  agreement,  and  may  be  estopped 
hands  of  bona  fide  holders,  People's  from  complaining  that  a  part  of  the 
Bank  v.  Kurtz,  99  Pa.  St.  344  (1883) ;  securities  issued  by  the  old  corpora- 
Bruff  V.  Mali,  36  N.  Y.  300  (1867);  tion  were  overissues.  Bavidson  v. 
People  V.  Parker  Vein  Coal  Co.,  10  Mexican  Nat.  R.  R.,  11  N.  Y.  App. 
How.  Pr.  543  (1854);  Sewell's  Case,  Div.  28  (1896). 
1,.   E.  3    Ch.  App.   131,  138    (1868); 
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value,  suoli  lona  fidehol&.Qic  may  sue  the  corporation  in  tort  and 
recover  damages.^ 

There  is,  however,  a  very  important  limitation  to  this  rule. 
It  is  well  established  that  a  person  dealing  with  an  officer  of  a 
corporation  in  a  matter  in  which  the  officer  is  personally  inter- 
ested is  not  a  honafide  holder  of  corporate  securities  received 
by  him  from  the  officer  in  that  transaction.  He  is  bound  to 
inquire  into  the  legality  of  any  stock  or  corporate  note  which 
such  officer  issues  or  transfers  to  him,  and  is  chargeable  with 
notice  of  illegalities  in  the  issue.  This  rule  applies  particularly 
to  overissued  or  fraudulently-issued  stock.  A  person  receiving 
stock  from  a  corporate  officer  as  collateral  security  for  a  per- 
sonal obligation  of  such  officer,  or  purchasing  stock  from  such 
officer,  is  boimd  to  inquire  into  the  legality  of  the  issue.  He  is 
not  a  lona  fide  holder,  and  cannot  hold  the  corporation  liable 
on  the  ground  that  the  stock  was  spurious.^ 


1  New  York,  etc.  R.  R.  v.  Schuyler, 
34  N.  y.  30,  49,  60  (1865);  Bruff  v. 
Mali,  36  N.  Y.  SOO  (1867);  Titus  v. 
Great  "Western  Tump.,  5  Lans.  350 
<1873);  S.  C,  61  N.  Y.  237  (1874);  Bank 
of  Kentucky  v.  Schuylkill  Bank,  1 
Pars.  Sel.  Cas.  180,  316  (1846).  This 
was  a  suit  in  equity  by  a  bank  against 
another  bank  which,  acting  as  its 
transfer  agent,  had  made  a  large 
overissue  of  its  stock.  TomeuPark- 
ersburg  Branch  E.  E.,  39  Md.  36 
(1873);  Willis  v.  Philadelphia,  etc.  E. 
E.,  6  W.  N.  Cas.  461  (1878);  Willis  v. 
Fry,  13  Phila.  33(1879);  People's  Bank 
V.  Kurtz,  99  Pa.  St.  344  (1883).  See 
also  Daly  v.  Thompson,  10  M.  &  W. 
309  (1843);  iJe  Bahia,  etc.  E'y,  L.  E. 
3  Q.  B.  584,  595  (1868);  Simm  v.  Anglo- 
Amer.  TeL  Co.,  L.  E.  5  Q.  B.  D.  188 
(1879);  Waterhouse  v.  London,  etc. 
E'y,  41  L.  T.  Eep.  553  (1879);  Man^le- 
baum  V.  North  Am.  Min.  Co.,  4  Mich. 
465  (1857);  Wright's  Appeal,  99  Pa. 
St.  435  (1882).  In  many  of  these  cases 
the  overissue  was  due  to  a  mistake 
of  the  corporation  in  allowing  a  trans- 
fer of  stock.  The  failure  to  surren- 
der an  old  certificate  does  not  give 
a  purchaser  of  stock  notice  tluit  an 


overissue  is  being  made.  Allen  v. 
South  Boston  E.  R.,  150  Mass.  300 
(1889).  A  party  who  purchases  over- 
issued stock,  but  is  not  a  purchaser 
in  good  faith  for  full  value,  cannot 
hold  the  company  liable  where  the 
stock  was  issued  by  the  executive 
committee  without  authoritj'.  Eyd6r 
■u.  Bushwick  E.  R,  134  N.  Y.  83  (1893). 
Where  a  party  contracts  to  deliver 
notes  for  stock,  and  before  the  deliv- 
ery of  the  notes  the  stock  is  sent  to 
the  corporation  for  transfer,  and  the 
corporation  refuses  to  transfer  the 
same  on  the  gi'ound  that  it  was  over- 
issued stock,  the  vendee  has  no  re- 
course against  the  corporation  if  he 
delivers  the  notes  to  the  vendor  after 
receiving  such  information  from  the 
corporation.  In  this  case  the  vendor 
was  president  of  the  corporation. 
Haydenu  Charter  Oak  Driving  Park, 
63  Conn.  143  (1893). 

2  Farrington  v.  South  Boston  R.  R., 
150  Mass.  406  (1890);  Moores  v.  Citi- 
zens' Nat.  Bank,  111  U.  S.  156  (1884); 
Wilson  u  Metropolitan  El.  R'y,  130 
N.  Y.  145  (1890).  See  also  §§  737  and 
766,  infra.  A  person  taking  bonds 
from  a  corporation  to  secure  a  pri- 
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Where  a  certificate  of  stock  is  forged  by  persons  other  than 
the  corporate  officers,  the  corporation  is  of  course  not  liable 
thereon  unless  it  has  recognized  such  certificate  in  some  way. 
But  where  the  forgery  was  by  a  corporate  officer,  or  has  been 
recognized  in  some  way  by  the  corporation,  difficult  questions 
arise.  The  law  on  the  subject  is  somewhat  unsettled,  and  at 
present  each  case  seems  to  turn  largely  on  the  facts  in  that 
case.  In  Massachusetts  the  rule  seems  to  be  that  the  corpora- 
tion is  not  liable  if  forgery  enters  into  the  transaction.^    In 


vate  debt  is  bound  to  ascertain  the 
right  of  the  oflScer  to  so  issue  the 
bonds.  Germania,  etc.  Co.  v.  Boyn- 
ton,  71  Fed.  Eep.  797  (1896).  A  party 
taking  from  the  president,  as  security 
for  a  loan  to  him  personally,  ware- 
house receipts  issued  by  the  corpora- 
tion, is  not  a  bond  fide  holder.  Bank 
of  N.  Y.  etc.  Assoc,  v.  American 
Dock,  etc.  Co.,  143  N.  Y.  559  (1894). 
Of.  Hanover  Nat.  Bank  v.  American 
Dock  Co.,  75  Hun,  55  (1894).  Where 
a  corporate  note  is  issued  to  a  third 
person  and  then  passes  into  the 
hands  of  an  officer,  the  person  tak- 
ing it  from  the  officer  is  not  affected 
by  the  rule  that  a  person  taking  cor- 
porate paper  in  its  original  issue  by 
a  coi-poration  is  boimd  to  ascertaia 
the  facts  if  the  officer  is  personally  in- 
terested in  the  transaction.  Cheever 
V.  Pittsburgh,  etc.  E.  R,  150  N.  Y.  59 
(1896).  In  the  federal  courts  a  per- 
son taking  from  the  president  of  a 
corporation  a  note  signed  by  the  cor- 
poration and  indorsed  by  him  is  not 
bound  to  inquire  into  the  considera- 
tion. Doe  V.  Northwestern  Coal,  etc. 
Co.,  78  Fed.  Eep.  63  (1896).  A  princi- 
pal taking  bonds  as  collateral  secu- 
rity to  a  note  sent  to  him  by  his 
agent  is  not  chargeable  with  notice 
of  the  fact  that  the  agent,  as  the 
agent  of  a  corporation,  has  fraudu- 
lently put  the  bonds  into  circulation. 
Thomson-Houston  Electric  Co.  v.  Cap- 
itol Electric  Co.,  56  Fed.  Eep.  849 
(1893).  But  overissued  stock  issued 
by  the  president  to  his  private  debtor, 


in  payment  of  his  private  debt,  has 
been  held  not  to  confer  on  such 
debtor  a  right  to  hold  the  corpora- 
tion responsible.  Wright's  Appeal, 
99  Pa.'  St.  425  (1883).  In  this  case  the 
court  assumes  that  the  debtor  could 
not  be  heard  to  claim  bona  fides.  A 
person  taking  from  the  treasurer  of 
a  corporation  its  check  in  payment 
of  the  treasurer's  personal  debt  must 
inquire  whether  the  treasurer  was 
authorized  to  use  the  money  for  that 
purpose.  Mt.  Verd,  etc.  Co.  v.  Mc- 
Elwee,  43  S.  W.  Eep.  465  (Tenn.,  1897). 
A  person  taking  a  corporate  note 
from  an  officer  for  a  personal  liabil- 
ity is  protected,  even  though  the 
issue  of  the  note  was  not  legal,  if  it 
turns  out  that  the  books  showed  that 
the  company  authorized  the  note  and 
afterwards  affirmed  it.  St.  Joe,  etc. 
Co.  V.  First  Nat.  Bank,  50  Pac.  Eep. 
1055  (CaL,  1897).  Although  the  hus- 
band is  ia  possession  of  a  certificate  of 
stock  running  to  his  wife  and  trans- 
ferred in  blank  by  her,  yet  he  cannot 
deliver  the  same  in  payment  of  his 
personal  debt.  The  purchaser  is  not 
a  bona  ^Repurchaser.  Wilson  u.Wil- 
son-Eogers,  37  Atl.  Rep.  117  (Pa.,  1897). 
Contra,  40  Atl.  Rep.  993. 

Oil  this  subject  of  notice,  see  also 
g§  716, 727, 766,  infra;  86  Fed.  Eep.  742. 

1  Where  the  signatures  of  the  presi- 
dent and  treasurer  to  certificates  are 
required,  and  the  president  issues 
fraudulent  certiScates  to  himself  and 
forges  the  treasurer's  name  thereto, 
the  coi-poration  is  not  liable  therefor. 
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England  a  contrary  rule  seems  to  prevail.'  In  'Eew  York  the 
latest  decision  is  to  the  effect  that  the  corporation  is  not  liable.^ 
But  where  the  treasurer  is  the  proper  agent  to  issue  stock,  and 
the  president  entrusts  him  with  certificates  signed  in  blank,  the 
corporation  is  liable  for  overissued  stock  issued  and  sold  by 


'  even  to  bona  fide  purchasers.    Hill  v. 
Jewett  Pub.  Co.,  154  Mass.  172  (1891). 

1  Shaw  V.  Port  Philip,  etc.  Min.  Co., 
L.  R.  13  Q.  B.  D.  103  (1884),  where  the 
corporation  was  held  liable  on  a  cer- 
tificate signed  and  issued  by  the  sec- 
retary of  the  corporation,  but  who 
had  forged  thereto  the  names  of  the 
other  corporate  officers  whose  signa- 
tures were  necessary  to  the  issue  of  a 
certificate  of  stock.  Cf.  Duncan  v. 
Luntley,  3  Macn.  &  G.  30  (1849). 

2  Where  a  person,  who  formerly 
was  a  transfer  agent,  but  has  since 
ceased  to  be,  takes  a  certificate  of 
stock  which  had  been  signed  by  the 
former  president  of  the  company 
without  any  nam.e  being  filled  into 
the  certificate,  and  forges  the  name 
of  the  former  treasurer  to  the  certifi- 
cate, and  fills  in  his  own  name  as  the 
stockholder,  the  paper  is  a  forgery  as 
to  all  of  the  officers,  and  does  not  ren- 
der the  corporation  liable  thereon. 
The  fact  that  the  party  committing 
.the  forgery  was  the  president  at  the 
time  he  transferred  the  stock  does 
not  bind  the  corporation.  In  issuing 
the  stock  he  was  not  apparently  act- 
ing within  the  scope  of  his  authority. 
Representations  by  him  that  the 
stock  was  good  do  not  bind  the  com- 
pany, the  stock  having  been  nego- 
tiated by  him  in  business  other  than 
the  business  of  the  corporation.  The 
stock  was  negotiated  in  a  personal 
transaction  of  the  officer.  Manhat- 
tan L.  Ins.  Co.  V.  Forty-second,  etc. 
R  R.,  139  N.  Y.  146  (1893).  But  where 
the  secretary  and  treasurer,  of  a  cor- 
poration, who  is  also  its  agent  for  the 
transfer  of  stock,  and  authorized  to 
countersign  and  issue  stock  when 
signed  by  the  president,  forges  the 


name  of  the  latter  and  fraudulently 
issues  a  certificate  of  stock,  the  cor- 
poration is  liable  to  a  bank  which 
has  accepted  such  certificate  in  good 
faith  as  security  for  a  loan.  In  this 
case  the  bank  caused  inquiry  to  be 
made  at  the  office  of  the  railroad 
company,  and  was  informed  by  the 
secretary  and  treasurer  that  the  cer- 
tificate was  genuine.  The  bank  was 
allowed  to  recover,  although  it  had 
sold  the  forged  stock,  but  had  taken 
it  back  upon  the  forgery  becoming 
known.  Fifth  Avenue  Bank  v.  Forty- 
second  Street,  etc.  R.  R.,  137  N.  Y.  231 
(1893).  Where  certificates  of  stock 
are  to  be  signed  by  the  transfer  agent 
and  secretary,  and  the  president 
and  treasurer,  if  the  president  signs 
the  certificates  in  blank  and  delivers 
them  to  the  secretary  and  transfer 
agent,  and  the  latter  forges  the  name 
of  the  treasurer  to  the  certificate  and 
issues  the  certificate,  a  person  who 
loans  money  on  the  faith  of  such 
certificate,  after  inquiring  of  the 
company  whether  the  certificate  is 
genuine,  and  being  informed  by  the 
secretary  that  it  is  genuine,  may  hold 
the  company  liable  in  damages  for 
refusal  to  transfer  the  stock.  A  sec- 
ond pledgee  who  inquires  of  the  first 
pledgee  in  regard  to  the  validity  of 
the  certificate,  and  is  given  the  in- 
formation which  the  first  pledgee 
obtained  from  the  corporation,  may 
also  hold  the  company  liable,  the  sec- 
ond pledgee  having  taken  up  the  loan 
of  the  first  pledgee.  Mutual  L.  Ins. 
Co.  V.  Forty-second,  etc.  R.  R.,  74  Hun, 
505  (1893). 

On  this  subject,  see  also  §§  394,  363, 
infra. 
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the  treasurer  for  his  own  benefit,  even  though  no  old  certificate 
■was  surrendered.! 

In  Ohio,  moreover,  the  court  holds  that  where  the  president 
signs  a  large  nuniber  of  the  blank  certificates  of  stock,  and  the 


I  AUen  V.  South  Boston  R.  R,  150 
Mass.  200  (1889).  See  also  Manhattan 
Beach  Co.  v.  Earned,  37  Fed.  Rep.  484 
(1886),  where  the  corporate  ofncers 
issued  stock,  not  in  excess  of  the  cai> 
ital  stock,  but  a  part  of  the  unissued 
original  capital  stock.  They  issued 
it  for  their  own  benefit.  Where  an 
officer  of  a  corporation  fraudulently 
issued  stock  for  his  own  use,  con- 
trolled all  the  books  relating  to  the 
stock,  and  countersigned  all  the  cer- 
tificates, the  corporation  was  held  lia- 
ble for  the  spurious  stock.  Tome  v. 
Parkersburg  Branch  R.  R.,  39  Md.  36 
(1873).  So  also  where  overissued  stock 
is  issued  under  the  genuine  seal  of  the 
corporation,  the  corporation  is  liable. 
People's  Bank  v.  Kurtz,  99  Pa.  St.  344 
(1882).  Where  the  secretary  of  the 
company  has  made  fraudulent  trans- 
fers of  stock  and  falsified  the  share 
register,  and  fraudulently  induced 
two  of  the  directors  to  affix  the  seal 
of  the  company  to  the  certificates, 
the  company  is  liable  to  a  purchaser 
of  the  certificates.  The  measure  of 
damages  is  the  price  paid  by  the  pur- 
chaser for  the  certificate,  witli  in- 
terest thereon,  the  application  for 
transfer  having  been  made  to  the 
company  on  that  same  day.  i?e  Ottos, 
etc.  Mines,  [1893]  1  Ch.  618.  In  the  case 
of  Swain  v.  West  Philadelphia  Pass. 
R'y  (see  127  Pa.  St.  616),  the  supreme 
court  of  Pennsylvania  held  a  corpo- 
ration liable  for  a  fraudulent,  false, 
spurious,  and  void  issue  of  stock  by 
its  president.  "  The  liability  of  the 
railway  company  arises  on  the  prin- 
ciple of  estoppel  which  the  necessi- 
ties of  trade  and  commerce  require. 
Stock  certificates  issued  by  a  corpo- 
ration having  power  to  issue  are  a 
continuing  affirmation  of  the  owner- 
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ship  of  the  special  amount  of  stock 
by  the  person  designated  therein,  or 
his  assignee,  and  the  purchaser  has  a 
right  to  rely  thereon  and  claim  the 
benefit  of  an  estoppel  in  his  favor  as 
against  the  corporation."  See  also 
Jeanes's  Appeal,  116  Pa.  St.  573  (1887) ; 
Mount  Holly  Paper  Co.'s  Appeal,  99 
Pa.  St.  513  (1882).  Wliere  a  transfer 
clerk  of  a  corporation  makes  out  a 
spurious  and  overissued  certificate  of 
stock  in  the  name  of  a  fictitious  per- 
son, and  causes  the  genuine  signatures 
of  the  president,  assistant  treasurei-, 
and  registrar  to  be  signed  thereto  by 
them,  and  then  indorses  under  the 
blank  form  of  transfer  on  the  back 
thereof  the  name  of  the  fictitious  per- 
son, and  attests  the  same  himself  as 
a  viritness,  and  then  delivers  the  same 
to  a  broker  to  sell  on  account  of  such 
transfer  clerk,  and  the  broker,  before 
selling,  inquires  of  the  registrar  of 
transfers,  and  also  of  the  company 
itself,  as  to  whether  the  stock  is  gen- 
uine and  acceptable  for  transfer,  and 
is  told  that  it  is  all  right,  such  broker 
is  protected  under  his  sale  of  the 
stock;  and  where  the  broker  sells  the 
stock,  and  by  the  rules  of  the  stock 
exchange  is  thereafter  obliged  to  take 
it  back,  he  may  hold  the  corporation 
liable.  Jarvis  v.  Manhattan  Beach 
Co.,  148  N.  Y.  652  (1896).  In  Knox  r. 
Eden  Musee  Co.,  148  N.  Y.  441  (1896), 
certificates  of  stock  had  been  deliv- 
ered to  the  corporation  for  transfer 
and  the  new  certificates  had  been 
duly  issued.  The  old  certificates  were 
put  in  a  safe  uncanceled,  and  were 
illegally  abstracted  by  an  employee 
and  sold.  The  court  held  that  the 
company  was  not  liable  on  such  cer- 
tificates to  a  person  who  took  them 
in  pledge  from  such  employee.    The 
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secretary  fraudulently  fills  in  the  blanlis,  including  his  own 
name  as  the  o^vner  of  the  stock,  and  signs  the  certificates  as 
secretary,  and  attaches  the  corporate  seal,  and  negotiates  them 
by  indorsing  them,  the  corporation  is  liable  to  the  lona  fide 
purchaser  of  said  stock  from  the  secretary,  although  the  stock 
is  overissued  and  spurious.^  This  is  on  the  general  principle  of 
law  that  a  corporation,  like  a  natural  person,  is  liable  in  dam- 
ages for  the  torts  and  frauds  of  its  agents  when  acting  within 
the  scope  of  their  proper  employment ;  and  when  fraudulent  cer- 
tificates are  issued  by  its  officers,  and  pass  innocently  into  the 
hands  of  honafide  holders  for  value,  the  corporation  is  estopped 
to  deny  the  authority  of  such  agents,  and  cannot  escape  liability 
for  damages  so  resulting. 

If  an  innocent  holder  of  overissued  stock  brings  an  action  in 
equity  to  compel  the  corporation  to  record  the  transfer,  he  will 
be  denied  that  relief,  but  may  have,  in  lieu  thereof,  damages  at 
law.^  The  better  remedy  in  such  a  case  is  an  action  at  law,  and 
the  measure  of  damages  is  the  market  value  of  the  stock  at  the 
time  the  transfer  was  demanded.' 

§  294.  Defenses  of  the  corporation  to  such  actions. —  It  fre- 
quently happens  that  an  overissue  of  stock  is  made  without  a 
strict  compliance  with  the  formalities  of  an  issue  of  genuine 
stock.     Generally,  certificates  of  stock  must,  according  to  the 

court,  however,  based  its  decision,  not  by  a  receiver  piu-cbasing  and  cancel- 
on  the  fact  that  the  pledgee  took  ing  an  equal  amount  of  valid  stock, 
with  notice,  but  on  the  principle  of  Archer  v.  Dunham,  89  Hun,  387  (1895). 
law  that  no  one  could  acquire  title  to  i  Cincinnati,  etc.  E'y  v.  Citizens' 
stolen  certificates  of  stock.  This  case  Nat.  Bank,  47  N.  E.  Eep.  349  (Ohio, 
came  before  the  court  again  in  17  1897). 

N.  y.  App.  Div.  365  (1897).  Where  2WiUis  v.  Philadelphia,  etc.  R.  R, 
the  corporation  is  held  liable,  it  of  6  W.  N.  Cas.  461  (1878) ;  People's  Bank 
course  has  recourse  against  the  offi-  v.  Kurtz,  99  Pa.  St.  344  (1883). 
cer  guilty  of  the  fraud.  Brooklyn  '  People's  Bank  v.  Kurtz,  99  Pa.  St. 
Crosstown  K.  R.  v.  Strong,  75  N.  Y.  344(1883);  Willis  u  Philadelpliia,  etc. 
591  (1878).  Where  stock  is  treated  as  E.  R.,  6  W.  N.  Cas.  461  (1878);  Tome 
canceled  by  all  parties,  including  the  v.  Parkersburg  Branch  R.  R.,  39  Md. 
holder,  a  subsequent  transferee  of  the  36  (1873).  It  is,  however,  a  condition 
certificates  from  him  cannot  hold  the  precedent  to  maintaining  such  an  ac- 
company liable,  unless  the  transferee  tion  that  the  holder  of  the  overissued 
is  a  holder  in  good  faith  for  value,  stock  discharge  any  lien  upon  it  which 
Miller  v.  Houston,  etc.  St.  R'y,  69  Fed.  would  have  properly  attached  to  gen- 
Rep.  63  (1895).  The  liabiUty  of  the  nine  stock  under  the  same  conditions, 
corporation  to  a  bona  fide  holder  of  Mount  Holly  Paper  Co.'s  Appeal,  99 
overissued  stock  cannot  be  avoided  Pa.  St.  513  (1883). 
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by-laws  of  tlie  corporation,  be  signed  by  certain  specified  cor- 
porate officers.  Often,  however,  nothing  in  the  charter  or  by- 
laws of  the  corporation  regulates  the  form  or  contents  of  a 
certificate  of  stock.  Accordingly,  when  action  is  brought  against 
a  corporation  on  overissued  stock,  the  defense  is  sometimes  set 
up  that  the  certificates  were  not  signed  by  the  proper  oflicers, 
or  were  not  issued  with  the  usual  formalities,  and  consequently 
that,  the  purchaser  having  had  notice  of  the  infirmity,  the  cor- 
poration is  not  liable.  But  such  a  defense  is  not  favored  by 
the  courts.^  Where,  however,  the  charter  provided  that  cer- 
tificates of  stock  should  be  signed  by  the  president,  directors, 
and  treasurer,  fraudulent  overissues  signed  by  the  president 
and  treasurer  alone  were  held  not  sufficient  to  charge  the  cor- 
poration.^ 

§  295.  Personal  liaMlity  of  the  officers  of  the  corporation  on 
overissued  stocJc. —  The  oflicers  of  a  corporation  who  are  au- 
thorized to  issue  certificates  of  stock  to  the  stockholders  are 
liable  in  tort,  both  to  the  immediate  purchasers  from  them  of 
spurious  stock  falsely  and  fraudulently  certified  by  them,  and 
also  to  any  subsequent  purchaser  buying  upon  the  faith  of  the 
false  certificate,  and  sustaining  damage  thereby.'  There  may 
be  a  joint  action  against  the  corporation  and  the  corporate 
agents  issuing  the  stock,  or  a  separate  action  against  either.'' 

1  See  §  393,  supra.  v.  Sibley,  71  Ga.  726  (1883).    See  also 

2  Holbrook  v.  Fauquier,  etc.  Tump.  Daly  v.  Thompson,  10  M.  &  W.  309 
Co.,3Craiich,C.C.435(1829);S.C.,13  (1843).  By  statute  in  many  of  the 
Fed.  Cas.  333.  See  also  cases  in  notes  states  and  in  England  such  forgeries 
to  §  393,  supra.  are  made  a  special  criminal  offense. 

SBruffiu  Mali,  36  N.  Y.  200  (1867);  Eegina  v.  Nash,  3  Den.  Or.  C.  493 
Seizer  v.  Mali,  41  N.  Y.  619  (1869),  re-  (1853);  N.  Y.  Pen.  Code,  §  591.  Con- 
versing S.  C,  33  Barb.  76  (I860)'  11  cerning  the  requirements  of  an  in- 
Abb.  Pr.  139;  Cazeaux  v.  MaU,  35  dictment  for  issxiing  fraudulent 
Barb.  578  (1857).  And  the  holder  of  stock,  see  West  v.  People,  137  IlL  189 
genuine  stock  has  an  action  against  (1891).  A  criminal  statute  against 
them  for  the  depreciation  of  its  value  fraudulently  issuing  stock  does  not 
by  reason  of  the  overissue.  Shotwell  apply  to  a  transaction  where  the 
V.  MaU,  88  Barb.  445  (1863).  A  person  treasurer  obtained  a  certificate 
receiving  stock  from  the  directors  of  which  he  as  an  individual  had 
a  corporation,  in  pledge  for  a  loan  to  pledged,  and  after  obtaining  it  can- 
it,  they  knowing  that  the  stock  was  celed  it  as  treasurer  and  issued  a 
overissued,  may  sue  the  directors  for  new  certificate  to  himself  in  place 
damages  in  an  action  for  deceit,  thereof  State  v.  Moore,  39  AtL  Rep. 
Whitehaven,  etc.  Co.  v.  Reed,  54  L.  T.  584  (N.  H.,  1897). 
Rep.  360  (1886);  National  Exch.  Bank       « Bruff  v.  Mali,  36  N.  Y.  300  (1867). 
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A  corporation  may  sue  in  assumpsit  its  treasurer,  who  has  ille- 
gally issued  excessive  stock  and  converted  the  ,proceeds  to  his 
own  use.^ 

§  296.  Liability  of  the  vendor  ■  of  overissued  stoclt. —  In  the 
absence  of  fraud  the  purchaser  of  overissued  and  sxaurious  stock 
■cannot  hold  his  vendor  liable  thereon.  The  hona  fide  vendor 
can  be  held  to  warrant  only  his  own  title  to  the  shares,  not  the 
right  of  the  corporation  to  issue  them.  If  he  came  by  them 
honestly  and  sells  them  in  good  faith,  there  is  no  recourse  to 
him,  even  though  they  turn  out  to  be  spurious.^  The  supreme 
com't  of  the  United  States  holds,  however,  that  a  purchaser 
without  notice  of  a  forged  bond  may  recover  back  the  price 
paid  by  him  to  the  vendor,  even  though  the  vendor  was  himself 
a  'bona  fide  purchaser  and  without  notice  of  the  illegality  of  the 
bond.  There  is  an  implied  warranty  of  identity  of  the  thing 
sold.'  A  broker  is  not  responsible  where  he  in  good  faith  loans 
his  customers  money  in  compliance  with  his  authority,  on  cer- 
tificates of  stock  as  collateral,  even  though  they  turn  out  to  be 
forged,  provided  he  was  not  guilty  of  negligence.* 


And  when  the  action  is  against  the 
officers  responsible  for  the  fraudulent 
overissue,  if  the  evidence  shows  that 
the  entire  capital  stock  of  the  com- 
pany had  been  issued  prior  to  the 
dates  of  the  certificates  purchased 
or  held  by  the  plaintiff,  and  if  it  ap- 
pears that  the  defendants  prior 
thereto  had,  as  officers  of  the  corpo- 
ration, issued  spurious  certificates  of 
stock,  then  there  is  a  presumption  of 
law  that  the  certificates  in  contro- 
versy are  false  and  fraudulent,  and 
the  burden  is  upon  the  defendants  to 
«how  that  these  particular  certifi- 
cates were  issued,  either  upon  the 
surrender  of  certificates  of  genuine 
stock,  or  upon  the  transfer  on  the 
books  of  the  company  of  such  stock  — 
facts  peculiarly  within  the  knowl- 
edge of  the  corporate  officers.  Shot- 
weU  V.  Mali,  38  Barb.  445,  469  (1863), 
a  weU-considered  case;  Brufl  v.  Mali, 
m  N.  T.  200  (1867). 

1  Rutland  R.  R.  v.  Haven,  63  Vt.  09 
37  57' 


(1889).  See  also  Brooklyn  Crosstown 
R.  R.  V.  Strong,  75  K  Y.  591  (1878). 

estate  V.  North  Louisiana, etc.  R.  R., 
34  La.  Ann.  947(1882);  People's  Bank 
V.  Kurtz,  99  Pa.  St.  344  (1883);  Seizer 
V.  Mali,  41  N.  Y.  619  (1869),  reversing 
33  Barb.  76  (1860).  A  sale  of  bonds  is 
not  revocable  even  though  invalid 
and  the  vendor  innocently  stated 
that  they  were  valid.  Ruohs  v.  Third 
Nat.  Bank,  94  Tenn.  57  (1894).  In 
Titus  V.  Poole,  73  Him,  383  (1898),  there 
is  a  dictum  that  the  vendor  of  a  cer- 
tificate of  stock  impliedly  warrants 
the  genuineness  thereof. 

3  Meyer  v.  Richards,  163  U.  S.  385 
(1896). 

<The  question  of  negligence  is  a 
question  for  the  jury,  and  the  burden 
of  proof  is  on  the  broker.  The  bro- 
ker is  not  bound  to  present  the  cer- 
tificates to  the  company  for  verifica- 
tion. Isham  V.  Post,  141  N.  Y.  100 
(1894).  As  to  the  liability  of  brokers 
for  the  forgery  of  their  employees  in 
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§  297.  Equity  will  enjoin  voting,  transferring,  or  dividends 
on  such  stoclc,  and  will  adjust  the  rights  of  all  parties. —  A  court 
of  equity  will,  upon  a  proper  application,  grant  an  injunction  to 
prevent  the  transfer  of  illegally-issued  stock,  or  the  payment  of 
dividends  thereon,  or  the  voting  of  the  pretended  owners  of  such 
stocks.!  The  most  effectual  remedy  in  these  cases  is  a  suit  in 
equity,  instituted  by  the  corporation,  whereby,  in  one  proceed- 
ing, the  rights  and  liabilities  of  all  persons  concerned  with  the 
overissue  of  the  stock  are  fully  and  finally  determined  and  ad- 
judicated, and  the  overissued  stock  itself  is  retired  and  destroyed. 
Such  a  proceeding  is  in  the  nature  of  a  bill  to  quiet  title,  or  to 
remove  a  cloud  from  the  title  of  the  genuine  stock.  Spurious 
or  overissued  stock,  issued  by  corporate  oificers  having  the  ap- 
parent authority,  and  outstanding  in  the  hands  of  numerous 
holders,  is  a  cloud  upon  the  title  to  the  genuine  stock.  It  is  a 
cloud  which  a  court  of  equity  will  remove ;  and  a  suit  to  that 
end  may  be  commenced,  either  by  the  corporation  ^  or  by  the 
stockholders  themselves  in  their  own  behalf,  where  the  corpo- 
ration fails  or  refuses  to  institute  it.'    Were  it  not  for  this  rem- 


deliveriag  spurious  stock  to  a  cus- 
tomer, see  Andrews  v.  Clark,  73  Md. 
396  (1890).  In  Isham  v.  Post,  71  Hun, 
184  (1893),  a  broker  was  held  liable  to 
his  customer  for  whom,  be  had  pur- 
chased certificates  of  stock  which 
turned  out  to  be  forgeries.  Compare, 
however,  §  364,  infra.  See  also  ch. 
XXV,  infra. 

1  Kent  V.  Quicksilver  Min.  Co.,  78 
N.  Y.  159  (1879).  And  where  a  cor- 
porate officer  issues  illegal  and  unau- 
thorized stock,  he  may  be  enjoined 
from  allowing  a  transfer  of  it  if  proof 
is  given  of  its  illegal  character  and 
of  a  proposed  transfer.  Sherman  v. 
Clark,  4  Nev.  138  (1869). 

2  New  York,  etc.  R.  R  v.  Schuyler, 
17  N.  Y.  593  (1858).  Stock  purchased 
from  the  secretary,  as  secretary,  is  not 
good  if  overissued,  and  if  the  secre- 
tary sold  it  for  his  own  benefit,  even 
though  it  was  duly  signed.  A  bill 
in  equity  lies  to  cancel  it.  Cincin- 
nati, etc.  R'y  V.  Citizens'  Nat.  Bank, 
3  B'y  &  Corp.  L.  J.  459  (Cincinnati 


Super.  Ct,  1888).  A  suit  to  deter- 
mine what  stock  is  watered  (alleged 
to  be  overissued  stock),  and  also  to 
set  aside  transactions  by  which  ther 
corporate  property  has  been  misap- 
plied, is  multifarious.  Church  v.  Citi- 
zens' Street  R.  R.,  78  Fed.  Rep.  525 
(1897).  Where  stock  can  only  be  is- 
sued on  the  consent  of  railroad  com- 
missioners, and  then  only  to  the  ex- 
tent of  the  value  of  the  property, 
and  such  commissioners  revoke  a 
consent  already  given,  an  injunction 
lies  at  the  instance  of  the  corpora- 
tion against  any  transfer  of  the  stock, 
it  appearing  also  that  the  stock  had 
not  been  registered  with  the  secre- 
tary of  state,  as  required  by  stat- 
ute. Davis  V.  San  Antonio,  etc.  R'y, 
44  S.  W.  Rep.  1013  (Tex,  1898). 

5  Quoted  and  appr-oved  in  Hutton 
V.  Bancroft,  etc.  Co.,  83  Fed.  Rep.  17 
(1897);  Dewing  v.  Perdicaries,  96  U.  S.. 
193  (1877) ;  Wood  v.  Union,  etc.  Assoc, 
63  Wis.  9  (1885);  Perdicaris  v.  Charles- 
ton Gaslight  Co.,  Chase's  Dec.  435 
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edy  in  equity,  a  corporation  whose  oiRcers  have  fraudulently 
issued  a  spurious  stock  would  soon  be  thrown  into  insolvency 
and  a  receivership  by  reason  of  the  multitudinous  suits  at  law 
Avhich  would  be  brought,  attended,  as  such  suits  are,  by  attach- 
ments and  heavy  bills  of  costs.  In  order  to  protect,  preserve, 
and  administer  the  corporate  assets  in  suqh  cases,  and  in  order 
to  prevent  a  multiplicity  of  suits  and  remove  a  cloud  from  the 
title  to  the  other  stock,  a  court  of  equity  wiU  assume  jurisdic- 
tion. 

§  298.  Siibscriber^ s  riglit  to  defeat  a  siibscription  to  overis- 
sued stoch,  and  to  recover  hacJc  money  paid  thereon. —  In  addi- 
tion to  the  remedy  in  equity,  the  holder  of  overissued  stock  has 
the  further  right  at  law  to  defeat  an  action  on  his  subscription 
therefor;  and  that,  too,  even  though  he  knew  it  to  be  overis- 
sued at  the  time  the  subscription  was  made.  There  can  be  no 
estoppel  in  such  a  case ;  and  not  even  creditors  can  enforce  any 
liability  on  spurious  or  overissued  stocks.'  Where  also  a  sub- 
scriber has  paid  an  instalment  on  his  subscription,  although  he 
knew  when  he  made  the  subscription  and  paid  the  money  that 
it  was  an  illegal  and  unauthorized  issue,  he  may  rescind,  and 
recover  back  what  he  has  paid.^  In  Iowa  it  has  been  held  that 
payment  of  a  note  given  for  overissued  stock  cannot  be  en- 
forced where  the  consideration  was  expressed  in  the  note  to  be 

(1869).  Cf.  Taylor  v.  South,  etc.  E.  E.,  made  the  old  certificates  were  not 
4  Woods,  575  (1882),  where  the  sub-  canceled,  but  were  abstracted  by  a 
scriber  acquiesced  ten  years.  The  corporate  ofScer  and  hypothecated 
court  denied  any  relief.  In  an  ac-  by  him,  thereby  creating  an  over- 
tion  to  cancel  illegally  increased  issue.  Burt  v.  Bailey,  73  Fed.  Eep. 
stock  the  plauitifE  must  offer  to  sm--  693  (1896).  See  also  §  281,  supra, 
render  the  part  held  by  himself.  ^Knowlton  v.  Congress,  etc.  Co. 
Byers  v.  EoUins,  18  Colo.  22  (1889).  14  Blatchf.  364  (1877);  S.  C,  14  Fed 
iScoviU  V.  Thayer,  105  U,  S.  148  Cas.  797;  aff'd,  Spring  Co;  u  Know! 
(1881);  Page  v.  Austin,  10  Can.  Sup.  ton,  103  U.  S.  49  (1880);  Eeed  v.  Bos- 
Ct.  132  (1884);  Clark  v.  Turner,  73  ton  Machine  Co.,  141  Mass.  454  (1886). 
Ga.  1  (1884).  Although  a  corpora-  See  the  dissenting  opinion  of  Dwight, 
tion  has  taken  more  subscriptions  Com'r,  in  Kjiowlton  v.  Congress,  etc, 
than  its  capital  stock  and  has  issued  Co.,  57  N.  Y.  518,  540  (1874).  This 
certificates  therefor,  yet  this  does  case,  however,  was  not  strictly  a 
not  release  subscribers  up  to  the  cor-  case  of  oyerissued  stock.  A  difler- 
rect  amount.  Cartwright  v.  Dickin-  ent  class  of  cases  exists  where  an 
son,  88  Term.  476  (1890).  The  holders  increase  of  capital  stock  is  author- 
of  stock  cannot  escape  the  statutory  ized,  but  is  irregularly  made.  A  sub- 
liability  thereon,  even  though  when  scriber  is  then  liable.  See  §  288, 
the  transfer  of  the  stock  to  them  was  supra. 
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the  stock  of  the  corporation  to  which  the  note  was  given,  and 
the  directors  subsequently  made  an  illegal  and  unauthorized 
increase  in  the  stock,  the  maker  of  the  note  having  had  notice 
that  a  large  amount  of  illegal  stock  had  been  issued,  and  that 
the  illegal  and  valid  stock  could  not  be  distinguished.^  But  it 
is  held  that  one  who  subscribes  for  overissued  stock,  lona  fide, 
upon  discovering  that  the  stock  is  spurious  cannot  have  a  re- 
ceiver appointed,  pending  an  iuquiry  into  the  legality  of  the 
stock,  to  the  end  that,  in  case  the  stock  is  judicially  declared 
invalid,  such  subscriber  may  recover  back  from  the  corporation 
the  money  so  paid  for  the  spurious  shares,  where  the  money 
received  by  the  company  had  not  been  kept  separate  from  its 
general  funds,  and  could  not  be  traced  and  identified.^ 

1  Merrill  v.  Gamble,  46  Iowa,  615        ^Whelpleyu  Erie  R'y,  6  Blatcht 
(1877);  Merrill  v.  Beaver,  46  Iowa,    271(1868);  S.  C,  20  Fed.  Cas.  918. 
646  (1877);  MerriU  v.  Beaver,  50  Iowa, 
404  (1879). 
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§  299.  Definitions  of  general,  specific,  and  demonstrative  leg- 
acies of  stock. — A  general  legacy  of  stock  is  a  legacy  whereby 
it  becomes  the  duty  of  the  executor  or  administrator  to  give  to 
or  procure  for  the  legatee  a  certain  amount  of  stock,  as  indi- 
cated by  the  will,  there  being  nothing  in  the  will  itself  to  in- 
dicate that  the  legacy  is  to  be  satisfied  from  stock  actually 
owned  by  the  testator.  A  specific  legacy  of  stock  arises  when 
the  testator,  in  his  will,  directs  or  clearly  indicates  that  the 
legacy  is  to  be  satisfied  from  stock  which  he  owns.  A  demon- 
strative legacy  of  stock  is  the  same  as  a  general  legacy,  except 
that  it  is  to  be  purchased  from  a  particular  fimd  of  the  estate. 
Demonstrative  legacies  of  stock  are  of  little  importance  as  com- 
pared with  the  other  two  kinds.^ 


iThat  a  legacy  of  stock  may  be 
demonstrative,  see  Ives  v.  Canby,  48 
Fed.  Eep.  718  (1891).  That  legacies 
of  stock  may  be  demonstrative  has 
been  assumed  by  the  cases.  In  the 
case,  however,  of  Eokfeldt's  Estate,  7 
W.  N.  Cas.  19  (1879),  the  court  says 
that  a  legacy  of  stock  "  may  be  either 
specific  or  general,  according  to  the 
circumstances.    It  is  never  demon- 


strative. ^  A  demonstrative  legacy  is 
always  pecuniary  —  differing,  how- 
ever, fi'om  an  ordinary  legacy  in 
being  referred  to  a  particular  fund 
or  source  of  payment."  A  bequest 
to  a  wife  of  "the  sum  of  $8,000  in- 
vested in  stocks,  the  interest  to  be 
paid  to  her  during  her  life,"  is  a  de- 
monstrative legacy.  Johnson  v.  Con- 
o\er,  54  N.  J.  Eq.  333  (1896). 
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§  300.  Importance  of  the  difference  letween  general  and  specific 
legacies. —  It  is  frequently  of  the  greatest  importance  whether  a 
legacy  be  a  general  or  a  specific  one.  A  large  number  of  de- 
cisions, running  back  for  nearly  two  hundred  years,  have  been 
made  in  endeavoring  to  lay  down  rules  on  this  subject.  The 
complications,  contradictions,  inconsistent  decisions,  and  doubt 
that  have  arisen  from  the  inherent  difliculties  of  the  subject  are 
frequently  adverted  to  and  deplored  by  successive  generations 
of  judges. 

The  importance  of  determining  whether  a  legacy  of  stock  is 
general  or  specific  rests  in  the  fact  that  if  it  is  specific  it  is  en- 
titled to  certain  advantages,  and,  on  the  other  hand,  is  exposed 
to  certain  perils ;  while,  if  it  is  general,  it  is  without  those  ad- 
vantages, but  is  also  free  from  the  perils.  The  advantages  of 
a  specific  legacy  of  stock  are  that  debts  of  the  estate  are  to  be 
paid  from  other  funds;  the  specific  legacy  passes,  though  other 
legacies  fail  partially  or  wholly  by  reason  of  deficiencies  in  the 
estate ;  and  the  specific  legatee  is  entitled  to  aU  dividends  de- 
clared after  the  testator's  death,  instead  of  losing  the  first  year's 
dividends,  as  in  case  of  a  general  legacy  of  stock.  General  lega- 
cies of  stock  have  none  of  these  advantages.  On  the  other 
hand,  a  specific  legacy  of  stock  is  open  to  the  great  danger  of 
being  revoked  by  the  acts  of  the  testator,  and  frequently  so  when 
the  testator  has  no  intention  of  revoking  the  legacy.^  This  rev- 
ocation, arising  by  implication  from  the  acts  of  the  testator — 

1  KenkeluMacgiU,  56  Md.  120(1880),  ent  classes,  but  that  he  must  pay 
the  court  saying:  "If  the  legacy  is  calls  on  the  stock  due  at  the  time  of 
to  be  considered  specific,  then,  in  the  the  testator's  death,  but  not  paid.  In 
event  of  the  testator's  parting  with  Mull  ins  v.  Smith,  1  T>x.  &  Sm.  204 
the  thing  or  property  bequeathed,  or  (1860),  the  difference  between  a  spe- 
if  from  any  cause  it  should  be  lost  oifio  and  demonstrative  legacy  is  thus 
or  destroyed,  the  legacy  fails.  Then,  described:  " The  points  of  difference 
again,  such  legacies  are  not  liable  to  between  specific  and  demonstrative 
abatement  with  general  legacies,  nor  legacies  are  these:  A  specific  legacy 
are  they  liable  to  contribution  to-  is  not  liable  to  abatement  for  the  pay- 
wards  the  payment  of  debts."  Where  ment  of  debts,  but  a  demonstrative 
evidently  the  intent  was  to  give  spe-  legacy  is  liable  to  abate  when  it 
cific  bonds,  it  was  so  decreed.  Da  vies  becomes  a  general  legacy  by  reason 
V.  Fowler,  L.  E.  16  Eq.  308  (1873);  ofthefailureof  the  fund  out  of  which 
■Walton  V.  Walton,  7  Johns.  Ch.  257  it  is  payable.  A  specific  legacy  is  Ha- 
(1823);  Jacques  u  Chambers,  3  Coll.  ble  to  ademption,  but  a  demonstrative 
435  (1846),  holding  also  that  the  lega-  legacy  is  not.  A  specific  legacy,  if  of 
tee  may  select  his  stock  from  differ-  stock,  carries  with  it  the  dividends 
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such  as  selling  the  stock  bequeathed,  or  using  it  in  any  way  in- 
consistent with  the  idea  of  its  passing  under  the  will  —  is  a 
danger  that  does  not  exist  if  the  legacy  is  a  general  one,  since 
general  legacies  of  stock  may  be  carried  out  by  the  executor's 
purchasing  the  stock  for  the  purpose  of  the  legacy. 

§  301.  If  a  specific  legacy  will  apply  equally  to  paid-up  stock 
and  to  stock  not  paid  up,  the  legatee  may  take  the  former.^  If 
the  testator  has  made  payments  on  the  stock  before  calls  have 
been  made,  the  legatee  is  entitled  to  the  benefit.^  If  there  is 
both  a  specific  and  a  general  legacy  of  the  same  stock,  the 
specific  is  to  be  first  satisfied.'  The  specific  legatee  takes  all 
the  income  and  profits  of  the  stock,^  whereas  the  general  lega- 
tee has  no  interest  in  the  stock  until  twelve  months  after  the 
testator's  death.^  The  specific  legatee  takes  the  stock,  although 
there  will  then  be  no  property  left  to  pay  pecuniary  legacies.^ 
However,  he  can  have  only  so  much  stock  of  that  kind  as  the 
testator  dies  possessed  of ;  ^  and  if  the  latter  dies  possessed  of 
none,  the  specific  legatee  takes  none.*  The  specific  legatee 
does  not  take  dividends  declared  and  due  before  the  testator's 
death,  although  such  dividends  have  not  been  collected.^ 

§  302.  Legacies  of  stock  are  construed  to  J)e  general  if  the  lan- 
guage will  permit. —  It  is  the  policy  of  courts  of  justice  to  up- 
hold and  carry  out  a  legacy,  and  implied  revocations  are  not 
looked  upon  with  favor.  Accordingly,  iu  order  to  avoid  the 
danger  of  ademption,  to  which  specific  legacies  are  subject,  the 
rule  has  ^  become  established  that  general  legacies  are  to  be 
favored  by  the  courts ;  and,  if  there  is  doubt  as  to  whether  a 
legacy  be  specific  or  general,  it  wHl  be  construed  to  be  of  the 
latter  kind.^" 

wMch  accrue  from  the  death  of  the  dence  cannot  show  a  contrary  intent 

testator,  while  a  demonstrative  leg-  of  the  testator, 

acy  does  not  carry  interest  from  the  "  Webster  v.  Hale,  8  Ves.  Jr.  410 

testator's  death."                              '  (1803). 

1  MiUard  v.  Bailey,  L.  E.  1  Eq.  378  6  Drinkwater  v.  Falconer,  2  Ves.  Sr. 
<1866);  Jacques  v.  Chambers,  3  ColL  623  (1755). 

435  (1846).  '  Gordon  v.  Duff,  38  Beav.  519  (1860) ; 

2  Tanner   v.  Tanner,  11  Beav.  69  Ashtonv.Ashton,3P.Wms.384(1735). 
<1848).  8  Evans  v.  Tripp,  6  Mad.  91  (1831). 

3  Barton  v.  Cooke,  5  Ves.  Jr.  461  » Ferry  v.  MaxweU,  3  Dev.  Eq.  (N. 
<1800).  C.)  488  (1884). 

*  Loring  v.  Woodward,  41  N.  H.  391       "  Davies  v.  Fowler,  L.  E.  16  Eq.  308 
<18e0),  holding  also  that  parol  evi-    (1873);  TifEt  u  Porter,  8  N.  Y.  516, 580 
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Where,  however,  the  intent  of  the  testator  clearly  was  tO' 
give  particular  stock  owned  by  him,  the  court  will  declare  the' 
legacy  to  be  a  specific  one.  Thus,  where  the  testator  gives  the 
legacy  of  stock  by  describing  it  as  "  my  "  stock,  the  legacy  is- 
1  a  specific  one.^  So  also  where  the  phrase  "  standing  in  my 
name  "^  is  used,  or  "which  I  hold; "  ^  or  a  direction  is  given  to 
make  up  the  specified  amount  from  the  general  fund  if  the  tes- 
tator does  not  hold  enough ;  *  or  the  testator  describes  the  stock  as 
"  now  lying  in  the  three  per  cents ; "  *  or  uses  the  word  "  such ; "  * 
or  makes  a  legacy  of  stock  out  of  a  quantity  of  stock; '  or  in 


(1853);  Eckfeldt's  Estate,  7  W.  N.  Cas. 
(Pa.)  19  (1879). 

1  Walton  V.  Walton,  7  Jolins.  Ch. 
258  (1823);  Loring  v.  Woodward,  41 
N.  H.  391  (1860);  Shuttlewortli  v. 
Greaves,  4  MyL  &  Cr.  85  (1838);  Miller 
V.  Little,  2  Beav.  259  (1840);  Hayes  v. 
Hayes,  1  Keen,  97  (1836);  Brainerd  v. 
Cowdrey,  16  Conn.  1  (1843).  The  omis- 
sion of  the  word  "  nay  "  does  not  nec- 
essarily make  the  legacy  a  general 
one.  Avelyn  v.  Ward,  1  Ves.  Sr.  430 
(1749).  The  word  "my"  does  not, 
however,  have  the  same  significance 
in  its  application  to  a  legacy  of  an 
annuity  as  it  has  to  a  legacy  of  stock. 
Kirby  v.  Potter,  4  Ves.  Jr.  748  (1799). 
In  the  case  of  Parrott  v.  Worsfold,  1 
Jao.  &  W.  574  (1820),  a  legacy  of  "all 
my  stock  that  I  may  be  possessed  of 
at  my  decease  "  was  held  to  be  gen- 
eral, since  there  was  no  "  individual 
thing  given."  Bequests  in  different 
sums  to  different  legatees  of  "  my  " 
stocks  and  bonds  at  their  par  value, 
not  describing  them  particularly,  are 
general  legacies.  They  are  not  void 
for  uncertainty.  lie  Hadden's  Will, 
9  N.  Y.  Supp.  453  (1888). 

2Ludlam's  Estate,  13  Pa.  St.  188 
(1850);  Gordon  u  Duff,  28  Beav.  519 
(1860);  Kampf  v.  Jones,  2  Keen,  756 
(1837).  Where,  however,  other  parts 
of  the  will  indicate  that  the  legacy 
was  general,  it  was  held  to  be  general. 
See  Auther  u  Anther,  13  Sim.  422 
(1843),  holding  also  that  though,  by  the 
delay  of  the  executor  beyond  a  year 


in  purchasing  the  stock,  it  rises,  tha 
legatee  is  entitled  to  the  same  amount 
as  if  it  had  been  bought  at  the  right 
time.  Fidelity,  etc.  Co.'s  Appeal,  108 
Pa.  St.  492  (1885). 

3  Blackstone  v.  Blackstone,  3  Watt* 
(Pa.),  335  (1834). 

*  Townsend  v.  Martin,  7  Hare,  471 
(1849),  holding  that  such  a  legacy  i& 
specific  and  not  demonstrative.  Mc- 
Guire  v.  Evans,  5  Ired.  Eq.  (N.  C.)  369 
(1848),  however,  holds  that  a  legacy 
of  stock,  to  take  effect  in  case  other 
legacies  do  not  absorb  that  stock,  is 
demonstrative;  also  that  in  case  of 
legacies  of  the  same  stock  to  two  dif- 
ferent persons,  each  takes  a  moiety. 
The  cases  of  Mullins  v.  Smith,  1  Dr.  & 
Sm.  204  (1860);  Fontaine  v.  Tyler,  9 
Price,  Exch.  94  (1821);  and  Queen's 
CoUege  V.  Sutton,  12  Sim.  531  (1843), 
hold  that  such  a  legacy  is  specific  if 
the  testator  leaves  stock  enough,  but 
is  general  if  he  does  not  leave  enough. 

6  Morley  v.  Bird,  3  Ves.  Jr.  628  (1798), 
holding  that  if  the  executor  has  sold 
the  stock  the  legatees  may  hold  him 
liable  for  its  value  one  year  after  th& 
testator's  death.     . 

6  Davies  v.  Fowler,  L.  B.  16  Eq.  308 
(1873),  the  court  saying  that  a  legacy 
is  specific  when  a  meting  out  or 
dividing  is  evidently  intended. 

'Hosking  v.  NichoUs,  1  Y.  &  C. 
Ch.  478  (1843).  And  if  the  adminis- 
trator has  paid  the  dividends  to  an- 
other, he  is  personally  liable.  A 
legacy  of  "  ten  shares  of  the  stock  of 
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another  part  of  the  will  speaks  of  the  stock  as  that  of  which  the 
testatrix  may  be  possessed ;  ^  or  where,  after  several  legacies, 
all  apparently  general,  the  testator  bequeaths  the  remaining 
stock  "  standing  in  my  name,"  —  the  effect  of  all  these  is  that 
the  legacies  are  specific.^  A  legacy  of  all  the  dividends,  interest, 
and  proceeds  from  stock  is  a  specific  legacy,  even  though  the 
testator  did  not  own  such  stock  at  the  time  he  made  the  will.* 
There  has  been  some  difference  of  opinion  as  to  whether  the 
fact  that  the  testator,  at  the  time  of  making  the  will,  possessed 
an  equal  or  greater  amount  of  stock  than  that  bequeathed,  and 
of  the  same  kind,  is  to  be  taken  as  evidencing  an  intent  to  make 
the  legacy  specific.  The  weight  of  authority  holds  that  such 
a  fact  is  not  to  be  taken  into  consideration,  and  that  if  the 
words  of  the  legacy  make  it  general,  it  cannot  be  construed  to 
be  specific  simply  because  by  an  examination  of  the  testator's 
effects  he  is  found  to  have  possessed  stock  similar  to  that  de- 
scribed, in  the  wUl.* 

§  303.  The  most  common  form  of  a  general  bequest  of  stock 
is  where  the  testator  merely  bequeaths  a  specified  number  of 


the  W.  &  N.  E.  Co."  is  a  speciflc  leg- 
acy, where  a  subsequent  clause  be- 
queaths "the  balance  of  my  stock 
as  per  my  stock  book."  Harvard  Uni- 
tarian Soc.  V.  Tufts,  151  Mass.  76  (1890). 

1  Measure  v.  Carleton,  30  Beav.  538 
(1862).  This  case  also  holds  that,  if 
an  exact  partition  of  the  stock  is  im- 
possible, enough  will  be  sold  to  render 
it  possible. 

^Sleech  v.  Thorington,  3  Ves.  Sr, 
560  (1754).  A  legacy  of  all  of  several 
articles  is  specific.  Tomlinson  v. 
Bury,  145  Mass.  846  (1887). 

3  Stephenson  v.  Dowson,  3  Beav.  343 
(1840).  See  also  Fidelity  Trust  Co.'s 
Appeal,  108  Pa.  St.  492  (1885). 

*  Robinson  v.  Addison,  3  Beav.  515 
(1840),  the  court  holding  that  the  leg- 
acy was  general,  and  saying  the  tes- 
tator "in  effect  gave  such  an  indefi- 
nite sum  of  money  as,  would  suffice 
to  purchase  so  many  shares  as  he  had 
given; "  Davis  v.  Cain,  1  Ired.  Eq. 
(N.  C.)  304  (1840);  Bronsdon  v.  Win- 
ter, Ambl.  56  (1738);  Simmons  uVal- 


lance,  4  Bro.  Ch.  346  (1793);  Bishop 
of  Peterborough  v,  Mortlock,  1  Bro. 
Ch.  565  (1784);  Boys  u  Williams,  3 
Russ.  &  M.  689  (1831);  Partridge  v. 
Partridge,  Cas.  t.  Talb.  336  (1736) ;  TifiEt 
V.  Porter,  8  N.  Y.  516  (1853),  where 
the  court  say:  " The  mere  possession 
by  the  testator,  at  the  date  of  his 
wiU,  of  stock  of  equal  or  larger 
amount  than  the  legacy,  wiU  not  of 
itself  make  the  bequest  specific; " 
Osborne  v.  McAlpine,  4  Redf.  (N.  Y.) 
1  (1878);  Eckfeldt's  Estate,  7  W.  N. 
Cas.  (Pa.)  19  (1879);  Sponsler's  Appeal, 
107  Pa.  St.  95  (1884),  where  the  court 
also  held  that  a  codicil  repeating  a 
general  legacy  of  stock  will  entitle 
the  legatee  to  both  legacies.  In  Mas- 
sachusetts a  doctrine  contrary  to 
that  stated  in  the  text  prevails.  See 
White  V.  Winchester,  23  Mass.  48 
(1827);  Metcalf  v.  First  Parish,  128 
Mass.'  370  (1880).  To  same  effect, 
Cuthbert  v.  Cuthbert,  3  Yeates  (Pa.), 
486  (1803);  Jeffreys  v.  Jeffreys,  3  Atk. 
120  (1744). 
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«hares  of  a  specified  kind  to  the  legatees,  without  any  further 
words  indicating  that  he  then  held  or  expected  to  hold  the 
stock  bequeathed.^  A  direction  to  the  executors  to  invest  a 
certain  sum  in  specified  stock  for  the  benefit  of  the  legatee  is 
a,  general  legacy.^  So,  also,  where  the  executors  are  directed 
to  transfer  to  the  legatee  certain  stock.'  A  legacy  of  the  resi- 
due of  the  testator's  stock  has  been  held  to  be  a  general  leg- 
acy.* A  legacy  to  be  paid  "  out  of  the  four  per  cents  "  is  gen- 
eral.5  A  codicil  which  is  general  in  form  is  held  to  be  such, 
although  it  is  but  an  increase  of  a  previous  legacy  which  is 
specific,  and  which  is  revoked  by  the  codicil.^ 

§  304.  Amount  of  stoch  conveyed  ly  certain  legacies. —  A 
legacy  of  "  one  hundred  pounds,  long  annuities,"  has  been  held 
to  mean,  not  that  the  legatee  is  entitled  to  an  annual  income 
from  the  estate  of  one  hundred  pounds,  but  that  he  was  entitled 
to  have  that  amount  invested  for  him.'  A  will  reciting  the 
amount  of  stock  held  by  the  testatrix,  and  bequeathing  it,  or 
so  much  as  should  be  standing  in  her  name  at  her  death,  does 
not  give  to  the  legatee  stock  acquired  after  the  making  of  the 
wiLL  and  before  the  death  of  the  testatrix.'    A  bequest  of  stock 

1  Wilson  V.  Brownsmith,  9  Ves.  Jr.  607  (1806);  Sibley  v.  Perry,  7  Ves.  Jr. 
180  (1803),  holdiag  also  that,  if  there  532  (1803),  the  court  saying  a  legacy 
is  not  enough  of  such  stock  among  is  not  specific  "  without  something 
the  testator's  assets,  the  deficiency  marking  the  specific  thing  —  the  very 
must  be  purchased  for  the  legatee,  corpus;  without  describing  it  as 
Pearce  v.  Billings,  10  R.  L  102  (1871),  standing  in  his  name,  or  by  the  ex- 
the  court  saying  that  the  evident  in-  pression  of  '  my  stock,'  etc." 

tent  of  the  testator  was  "to  have  the  ^Parrott  v.  Worsfold,  1  Jac.  &  "W. 
stock  mentioned  purchased  for  the  574  (1820).  Contra,  Bethune  v.  Ken- 
legatees  by  his  executor,  or  to  have  nedy,  1  MyL  &  C.  114  (1835). 
the  legatees  furnished  with  the  =  Deane  i;.  Test,  9  Ves.  Jr.  146  (1803). 
means  to  purchase  the  stock  for  •■  Johnson  v.  Johnson,  14  Sim.  313 
themselves."   The  value  of  the  stocks  (1844). 

one  year  after  the  testator's  death  is  ''  Atty.  Gen.  v.  Grote,  3  Euss.  &  M. 

the  amount  to  be  paid  to  the  lega-  699  (1827) ;   Fonnereau  v.  Poyntz,  1 

tees.    In  the  case  of  Purse  v.  Snap-  Bro.  Ch.  472  (1785).    See  Pearce  v. 

lin,  1  Atk.  414  (1787),  where  two  leg-  BiUings,  10  R  I.  103  (1871).     Contra, 

acies  of  stock  of  5,000Z.  each  were  Stafford  v.  Horton,  1  Bro.  Ch.  483 

given,  and  the  testator  had  but  5,000/.  (1785).    See  also  §  560,  infra. 

of  stock,  the  court  held  that  the  gen-  *  Hotham  v.  Sutton,  15  Ves.  Jr.  319 

eral  estate  must  purchase  5,000Z.  of  (1808).    So,  also,  of  a  legacy  of  "the 

the  same  stock.  whole  of  my  stock  in  the  Housatonic 

2  Raymond  v.  Brodbelt,  5  Ves.  Jr.  Bank,  amounting  to  $6,000."  The 
199  (1800).  legatee  does  not  take  stock  subse- 

3  Lambert  i;.  Lambert,  11  Ves.  Jr.  quently  acqxured.    Foote's  Appeal,  39 
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"  that  I  possess  "  is  held  to  mean  stock  possessed  by  the  testa- 
tor at  the  time  of  making  the  will.^ 

§  305.  There  has  been  some  controversy  and  doubt  as  to 
whether  a  legacy  of  the  testator's  "  money  "  would  give  to  the 
legatee  the  testator's  stock  in  a  corporation.  The  decided 
weight  of  authority  holds  that  it  does  not.^  Nor  will  shares  of 
stock  belong  to  a  legatee  to  whom  the  testator  has  given,  by  a 
last  will  and  testament,  his  "securities  for  money; "'  or  " fur- 
niture .  .  .  with  all  claims  or  demands  of  whatever  nature,"  ^ 


Mass.  399  (1839);  Douglas  v.  Douglas, 
Kay,  404  (1854).  The  case  of  Fidelity 
Trust  Co.'s  Appeal,  108  Pa.  St.  493 
(1885),  states  that  at  coBamon  law  a 
specific  legacy  of  stock  spoke  from 
the  death  of  the  testator,  and  that 
the  English  "Wills  Act  of  1838,  and  the 
Pennsylvania  act  of  1879,  were  but 
declaratory  ia  that  respect.  If  the 
testator,  in  making  a  specified  be- 
quest of  stock,  speaks  of  the  stock 
as  "  now  standing  in  my  name,"  the 
statute  does  not  apply,  and  the  be- 
quest speaks  from  the  date  of  the 
will.  In  MiUer  v.  Little,  2  Beav.  359 
(1840),  the  testator  gave  one  share  to 
each  child  him  surviving.  He  then 
had  eight  shares  and  seven  children. 
At  his  death  he  had  ten  shares  and 
eleven  children.  Only  the  eight  shares 
were  held  to  pass. 

1  Cockran  v.  Cockran,  14  Sim.  248 
(1844).  This  rule  is  sometimes 
changed  by  statute.  See,  in  England, 
§  34,  Wills  Act  (1  Vict.,  c.  26),  applied 
in  Trinder  v.  Trinder,  L.  E.  1  Eq.  695 
<1866),  and  Goodlad  v.  Burnett,  1  K. 
&  J.  341  (1855);  Hepburn  u  Skir- 
ving,  4  Jur.  (N.  S.)  651  (1858);  Wagstafl 
V.  Wagstafl,  L.  E.  8  Eq.  239  (1869); 
Bothamley  v.  Sherson,  L.  E.  30  Eq. 
S04  (1875),  and  preceding  note.  Legacy 
of  bank  stock  conveys  all  stock  de- 
posited in  bank,  there  being  no  shares 
of  bank  stock  owned  by  the  testator. 
Tomlinson  v.  Bury,  145  Mass.  346 
(1887).  A  will  may  bequeath  not 
only  the  stock  standing  in  the  nanae 
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of  the  testatrix,  but  also  certificates 
of  stock  owned  by  her  but  standing 
in  the  name  of  others.  Angell  v. 
Springfield  Home,  157  Mass.  341  (1893). 

2Mullins  V.  Smith,  1  Dr.  &  Sm.  204 
(1860);  Hotham  v.  Sutton,  15  Ves.  Jr. 
319  (1808);  Lowe  v.  Thomas,  Kay,  369 
(1854),  affirming  5  De  G.,  M.  &  G.  315 
(1854);  Gosden  v.  DotteriU,  1  Myl.  & 
K.  56  (1833);  Hudleston  v.  Goulds-, 
bury,  10  Beav.  547  (1847);  Douglas  v. 
Congreve,  1  Keen,  410,  434  (1836) 
WiUis  V.  Plaskett,  4  Beav.  308  (1841) 
Ogle  V.  Knipe,  L.  R.  8  Eq.  434  (1869) 
Ommanney  v.  Butcher,  1  Turn.  &  E. 
260,  373  (1833),  holding  also  that  a 
bequest  of  stock  for  an  indefinite 
charity  fails;  Beck  v.  McGillis,  9 
Barb.  35,  59  (1850).  Contra,  Waite  v. 
Combes,  5  De  G.  &  S.  676  (1853); 
Chapman  v.  Eeynolds,  28  Beav.  331 
(1860),  where  the  testator  had  no 
property  but  stock;  Bescoby  v.  Pack, 
1  Sim  &  Stu.  500  (1823),  holding  that 
the  words  "securities  for  money" 
will  pass  the  "  funds,"  but  not  decid- 
ing as  to  stock  in  private  corpora- 
tions; Newman  v.  Newman,  26  Beav. 
218  (1858),  where  the  legacy  was  of 
"  surplus  money; "  Jenkins  v.  Fowler, 
63  N.H.  244  (1884).  "All  my  money" 
may  include  stock.  Ee  Buller,  74 
L.  T.  Eep.  406  (1896). 

3  Turner  v.  Turner,  31  L.  J.  (Ch.)  843 
(1853).  See  also  Bescoby  v.  Pack,  1 
Sim.  &  Stii.  500  (1823). 

^  Delamater's  Estate,  1  Whart.  (Pa.) 
363  (1836). 
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or  "  every  other  article," '  or  "  goods,"  ^  or  "  money  and  effects ; "  * 
but  they  will  pass  under  a  bequest  of  the  "  personal  estate,"  * 
or  "  residue  of  money," '  or  "  chattels." '  "  Gas  stock  to  the  ex- 
tent of  six  thousand  dollars  "  means  $6,000  at  par.''  If  the  tes- 
tator, in  describing  the  stock  bequeathed,  has  very  clearly  made 
a  mistake  in  the  description,  the  legacy  wiU  be  held  to  apply 
to  the  stock  intended  to  be  bequeathed.  Thus,  where  the  tes- 
tator has  "  City  Bank  "  stock,  but  bequeaths  "Mechanics'  Bank  " 
stock,  and  the  intent  was  to  bequeath  the  former,  the  court 
will  render  a  decree  to  that  effect.^  Where,  subsequently  to 
the  making  of  the  will,  and  before  the  death  of  the  testator, 
the  stock  bequeathed  is  changed  in  its  character  by  operation 
of  law,  the  legatee  will  nevertheless  be  entitled  to  the  stock  in 
its  new  form.' 

In  England,  where  "  shares  "  corresponds  to  the  American 
"  stock,"  but  "  stock  "  is  a  term  applicable  to  a  paid-up  interest. 


1  Collier  v.  Squire,  3  Euss.  467  (1827). 

2  Cowling  V.  Cowling,  36  Beav.  449 
(1859).  Contra,  KendaU  v.  Kendall, 
4  Russ.  Ch.  360  (1828).  Stock  passes 
under  a  legacy  of  "  my  property  at 
B.'s  bank,"  the  certificates  being 
there.  Be  Prater,  L.  E.  37  Ch.  D.  481 
(1888). 

8  Borton  v.  Dunbar,  30  L.  J.  (Ch.)  8 
(1860).  "Ready  money"  covers  un- 
collected dividends.  May  v.  Grave, 
3  De  G.  &  Sm.  462  (1849). 

*Kermode  v.  Macdonald,  L.  E.  3 
Ch.  App.  584  (1868). 

SDowson  u.  Gaskoin,  3  Keen,  14 
(1837);  Fulkeron  v.  Chitty,  4  Jones, 
Eq.  (N.  C.)  244  (1858). 

6  Kendall  v.  Kendall,  4  Euss.  Ch. 
360  (1838). 

TRe  Johnson's  Estate,  170  Pa.  St. 
177  (1895). 

8  Roman,  etc.  Asylum  v.  Emmons, 
3  Bradf.  (N.  Y.)  144  (1855);  Door  v. 
Geary,  1  Ves.  Sr.  355  (1749),  holding 
that  a  bequest  of  "  East  India  stock  " 
will  apply  to  bank  stock,  when  the 
testator  had  the  latter  but  none  of 
the  former.  See  also  Trinder  v.  Trin- 
der,  L.  R.  1  Eq.  695  (1866),  where  a 
legacy  of  "Great  Western  Railway" 


stock  was  held  to  apply  to  the  stock 
of  a  road  absorbed  by  the  Great 
Western  Eailway;  Oakes  v.  Cakes,  9 
Hare,  666  (1853),  where  a  bequest  of 
"shares  "  was  held  to  apply  to  "stock ;"' 
Gallini  v.  Noble,  3  Mer.  Ch.  691  (1810) ; 
Penticost  v.  Ley,  3  Jac.  &  W.  207 
(1830);  Clark  v.  Atkins,  90  N.  C.  629 
(1884),  where  "  bank  stock  "  was  held 
to  pass  bonds.  A  palpable  mistake 
of  the  testator  in  describing  a  legacy 
of  bonds  will  be  corrected  by  the 
court.  Holt  uJex,  48  Hun,  528  (1888). 
A  legacy  of  "  13  shares  in  the  steam 
barge  J."  may  be  shown  to  be  twelve 
shares  in  the  corporation  owning  the 
steam  barge  J.,  and  may  be  shown  to 
intend  shares  worth  $1,000  each,  even 
though  the  par  value  of  the  shares  is 
only  $50  each,  but  the  testator  con- 
sidered them  as  of  $1,000  par  value 
each.  Cades  v.  Marsh,  69  K  W.  Eep. 
251  (Mich.,  1896).  A  legacy  of  "  £400 
investgd  in  the  B.  Company  "  means 
four  hundred  shares  in  that  com- 
pany, the  testator  having  five  hun- 
dred shares  of  £1  each  and  the  shares 
being  worth  £1 10s.  each.  Re  Buller, 
74  L.  T.  Eep.  406  (1896). 
'  See  p.  591,  note  7,  infra. 
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"wMcIi,  like  a  bank  deposit,  may  be  used  in  large  or  small  quan- 
tities, a  bequest  of  "  shares  "  does  not  pass  "  stock  "  if  there  be 
any  "  shares "  to  which  the  legacy  may  apply.^  The  words 
"  funds  "  or  "  public  funds  "  will  include  long  annuities ;  ^  and 
"  foreign  funds  "  means  securities  guaranteed  by  foreign  gov- 
ernments; '  but  "funds "  will  not  include  bank  stock,*  nor  East 
India  stock.^  A  legacy  of  "  securities  "  does  not  carry  shares  of 
stock.^  An  unconditional  bequest  of  the  dividends  of  stock  is 
a  bequest  of  the  stock  itself.'  But  a  bequest  of  a  specific  sum 
to  be  paid  from  stock  does  not  bequeath  the  stock  itself,  al- 
though amounting  to  a  charge  upon  it.^  A  bequest  of  stock  to 
a  legatee  "  to  draw  the  income  arising  therefrom  during  her 
life-time,  and  at  her  death  to  dispose  of  the  same  as  she  shall 
see  fit,"  vests  the  title  to  the  stock,  when  it  is  set  apart,  in  the 
legatee,  even  though  the  executors  are  directed  to  collect  and 
pay  to  her  the  dividends.'  A  bequest  of  the  "  rest  and  residue 
after  deducting  "  certain  specific  legacies  of  stock  includes  those 
legacies,  if  they  have  lapsed  by  reason  of  the  death  of  the  leg- 
atees.^" A  general  bequest  of  stock  applies  to  partly-paid  as  well 
as  to  full-paid  stock."    Legacies  may  be  made  of  stock  over 

1  Oakes  v.  Oakes,  9  Hare,  666  (1853).  volving  a  similar  question.   Cf.  Blann 

2  Howard  v.  Kay,  27  L.  J.  (Ch.)  448  v.  Bell,  2  De  G.,  M.  &  G.  775  (1852), 
<1858).  holding  tliat  this  rule  applies  only  to 

3  ElUs  V.  Eden,  23  Beav.  543  (1857);  the  "funds,"  but  not  to  stock  in  pri- 
Cadett  V.  Earle,  L.  E.  5  Ch.  D.  710  vate  corporations.  A  legacy  of  stock 
(1877),  properly  holding  that  New  to  A.,  "the  dividends  derived  from 
York  and  Ohio  are  foreign  govern-  the  same  to  be  paid  to  her  by  B., 
ments.  Cf.  Langdale's  Trusts,  L.  E.  whom  I  name  as  trustee  for  said 
10  Eq.  39  (1870),  relative  to  French  stocks  and  bonds,  as  said  dividends 
railway  securities.  niay  accrue    from   time   to   time," 

*  Slingsby  v.  Granger,  7  H.  L.  Gas.  passes  complete  title  to  the  legatee. 

273  (1859).  No  trust  exists.    Arnold's  Appeal,  6 

5  Brown  v.  Brown,  4  K.  &  J.  704  Atl.  Eep.  751  (Pa.,  1886). 

(1858).           .  8  Wilson  v.  Maddison,  3  Y.  &  C.  Ch. 

ejJe  Maitland,  74  L.  T.  Eep.  274  872(1843). 

(1896).  9  Onondaga  Trust,  etc.  Co.  v.  Price, 

I A  bequest  of  dividends  and  in-  87  N-  Y.  542  (1883). 

come  to  an  institution  as  a  perma-  i"  Carter   v.  Taggart,  16  Sim.   433 

nent  fund  is  an  absolute  gift  of  the  (1848);    Shuttleworth  v.  Greaves,  4 

stock.    Angell  v.  Springfield  Home,  MyL  &  Cr.  35  (1838),  holding  that  a 

157  Mass.  241  (1892);  Collier  t'.  Collier,  legacy  of  stock  lapses  as  to  those 

S  Ohio  St.  369  (1854) ;  Haig  v.  Swiney,  dying  before  the  testator,  though  it 

1   Sim.   &  Stu.   487  (1823);   Page  v.  is  given  to  them,  "their  executors, 

Leapingwell,  18  Ves.  Jr.  463  (1812);  administrators,  and  assigns." 

Fox  V.  Carr,  16  Hun,  566  (1879),  in-  n  Emery  v.  Wason,  107  Mass.  507 
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wMcli  the  testator  has  the  power  of  appointmeiit,'  and  a  will 
may  provide  for  an  annuity  to  be  derived  from  stock.^  In  all 
these  cases  the  intention  of  the  testator  is  the  "  pole  star  "  of 
the  courts. 

§  306.  Ademption  or  revocation  of  a  legacy  ofstoch,  and  abate- 
ment.—  The  ademption  of  a  legacy  is  a  revocation  of  that  leg- 
acy in  part  or  wholly,  not  by  an  express  revocation  in  the  will, 
but  by  the  acts  of  the  testator.  Consequently,  an  ademption 
applies  only  to  specific  legacies.'  An  ademption  of  a  specific 
legacy  of  stock  generally  arises  by  a  sale  of  the  stock  by  the 
testator.  If  the  specific  stock  bequeathed  is  not  owned  by  the 
testator  at  the  time  of  his  death,  the  legal  conclusion  is  that 
the  specific  legacy  is  adeemed,  and  the  legatee  takes  nothing.* 
A  sale  of  the  stock  by  the  testator  after  the  will  is  made  re- 
vokes or  adeems  the  legacy,  and  it  is  as  if  never  made.^  A  codi- 
cil giving  all  the  "  personal  estate  "  to  another  is  a  revocation 


(1871).  This  case  Holds  also  that, 
where  a  call  on  the  stock  becomes 
due  the  day  after  the  testator  died,  it 
was  the  duty  of  the  executor  to  pay 
it  from  the  general  fund. 

■  See  Re  Davids's  Trusts,  1  Johns. 
495  (1859);  Innis  v.  Sayer,  3  Mao.  & 
G.  606  (1851);  Lownds  v.  Lownds,  1 
You.  &  Jer.  445  (1827);  Nannock  v. 
Horton,  7  Ves.  Jr.  391  (1803);  Re 
Gratwick's  Trusts,  L.  R.  1  Eq.  177 
(1865);  Warren  v.  Postlethwaite,  3 
Coll.  Ch.  116  (1845);  "Walkers  Mackie, 
4  Russ.  Ch.  76  (1837),  disapproved  in 
Hughes  V.  Turner,  3  MyL  &  K  666, 
697  (1835). 

2  As  to  the  construction  of  different 
provisions  in  wUls,  where  an  annuity 
on  stock  is  created,  see  Innes  v.  Mitch- 
ell, 9  Ves.  Jr.  213  (1803);  Kerr  v.  Mid- 
dlesex Hospital,  3  De  G,  M.  &  G.  576 
(1852);  Ross  w.  Borer,  2  John.  &  H 
469  (1862);  Yates  v.  Maddan,  3  Mac. 
&  G.  533  (1857);  Blewitt  v.  Roberts, 
Craig  &  P.  374  (1841) ;  Potter  v.  Baker, 
13  Beav.  373  (1851);  Robinson  u  Hunt, 
4  Beav.  450  (1841);  Hedges  v.  Harpur, 
3  De  G.  &  J.  139  (1858);  Evans  v. 
Jones,  2  CoU.  Ch.  516  (1846);  Man- 
sergh  V.  Campbell,  3  De  G.  &  J.  233 
(1858). 


3  A  bequest  of  $2,000  of  certain 
bonds  is  demonstrative  and  not  spe- 
cific and  not  adeemed  where  the  tes- 
tator had  §10,000  of  such  bonds  and 
sold  them.  Ives  v.  Canby,  48  Fed. 
Rep.  718  (1891).  A  legacy  of  stocks 
aggregating  two  thousand  two  hun- 
dred shares  "  now  owned  by  me  and 
standing  in  my  name  on  the  books 
of  "  the  company  is  not  specific,  so  as 
to  be  subject  to  ademption,  although- 
in  the  meantime  the  testator  has  sold 
three  thousand  and  fifty-seven  shares 
out  of  three  thousand  two  hundred 
and  fifty-seven.  Mahoney  v.  Holt,  36 
AtL  Rep.  1  (R.  I.,  1896). 

4  Ford  V.  Ford,  33  N.  H.  213  (1851), 
although  not  a  stock  case,  says  in  re- 
gard to  this  branch  of  the  law:  "It 
is  now  established  in  England  that 
the  only  question  is  whether  the  spe- 
cific thing  remains  at  the  death  of 
the  testator,  and  that  the  intention 
to  adeem  will  not  be  considered  be- 
yond the  expressions  in  the  will.  .  .  . 
The  weight  of  American  authority 
is  in  favor  of  the  English  rule." 

'Ashbumer  v.  Maoguire,  3  Bro. 
Ch.  108  (1786);  White  v.  Winchester, 
23  Mass.  48  (1827);  Humphreys  i-. 
Humphreys,  2  Cox,  Ch.  184  (1789); 
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of  a  bequest  of  stock  in  the  original  will.^  "WTiere  the  testator 
specifies  the  amount  of  his  stock,  the  specific  legatees  of  it  abate 
proportionately  with  the  residuary  legatee,  if  upon  his  death  it  i& 
insufficient.^  The  rule  is  otherwise  if  no  mention  is  made  of  what 
amount  of  stock  he  owns.'  If  the  general  property  of  the  tes- 
tator is  exhausted  in  the  payment  of  the  debts  of  the  estate,  spe- 
cific legacies  of  stock  abate  proportionately  with  other  specific 
legacies.*  A  specific  legacy  of  stock  is  not  adeemed  by  a  change 
in  the  stock  produced  by  an  act  of  the  government.  Thus, 
where  the  government  buys  the  stock,  a  specific  legatee  takes 
the  compensation  if  it  has  not  yet  been  collected  by  the  testa- 
tor,^ but  not  if  it  has  been  collected  and  used  by  the  latter.^  A 
change  by  law  of  the  funds  into  funds  bearing  a  lower  rate  of 
interest  does  not  adeem  a  specific  legacy  of  it,'  even  though  the 
testator  sells  the  former  and  buys  the  latter  kind  of  funds.^  A 
specific  legacy  of  stock  by  2,  feme  covert,  who  had  the  power  to 
bequeath  it,  is  not  adeemed  by  the  fact  that  she  had  the  stock 
transferred  into  her  own  name  after  the  death  of  her  husband.' 
A  specific  legacy  which  has  been  adeemed  is  not  revived  by  a 
republication  of  the  wiU  after  the  ademption.^" 

Hayes  v.  Hayes,  1  Keen,  97  (1836);  5  Walton  u  Walton,  7  Johns.  Ch- 

Blackstone  v.  Blackstone,  3  Watts  258(1823). 

(Pa.),  335  (1834).  «  Ludlam's  Estate,  13  Pa.  St.  188 

iKermode  v.  Macdonald,  L.  R  1  (1850). 

Eq.  457  (1866);  afBrmed,  L.  E.  3  Ch.  '  Brown  v.  MoGuire,  1  Beatty,  Ir. 

App.  584  (1868).  Ch.  358  (1829).    But  a  legacy  of  stock 

^Elwes  V.  Causton,  30  Beav.  554  in  an  incorporated  unlimited  com^ 

(1862),  following  Page   v.  Leaping-  pany,  which,  after  the  making  of  the 

well,  18  Ves.  463  (1813).  will,  is  incorporated  as  a  limited  com- 

sPetre  V.  Petre,  14Beav.  197  (1851);  pany,  and  the  value  of  the  stock 

De  Lisle  v.  Hodges,  L.  R.  17  Eq.  440  changed,  which  change  the  testator 

(1874);  Vivian  v.  Mortlock,  21  Beav.  accepts,  faUs,  whether  considered  as  a 

252  (1855).    The  debts  of  the  estate  specific  legacy  adeemed,  or  a  general 

may  be  directed  to  be  paid  from  the  legacy  impossible  of  fulfillment.    iJe 

residue  of  the  stock.    Choat  v.  Teats,  Gray,  L.  E.  86  Ch.  B.  205  (1887). 

1  Jao.  &  W.  102  (1819).  sPartridgeu  Partridge,  Cas.  t.  Talb. 

*  Sparks  v.  Weedon,    31    Md.   156  226  (1736).    Eoper,  Legacies,  p.  331, 

(1864).     When   general   legacies   of  2d  ed.  (1848),  is  inclined  to  the  opinion 

stock    abate    proportionately   with  that  a  specific  legacy  of  stock  is  not 

other  general  legacies,  the  stock  is  revived  by  a  purchase  of  similar  stock 

estimated  at  its  value  twelve  months  after  a  sale  of  the  stock  bequeathed, 

after  the  testator's  death.     Black-  "  Dingwell  v.  Askew,  1  Cox,  Ch.  427 

shaw  V.  Rogers  (1780),  cited  in  4  Bro.  (1788). 

Cli.  349.  1"  Harvard  Unitarian  Soc.  v.  Tufts, 

151  Mass.  76  (1890). 
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§  307.  Duty  of  executor  or  administrator  as  regards  a  spe- 
cific or  generallegacy  oj  stoch. —  Where  a  legacy  of  stock  is 
made,  it  is  the  duty  of  the  executor  or  administrator  to  carry 
into  effect  the  wishes  of  the  testator  by  turning  over  to  the 
legatee  the  stock  bequeathed,  i£  the  legacy  be  specific ;  or,  if 
the  legacy  be  general,  by  either  setting  aside  for  the  legatee 
the  required  amount  of  stock  from  the  testator's  effects,  or  pur- 
chasing the  same  for  the  legatee.  The  specific  legacy  of  stock 
vests  in  the  legatee  as  soon  as  the  executor  is  satisfied  that  the 
general  fund  will  pay  the  debts  of  the  estate  and  consents  to 
such  vesting.  When  once  given  the  consent  of  the  executor  is 
irrevocable,  and  only  a  court  of  chancery  can  reach  the  stock 
and  subject  it  to  the  testator's  debts.'  The  liability  of  the  lega- 
tee to  pay  calls  on  the  stock  is  discussed  elsewhere.^  Where 
stock  in  a  Maryland  bank  is  owned  by  a  citizen  of  Delaware, 
the  law  of  Delaware  governs  a  legacy  of  such  stock.' 

§  308.  Gifts  of  stock. —  Shares  of  stock  in  a  corporation  may 
be  the  subject  of  a  gift.  No  formal  method  of  carrying  out 
the  gift  is  necessary.  A  formal  instrument  of  transfer,  duly 
delivered  to  an  agent  with  directions  to  deliver  to  the  donee, 
vests  title  in  the  donee,  though  no  certificates  are  transferred.* 
A  gift  of  stock,  vested  by  a  due  transfer  into  the  name  of  the 

1  Onondaga  Trust,  etc.  Co.  v.  Price,  good  its  value.  Tomlinson  v.  Bury, 
87  N.  Y.  543  (1883);  HiU  v.  Rooking-  145  Mass.  346  (1887).  Executors  in 
ham  Bank,  44  N.  H.  567  (1863),  hold-  New  York  are  not  entitled  to  com- 
ing that  the  legatee  should  sue  the  missions  on  transfers  of  stock  specific- 
corporation  at  law  for  refusing  trans-  ally  bequeathed.  Sohenck  v.  Dart, 
f  er,  where  the  parties  interested  in  23  N.  Y.  430  (1860).  A  legacy  may  be 
the  will  assent;  and  in  equity,  if  both  paid  by  the  stock  of  the  decedent  at 
the  corporation  and  such  parties  do  a  valuation  agreed  upon.  Chase  v. 
not  assent.  A  decree  of  a  probate  Bm-ritt,  14  Atl.  Rep.  313  (Conn.,  1888). 
court  that  the  legacy  of  stock  shall  2  gee  §  560,  infra. 
be  turned  over  to  the  legatee  can-  'Lowndes  v.  Cooch,  89  AtL  Rep. 
not  be  required  by  the  corporation.  1045  (Md.,  1898). 
Under  the  Vermont  statute  it  is  the  *  De  Caumont  v.  Bogert,  36  Hun,  383 
duty  of  the  executor  to  transfer  (1885),  treating  also  a  gift  as  an  ad- 
stock  to  the  residuary  legatee.  Wit-  vancement.  See  S.  C,  Se  Morgan, 
ters  V.  Sowles,  35  Fed.  Rep.  168  (1885).  104  N.  Y.  74  (1887).  In  England,  under 
As  regards  sales  of  stock  by  an  ex-  the  statutes,  it  is  held  that  a  gift  of 
ecutor,  see  §  339,  infra.  If  stock  spe-  stock  does  not  vest  in  the  donee 
cifically  bequeathed  is  not  given  to  until  registry  on  the  corporate  books, 
the  legatee,  but  is  used  for  other  pur-  Nanney  v.  Morgan,  L.  R.  35  Ch.  D. 
poses,  the  other  legatees  must  make  598  (1887). 
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donee,  cannot  be  revoked  by  the  donor.'  In  order  to  consti- 
tute a  gift  a  perfectly  clear  intent  so  to  do  must  be  proved.^ 
Where  the  gift  is  made  in  gratitude  for  care  to  be  bestowed 
on  another,  the  gift  will  fail  upon  the  death  of  the  donee,  if  it 
is  proved  that  the  stock  had  not  been  fully  and  finally  deliv- 
ered.' A  gift  of  the  dividend  of  stock  is  a  gift  of  the  stock 
itself.*  A  gift  of  stock  by  one  legatee  to  another,  in  the  belief 
that  the  testator  so  intended  the  stock  to  be  disposed  of,  can- 
not be  revoked  after  an  unsealed  instrument  of  transfer  is 
signed  and  actual  transfer  made,  even  though  it  is  afterwards 
found  that  the  testator  had  no  such  intent.'  A  stockholder 
who  has  transferred  his  stock  into  the  joint  names  of  himself 
and  his  wife  cannot  dispose  of  his  interest  by  a  last  wiU  an4 


1  Standing  v.  Bowring,  L.  E.  27  Ck 
D.  341  (1884),  where  the  donor  trans- 
ferred into  the  joint  names  of  donor 
and  donee,  and  afterwards  attempted 
to  dispose  of  the  whole  stock.  A 
gift  of  stock  fully  made  and  accepted 
cannot  be  retracted.  Walker  v. 
Joseph,  etc.  Co.,  47  N.  J.  Eq.  343  (1890). 
A  father  who  takes  stock  in  the 
name  of  a  son  in  order  to  qualify  him 
as  a  director,  and  takes  back  the  cer- 
tificates, does  not  thereby  make  a  gift 
of  the  ctock.  Be  Gooch,  63  L.  T.  Eep. 
384  (1890). 

2  Where,  however,  the  stock  is  pur- 
chased by  one  in  the  name  of  an- 
other, it  may  be  shown,  as  against 
the  creditors  of  the  former,  that  he 
intended  the  stock  as  a  gift  to  tlie 
latter.  Eider  v.  Kidder,  10  Ves.  Jr. 
360  (1805).'  A  gift  of  stock  to  take 
effect  only  upon  the  death  of  the 
donor  is  not  absolute,  and  is  subject 
to  the  payment  of  his  debts  existing 
at  the  time  of  his  death.  Sterling  v. 
Wilkinson,  83  Va.  791  (1887).  A  gift 
of  stock  whereby  the  owner  makes 
himself  a  trustee  of  it  for  his  donee 
is  complete,  and  a  recognition  of  the 
trust  ia  his  will  does  not  render  the 
stock  a  part  of  his  estate,  subject  to 
the  dower  right  of  his  wife.  Dicker- 
son's  Appeal,  115  Pa.  St.  198  (1887); 
Stone  V.  Hackett,  78  Mass.  337  (1858). 


Although  a  person  buys  stock  as 
trvistee,  and  charges  the  price  on  his 
books  against  his  daughters  and  cred- 
its them  with  dividends,  yet  if  he  sold 
the  stock  and  used  the  money  the 
stock  was  not  an  advancement  to 
them.  Herkimer  v.  McGregor,  136 
Ind.  347  (1890).  Where  a  stockholder 
transfers  the  certificate  on  the  back 
to  a  person  and  leaves  it  in  his  own 
safe-deposit  box,  and  writes  a  letter 
to  such  person  directing  him.  to  dis- 
tribute it  among  a  list  of  charitable 
corporations,  but  no  list  is  attached, 
the  latter  takes  no  title,  and  the  ex- 
ecutors may  compel  him  to  transfer 
the  certificate  to  them.  Bliss  v.  Fos- 
dick,  76  Hun,  508  (1894). 

3  Jackson  v.  Twenty-third  St.  E'y, 
88  N.  Y.  530  (1883).  When  a  gift  of 
stock  is  made  in  accordance  with  an 
agreement  to  compensate  the  donee 
for  taking  care  of  the  donor,  a  deliv- 
ery of  the  certificate  without  any 
transfer  suffices.  Eeed  v.  Copeland, 
50  Conn.  473  (1883).  But  the  con- 
tract to  make  the  gift  must  not  be 
in  opposition  to  public  policy,  nor  in 
fraud  of  the  rights  of  other  stock- 
holders. Nickerson  v.  English,  113 
Mass.  267  (1886). 

*  See  §  305,  supra. 

6  Delamater's  Estate,  1  Whart.  (Pa.) 
363  (1836). 
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testament.  It  passes  to  the  wife  as  the  survivor.^  A  gift  of 
stock  caiisa  mortis  may  be  made  by  a  mere  delivery  of  the  cer- 
tificate to  the  donee.^  So,  also,  the  delivery  and  acceptance  of  a 
gift  of  stock  is  held  to  be  effectual,  where  the  donor  had  the 
stock  transferred  into  the  name  of  the  donee  and  took  out  cer- 
tificates in  the  donee's  name,  even  though  the  donor  died  be- 
fore the  donee  knew  of  the  gift.'  The  owner  of  bonds  may 
deposit  them  in  trust  with  a  trustee,  with  directions  in  writing- 
to  deliver  them  to  certain  persons  upon  the  donor's  death. 
Such  persons  are  then  entitled  to  them,  although  the  donor  col- 


iDummet  v.  Pitcher,  5  Sim.  35 
(1831);  aff'd,  2  M.  &  K.  263  (1833).  A 
gift  of  stock  direct  from  the  husband 
to  the  wife  is  legaL  She  thereupon 
takes  a  sole  and  separate  estate 
therein.  Deming  v.  Williams,  26 
Conn.  226  (1857).  The  case  of  Fran- 
cis V.  New  York,  etc.  R.  E.,  17  Abb. 
N.  Cas.  1  (N.  Y.,  1885),  holds  that, 
when  a  gift  of  stock  is  made  to  a 
minor,  it  is  complete  and  irrevocable, 
so  far  as  the  donor  is  concerned;  but 
the  minor  may,  upon  attaining  ma- 
jority, either  accept  or  refuse  it.  See 
S.  C,  108  N.  Y.  93  (1888). 

2  Grymes  v.  Hone,  49  N.  Y.  17  (1872) ; 
Walsh  V.  Sexton,  55  Barb.  251  (1869); 
AUerton  v.  Lang,  10  Bosw.  363  (1863). 
The  last  two  cases  hold  that  the  cer- 
tificates need  not  teven  be  indorsed 
or  transferred,  but  that  a  mere  de- 
livery without  any  writing  is  siiffi- 
cient.  Cf.  %  375,  in, '.-a.  A  deliv- 
ery of  a  certificate  of  stock  without 
written  assignment  is  not  a  good 
gift  inter  vivos.  Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455  (1891).  No  de- 
livery of  stock  to  a  wife  as  a  gift  ex- 
ists where,  after  the  husband's  death, 
the  stock  is  found  among  his  papers 
in  her  possession  and  not  indorsed. 
Morse  v.  Meston,  152  Mass.  5  (1890). 
Although  no  transfer  is  made  of  the 
certificate,  yet  if  it  is  found  among 
the  papers  of  a  deceased  person  it 
will  be  presumed  to  be  his,  though 
standing  in  the  name  of  his  sister, 
who  also  is  dead,  the  stock  having 
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been  considered  of  little  value  by 
them.  Re  Mapes's  Estate,  13  N.  Y. 
Supp.  9  (1890).  A  donatio  causa  mor- 
tis of  stock  is  revoked  by  the  recov- 
ery of  the  donor,  even  though  it  is 
registered.  Staniland  v.  Willott,  3 
Macn.  &  G.  664  (1850).  In  England 
railway  stock  is  not  the  subject  of  a 
donatio  causa  mortis  by  a  delivery 
of  the  certificate,  since  the  transfer 
can  be  by  deed  only.  Moore  v.  Moore^ 
43  L.  J.  (Ch.)  617  (1874).  A  gift  causa 
mortis  of  stock  in  a  bank  by  mere 
manual  dehvery  of  the  certificate, 
without  any  signature  to  the  transfer 
thereof,  is  good  where  there  is  clear 
proof  of  the  intent  of  the  donor  to 
make  the  gift.  Leyson  u.  Davis,  17 
Mont.  220(1895).  A  decision  of  a  state 
court  that  a  donatio  causa  mortis  of 
bank  stock  was  effective,  although 
the  donor  merely  delivered  the  certif- 
icates of  stock  without  transferring 
the  same  on  the  back  thereof,  does 
not  raise  a  federal  question,  even 
though  the  stock  was  national-bank 
stock.  Leyson  v.  Bavis,  170  U.  S.  36 
(1898). 

3  Roberts's  Appeal,  85  Pa.  St.  84 
(1877).  Li  Maryland  it  is  held  that  a 
mere  transfer  of  the  certificates  of 
stock,  without  a  registry  on  the  cor- 
porate book,  is  incomplete  as  a  gift, 
and  cannot  be  enforced  against  the 
personal  representatives  of  the  de- 
ceased donor.  Baltimore  Retort,  etc. 
Co.  V.  MaU,  65  Md.  93  (1886).  But  a 
written  memorandum  left  by  a  de- 
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lected  the  coupons  during  his  life.'  Stock  may  be  given  away 
in  trust,  with  the  donor  himself  as  the  trustee,  although  no 
transfer  is  made  on  the  corporate  books.^  Where  a  person, 
who  is  under  contract  to  deliver  certain  stock,  gives  the  stock 
to  a  relative  for  nothing,  the  party  entitled  to  the  stock  by 
contract  may  compel  such  relative  to  give  up  the  stock.' 

cedent  to  the  effect  that  he  thereby  i  Green  v.  Tulane,  53  N.  J.  Eq.  169 

gives  certain  stock  to  a  person,  but  (1893). 

retains  the  same  during  life  in  order  2  Locke  v.  Farmers'  L.  &  T.  Co.,  140 

that  he,  the  donor,  may  have  the  N.  Y.  135  (1893). 

dividends,  is  not  a  valid  gift.    Be  '  Graham  v.  O'Connor,  73  L.  T.  Rep. 

Shield,  53  L.  T.  Eep.  5  (1885).  713  (1896). 
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WHO  MAY  BUY  AND  SELL  STOCK. 


§  309,  310.  Competency  of  a  corpo- 
ration to  purchase  shares  of 
its  own  capital  stock. 
311-313.  Etde  in  the  United  States. 
314  The  stock  is  not  merged,  and 
it  may  be  sold  by  the  corpo- 
'     ration. 

315.  Purchase  by  a  corporation  of 

stock  in   another    corpora- 
tion— Purchase  by  railroad. 

316.  Purchases  of  stock  by  banks, 

and  pledges  to  banks. 

317.  Purchases  of  stock  by  insur- 

ance,   manufacturing,   and 
other  corporations. 

318.  Infants  as  purchasers  of  stock. 

319.  Married  women  as  purchasers, 

owners,  or  vendors  of  stock. 
820.  Competency  of  miscellaneous 
parties — Joint  operation. 


331.  Sales,  purchases,  and  transfers 
by  agents. 

323.  Purchase  of  stock  by  guard- 
ians, executors,  and  trustees. 

333,  334.  Sale  or  pledge  of  stock  by 
trustee  in  breach  of  his  trust. 

335,  326.  Transferee  of  .stock  from 
trustee  is  protected,  when. 

327.  Eights  and  liability  of  the  cor- 

poration allowing  a  transfer 
by  a  trustee  in  breach  of  his 
trust. 

328.  Sales  of  stock  by  a  guardian. 

329.  Sales  by  executor  or  adminis- 

trator. 

330.  Duty  and  liability  of  the  cor- 

poration in  sales  by  an  ex- 
ecutor or  administrator. 


§  309.  Compet&ncy  of  a  corporation  to  purchase  shares  of  its 
own  capital  stoclc. —  In  England  a  long  line  of  decisions  has  es- 
tablished the  rule  that,  at  common  law,  a  corporation  cannot 
purchase  shares  of  its  own  capital  stock.^  This  rule  is  enounced 
clearly  and  decisively,  and  is  closely  adhered  to.^  The  corpo- 
ration maybe  given  an  express  power  for  this  purpose;  but, 


1  Trevor  v.  Whitworth,L.  R.  13  App. 
Cas.  409  (H.  L.,  1887),  reviewing  many 
cases;  Re  Marseilles  Extension  R'y, 
L.  E.  7  Ch.  App.  161  (1871);  Evans  v. 
Coventry,  35  L.  J.  (Ch.)  489, 501  (1856); 
Cross's  Case,  38  L.  J.  (Ch.)  583  (1869); 
Morgan's  Case,  1  De  G.  &  Sm.  750 
(1849);  Ex  parte  Morgan,  1  Maon.  & 
G.  325  (1849);  Eyre's  Case,  31  Beav. 
177  (1862).  See  also  3  E'y  &  Corp. 
L.  J.  169.  Cf.  Taylor  v.  Hughes,  2 
Jones  &  Lat.  (Ir.  Ch.)  24  (1844),  hold- 
ing that  a  banking  company  at  com- 
mon law  ijiay  buy  its  own  stock  the 
same  as  a  copartnership  may  buy  out 
a  partner.  Where  a  director  buys 
merchandise  of  his  corporation,  and 


pays  for  it  in  stock  of  the  corpora- 
tion, and  the  transaction  is  ratified 
in  general  meeting,  the  director,  on 
a  winding  up,  is  not  liable  for  the 
value  of  the  merchandise.  Weekes's 
Case,  17  L.  R  (Ir.)  239  (1885).  A  pur- 
chase by  a  corporation  of  its  own 
stock  and  payment  by  debentures  is 
void,  and  a  resale  of  the  stock  at  a 
discount  is  void.  lie  London  Cellu- 
loid Co.,  39  Ch.  D.  190  (1888). 

2  Zulueta's  Claim,  L.  R.  5  Ch.  App. 
444  (1870) ;  Hope  v.  International  Fin. 
Soc,  L.  R  4  Ch.  D.  327  (1876),  holding 
also  that  a  stockholder  may  enjoin 
the  purchase;  distinguishing  Teas- 
dale's  Case,  L.  R.  9  Ch.  App.  54  (1873). 
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unless  so  given,  tlie  purchase  is  held  to  be  beyond  the  legal 
powers  of  the  directors  and  of  the  whole  body  of  stockholders.' 
The  object  of  the  rule  is  to  preserve  the  rights  of  the  corporate 
creditors,  and  also  to  confine  the  corporation  within  the  express 
powers  given  it,  and  the  implied  powers  necessary  to  its  trans- 
action of  business.^  If  the  sale  is  completed,  and  the  corpora- 
tion afterwards  becomes  insolvent,  the  stockholder  who  sold 
the  stock  to  the  corporation  is  liable,  on  the  winding  up,  as 
though  he  never  had  made  such  a  sale.^  If,  however,  the  stock- 
holder sells  to  a  person,  not  knowing  that  the  latter  is  purchas- 
ing as  a  trustee  for  the  corporation,  the  vendor  is  not  liable  on 
such  stock.*    The  directors  authorizing  or  directing  a  purchase 


1  Zulueta's  Claim,  L.  R  5  Ch.  App. 
444  (1870);  Hope  v.  International  Fi- 
nancial See,  L.  E.  4  Ch.  D.  337  (1876). 
See  also  Llndley,  Partn.,  p.  739  (ed. 
1881).  Under  an  express  power  to  the 
directors  to  enter  into  any  contract 
and  engagement  that  seemed  best 
for  the  company,  such  a  purchase 
was  upheld.  Singer's  Case,  4  W.  N. 
206  (1869);  Cockbum's  Case,  4  De  G. 
&  Sm.  177  (1850),  where  power  was 
given  by  the  deed  of  settlement.  See, 
however,  lie  Dronfleld  Silkstone  Coal 
Co.,  L.  R.  17  Ch,  D.  76  (1880),  where 
an  express  power  to '  purchase  its 
own  stock  was  held  not  to  authorize 
a  trafficking  in  that  stock  —  the 
buying  and  selling  for  purposes  of 
gain.  Wliere  a  company  has  power 
to  purchase  its  own  stock  and  does 
purchase  stock  which  has  not  been 
paid  up,  the  liability  on  that  stock 
cannot  be  included  as  among  the 
debts  of  the  company.  lie  Sover- 
eign, etc.  Co.,  [1893J  3  Ch.  379.  Hav- 
ing purchased  its  own  stock  from 
profits,  a  company  may  reduce  its 
capital  stock  to  that  extent.  Be  York 
Glass  Co.,  60  L.  T.  Rep.  744  (1889). 
The  corporation  may  purchase  its 
own  stock  from  a  part  of  the  stock- 
holders as  a  means  of  reducing  its 
capital  stock.  British,  etc.  Corp. 
V.  Couper,  [1894]  A.  C.  399.  Com- 
panies with  unlimited  liability  may. 


imder  the  English  statute,  provide  for 
the  retirement  of  stock  by  the  com- 
pany and  the  repayment  of  the 
money  paid.  lie  Borough,  etc.  Soc, 
[1893]  3  Ch.  242. 

2  Compare  with  the  cases  in  the 
previous  note,  iJeDronfield  Silkstone 
Coal  Co.,  L.  R  17  Ch.  D.  76  (1880), 
where  the  court  said:  "If  the  com- 
pany could  not  question  it,  neither 
can  a  creditor;  for  he  can  obtain 
nothing  but  what  the  company  can 
get  from  the  shareholders." 

sWalters's  Second  Case,  3  De  G.  <fc 
Sm.  244  (1850);  Richmond's  Case,  3 
De  G.  &  Sm.  96  (1849);  Hunt's  Case, 
33  Beav.  55  (1856),  where  the  stock- 
holders disagreed,  and  the  corpora- 
tion bought  out  one  faction;  Dan- 
iell's  Case,  33  Beav.  43  (1856); 
Bennett's  Case,  5  De  G.,  M.  &  G.  284 
(1854),  where  the  stockholders  dis- 
agreed concerning  the  validity  of  a 
lease,  and  the  corporation  bought  out 
part.  If  however,  the  corporation, 
six  years  after  the  transfer,  discovers 
that  the  transfer  was  invalid,  and 
summarily  retransfers  to  the  vendor, 
the  latter  may  apply  to  a  court  of 
equity  to  compel  the  corporation  to 
keep  the  stock.  Gardiner  v.  Victo- 
ria Estates  Co.,  12  Ct  of  Sess.  (Sc.  4th 
ser.)  1356  (1885).  See  also  §  351,  sxipra. 
■•Nicol's  Case,  3  De  G.  &  J.  387 
(1859);  Grady's  Case,  1  De  G.,  J.  &  S. 
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for  the  corporation  of  shares  of  its  own  capital  stock  are  liable 
personally  to  the  same  extent  that  the  selling  stockholder  would 
hare  been  had  the  sale  not  taken  place.'  Generally  the  transfer 
is  made,  not  to  the  corporation  directly,  but  to  a  trustee  on  be- 
half of  or  for  the  benefit  of  the  corporation.  This  practice  is 
not  at  all  necessary,^  and  has  no  effect  other  than  a  transfer 
direct  to  the  corporation  itself,  unless  it  be  that  the  vendor  of 
the  stock  may  not  know  that  his  vendee  purchases  for  the  cor- 
poration, and  thereby  escapes  liability  on  the  winding  up.  If 
the  contract  is  executory,  the  corporation  may  repudiate  it  and 
refuse  to  pay  the  purchase-money  for  the  stock.'  If,  however, 
the  sale  is  completed,  the  stock  belongs  to  the  corporation,  and 
does  not  pass  to  the  vendor's  assignee  in  bankruptcy.* 

§  310.  Where  the  transfer  of  stock  to  the  corporation  is  made 
by  one  of  the  original  subscribers  for  stock,  it  frequently  be- 
comes a  difficult  question  to  decide  whether  the  transaction 
was  a  cancellation  of  the  subscription  contract  or  was  a  sale  of 
the  stock  to  the  corporation.  Each  case  turns  largely  on  its 
own  peculiar  facts  and  circumstances.  If  the  transaction  is  a 
cancellation,  it  is  legal.  In  England,  if  it  is  a  sale,  it  is  illegal. 
The  courts  seem  to  favor  a  construction  whereby  the  transac- 
tion is  held  to  be  a  sale,  and  the  stockholder  made  liable  on  the 
winding  up.* 

488  (1863),  where    the  -vendee  was  sums  paid  out  by  their  authority  for 
managing  agent  of  the  corporation,  such  purchases,  and  for  which  one 
and  the  sale  of  the  stock  was  to  stop  or  more  has  been  held  liable  to  the 
litigation,    Richmond's  Case,  3  De  Gr.  corporation.  Ashhurst  v.  Mason,  L.  R 
&  Sm.  96  (1849),  holds,  however,  that  20  Eq.  235  (1875). 
if  the  vendor's  selling  agent,  his  solic-  2  gee  oh.  Ill,  supra, 
itor,  knew  that  the  sale  was  for  the  ^  The  corporation  may  even  refuse 
benefit  of  the  corporation,  the  stock-  to  pay  the  price  to  the  brokers  em- 
holder  himself  is  chargeable  with  ployed  by  its  directors  to  buy  its 
knowledge.    See  lie  Orpen,  33  L.  J.  stock.    Zulueta's  Claim,  L.  R.  5  Ch. 
(Ch.)  633  (1863),  holding  that  it  is  a  App.  444  (1870).    This,  of  coui-se.  does 
question  for  the  jury  whether  the  not  authorize  the  corporation  to  re- 
vendee  purchased  for  the  corporation  tain  the  stock  so  pui-chased, 
or  for  himself.    See  also  §  351,  supra.  *  Great  Eastern  R'y  v.  Turner,  43 

1  Evans  v.  Coventry,  25  L.  J.  (Ch.)  L.  J.  (Ch.)  83  (1873). 

489, 501  (1856).    To  same  effect.  Land  5  jjg  United  Service  Co.,  L.  R.  5  Ch. 

Credit  Co.  v.  Fermoy,  L.  R.  8  Eq.  7  App.  707  (1870),  distinguishing  SneU's 

(1869);  Marzetti's  Case,  43  L.  T.  Rep.  Case,  L.  R.  5  Ch.  App.  32  (1869).    See 

206  (1880).    The  directors  may,  have  _also  Thomas's  Case,  L.  R.  13  Eq.  437 

contributions   from   each  other  for  (1872);  Teasdale's  Case,  L.  R.  9  Ch. 
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§  311.  Bule  in  the  United  States. —  la  this  couiitry  there  has 
been  a  difference  of  opinion  as  to  whether  a  corporation  may 
piirohase  shares  of  its  own  stock.  In  Illinois,  Massachusetts, 
and  other  states  such  a  purchase  is  legal  and  allowable.^    And, 


App.  54  (1873);  Duke's  Case,  L.  R.  1 
'Ch.  D.  620  (1876).  See  also  §§  167-170, 
supra. 

1  First  Nat.  Bank  v.  Salem,  etc.  Co., 
39  Fed.  Rep.  89  (1889).  A  corporation, 
unless  prohibited  by  statute,  may 
^purchase  its  own  stock.  New  Eng. 
Trust  Co.  V.  Abbott,  162  Mass.  148 
(1894).  In  Illinois,  in  Chicago,  etc. 
R.  R.  V.  Marseilles,  84  111.  145  (1876), 
the  court  said:  "We  entertain  no 
doubt  that  a  railroad  company  may, 
for  legitimate  purposes,  purchase 
shares  of  stock  which  have  been  is- 
sued to  individuals.  Such  is  believed 
to  have  been  the  general  custom  of 
such  bodies;  nor  have  we  known  the 
power  to  have  been  questioned."  A 
■contract  whereby  the  corporation 
agreed  to  take  back  the  stock  unless 
certain  things  were  done  within  a  cer- 
tain time  was  sustained.  Chicago, 
etc.  R.  E.  V.  Marseilles,  84  111.  643 
(1877),  where  the  court  says,  "the 
power  of  th©  directors  of  a  company, 
when  not  prohibited  by  their  charter, 
to  purchase  shares  of  stock  of  their 
company,"  is  well  recognized;  Clapp 
■v.  Peterson,  104  111.  26  (1882);  Chetlain 
V.  Republic  L.  Ins.  Co.,  86  111.  220 
.(1877);  Havemeyer  v.  Bordeaux  Co., 
:8  Nat.  Corp.  Rep.  127  (HI.  C.  C,  1894); 
Fraser  v.  Ritchie,  8  111.  App.  554  (1881), 
where  a  perfectly  solvent  concern 
sold  certain  property  and  took  its  own 
stock  in  payment;  Dupee  v.  Boston 
Water-Power  Co.,  114  Mass.  37  (1873), 
holding  that  a  stockholder  could  not 
■  enjoin  the  purchase,  the  court  saying : 
"In  the  absence  of  legislative  pro- 
vision to  the  contrary,  a  corporation 
may  hold  and  sell  its  own  stock,  and 
may  receive  it  in  pledge  or  in  pay- 
ment in  the  lawful  exercise  of  its 
■corporate  powers;  "  Leland  v.  Hay- 


den,  102  Mass.  542  (1869);  Crease  v. 
Babcock,  51  Mass.  525,  557  (1846),  hold- 
ing that  the  stockliolders  are  not  lia- 
ble for  the  deficiency  caused  by  part 
of  the  stock  being  owned  by  the  cor- 
poration. Where  a  corporation  has 
power  to  reduce  its  capital  stock,  it 
may  purchase  from  one  of  its  stock- 
holders his  stock  and  give  him  in  pay- 
menttherefor  hisjpro  rata  share  of  the 
assets  of  the  corporation,  the  corpo- 
ration being  solvent.  This  amounts 
to  a  reduction  of  the  capital  stock, 
and  a  subsequent  creditor  of  the 
corporation  cannot  complain.  Shoe- 
maker V.  Washburn,  etc.  Co.,  73  N.  W. 
Rep.  333  (Wis.,  1897).  Where  all  the 
stockholders  and  all  the  directors 
cause  the  corporation  to  sign  a  note 
which  is  given  to  one  of  the  stock- 
holders in  consideration  of  the  sale 
of  his  stock  to  another  stockholder, 
the  corporation  is  bound.  Solomon 
Co.  V.  Barber,  49  Pac.  Rep.  524  (Kan., 
1897).  In  Pennsylvania,  in  Eby  v. 
Guest,  94  Pa.  St.  160  (1880).  and  Early 
&  Lane's  Appeal,  89  Pa.  St.  411  (1879), 
it  was  held  that  "  the  assignment  of 
the  stock  of  a  corporation  to  itself,  as 
collateral  security  for  a  loan,  divests 
the  title  of  the  assignor  so  far  as  to 
prevent  a  sale  of  ^t  under  a  fi.  fa. 
against  the  assignor.''  But  in  Cole- 
man V.  Columbia  Oil  Co.,  51  Pa.  St.  74 
(1865),  where  a  stockholder  had  ac- 
cepted the  benefit  of  the  purchase 
and  then  objected  to  its  legality,  the 
court  said:  "  The  employment  of  cor- 
porate funds,  to  speculate  in  the  stock 
of  the  company  to  which  the  fimds 
belong  is  not  a  practice  to  be  encour- 
aged; but  the  present  plaintiff  is  not 
in  position  to  censure  the  practice." 
He  "  should  have  sought  an  injimc- 
tion  against  the  company  to  restrain 
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indeed,  if  tliere  is  no  statutory  liability  on  stock,  and  if  stock- 
holders do  not  object,  there  is  no  reason  why  the  net  profits  of 
a  corporation  should  not  be  applied  to  purchasing  its  stock,  in- 


the  purchase,  or  to  cancel  it  if  done 
before  he  had  knowledge  of  it;  or  if 
he  would  bring  an  action  at  law,  he 
should  have  declared  for  his  share  of 
the  funds  which  he  complains  were 
misapplied  in  buying  the  shares."  In 
Georgia,  in  the  case  of  Hartridge  v. 
EockweU,  R.  M.  Charlt.  260  (1838),  the 
court  held:  "If  from  the  course  of 
business  or  the  state  of  things  the 
capital  of  the  bank  cannot  be  use- 
fully employed  in  loans,  there  can,  I 
think,  be  no  objection  against  the 
purchase  of  its  own  stock. "  The  legis- 
lature, however,  thought  differently, 
and  by  the  Penal  Code  of  1833  made 
such  purchases  a  penal  offense.  In 
Robison  u  Beall,  36  Ga.  17  (1858),  the 
purchase  was  held  to  be  authorized 
under  a  power  to  purchase  goods,  etc. 
See  also,  as  supporting  the  doctrine. 
Farmers',  etc.  Bank  v.  Champlain 
Transp.  Co.,  18  Vt.  131,  139  (1846); 
Iowa  Lxmiber  Co.  v.  Foster,  49  Iowa, 
35  (1878),  under  a  power  to  purchase 
"property  that  may  be  deemed  de- 
sirable in  the  transaction  of  its  busi- 
ness." See  53  Pac  Rep.  823. 

A  corporation  which  has  agreed  to 
pay  a  person  a  certain  sum  for  his 
stock  in  the  corporation,  if  he  will 
transfer  it  to  a  corporate  creditor  in 
payment  of  the  corporate  debt,  is  lia- 
ble for  that  sum  to  the  stockholder. 
Snyder  u'Tunitas  Petrol.  Co.,  73  Cal. 
194  (1887).  "  A  corporation  may,  if  it 
acts  in  good  faith,  buy  and  sell  shares 
of  its  own  stock."  Republic  L.  Ins. 
Co.  V.  Swigert,  135  III  150  (1890); 
First,  etc.  Bank  v.  Salem,  etc.  Co.,  39 
Fed.  Rep.  89  (1889).  An  agreement 
of  a  corporation  to  accept  its  own 
stock  in  payment  for  land  sold  by 
it  is  not  per  se  an  ultra  vires  act. 
Thompson  v.  Moxey,  47  N.  J.  Eq.  538 
(1890).  A  corporation  may  purchase 
shares  of  its  own  stock,  subject  to 


the  right  of  creditors  to  object 
thereto  if  the  capital  stock  is  im- 
paired thereby.  Blalook  v.  Kemers- 
ville  Mfg.  Co.,  110  N.  C.  99  (1893).  A 
corporation  may  issue  stock  to  an 
employee  on  an  agreement  to  buy  it 
back  in  case  he  is  discharged.  Yeaton 
V.  Eagle,  etc.  Co.,  4  Wash.  St.  183. 
(1893).  Where  the  majority  stock- 
holders cause  the  directors  to  pur- 
chase stock  of  them  for  the  corpo- 
ration at  a  price  higher  than  the 
market  price,  the  minority  may  cause 
the  transaction  to  be  set  aside.  Wood- 
roof  V.  Howes,  88  Cal.  184  (1891).  A 
by-law  allowing  a  stockholder  to  re- 
turn his  stock  to  the  corporation  at  a 
fixed  value  is  illegal.  Vercoutere  v. 
Golden  State  Land  Co.,  116  Cal.  410' 
(1897).  Instead  of  subscribing  for 
stock,  a  party  may  make  a  contract 
with  a  coi-poration  to  take  the  stock 
with  the  right  to  return  it  and  re- 
ceive back  the  purchase  price  within 
a  certain  time.  Such  a  contract  is 
legal,  and  the  stock  may  be  returned 
and  the  money  recovered  if  corporate 
creditors'  rights  do  not  intervene 
Vent  V.  Duluth,  etc.  Co.,  64  Minn.  307 
(1896).  Where  a  corporation  issues- 
stock  in  payment  for  a  patent-right, 
and  agrees  to  take  back  the  stock 
and  pay  the  par  value  thereof  at  the 
end  of  five  years  if  the  purchaser  so 
wishes,  the  purchaser  may  enforce 
the  agreement.  Browne  v.  St.  Paul 
Plow  Works,  63  Minn.  90  (1895).  See 
also  §  339,  infra.  Although  a  corpo- 
i-ation  has  purchased  its  own  stock, 
it  cannot  rescind  the  pui-chase  and  re- 
cover back  the  pi'ice  unless  it  tenders 
back  the  stock.  Bank  of  San  Luis 
Obispq,  etc.  v.  Wickersham,  99  Cal. 
655  (1893).  The  directors  are  person- 
ally liable  where  they  advance  cor- 
porate funds  to  the  vendee  of  stock 
of  the  company  in  order  to  enable- 
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stead  of  being  used  for  a  dividend.  The  federal  court  has  said : 
"  It  is  a  mooted  question  in  this  country  as  to  whether  a  cor- 
poration may  purchase  shares  of  its  own  stock.  Many  states 
forbid  it.  In  the  absence  of  a  charter  prohibition  or  a  statute 
forbidding  it,  there  is  no  reason  why  the  stock  should  not  be 
purchased,  at  least  with  the  profits  derived  from  the  business 
of  the  corporation,  where  all  the  stockholders  assent  thereto." ' 
The  cases  which  appear  to  uphold  a  contrary  rule  are  found, 
upon  close  examination,  to  come  within  the  exceptions  given 
above.^    All  of  the  American  courts  coincide  in  the  view  that 


him  to  purchase  the  stock.  Green  v. 
Hedenberg,  159  IK  489  (1896).  A  per- 
son who  buys  out  and  assumes  the 
liabilities  of  a  corporation  cannot  re- 
pudiate its  note  in  payment  for  some 
of  its  own  stock,  he  knowing  of  the 
transaction  when  he  assumed  the 
debts.  Miller  v.  Washington  South- 
em  E'y,  11  Wash.  414  (1895).  Stock- 
holders cannot  defeat  their  liability 
on  stock  by  setting  up  that  they  sub- 
scribed in  behalf  of  the  corporation 
itself  and  on  the  secret  agreement 
that  they  should  not  be  held  liable. 
Barto  V.  Nix,  15  Wash.  563  (1896). 
Where,  according  to  contract,  stock 
sold  to  the  corporation  is  appraised 
by  the  corporation,  and  the  appraised 
price  is  actually  paid  to  and  received 
by  the  stockholder,  he  cannot  main- 
tain a  biU  to  obtain  a  larger  price, 
but  must  either  rescind  or  sue  at 
law.  Tuttle  v.  Batchelder,  etc.  Co., 
49  N.  E.  Eep.  640  (Mass.,  1898). 

1  The  court,  however,  enjoined  the 
company  from  transferring  nearly 
all  of  its  property  to  a  few  stockhold- 
ers in  purchase  of  their  stock,  but  re- 
fused to  appoint  a  receiver.  Lowe  v. 
Pioneer  Threshing  Co.,  70  Fed.  Eep. 
646  (1895).  In  Ohio  the  early  case 
of  Taylor  v.  Miami  Exporting  Co.,  6 
Ohio,  176  (1833),  held  that  a  bank  may 
receive  from  the  stockholders  trans- 
fers of  stock  in  payment  of  debts 
previously  contracted  by  them.  See 
also  State  v.  Franklin  Bank,  10  Ohio, 
91,  97  (1840).  But  in  Coppin  v.  Green- 


lees,  etc.  Co.,  38  Ohio  St.  275  (1883),  the 
court  refused  to  enforce  an  executory 
contract  for  the  sale  to  the  corpora- 
tion of  its  own  stock.  The  proposed 
purchase  was  held  to  be  invalid  under 
the  constitutional  provision  imposing 
a  personal  liability  on  all  stockhold- 
ers. But  see  Morgan  v.  Lewis,  46 
Ohio  St.  1  (1888).  The  directors  are 
not  liable  to  the  vendor  of  the  stock 
for  the  failure  of  the  corporation  to 
complete  their  purchase  for  it  of  its 
ovm  stock.  Abeles  v.  Cochran,  23 
Kan.  405  (1879).  Quo  warranto  does 
not  lie  against  a  corpoi'ation  for  pur- 
chasing its  own  stock.  State  v.  Min- 
nesota, etc.  Co.,  40  Minn.  313  (1889). 

2  Thus,  in  German  Sav.  Bank  v. 
Wulfekuhler,  19  Kan.  60  (1877),  the 
bank  was  insolvent  when  the  stock 
was  purchased  by  it.  The  purchase 
was  declared  illegal  In  Bent  v.  Hart, 
10  ,Mo.  App.  143  (1881),  the  corpora- 
tion did  not  purchase  its  own  stock. 
The  stock  was  purchased  by  another 
corporation,  and  the  transaction  was 
sustained.  In  St.  Louis,  etc.  Co.  v. 
Hilbert,  24  Mo.  App.  338  (1887),  the 
stock  purchased  by  the  corporation 
was  not  paid-up  stock.  In  State  v. 
Oberlin  Building  Assoc,  S5  Ohio  St. 
358  (1880),  the  peculiar  purposes  and 
articles  of  association  of  a  building 
association  governed  the  decision.  In 
Barton  v.  Port  Jackson,  etc.  Co.,  17 
Barb.  397  (1854),  the  company  mort- 
gaged its  road  in  order  to  raise  money 
to  buy  the  stock.    Where  a  corpora- 
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a  corporation  may  take  shares  of  its  own  stock  in  payment  of 
or  security  for  antecedent  debts  due  to  the  corporation.^  A  cor- 
poration may  take  its  o^vn  stock  by  way  of  gift  ^  or  bequest.' 

§  312.  The  objection  usually  made  to  allowing  a  corporation 
to  purchase  its  own  stock  is  that  thereby  the  corporate  funds 
are  expended  and  no  property  is  received  by  the  corporation, 
except  the  right  to  resell.  In  some  cases,  also,  a  statutory  lia- 
bility attached  to  the  stock  is  thereby  jeopardized.  The  latter 
objection  is  answered  by  the  principle  of  law  that  the  trans- 
ferrer of  stock  to  the  corporation  is  liable  on  the  subscription 
and  statutory  liability  to  the  same  extent  as  though  no  trans- 


tion  which  has  no  profits  on  hand 
issues  its  bonds  in  payment  for  its 
stock,  the  party  so  receiving  the  bonds 
cannot  enforce  them,  but  on  the  con- 
trary remains  liable  for  the  impaid 
subscription  price  of  the  stock,  it  not 
haviiig  been  properly  issued  as  paid- 
up  stock,  and  he  not  being  a  bona  fide 
holder.  Hebberd  v.  Southwestern, 
etc.  Co.,  36  AtL  Eep.  132  (N.  J.,  1896). 
Where  a  corporation  buys  shares  of 
its  own  stock  from  one  of  its  stock- 
holders, it  may  repudiate  the  trans- 
action and  defend  a  suit  by  the 
stockholder  on  a  note  given  for  the 
stock.  The  court  said  that  such  a 
purchase  should  not  be  to  the  advan- 
tage of  a  few  favored  stockholders,  to 
the  injury  of  the  great  body  of  them. 
Price  V.  Pine  Mountain,  etc.  Co.,  33 
S.  W.  Eep.  267  (Ky.,  1895).  A  party 
who  loans  money  to  a  corporation 
knowing  that  the  money  is  to  be  used 
by  the  company  to  buy  shares  of  its 
own  capital  stock  cannot  collect  his 
debt,  the  act  being  ultra  vires. 
Adams,  etc.  Co.  v.  Deyette,  8  S.  D. 
119  (1895).  An  insolvent  corporation 
cannot  purchase  shares  of  its  own 
stock.  Adams,  etc.  Co.  v.  Deyette,  5 
S.  D.  418  (1894).  Where  a  corporation 
is  in  process  of  dissolution  the  direct- 
ors have  no  power  to  use  the  corpo- 
rate funds  to  purchase  shares  of  its 
stock.  Augsburg  Land,  etc.  Co.  v. 
Pepper,  27  S.  E.  Rep.  807  (Va.,  1897). 


1  The  leading  case  is  City  Bank  v. 
Bruce,  17  N.  Y.  507  (1858),  where  a 
corporation  received  |133,000  of  its 
own  stock  in  payment  of  debts  due 
the  corporation,  the  court  saying  it 
is  "not  aware  of  any  common-law 
principle  which  forbids  it."  See  also 
Verplanck  v.  Mercantile  Ins.  Co.,  1 
Edw.  Ch.  84  (1831);  Chillicothe,  etc. 
Bank  v.  Fox,  3  Blatchf.  431  (1856); 
S.  C,  5  Fed.  Cas.  632,  where  the  stock 
was  taken  in  payment  of  a  debt  due 
the  corporation.  In  Williams  v.  Sav- 
age Mfg.  Co.,  8  Md.  Ch.  418, 451  (1851), 
the  debtor  who  had  given  stock  to  a 
corporation  in  payment  of  a  debt  was 
allowed  to  deny  the  amount  of  the 
debt  and  to  take  back  the  stock  upon 
payment  of  the  amoimt  actually  due. 
A  company  may  receive  its  own 
stock  in  satisfaction  of  a  debt  where 
it  is  necessary  in  order  to  protect  the 
corporation  from  loss.  Barto  v.  Nix, 
15  Wash.  563  (1896):  76N.W.  Rep.  258. 

2  Lake  Superior  Iron  Co.  v.  Drexel, 
90  N.  Y.  87  (1882),  where  its  legality 
was  assumed.  A  corporation  which 
holds  stock  in  another  corporation 
may  agree  to  surrender  a  part  of  such 
stock  in  order  to  enable  the  latter 
company  to  proceed  with  its  business, 
and  such  surrender  is  not  ultra  vires. 
Thomson  v.  Trustees,  [1895]  2  Ch.  454. 
See  also  g  46,  ch.  Ill,  supra. 

SRivanna  Nav.  Co.  v.  Dawsons,  3 
Gratt.  (Va.)  19  (1846). 
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fer  to  the  corporation  had  been  made.^  The  former  objection 
is  merely  a  limit  to  the  power  of  the  corporation  to  purchase. 
In  Illinois,  the  state  where  the  right  of  the  corporation  to 
make  such  purchases  is  most  clearly  and  decisively  established, 
the  collateral  principle  that  such  purchases  are  to  be  declared 
illegal  and  voidable  at  the  instance  of  corporate  creditors  who 
are  injured  thereby  is  distinctly  stated  and  rigidly  applied.^  If 
the  corporation  is  insolvent  at  the  time  of  the  purchase,  it  is 
clearly  an  invalid  transaction,  and  will  be  set  aside.'  The  rule 
goes  still  further,  and  declares  that  if  a  corporation,  by  a  pur- 
chase of  shares  of  its  own  capital  stock,  thereby  reduces  its 
actual  assets  below  its  capital  stock,  or  if  the  actual  assets  at 
that  time  are  less  than  the  capital  stock,  such  purchase  may  be 
impeached  and  set  aside,  and  the  guilty  corporate  officers,  as 
well  as  the  vendor  of  the  stock,  may  be  rendered  liable  thereon 


1  See  §  351,  supra. 

2  Clapp  V.  Peterson,  104  m.  36  (1883) ; 
Peterson  v.  Illinois  Land,  etc.  Co.,  6 
IlL  App.  357  (1880).  In  Crandall  v. 
Lincoln,  53  Conn.  73,  99,  100  (1884), 
where  stock  was  bought  for  the  cor- 
poration by  a  corporate  agent,  the 
latter  was  held  liable  to  the  receiver 
of  the  corporation  for  the  money  so 
expended.  The  court  said:  "  The  stat- 
ute forbidding  the  company  to  make 
dividends  payable  from  the  stock, 
and  to  loan  money  upon  a  pledge 
of  its  stock,  by  necessary  implication 
forbids  the  company  from  purchas- 
ing its  stock.  .  .  .  As  a  rule,  to  which 
there  are  few^,  if  any,  exceptions, 
when  a  stockholder  conveys  his  stock 
to  the  company  and  receives  in  re- 
turn a  portion  of  the  capital,  he  holds 
the  money  so  received  subject  to  the 
superior  equities  of  creditors."  But 
the  selling  stockholder,  not  knowing 
that  his  vendee  buys  for  the  corpora- 
tion, is  not  liable.  Johnson  v.  Laflin, 
5  Dill.  65  (1878);  S.  C,  13  Fed.  Cas. 
758;  aflE'd,  103  U.  S.  800. 

'  Currier  v.  Lebanon  Slate  Co.,  56 
N.  H.  363  (1875);  Alexander  v.  Relfe, 
74  Mo.  495  (1881).  A  purchase  by  an 
insolvent  bank  of  shares  of  its  own 


stock  from  one  who  had  just  resigned 
as  vice-president  is  illegal,  and  he 
cannot  collect  a  certificate  of  indebt- 
edness given  him  therefor.  Re  Co- 
lumbian Bank,  147  Pa.  St.  433  (1893). 
So  also  of  a  sale  by  the  president,  even 
though  he  held  the  stock  as  executor 
of  an  estate.  Re  Columbian  Bank, 
147  Pa.  St.  433  (1893).  Where  a  manu- 
facturing- company,  four  months  be- 
fore it  is  adjudged  insolvent  and  a 
receiver  appointed,  purchases  shares 
of  its  own  stock  and  gives  its  note  in 
payment,  such  note  cannot  be  en- 
forced against  the  corporation,  there 
being  no  proof  that  there  were  any 
net  profits  at  the  time  of  the  trans- 
action. ,  Hamor  v.  Taylor,  etc.  Co.,  84 
Fed.  Eep.  393  (1897).  Where  a  cor- 
poration is  insolvent  and  a  stock- 
holder knows  that  fact,  he  cannot 
sell  his  stock  to  the  corporation  in 
exchange  for  corporate  property,  and 
he  will  be  compelled  by  the  court, 
in  behalf  of  then  existing  creditors, 
to  return  the  property.  Commercial 
Nat.  Bank  v.  Burch,  141 BL  519  (1893) ; 
Butler,  etc.  Co.  v.  Robbins,  151  111.  588 
(1894);  Roan  v.  Winn,  93  Mo.  503  (1887). 
See  also  oases  in  notes  supra. 
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at  tlie  instance  of  a  corporate  creditor.'  Subject  to  the  above 
conditions,  not  even  a  dissenting  stockholder  can  complain  of 
the  purchase  by  a  corporation  of  shares  of  its  own  stock.*^ 


1 A  stockholder  who  sells  his  stock 
to  the  corporation  itself,  the  latter 
being  insolvent,  may  be  compelled 
to  restore  the  consideration  received 
by  him.  Buck  v.  Boss,  68  Conn.  29 
(1896),  qvioting  and  approving  of  the 
text  herein.  A  receiver  of  an  insolv- 
ent bank  may  file  a  bill  in  equity  to 
compel  its  president  and  another 
bank  to  pay  back  the  price  of  stock 
in  the  insolvent  bank  which  the  in- 
solvent bank,  through  the  instru- 
mentality of  its  president,  who  was 
also  cashier  of  the  other  bank,  had 
purchased  of  the  other  bank  on  the 
eve  of  the  insolvency  of  the  former. 
Bridgens  v.  Dollar  Sav.  Bank,  66  Fed. 
Eep.  9  (1895).  Where  the  treasurer 
uses  the  funds  of  the  corporation  to 
pay  for  stock  in  the  corporation 
itself,  which  he  and  other  stockhold- 
ers have  purchased,  he  may  be  com- 
pelled, upon  corporate  insolvency,  to 
refund  the  money,  even  though  he 
took  the  funds  from  the  treasury 
with  the  consent  of  all  the  stock- 
holders, lie  Brockway,  etc.  Co.,  89 
Me.  121  (1896);  Fraser  v.  Kitchie,  8 
IlL  App.  554  (1881),  holding  that  the 
right  of  the  corporation  to  purchase 
its  own  stock  is  subject  to  certain 
restrictions,  "  one  of  wliich  is  that  it 
shall  not  be  done  at  such  tinae  and 
in  such  manner  as  to  take  away  the 
security  upon  which  the  creditors  of 
the  corporation  have  the  right  to  rely 
fpr  the  payment  of  their  claims;  or 
in  other  words,  so  as  not  to  diminish 
the  fund  created  for  their  benefit. 
Each  case  must  therefore  depend 
upon  and  be  determined  by  its  own 
facts  and  circumstances."  See  also 
Gillet  V.  Moody,  3  N.  Y.  479  (1850). 


Where  directors  and  stockholders 
desire  to  sell  the  enterprise,  and  do 
so  by  paying  for  their  stock  out  of 
the  corporate  funds,  and  then  re- 
insuring aU  risks  in  another  company, 
and  turning  over  everything  to  the 
latter,  a  receiver  of  the  company  so 
sold  out  may  hold  a  director  liable 
for  moneys  so  paid  out.  Guild  v. 
Parker,  43  N.  J.  L.  430  (1881).  A  re- 
ceiver  of  a  corporation  seeking  to 
set  aside  a  purchase  of  stock  by  the 
corporation  itself  must  tender  back 
the  stock  before  suing  to  recover  the 
money.  Pierson  v.  McCurdy,  33  Hun, 
520  (1884).  In  Be  EepubUc  Ins.  Co., 
3  Biss.  452  (1873);  S.  C,  30  Fed.  Cas. 
544,  where  the  insolvent  corporation 
had,  some  three  years  previously, 
when  the  corporation  was  solvent, 
purchased  stock  of  various  stock- 
holders and  stiU  held  it,  the  coiurt 
held  that  these  old  stockholders  were 
not  liable  for  the  unpaid  subscrip- 
tion price  thereof.  In  Famsworth 
V.  Bobbins,  36  Mimi.  369  (1887),  the 
receiver  of  an  insolvent  company  re- 
covered from  a  stockholder  whose 
stock  the  company  had  purchased. 
A  scheme  whereby  the  corporation 
takes  back  the  stock  and  issues  cer- 
tificates of  indebtedness  for  it  is  in- 
valid as  against  creditors.  The  lat- 
ter are  entitled  to  the  assets  in 
preference  to  the  former.  Heggie  v. 
People's,  etc.  Assoc,  107  N.  C.  581 
(1890).  Although  a  company  buys  its 
own  stock  from  a  stockholder,  sub- 
sequent creditors  cannot  complain. 
Rollins  V.  Shaver,  etc.  Co.,  80  Iowa, 
380  (1890).  Where  a  corporation  uses 
its  profits  to  buy  its  own  stock,  the 
remaining  stockliolders  are  not  Ua- 


2  Dupee    i\    Boston   Water-Power    chase  stock  in  order  to  reduce  its. 
Co.,  114  Mass.  37  (1878).    See  §  282  as    capital  stock, 
to  the  power  of  a  corporation  to  pur- 
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§  313.  Frequently  statutes  are  passed  expressly  prohibiting 
a  corporation  from  purchasing  shares  of  its  own  stock.^  The 
national  banks  in  this  country  are  prohibited  from  so  doing  by 
the  statutes  of  the  federal  government.^    In  New  York,  by 


He  on  the  statutory  liability  attach- 
ing to  the  stock  so  purchased  by  the 
corporation.  Moon,  etc.  Co.  v.  Wax- 
ahachie,  etc.  Co.,  35  S.  W.  Eep.  337 
(Tex.,  1896).  Even  though  the  di- 
Tectors  have  sold  preferred  stock  held 
by  them  to  the  corporation  and  taken 
its  notes  therefor  when  the  corpora- 
tion was  insolvent,  yet  a  receiver 
should  not  be  appointed  at  the  in- 
stance of  a  stockholder.  The  remedy 
is  an  injunction  and  accounting. 
Empire  Hotel  Co.  v.  Main,  98  Ga.  176 
(1896).  A  judgment  creditor's  bill  is 
multifarious  where  it  asks  to  hold 
the  defendant  liable  on  a  subscrip- 
tion for  stock,  and  as  an  officer  for 
causing  the  corporation  to  buy  its 
own  stock,  and  as  an  outsider  for  ob- 
taining real  estate  of  the  company 
without  consideration,  and  as  an  out- 
sider misrepresenting  the  condition 
of  the  company.  First  Nat.  Bank  v. 
Peavey,  75  Fed.  Eep.  154  (1896). 

'  See  Part  VII,  infra. 

2U.  S.  Rev.  Stat.,  §  5201.  See  John- 
son u  Laflin,  5  DilL  65  (1878);  S.  C, 
13  Fed.  Cas.  758;  afiE'd,  103  U.  S.  800. 
holding  that,  if  a  stockholder  in  good 
faith  and  without  notice  sells  his 
stock  to  one  who  purchases  for  the 
bank,  the  sale  is  valid  so  far  as  he 
is  concerned,  and  he  is  not  liable 
thereon.  See  also  Bank  v.  Lanier,  11 
WalL  369  (1870),  holding  that  the 
bank  cannot  take  its  own  stock  in 
pledge.  A  national  bank  has  no 
power  to  purchase  its  own  stock  ex- 
cept to  prevent  a  loss  on  an  existing 
debt.  The  bank  may  by  a  suit  at 
law  recover  back  the  money  paid  for 
-the  stock  without  tendering  the 
stock.  Burrows  v.  Niblack,  84  Fed. 
Eep.  Ill  (1898). 

When  the  president  of  a  bank  buys 


its  stock  for  the  bank  itself,  taking 
title  in  his  own  name,  he  is  liable  as 
a  stockholder.  The  purchase  for  the 
bank,  however,  is  void.  Bundy  v. 
Jackson,  34  Fed.  Eep.  628  (1885).  Al- 
though a  national  bank  must  sell  its 
stock  taken  in  payment  of  a  debt 
within  six  months,  it  may  sell  on 
credit,  taking  a  note  in  payment  and 
the  stock  as  collateral.  Union  Nat. 
Bank  v.  Hunt,  76  Mo.  439  (1882).  The 
question  whether  a  note  given  by  a, 
bank  was  in  payment  of  its  own 
stock  is  not  a  question  giving  juris- 
diction to  the  federal  courts.  Chem- 
ical Bank  v.  City  Bank,  160  IT.  S.  646 
(1896).  Where  a  national  bank  re- 
ceives its  own  stock  in  pledge  at  the 
time  of  making  the  loan,  and  sells 
the  stock  as  collateral,  on  failure  of 
the  debtor  to  pay,  the  latter  cannot 
complain  that  the  statute  has  been 
violated.  National  Bank  of  Xenia  v. 
Stewart,  107  U.  S.  676  (1883).  See 
also  Gold  Min.  Co.  v.  National  Bank, 
96  U.  S.  640  (1877);  Shoemaker  v. 
National  Mech.  Bank,  31  Md.  396 
(1869);  O'Hare  v.  Second  Nat.  Bank, 
77  Pa.  St.  96  (1874);  Stewart  v.  Na- 
tional Union  Bank,  3  Abb.  (U.  S.)  434 
(1869).  Although  a  national  bank  is 
prohibited  from  taking  its  own  stock 
as  security,  yet  if  it  does  so,  the 
stock  being  taken  in  the  name  of 
the  cashier,  it  may  enforce  the  se- 
cui'ity.  Only  the  government  can 
object  after  the  transaction  has  been 
completed.  It  is  immaterial  that  the 
stock  was  transferred  to  the  cashier 
individually  and  not  "as  cashier." 
Walden  Nat.  Bank  v.  Birch,  130  N.  Y. 
331  (1891).  A  transfer  of  the  stock 
of  a  national  bank  to  the  bank  in 
payment  of  a  debt  will  not  be  set 
aside  at  the  instance  of  the  vendor 
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statute,  certain  corporations  are  proMbited  from  purchasing- 
shares  of  their  own  capital  stock.^ 

§  314.  The  stoch  is  not  merged,  and  it  may  he  sold  hy  the  cor- 
poration.— When  a  corporation  buys  shares  of  its  own  capital 
stock,  the  capital  stock  is  not  reduced  by  that  amount,  nor  is- 
the  stock  merged.^  So  long,  however,  as  the  corporation  re- 
tains the  ownership,  the  stock  is  lifeless,  without  rights  or  pow- 
ers. It  cannot  be  voted  nor  can  it  draw  dividends,  even  though 
it  is  held  in  the  name  of  a  trustee  for  the  benefit  of  the  corpo- 
ration.' But  at  any  time  the  corporation  may  resuscitate  it  by 
selling  it  and  transferring  it  to  the  purchaser.     Such  sale  may 


as  being  in  violation  of  the  statute. 
Chapin  v.  Merchants'  Nat.  Bank,  14 
N.  Y.  St.  Rep.  273  (1888).  A  person 
who  allows  stock  to  stand  in  his 
name  on  the  books  of  a  national 
bank  is  liable  on  the  statutory  lia- 
bility therefor,  even  though  he  held 
the  stock  as  trustee  for  the  bank  it- 
self. Lewis  V.  Switz,  74  Fed.  Rep. 
381  (1896).  A  national  bank  presi- 
dent and  directors  are  not  liable 
criminally  for  purchasing  the  stock 
of  the  bank  for  the  bank  itself. 
United  States  v.  Britton,  107  U.  S. 
655  (1882);  United  States  v.  Britton, 
108  U.  S.  192  (1883). 

iSee  Part  VII,  infra.  "The  evi- 
dent intention  was  to  prohibit  a  di- 
vision of  the  capital,  or  any  portion 
of  it,  among  the  stockholders,  by 
■whatever  instrumentality  the  pow- 
ers of  the  corporation  in  doing  the 
act  might  be  exerted."  Gillet  v. 
Moody,  3  N.  Y.  479,  487  (1850).  See 
also  United  States  Trust  Co.  v.  United 
States  F.  Ins.  Co.,  18  N.  Y.  199,  226 
(1858);  Tracy  v.  Talmage,  14  N.  Y. 
162  (1856).  But  purchasers  of  the 
stock  from  a  banking  corporation 
that  had  purchased  it  in  violation  of 
the  statute  cannot  complain.  They 
cannot  impeach  their  own  title.  Re 
Reciprocity  Bank,  22  N.  Y.  9,  17 
(1860).  Nor  can  the  vendor  of  the 
stock  to  the  bank  claim  that  the  sale 
•was  invalid.  He  is  estopped.  United 


States  Trust  Co.  v.  Harris,  2  Bosw. 
75,  91  (1857).  See,  in  general.  Barton, 
V.  Port  Jackson,  etc.  Co.,  17  Barb.  897 
(1854). 

2  State  u  Smith,  48  Vt.  266  (1876); 
WiUiams  v.  Savage  Mfg.  Co..  3  Md. 
Ch.  418,  451  (1851);  City  Bank  v. 
Bruce,  17  N.  Y.  507  (1858);  ChiUi- 
cothe,  etc.  Bank  v.  Fox,  3  Blatchf. 
431  (1856);  S.  C,  5  Fed.  Cas.  632,  the 
court  saying:  "  The  stock  was  not  ex- 
tinguished or  destroyed  by  the  pur- 
chase thereof  by  the  corporation; " 
Vail  V.  Hamilton,  85  N.  Y.  453  (1881); 
American  R'y  Frog  Co.  v.  Haven,  101 
Mass.  398  (1869);  Commonwealth  v. 
Boston,  etc.  R.  R,  142  Mass.  146  (1886) ; 
Ex  parte  Holmes,  5  Cow.  426  (1826). 
The  fact  that  a  corporation  buys  its 
own  stock  does  not  necessarily  re- 
duce the  capital  stock,  inasmuch  as 
the  stock  so  purchased  may  be  re- 
issued. Ralston  v.  Bank  of  Califor- 
nia, 112  CaL  208  (1896);  Bank  of 
San  Luis  Obispo  v.  Wickersham,  99 
CaL  655  (1893).  A  sale  by  a,  corpora- 
tion of  all  its  property  does  not  en- 
title the  vendee  to  stock  in  the  cor- 
poration which  the  corporation  itself 
has  purchased  on  a  sale  for  a  delin- 
quent assessment  and  not  re-issued. 
Tulare,  etc.  Dist.  v.  Kaweah,  etc.  Co., 
44  Pac.  Rep.  662  (Cal.,  1896).  See 
also  §§  251,  282,  mpra. 

3  See  ch.  XXXVII,  infra. 
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be  made  upon  the  authority  of  the  corporate  directors.^  It 
may  be  sold  at  its  market  value,  and  need  not  be  held  for  its 
par  value,  as  is  necessary  in  an  original  issue  of  stock.^  The 
question  whether  a  director  may  buy  the  stock  from  the  cor- 
poration is  considered  elsewhere.' 

§  315.  Purchase  hy  a  eorporation  ofstoch  in  another  corpo- 
ration—  Purchase  hj  a  railroad. —  It  may  be  stated  as  a  gen- 
eral rule  that  a  corporation  has  no  implied  power  to  purchase 
shares  of  the  capital  stock  of  another  corporation.  This  rule 
has  often  been  applied  to  railroad  corporations.  It  has  been 
firmly  settled  by  well-considered  cases  that  one  railroad  com- 
panj''  cannot  purchase  shares  of  stock  in  another  railroad  com- 
pany.*   Especially  is  this  the  rule  Avhere  the  purchase  is  for  the 


1  ChiUicothe  Bank  v.  Fox,  3  Blatchf. 
431  (1836)  ;'S.  C,  5  Fed.  Cas.  633;  State 
V.  Smith,  48  Vt.  266  (1876).  See  also 
§  382,  supra.  Stockholders  cannot 
enjoin  the  corporate  officers  from 
selling  shares  of  its  own  stock  which 
it  has  purchased.  Jefferson  v.  Bur- 
ford,  17  S.  W.  Bep.  855  (Ky.,  1891). 

2  See  §§  29,  46,  ch.  Ill,  supra.  It 
may  be  issued  by  way  of  a  stock 
dividend.  See  ch.  XXXII,  infra.  In 
Louisiana  the  purchase  by  a  corpo- 
I'ation  of  its  own  stock  cancels  the 
stock  until  re-issued.  If,  however, 
in  the  re-issue  the  corporation  gives 
away  the  stock,  the  parties  receiving 
it  are  liable  to  subsequent  corporate 
creditors.  No  formal  contract  of 
subscription  is  necessary,  but  the 
mere  taking  of  the  stock  is  sufficient 
to  render  them  liable.  Belknap  v. 
Adams,  22  S.  Eep.  383  (La.,  1897). 

3  See  §  70,  supra. 

■  4  See  §  64,  supra.  The  most  im- 
portant case  is  Central  R  R.  v.  Col- 
lins, 40  Ga.  582,  636  (1869),  where  a 
stockholder  in  one  railroad  obtained 
an  injunction  against  its  purchase, 
for  purposes  of  consolidation,  of  stock 
in  a  rival  and  competing  railroad. 
The  court  declaimed  the  purchase  to 
be  beyond  the  corporate  powers  and 
contrary  to  public  policy,  and  says, 
"  it  is  a  general  principle  that  a  rail- 


road company,  without  express  au- 
thority given  by  the  legislature  to 
make  the  purchase,  cannot  piu'chase 
stock  in  another  railroad  company." 
See  also  AngeU  &  Ames,  Corp.,  §  393. 
To  same  effect,  Hazlehurst  v.  Savan- 
nah, etc.  R  R,  43  Ga.  13,  57  (1871), 
the  court  saying:  "If  one  railroad 
may,  at  its  option,  buy  the  stock  of 
another,  it  practically  undertakes  a 
new  enterprise  not  contemplated  by 
its  charter.  This  it  cannot  do  by  any 
implication.  The  power  so  to  do 
must  be  clear."  In  Elkins  v.  Cam- 
den, etc.  E.  R,  36  N.  J.  Eq.  5  (1883),  a 
similar  injunction  was  granted.  The 
court  said  (pp.  13-14):  "  The  purchase 
of  a  rival  railroad  is  (not  to  speak  of 
public  policy)  foreign  to  the  objects 
for  which  the  defendant  was  incor- 
porated. ...  As  a  purchase  with 
a  view  to  extinguishing  competi- 
tion, the  transaction  is  clearly  ultra 
vires."  To  same  effect,  Salomons  v. 
Laing,  13  Beav.  339,  353,  377  (1850); 
Great  Northern  E'y  v.  Eastern  Comi- 
ties R'y,  21 L.  J.  (Ch.)  837  (1851),  where 
the  object  was  to  control  the  corpo- 
ration. The  court  said  it  was  an 
"  attempt  to  carry  into  effect,  with- 
out the  intervention  of  parliainent, 
what  cannot  lawfully  be  done  except 
by  parliament  in  the  exercise  of  its 
discretion  with  reference  to  the  in- 
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purpose  of  controlling  the  latter  by  means  of  corporate  elec- 
tions. The  supreme  court  of  the  United  States  has  said  that 
"  not  only  is  the  purchase  of  stock  in  another  company  beyond 
the  power  of  a  railroad  corporation,  in  the  absence  of  an  ex- 
press stipulation  in  the  charter,  but  the  purchase  of  such 
stock  in  a  rival  and  competing  line  is  held  to  be  contrary  to 
public  policy  and  void."  ^    "Where  one  railroad  company  ille- 


terest  of  the  public."  See  also  Maun- 
sell  V.  Midland,  etc.  E'y>  1  Hem.  &  M. 
130  (1863),  relative  to  the  power  of  a 
railroad  company  to  subscribe  for  the 
stock  of  another  railroad.  In  Cen- 
tral R.  R.  V.  Pennsylvania  R.  R,  31 
N.  J.  Eq.  475,  494  (1879),  the  defend- 
ant was  enjoined  from  building  an- 
other railroad  by  means  of  an  inde- 
pendent corporation  operated  by 
"dummies."  Thecourtsaid:  "Acor- 
poration  cannot  in  its  own  name 
subscribe  for  stock  or  be  a  corporator 
under  the  general  railroad  law,  nor 
can  it  do  so  by  a  simulated  compli- 
ance with  the  provisions  of  the  law 
through  its  agents  as  pretended  cor- 
porators and  subscribers  of  stock." 
Pearson  v.  Concord  R  R,  62  N.  H. 
537  (1883),  was  a  case  where  a  rail- 
road had  purchased  the  controlling 
interest  in  the  stock  of  a  connecting 
railroad  and  was  managing  it  in  the 
interest  of  the  former  road.  A  suit 
by  a  stockholder  of  the  defrauded 
road  to  enjoin  such  act  was  sus- 
tained. A  foreign  corporation  cannot 
buy  railroad  stocks  for  the  purpose 
of  uniting  competing  lines,  where 
domestic  corporations  are  prohibited 
from  so  doing.  Clarke  v.  Central  R. 
E.,  50  Fed.  Rep.  338  (1892).  In  this 
case,  however,  on  the  final  hearing 
the  bin  was  dismissed.  63  Fed.  Rep. 
338  (1894). 

A  railroad  has  no  power  to  buy  the 
stock  of  another  railroad.  Hamilton 
V.  Savannah,  etc.  R'y,  49  Fed.  Rep.  412 
(1893);  Mackintosh  v.  Flint,  etc.  R.  R, 
34  Fed.  Rop.  583  (1888).  See  also 
Green's  Price's  Ultra  Vires,  91  (3d  ed.). 


Wliere  a  railroad  company,  in  the 
name  of  one  of  its  leased  lines,  con- 
tracted to  purchase  a  majority  of  the 
stock  of  still  another  line,  the  vendor 
i-epresenting  that  the  last  line  was 
uninctmibered,  the  first-mentioned 
company  may  avoid  the  contract  by 
proving  that  an  incumbrance  rested 
on  the  road  to  bp  sold.  Southwestern 
R.  R  v.  Papot,  67  Ga.  675  (1881).  A 
bondholder  cannot  object.  Matthews 
V.  Murchison,  15  Fed.  Rep.  691  (1883). 
Where  a  railroad  president  uses  its 
funds  to  purchase  the  stock  of  a  con- 
struction company  that  has  the  stocks 
and  bonds  of  a  contemplated  compet- 
ing line  which  the  construction  com- 
pany has  agreed  to  build,  the  sale  of 
the  stock  to  such  president  may  be 
attacked  by  parties  who  were  de- 
frauded by  the  party  who  sold  the 
stock  of  the  construction  company. 
Langdon  v.  Branch,  37  Fed.  Rep.  449 
(1888).  A  railroad  corporation  which 
is  advancing  money  to  another  cor- 
poration may  take  the  bonds  and 
stock  of  the  latter  as  security.  The 
West  Virginia  statutes  do  not  pre- 
vent such  act.  Taylor  County  Court- 
V.  Baltimore,  etc.  R  R,  35  Fed.  Rep. 
161  (1888).  A  controlling  stockholder 
in  one  raihoad  corporation  may  be- 
come the  controlling  stockliolder  in 
another  railroad  corporation.  Have- 
meyer  v.  Havemeyer,  43  Supet.  Ct. 
(N.  Y.)  506  (1878) ;  45  Super.  Ct.  (N.  Y.) 
464;  afiE'd,  86  N.  Y.  618. 

1  Louisville,  etc.  R.  R.  i\  Kentucky, 
161  U.  S.  677,  698  (1896),  citing  the 
above  text. 
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gaily  buys  from  an  individual  the  stock  of  another  railroad 
•company,  and  pays  partly  in  cash  and  partly  by  note,  and  the 
note  is  paid  by  a  sale  of  the  stock  at  pledgee's  sale,  the  former 
company  cannot  hold  the  individual  liable  for  the  money  so 
paid.  Eoth  parties  are  guilty  of  the  illegality,  and  the  con- 
tract being  executed  will  not  be  disturbed.^  The  directors  may 
be  liable  for  causing  the  railroad  company  to  purchase  the 
stock  of  another  railroad  company,  but  the  sis  years'  statute  of 
limitations  is  a  bar  to  a  stockholder's  suit  to  hold  them  liable, 
no  fraud  being  alleged.^  In  a  few  instances,  particular  corpo- 
rations, by  their  charters,  ai^e  given  the  power  to  purchase  other 
railroad  stocks,  and  in  other  instances  general  statutes  to  that 
•effect  prevail.'  Occasionally  prohibitions  against  such  purchases 
are  placed  in  the  constitiition  of  a  state.* 


1  Cincinnati,  etc.  R.  E.  v.  McKeen, 
•64  Fed.  Rep.  36  (1894). 

2  Whitwam  v.  Watkin,  78  L.  T.  Rep. 
188  (1898). 

*See  Part  VII,  infra;  also  Balti- 
more V.  Baltimore,  etc.  R.  R.,  21  Md. 
50  (1863) ;  Columbus,  etc.  R'y  v.  Burke, 
19  "Week.  L.  BulL  37  (Ohio,  1887); 
Zabriskie  v.  Cleveland,  etc.  R.  R.,  23 
Ho-sp.  881  (1859),  as  to  the  Ohio  statute. 
In  White  v.  Syracuse,  etc.  R.  R.,  14 
Barb.  559  (1853),  a  general  law  allow- 
ing any  New  York  railroad  to  suth 
scribe  to  the  stock  of  the  Great  West- 
em  Railroad,  Canada  West,  was  held 
•constitutional  and  "valid.  See  also 
Matthews  v.  Murchison,  17  Fed.  Rep. 
7G0  (1883),  on  the  North  Carolina  act. 
As  to  the  Kansas  act  allowing  such 
purchases,  see  Atchison,  etc.  R.  R  v. 
Fletcher,  35  Kan.  336  (1886);  Ryan  v. 
Leavenworth,  etc.  R'y,  21  Kan.  365 
(1879);  Atchison,  etc.  R.  R.  v.  Cochran, 
43  Kan.  325  (1890).  In  Kimball  v. 
Atchison,  etc.  R.  R.,  46  Fed.  Rep.  888 
(1891),  the  court  held  that  the  Atchi- 
son, Topeka,  &  Santa  Fe  Railroad 
Company  had  power  under  its  char- 
ter to  buy  a  majority  of  the  stock 
■of  the  St.  Louis  &  San  Francisco 
Railway,  a  partially  competing  line. 
Under  the  statutes  of  Pennsylvania 
it  is  legal  for  a  railroad  company  to 


own  all  the  stock  of  a  mining  com- 
pany which  owns  land,  and  such  land 
does  not  escheat.  Commonwealth  v. 
New  York,  etc.  R.  R.,  132  Pa.  St.  591; 
139  Pa.  St.  457  (1891).  In  New  York, 
by  statute,  a  railroad  company  may 
pui-chase  shares  of  stock  in  another 
railroad  company.  Oelbermann  v. 
New  York  &  Northern  R.  R,  77  Hun, 
333  (1894). 

*  See  Part  VII,  infra.  By  the  con- 
stitution of  Pennsylvania  any  rail- 
road corporation  is  forbidden  to  con- 
trol any  other  railroad  corporation 
owning  or  having  under  its  control  a 
parallel  or  competing  line.  Under 
this  provision  the  Pennsylvania  Rail- 
road Company  was  enjoined  from 
purchasing  a  majority  of  the  stock 
of  the  South  Pennsylvania  Railroad 
Company.  In  this  noted  case  (Penn- 
sylvania R.  R.  V.  Commonwealth,  7 
Atl.  Rep.  368  —  1886).  the  court  said 
that  the  ownership  of  a  majority  of 
the  stock  gave  "  control "  in  the  sense 
of  that  word  as  used  in  the  constitu- 
tion. Cf.  Pullman  Palace  Car  Co.  v. 
Missouri  Pac.  R.  R.,  11  Fed.  Rep.  634 
(1883);  affirmed,  115  U.  S.  587  (1885), 
construing  the  word  "control"  dif- 
ferently in  a  contract  whereby  the 
defendant  was  to  use  the  plaintiff's 
oars  over  roads  under  the  defendant's 
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"Where  a  railroad  company  has  power  to  purchase,  lease,  or 
consolidate  with  another  railroad  company,  it  may  buy  the  stock 
of  the  latter  company  with  a  view  to  such  consolidation,  lease, 
or  sale.^ 

In  some  instances,  where  a  railroad  company  buys  a  control- 
ling interest  in  another  railroad  for  the  purpose  of  electing  the 
board  of  directors  of  the  latter,  a  minority  stockholder  in  the 
latter  company  may  enjoin  the  former  from  voting  the  stock  so 
purchased.^ 

controL    The  supreme  court  of  Perm-    railroad  company  has  power  to 
sylvania,  in  Pennsylvania  R  R.  v.    another  comoanv's  road,  it  mai 


sylvania,  in  Pennsylvania  R  R.  v. 
Commonwealth,  7  AtL  Rep.  374  (Pa., 
1886),  also  sustained  an  injunction 
enjoining  a  corporation,  a  majority  of 
whose  stock  was  owned  by  the  Penn- 
sylvania Railroad  Company,  from 
purchasing  a  majority  of  the  stock 
of  a  road  competing  with  the  Penn- 
sylvania Railroad  Company.  The  con- 
stitution of  Georgia  forbids  and  pre- 
vents one  railroad  from  buying  the 
stock  and  control  of  a  competing 
railroad  scheme,  even  though  the 
railroad  of  the  latter  is  not  even 
commenced  and  there  is  no  intention 
of  building  it.  Hamilton  v.  Savannah, 
etc.  R'y,  49  Fed.  Rep.  413  (1893).  This 
constitutional  provision  applies  only 
to  roads  competing  in  the  state. 
Clarke  v.  Richmond,  etc.  Co.,  63  Fed. 
Rep.  338  (1894).  Even  though  a  rail- 
road company  owns  stock  in  a  coal 
com.pany  contrary  to  the  statute, 
yet  a  person  contracting  with  the 
coal  company  cannot  raise  that  ques- 
tion. Hill  V.  Rich  Hill,  etc.  Co.,  119 
Mo.  9  (1893). 

1  Where  a  railroad  corporation  has 
power  to  consolidate  with  another,  it 
may  purchase  the  stock  of  that  other 
in  contemplation  of  the  consolida- 
tion. Hillu  Nisbet,  100  Ind.  341  (1884). 
A  railroad  corporation  may  purchase 
the  stock  of  another  railroad  with 
a  view  to  buying  the  railroad  itself, 
where  the  sale  of  the  railroad  is 
authorized.  Dewey  v.  Toledo,  etc. 
E'y,  91  Mich.   351  (1893).    Where  a 


another  company's  road,  it  may  buy 
aU  the  stock  of  the  latter  instead 
of  taking  a  lease.  Atchison,  etc.  R. 
R  V.  Fletcher,  35  Kan.  236, 247(1886). 
A  railroad  corporation  having  the 
power  to  buy  or  consolidate  with 
other  railroads  may  buy  a  control- 
ling interest  in  the  stock  of  another 
railroad.  Wehrhane  v.  NashviUe,  etc. 
R.  R,  4  N.  Y.  St.  Rep.  541  (1886).  But 
where  one  company  buys  the  stock 
of  another  with  no  declaration  of  pur- 
pose of  leasing  the  road,  although  the 
power  to  lease  exists,  a  stockholder 
may  enjoin  the  purchase  of  stock. 
Elkins  V.  Camden,  etc.  R  R,  36  N.  J. 
Eq.  5  (1882).    See  also  §  317,  infra. 

2  See  §  615,  ch.  XXXVH,  infra;  Mil- 
bank  V.  New  York,  etc.  R  R.,  64  How. 
Pr.  20  (1882).  Of  Great  Western  R'y 
V.  Metropolitan  R'y,  33  L.  J.  (Ch.)  382 
(1863).  Where  a  railroad  buys  a  con- 
trolling interest  in  the  stock  of  a 
competing  railroad,  it  and  its  officers 
and  dummies  will  be  enjoined  from 
voting  such  stock  at  the  instance  of 
minority  stockholders,  it  being  clear 
that  if  allowed  to  control  the  latter 
corporation  the  former  corporation 
can  enhance  its  profits  at  the  expense 
of  the  latter  corporation,  by  diversion 
of  traffic.  Memphis,  etc.  R  R  v.. 
Woods,  88  Ala.  630  (1889).  One  rail- 
road corporation  has  no  power  to  ac- 
quire the  bonds  of  another  railroad 
corporation  in  order  to  control  tlie' 
elections  of  the  latter,  such  bonds 
having  a  voting  x)owei\    State  v.  Mc- 
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A  railroad  company  owning  all  the  stock  and  bonds  of  an- 
other company  does  not  own  the  property  of  the  latter.  It 
cannot  sue  on  a  cause  of  action  belonging  to  the  latter.^ 

§  316.  Purchases  of  stoclc  ty  hanlcs,  and  pledges  to  lanhs. — 
A  banldng  corporation  has  at  common  law  no  power  to  pur- 
chase or  invest  in  the  stock  of  another  corporation,  whether 
that  other  corporation  be  itself  a  bank  or  of  a  different  busi- 
ness.^   The  bank  is  organized  for  the  purpose  of  receiving  de- 


Daniel,  33  Ohio  St.  354,  868  (1873). 
Eleven  years'  delay  is  fatal  to  a  com- 
plaint that  another  corporation  has 
purchased  a  majority  of  the  stock  of 
the  corporation  in  which  the  com- 
plainant stockholder  holds  stock,  and 
that  such  purchaser  is  diverting  the 
traffic  to  its  own  line  and  is  wreck- 
ing the  corporation  which  it  controls. 
Alexanders.  Searcy,  81  Ga.  536  (1889). 
A  suit  by  a  state  to  enjoia  the  de- 
fendant railroad  company  from  being 
managed  by  directors  elected  by  the 
votes  of  stock  of  the  company  owned 
by  a  foreign  railroad  corporation 
ultra  vires,  and  also  to  declare  such 
votes  and  elections  void,  and  also  for 
a  receiver,  or,  in  lieu  of  all  this,  for  a 
forfeiture  of  the  charter,  is  not  de- 
murrable. State  V.  Port  Eoyal,  etc. 
R'y,  45  S.  C.  470  (1895).  "Where  the 
state  has  brought  suit  to  forfeit  the 
charter  of  a  railroad  company  on  the 
ground  that  a  majority  of  its  stock  is 
held  contrary  to  the  statutes  and 
constitution  of  the  state  by  another 
railroad  company,  the  case  may  be 
i-emoved  to  the  federal  court  if  the 
latter  company  is  an  instrument  of 

■  interstate  commerce  and  purchased 
the  stock  for  interstate-commerce 
purposes.  It  is  also  removable  where 
the  latter  compaijy  claims  that  its 
charter  existed  before  such  constitu- 
tion and  statutes,  and  gives  it  a  right 
to  own  such  stock.  State  v.  Port 
Royal,  etc.  K'y,  56  Fed.  Rep.  333 
(1893). 
1  Fitzgerald  v.  Missouri  Pac.  R'y,  45 

Fed.  Rep.  813  (1891).    Although  one 


railroad  company  owns  a  majority  of 
the  stock  of  another  railroad  com- 
pany, yet  the  identity  of  the  two  is 
separate  as  regards  being  parties  to 
suits.  Jessup  V.  Illinois  Cent.  R.  R., 
86  Fed.  Rep.  735  (1888).  A  corpora- 
tion which  owns  a  majority  of  the 
stock  of  another  corporation,  and 
buys  goods  of  it,  is  not  bound  to  see 
that  the  latter  turns  the  funds  over 
to  a  party  who  owned  the  goods  and 
consigned  them  for  sale.  Wheeler  v. 
New  Haven  Wire  Co.,  16  Atl.  Rep.  393 
(Conn.,  1889).  See  on  this  subject  §  6, 
supra,  and  §g  663,  664,  709,  infra. 

2  Approved  in  California  Bank  v. 
Kennedy,  167  XJ.  S.  363,  369  (1897); 
Talmage  v.  PeU,  7  N.  T.  338, 347  (1853) ; 
Nassau  Bank  v.  Jones,  95  N.  Y.  115, 
130  (1884) ;  First  Nat.  Bank  v.  National 
Exoh.  Bank,  93  U.  S.  132, 138  (1875), 
where,  in  reference  to  national  banks, 
the  court  said:  "Dealing  in  stocks  is 
not  expressly  proliibited,  but  such  a 
prohibition  is  implied  from  the  fail- 
ure to  grant  the  power."  Tracy  v. 
Talmage,  14  N.  Y.  162  (1856);  Royal 
Bank  of  India's  Case,  L.  E.  4  Ch.  App. 
353  (1869);  Franklin  Co.  v.  Lewiston 
Sav.  Inst.,  68  Me.  43  (1877).  Where  a 
bank  desires  to  subscribe  to  the  stock 
of  a  trust  company,  but  cannot  le- 
gally do  so,  and  its  directors  give 
their  note  in  payment,  they  are  lia- 
ble on  the  note  to  the  receiver  of  the 
trust  company.  Adams  v.  Kennedy, 
34  AtL  Rep.  659  (Pa.,  1896).  A  bank 
has  no  power  to  buy  stock  in  an  in- 
surance company,  and  the  cashier  of 
the  bank  has  no  authority  to  take 
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posits  and  loaning  money,  not  for  the  purpose  of  dealing  in 
stocks.  Any  attempt  to  engage  in  such  transaction  is  a  viola- 
tion of  its  charter  rights  and  of  its  duty  towards  the  stockhold- 
ers and  the  public.  Thus,  where  a  national  bank  invests  its 
money  in  the  stock  of  a  savings  bank,  the  investment  is  ultra 
vires,  even  though  the  savings  bank  becomes  insolvent.  The 
national  bank  is  not  liable  on  the  statutory  liability  attached  to 
such  savings  bank  stock,  even  though  the  national  bank  received 
dividends  on  the  stock.'  Such  is  the  decision  of  the  supreme 
court  of  the  United  States,  notwithstanding  some  decisions  to 
the  contrary.^ 

A  pledge  of  stock  to  a  bank  as  collateral  security  for  a  loan 
made  by  the  bank  at  the  time  is  of  course  legal.  Such  a  pledge 
of  stock  is  valid  and  may  be  enforced.^    So  also  as  regards  a 


stock  in  payment  of  a  debt.  Bank 
of  Commerce  v.  Hart,  37  Neb.  197 
(1893). 

1  California  Bank  v.  Kennedy,  167 
U.  S.  363  (1897),  rev'g  Kennedy  v. 
California  Sav.  Bank,  101  CaL  495. 
One  national  bank  has  iio  power  to 
purchase  stock  in  another  national 
bank,  and  if  such  purchase  is  made 
in  the  name  of  a  person  who  gets  the 
money  from  the  first-named  bank  in 
order  to  pay  for  the  stock  and  gives 
his  note  to  such  bank  for  the  money, 
he  is  liable  to  the  receiver  of  the  first- 
named  bank  on  such  note.  Tilling- 
hast  V.  Carr,  83  Fed.  Eep.  398  (1897). 

3  A  national  bank  which  has  pur- 
chased from  a  third  party  shares  of 
stock  in  another  national  bank  as  an 
investment,  and  which  appears  on 
the  books  of  the  latter  bank  as  a 
stockholder,  is  estopped,  after  the 
latter's  f ailxire,  to  deny  liability  to 
an  assessment  on  the  stock  on  the 
ground  that  its  purchase  thereof  was 
ultra  vires.  FirstNat.  Bank  u  Hawk- 
ins, 79  Fed.  Rep.  51  (1897).  A  state 
bank  may  be  held  liable  on  the  stat- 
utory liability  on  national-bank  stock 
which  the  former  has  purchased,  even 
though  the  purchase  is  ultra  vires. 
Citizens'  State  Bank  v.  Hawkins,  71 
Fed.  Rep.  369  (1896).    So  also  as  to 


an  insurance  company  holding  such 
stock.  Cooper  Ins.  Co.  v.  Hawkins, 
71  Fed.  Rep.  873  (1896).  The  case  of 
First  Nat.  Bank  v.  Hawkins,  83  Fed. 
Rep.  301  (1897),  holds  that  the  case  of 
Bank  v.  Kennedy,  167  U.  S.  363  (1897), 
does  not  apply  to  a  case  where  a  na- 
tional bank  is  a  stockholder  in  an- 
other national  bank.  Where  the 
cashier  uses  the  bank's  funds  to  buy 
stock  in  another  bank,  the  court 
will  hold  that  such  stock  belongs  to 
the  first-mentioned  bank  except  as 
against  bona  fide  purchasers  of  such 
stock.  Tecumseh,  etc.  Bank  v.  Rus- 
sell, 69  N.  W.  Rep.  763  (Neb.,  1897). 
Where  a  bank  buys  wall  paper  at  a 
sheriff's  sale  and  organizes  a  corpo- 
ration to  sell  the  paper,  all  the  stock 
of  the  corporation  being  owned  by 
the  bank,  and  guarantees  debts  there- 
after inciu'red  by  such  corporation, 
the  bank  is  liable  on  such  debts. 
American  Nat.  Bank  v.  National  Wall 
Paper  Co.,  77  Fed.  Eep.  85  (1896\  A 
bank  may  buy  the  stock  of  another 
bank  under  the  express  power  of  the 
former  to  discount  securities,  and  as 
a  stockholder  is  liable  on  the  stock. 
Latimer  v.  Citizens'  State  Bank,  71 
N.  W.  Rep.  325  (Iowa,  1897).  See  §  352. 
'  Royal  Bank  of  India's  Case,  L.  R. 
4  Ch.  App.  353  (1869).    "Making  ad- 
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pledge  of  stock  to  a  bank  to  secure  a  debt  previously  contracted. 
Its  legality  is  unquestioned,  and  is  as  free  from  objections  as  a 
pledge  made  contemporaneously  with  the  loan.^ 

§  317.  Purchases  ofstoclc  ly  insurance,  manufacturing,  and 
other  companies. —  An  insurance  company  has  no  power  or 
legal  right  to  subscribe  for  stock  in  a  sayings  bank  and  build- 
ing association,^  nor  to  purchase  stock  in  another  insurance 
company.'  It  is  diflBlcult  to  state  any  rule  as  regards  the  right 
of  a  manufacturing  or  trading  corporation  to  purchase  shares 
of  the  capital  stock  of  another  corporation.  It  has  been  held 
that  neither  a  note-selling  company  *  nor  a  lumber  company  * 
has  power  to  invest  in  the  shares  of  a  bank,  nor  a  steamship 
company  to  subscribe  for  stock  in  a  dry-dock  company.*    On 


2  Mechanics',  etc.  Assoc,  v.  Meriden 
Agency  Co.,  24  Conn.  159  (1855),  hold- 
ing the  insurance  company  not  liable 
on  the  stock.  An  insurance  company 
cannot  invest  in  the  stock  of  a  bank. 
State  V.  Butler,  86  Tenn.  614(1888). 
Although  the  statute  exempts  cap- 
ital "  invested  in  property  vrhich  is 
otherwise  taxed  as  property,"  yet  an 
insurance  company  cannot  claim,  any 
exemption  because  it  owns  stock  in 
(1878).    Such  a  pledge  to  a  national    a  bank,  inasmuch  as  it  had  no  power 


vances  upon  shares  in  public  com- 
panies is  within  the  ordinary  course 
of  the  dealing  of  bankers."  The 
stock  pledged  was  stock  iu  another 
bank.  To  same  effect,  lie  Barned's 
Banking  Co.,  L.  E.  3  Ch.  App.  105 
(1867);  Shoemaker  v.  National  Mech. 
Bank,  1  Hughes  (C.  Ct.  Md.),  101 
(1869);  S.  C,  31  Fed.  Cas.  1331,  as 
applicable  to  national  banks;  also 
National  Bank  v.  Case,  99  U.  S.  638 


bank  is  not  prohibited  by  the  statu- 
tory provision  that  the  bank  shall 
not  take  a  real-estate  mortgage  as 
security,  although  the  property  of 
the  corporation  whose  stock  was 
pledged  consisted  only  of  real  estate. 
Baldwin  v.  Canfield,  36  Minn.  43 
(1879).  See  also  Sistare  v.  Best,  88 
N.  Y.  537  (1883).  Contra,  Franklin 
Bank  v.  Commercial  Bank,  36  Ohio 
St.  350  (1881),  where  the  legality  of 
the  pledge  was  denied,  and  the  right 
of  the  pledgee  to  have  the  stock  reg- 
istered in  its  name  not  granted.  On 
a  reorganization  it  is  legal  for  a  bank 
owning  some  of  the  bonds  to  take 
part  in  such  organization  and  accept 
stock  in  the  new  company.  Deposit 
Bank  v.  Barrett,  13  S.  W.  Rep.  337 
(Ky,  1890). 

1  First  Nat.  Bank  v.  National  Exch. 
Bank,  93  U.  S.  132,  138  (1875). 

013 


to  subscribe  for  sxich  stock.  Com- 
mercial F.  Ins.  Co.  V.  Board  of  Rev- 
enue, 99  Ala.  1  (1893). 

^Ex  parte  British  Nation,  etc. 
Assoc,  L.  E.  8  Ch.  D.  679  (1878),  the 
court  refusiag  to  hold  the  former 
liable  on  a  winding  up;  Berry  u 
Yates,  34  Barb.  199  (1857);  Pierson  v. 
MoCurdy,  33  Hun,  530  (1884). 

*  Joint-stock  Discount  Co.  v.  Brown, 
L.  R.  8  Eq.  381  (1869). 

5  Sumner  v.  Marcy,  3  Woodb.  &  M. 
105  (1847);  S.  C,  33  Fed.  Cas.  384 

*New  Orleans,  etc.  Co.  v.  Ocean 
Dry-dock  Co.,  38  La.  Aim.  173  (1870). 
Although  a  corporation  pm-ohases 
stock  in  another  corporation  con- 
trary to  statute,  yet  a  bona  fide  holder 
of  a  note  given  in  payment  therefor 
may  collect  the  note.  Wright  v.  Pipe 
Line  Co.,  101  Pa.  St.  304  (1883). 
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the  other  hand,  it  has  been  held  that  a  steamboat  company  may 
purchase  stock  in  another  rival  line.^  It  is  clearly  legal  for  a 
manufacturing  corporation  to  take  the  stock  of  another  in  pay- 
ment of  a  debt.^  A  manufacturing  corporation  has  no  implied 
power  to  buy  the  stock  of  another  manufacturing  corporation 
for  the  purpose  of  holding  the  stock  permanently.' 
A  land  and  lumber  company  having  power  to  consolidate 


1  Booth.  V.  Robinson,  55  Md.  419 
(1880).  This  decision  goes  to  the  ex- 
treme length  in  allowing  one  corpo- 
ration to  invest  in  the  stock  of  an- 
other. A  manufacturing  corporation 
is  not  presumed  to  be  incapable  of 
purchasing  stock  in  another  corpora- 
tion. Evans  v.  Bailey,  66  CaL  113 
(1884). 

2  Howe  V.  Boston  Carpet  Co.,  82 
Mass.  493  (1860).  Where  an  iron  com- 
pany sells  iron  to  a  railway  company, 
to  be  paid  for  in  stock  of  the  latter, 
the  contract  is  void,  and  the  iron 
company  cannot,  it  seems,  even  re- 
cover the  value ,  of  the  goods  deliv- 
ered. Valley  R'y  v.  Lake  Erie  Iron 
Co.,  46  Ohio  St.  44  (1888).  Where  one 
telegraph  corporation  holds  the  bonds 
of  another  and  exchanges  the  bonds 
for  the  stock  of  the  latter  corpora- 
tion, a  subsequent  mortgagee  of  the 
first  corporation  cannot  attack  the 
validity  of  the  bonds  and  mortgage 
on  the  property  of  the  second  corpo- 
ration. Boston,  etc.  Co.  v.  Bankers', 
etc.  Co.^  36  Fed.  Rep.  388  (1888).  This 
case  was  affirmed  sub  nom.  United 
Lines  TeL  Co.  v.  Boston,  etc.  Co.,  147 
U.  S.  431.  The  court  said,  in  regard 
to  this  method  of  issuing  the  stocks 
and  bonds,  "  it  violated  no  principle 
of  law,  and  no  rule  of  good  morals." 
In  this  case  the  usual  and  simple 
process  of  one  company  selling  all 
its  property  to  the  other  company 
and  takingpurchase-money  mortgage 
bonds  in  payment,  and  then  distrib- 
uting the  bonds  among  its  stock- 
holders, was  not  adopted,  but  the 
mortgage  was  given  by  the  vendor 
company,  the  object  being  not  to 


have  the  mortgage  cover  existing 
property  of  the  vendee  company. 
The  vendee  company  at  the  same 
time  agreed  to  construct  new  lines 
and  place  them  under  the  mortgage. 
The  whole  scheme  was  awkward,  and 
was  sustained  by  the  courts  only 
after  prolonged  litigation.  A  corpo- 
ration dealing  in  jewelry  may  sell 
its  goods  and  take  in  payment  stock 
in  a  park  company.  White  v.  Mar- 
quardt,  70  N.  W.  Rep.  198  (Iowa,  1897). 
A  corporation  having  power  to  buy 
and  hold  seom-ities  may  take  stock 
in  another  company  as  collateral  se- 
curity. Calumet  Paper  Co.  v.  Stotts 
Inv.  Co.,  96  Iowa,  147  (1895). 

3  Byrne  v.  Schuyler,  etc.  Co.,  65 
Conn.  336  (1895).  Where  the  direct- 
ors of  a  faOing  linen  manufacturing 
corporation  seU  a  part  of  the  plant 
for  stock  of  a  knit-goods  manufact- 
uring corporation,  a  stockholder  who 
does  not  complain  for  two  years  can- 
not hold  the  directors  liable  for  his 
share  of  the  property  so  exchanged 
for  stock.  Pinkus  v.  Minneapolis 
Linen  Mills,  65  Minn.  40  (1896).  A 
member  of  a  mercantile  firm  cannot 
bind  the  firm  by  a  subscription  to 
the  capital  stock  of  a  milling  corpo- 
ration. Patty  V.  HUlsboro,  etc.  Co., 
4  Tex.  Civ.  App.  234  (1893).  A  furni- 
ture manufacturing  company  is  not 
liable  on  a  statutory  liability  on  stock 
which  it  has  subscribed  and  paid  for 
in  a  hotel  company.  Knowles  v. 
Sandercook,  107  Cal.  629  (1895).  A 
lien  of  a  corporation  on  stock  for 
debts  due  it  from  its  stockholders 
does  not  attach  to  stock  purchased 
by  another  corporation,  the  latter 
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with  a  railroad  company  may  own  tlie  stock  and  guarantee  the 
bonds  and  preferred  stock  of  such  railroad  company,  the  railroad 
of  which  is  beneficial  to  the  land  company  in  its  mining,  manu- 
facturing, and  lumbering  business.'  One  building  association 
has  no  power  to  accept  stock  of  another  building  association  in 
paytnent  for  stock  of  the  former.^  A  corporation  formed  to 
manufacture  and  sell  gas  has  no  power  to  buy  shares  of  stock 
in  other  gas  companies.' 

A  steel-spring  company  may  use  its  surplus  earnings  to  pur- 
chase shares  of  stock  in  an  iron  and  steel  company  for  the 
purpose  of  purchasing  steel  cheaply  from  the  latter  company, 
especially  wher£  there  is  a  combination  which  has  put  up  the 
price  of  steel.* 

Where  a  corporation  owns  stock  in  another  corporation  and 
sells  it  and  takes  a  note  in  payment,  it  is  no  defense  to  a  suit  on 
the  note  to  set  up  the  uliflra  vwes  of  the  above  act." 


having  no  power  to  purchase.  La- 
nier Lumber  Co.  v.  Eees,  103  Ala.  633 
<1894). 

1  Mar  bury  v.  Kentucky,  etc.  Co.,  63 
Fed.  Eep.  335  (1894),  holding  also  that 
it  is  not  necessary  that  an  actual 
consolidation  be  made  (afE'g,  on  this 
point,  Tod  v.  Kentucky,  etc.  Co.,  57 
Fed.  Eep.  47).  If  the  guaranty  is 
within  the  power  of  the  company, 
and  no  stockholder  objects,  it  is  not 
necessary  to  show  that  it  was  benefi- 
cial to  the  stockholders,  nor  to  show, 
any  special  consideration,  other  than 
the  money  paid  for  the  securities  hav- 
ing the  guaranty.  Marbury  v.  Ken- 
tucky, etc.  Co.,  63  Fed.  Rep.  335  (1894). 
A  land  company  may  purchase  the 
stock  of  a  raih'oad  company  when 
the  power  to  do  so  is  expressly  stated 
in  a  special  charter  of  the  former 
company.  Tod  v.  Kentucky,  etc.  Co., 
57  Fed.  Eep.  47  (1893).  A  corporation 
organized  to  buy.improve,  and  sell  a 
certain  piece  of  land  has  no  power 
to  subscribe  for  stock  in  a  manufact- 
uring corporation.  Pauly  v.  Coro- 
nado  Beach  Co.,  56  Fed.  Eep.  438  (1893). 

2  German- American,  etc.  Assoc,  v. 
Droge,  14  Ind.  App.  691  (1895). 


3  People  V.  Chicago  Gas  T.  Co.,  130 
lU.  368  (1889). 

*  Layng  v.  A.  French  Spring  Co.,  149 
Pa.  St.  308  (1893). 

s  Holmes,  etc.  Co.  v.  Holmes,  etc. 
Co.,  53  Hun,  53  (1889);  aff'd,  137  N.  Y. 
353.  Even  though  a  corporation  has 
no  power  to  purchase  stocks,  yet  if 
stocks  are  sold  to  it  in  payment  for 
its  own  stock,  the  purchase  is  legal 
as  against  everybody  excepting  the 
state,  and  especially  as  against  par- 
ties who  participated  in  the  act. 
Burden  v.  Burden,  8  N.  Y.  App.  Div. 
160  (1896).  Even  though  it  be  illegal 
for  an  irrigation  company  to  sub- 
scribe for  the  stock  of  a  land  com- 
pany, yet  where  it  does  so  subscribe 
and  turns  in  property  in  payment, 
and  the  stock  is  taken  in  the  name 
of  its  secretary  individually  and  not 
as  secretary,  the  company  may  com- 
pel him  to  turn  over  the  stock,  even 
though  he  has  pledged  it  for  his  per- 
sonal debt,  the  pledgee,  however,  hav- 
ing taken  with  knowledge  of  all  the 
facts.  Bear  Eiver,  etc.  Co.  v.  Hanley, 
50  Pac.  Eep.  611  (Utah,  1897).  Where 
a  gas  company  buys  the  stock  of  an 
electric  light  company  and  gives  a 
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A  trust  company  may  have  power  to  hold  as  trustee  and  vote 
the  majority  of  the  stock  of  a  railroad  system.^ 

One  company  may  be  enjoined  from  voting  stock  in  a  rival 
corporation  where  such  ownership  of  stock  is  illegal  and  con- 
trols the  second  corporation,  and  such  control  will  be  inequita- 
bly used.2 

Where  the  statutes  of  a  state  authorize  incorporation  for  any 
legal  purpose,  incorporation  can  be  had  for  buying  and  selling- 
shares  of  stock  in  other  corporations.' 

Eeligious  and  charitable  and  other  corporations,  not  for  profit,, 
have,  it  seems,  implied  power  to  invest  their  funds  in  stock  of 
other  corporations.* 


mortgage  upon  its  property  as  se- 
curity for  the  payment  of  the  pur- 
chase price,  and  this  mortgage  passes 
into  the  hands  of  another  person,  such 
last-named  person  cannot  rescind  the 
transaction  on  the  ground  that  it  was 
ultra  vires.  "Woodcock  v.  First  Nat. 
Bank,  71  N.  W.  Rep.  477  (Mich.,  1897). 
Nine  years'  delay  on  the  part  of  a 
minority  stockholder  in  complaining 
of  the  act  of  the  directors  in  causing 
the  corporation  to  purchase  stock 
upon  which  they  received  a  secret 
profit  is  fatal  to  the  suit.  CuUen  v. 
Coal  Creek,  etc.  Co.,  43  S.  W.  Eep. 
693  (Tenn.,  1897). 

1  Clarke  v.  Richmond,  etc.  Co.,  62 
Fed.  Rep.  328  (1894),  dismissing  the 
bill  involved  in  Clarke  v.  Central 
E.  R.  etc.  Co.,  50  Fed.  Rep.  388  (1892). 

2  See  §  315,  supra;  also  §  615,  ch. 
XXXVII.  Where  a  consolidaticfa  is 
effected  by  one  company  buying  all 
the  stock  of  another  company,  and 
just  before  the  transaction  is  com- 
pleted the  company  whose  stock  is 
thus  sold  issues  a  dividend  of  inter- 
est-bearing securities  in  order  to  de- 
fraud the  purchasing  company,  the 
latter  may,  by  a  biU  in  equity,  have 
such  securities  canceled.  Bailey  v. 
Citizens'  Gas,  etc.  Co.,  27  N.  J.  Eq.  196 
(1876). 

*  A  stockholder  in  the  corporation 
cannot  enjoin   it  from  purchasing 
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stock  in  accordance  with  its  articles- 
of  incorporation.  WiUoughby  v.  Chi- 
cago, etc.  Co.,  50  N.  J.  Eq.  656  (1892). 
It  is  not  for  a  creditor  of  the  vendor 
of  stock  to  raise  the  question  whether 
the  vendee  —  a  corporation  —  had 
power  to  purchase  the  stock.  Kern 
V.  Day,  45  La.  Ann.  71  (1893).  A  cor- 
poration organized  to  deal  in  the 
stock  of  a  stock-yard  corporation  and 
hold  personal  and  real  estate  may  buy 
competing  stock  yards;  also  buy  the 
stock  of  a  contemplated  competing 
company;  also  biiy,  guarantee,  and 
sell  the  bonds  of  such  competing  com- 
pany; also  pay  money  to  settle  suits 
against  the  first-named  stock-yard 
company,  and  to  bind  stock-yard  men 
not  to  erect  competing  yards  for  a 
specified  term  of  years,  within  a  cer- 
tain territory;  and  may  sell  any  or 
all  of  the  above  property  and  right  to 
the  first-named  company.  EUerman 
V.  Chicago,  etc.  Co.,  49  N.  J.  Eq.  217 
(1891). 

*  Pearson  v.  Concord  R.  R.,  63  N.  H. 
537  (1883).  In  this  case  the  court  said 
(p.  549):  "  Certain  classes  of  corpora- 
tions, such  as  religious  and  charitable 
corporations,  and  corporations  for 
litei-ary  purposes,  may  rightfully  in- 
vest their  moneys  in  the  stock  of 
other  corporations.  The  power,  if 
not  expressly  mentioned  in  their 
charters,  is  necessarily  implied,  for 
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There  has  been  some  controversy  whether  one  corporation 
could  sell  all  its  property  to  another  corporation,  taking  pay  in 
stock  of  the  latter,  and  dividing  such  stock  among  the  share- 
holders of  the  selling  corporation.  The  weight  of  authority 
holds  that  such  a  transaction  is  legal  if  all  the  stockholders 
assent,  but  may  be  prevented  by  any  stockholder  of  the  former 
corporation.^  Where  a  corporation  owns  stock  in  the  name  of 
a  trustee  for  the  corporation,  it  is  obliged  to  indemnify  such 
trustee  for  calls  paid  by  him.^  The  stock  owned  by  a  corpora- 
tion may  be  sold  by  its  general  business  agent  and  financial 
manager  and  representative,  he  having  apparent  power  to  sell, 
and  the  governing  body  not  objecting.^  The  plan  of  having 
one  "  parent "  company  own  a  majority  of  the  stock  of  many 
subsidiary  companies  is  legal  where  the  parent  company  has- 


the  preservation  of  the  funds  with 
which  such  institutions  are  endowed, 
and  to  render  their  funds  produc- 
tive. "  To  same  effect,  Hodges  v.  New 
England  Screw  Co.,  1  E.  I.  313  (1850). 
1  See  §  671,  infra.  Although  a  cor- 
poration is  authorized  by  its  charter 
'•to  take  stock"  in  other  corpora- 
tions, this  does  not  authorize  it  to 
sell  all  its  property  to  another  corpo- 
ration in  payment  for  stock  of  that 
corporation  to  be  distributed  among 
the  stockholders  of  the  vendor  corpo- 
ration. Elyton  Land  Co.  v.  Dowdell, 
113  Ala.  177  (1896).  In  M'Cutcheon 
V.  Merz  Capsule  Co.,  71  Fed.  Eep.  787 
(1896),  several  corporations  agreed  to 
turn  over  their  property  to  one  cor- 
poration and  to  take  stock  and  bonds 
in  payment,  the  price  to  be  there- 
after fixed  by  appraisers.  After  the 
stock  was  issued  one  of  the  compa- 
nies withdrew,  and  the  court  held 
that  the  company  withdrawing  could 
file  a  bill  to  cancel  the  agreement  on 
the  ground  that  the  company  had 
no  power  to  hold  stock  in  other  cor- 
porations. A  Michigan  capsule  com- 
pany has  no  right  or  power  to  sell  aU 
its  property  to  a  New  Jersey  cap- 
sule company — a  combination  com- 
pany—  in  exchange  for  or  payment 


of  stock  of  such  New  Jersey  com- 
pany. The  agreement  so  to  do  can- 
not be  enforced,  even  though  every 
stockholder  assented  to  it.  Merz  Cap- 
sule Co.  V.  TJ.  S.  Capsule  Co.,  67  Fed. 
Eep.  414  (1895). 

2Goodson's  Claim,  28  W.  E.  760 
(1880).  Where  one  company  takes 
shares  of  stock  in  another  company 
and  puts  such  stock  in  the  name  of 
its  treasurer  and  president  as  "trust- 
ees for  the  stockholders  of  the  A. 
Co.,"  and  the  treasurer  afterwards 
sells  the  stock  and  converts  the 
money  to  his  own  use,  he  may  be 
compelled  to  account  for  the  same. 
Murray  v.  Aiken,  etc.  Co.,  37  S.  C.  468: 
(1893). 

3  Walker  v.  Detroit  Transit  E'y,  47 
Mich.  338  (1882).  See  also  Sistare  v. 
Best,  88  N.  Y.  537  (1882).  That  tlie 
corpoi'ate  treasurer  may  sell  the 
stock,  see  Holden  v.  Metropolitan 
Nat.  Bank,  138  Mass.  48  (1884).  Where 
an  agent  of  a  corporation  purchases, 
without  authority,  stock  in  another 
company,  and  sells  one  of  the  shares 
to  a  person  in  order  to  enable  the  lat- 
ter to  qualify  as  a  director  in  such 
company,  the  person  receiving  the 
one  share  is  protected  in  his  title, 
and  the  first-named  corporation  can- 
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power  to  own  stocks  suoli  as  those  of  tlie  subsidiary  companies.* 
Where  one  corporation  owns  all  the  stock  of  another  corporar 
tion,  the  court  may  ignore  the  existence  of  the  latter.^ 

§  318.  Infants  as  purchasers  of  stock. —  An  infant  is  incom- 
petent to  purchase  shares  of  stock.  Most  cases  of  this  class 
arise  upon  a  winding  up  of  the  corporation,  when  the  infant  is 
placed  upon  the  list  of  contributories,  and,  in  defence,  infancy 
is  set  up.'  An  infant's  purchase  or  sale  of  stock  is  voidable  and 
not  void.*  This  seems  to  be  the  rule  finally  arrived  at  by  the 
English  courts,  after  some  hesitation  and  difference  of  opinion. 
The  transfer  is  similar  to  a  deed,  and  passes  an  interest  to  the 
infant  even  when  coupled  with  a  liability,  if  it  be  for  his  bene- 
fit to  accept  it.'  Consequently  an  infant,  upon  coming  of  age, 
is  bound  to  elect  whether  he  will  afiirm  or  disaffirm  a  purchase 
of  stock  made  by  him  while  yet  an  infant.*  He  may  disaffirm 
while  still  an  infant,  and  is  then  not  liable  on  calls.''    The  plea 


mot  compel  him  to  give  it  up,  even 
though  the  agent  had  no  power  to 
sell,  the  purchaser  having  purchased 
in  good  faith.  Hence  his  acts  as  a 
director  are  valid.  Scarlett  v.  Ward, 
52  N.  J.  Eq.  197  (1893). 

1  For  a  careful  and  clear  statement 
•of  the  plan  of  having  a  parent  com- 
pany own  stock  in  subsidiary  com- 
panies, see  People  v.  American  Bell 
TeL  Co.,  117  N.  Y.  241,  244,  355  (1889). 
Aland  company  has  no  power  to  sell 
property  to  a  minor  or  branch  com- 
pany and  take  stock  in  pajnnent, 
but  in  order  to  set  it  aside  all  parties 
interested  must  be  made  parties  to 
the  suit.  Marbury  v.  Kentucky,  etc. 
Co.,  62  Fed.  Eep.  335  (1894).  Where 
a  parent  company,  owning  the  stock 
of  branch  companies,  passes  into  a 
receiver's  hands,  and  the  latter  ex- 
pends money  in  operating  one  of  the 
branch  companies,  he  cannot  recover 
it  as  against  a  mortgagee  of  the 
branch  Company.  The  rule  is  other- 
w^ise  as  to  necessary  improvements. 
Coupons  paid  by  the  receiver  on 
bonds  issued  by  the  branch  road 
rank  next  after  the  bonds  and  other 


coupons  are  paid.  Phinizy  v.  Au- 
gusta, etc.  E.  R,  63  Fed.  Eep.  771 
(1894). 

-  See  §  6,  supra. 

aSee§§67,  250,  supra. 

*  Lumsden's  Case,  L.  E.  4  Ch.  App. 
31  (1868);  Smith  v.  NashviUe,  etc.  E. 
E.,  91  Tenn.  331  (1893). 

5  Lumsden's  Case,  L.  R  4  Ch.  App. 
81  (1868). 

*  Where,  however,  the  corporation 
becomes  insolvent  just  before  or  just 
after  the  infant  comes  of  age,  he 
need  not  affirm  or  disaffirm,  but  may 
await  the  action  of  the  corporation; 
but  where  he  is  silent  for  two  years 
after  coming  of  age,  and  corporate 
insolvency  then  occurs,  he  is  bound. 
MitcheU's  Case,  L.  R  9  Eq.  363  (1870). 
For  other  cases  of  ratification,  see 
references  in  §§  67,  350,  supra. 

'Newry,  etc.  E'y  v.  Coombe,  3 
Exoh.  565,  578  (1849),  where  it  was 
said:  "He  became  a  shareholder  by 
contract  during  iafanoy,  and  d\u-ing 
infancy  he  disaffirmed  the  contract; 
therefore,  in  my  opinion,  he  ceased 
to  be  a  shareholder  Hable  to  be  sued 
for  calls." 
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of  infancy  is  a  good  defense,'  but  the  plea  must  allege  a  dis- 
aifirniation  witMn  a  reasonable  time  after  becoming  of  age.^ 
Where  a  stockholder  sells  his  stock  through  a  stock-exchange 
jobber,  and  the  sale  is  made  to  an  infant,  the  jobber  is  liable 
to  the  Tendor  for  calls  paid  by  him  in  consequence  of  such  in- 
fancy.' An  infant's  sale  of  stock,  even  by  a  transfer  of  the  cer- 
tificate, is  not  binding  on  him.^ 

§  319.  Married  women  as  purcJiasers,  owners^  or  vendors  of 
stock. —  At  common  law  a  married  woman's  rights  as  regards 
shares  of  stock  were  the  same  as  prevailed  with  reference  to 
other  personal  property  purchased  or  owned  by  her.  She  had 
aio  material  rights.  Modern  statutes  have,  however,  completely 
changed  her  rights  of  property  and  of  contract.  These  stat- 
utes are  so  different  in  form  and  effect  that,  for  the  purpose  of 
ascertaining  the  status  of  a  married  woman  as  a  stockholder,  it 
is  necessary  to  consult  the  statute  law  in  the  state  of  her  domi- 
cile, and  also  in  the  state  of  the  corporation  itself.*    In  Eng- 

1  Birkenhead,  etc.  R'y  v.  Piloher,  5 
Exch.  24  (1850). 

2  Dublin,  etc.  E'y  v.  Black,  8  Exch. 
181  (1853). 

3  Nickalls  v.  Merry,  L.  E.  7  H.  L.  530 
(1875). 

4  Smith  V.  Baker,  43  &in,  504  (1886). 

5  As  to  the  conflict  of  laws  on  this 
subject,  see  §  13,  supra.  In  Hill  v. 
Pine  River  Bank,  45  N.  H.  300  (1864), 
the  transfer  by  a  married  woman 
was  in  accordance  with  the  laws  of 
the  state  where  she  lived  and  also 
the  state  where  the  corporation  was 
organized.  Dow  v.  Gould,  etc.  Co.,  31 
Oal.  639  (1867),  holds  that  in  Cali- 
fornia a  gift  of  stock  from  husband 
to  wife  is  valid,  and  that,  after  such 
gift,  he  could  not  sell  and  transfer  it 
as  his  own.  Leitch  v.  Wells,  48  N.  Y. 
585  (1873).  The  case  of  Stanwood  v. 
Stanwood,  17  Mass.  57  (1830),  holds 
that  where  the  husband  does  not 
have  the  stock  transferred  to  him- 
self on  the  corporate  books,  but  de- 
clares it  to  be  his  wife's  stock,  there 
is  no  reduction  of  it  to  his  possession. 
See  also  Wall  v.  Tomlinson,  16  Ves. 
Jr.  413  (1810),  to  the  effect  tliat  a 


transfer  of  the  wife's  stock  to  the 
husband  as  trustee  is  not  a  reduction 
to  possession;  also,  Arnold u  Ruggles, 
1  R.  L  165  (1837);  Wildman  v.  Wild- 
man,  9  Ves.  Jr.  174  (1803),  and  Slay- 
ina,ker  v.  Bank  of.  Gettysburg,  10  Pa. 
St.  373  (1849),  to  the  effect  that  only 
a  registry  will  reduce  the  wife's  stock 
to  the  possession  of  the  husband.  In 
Pennsylvania  it  has  been  held  that 
assent  by  the  husband  to  the  assign- 
ment by  the  wife  of  a  certificate  of 
stock  owned  by  her,  sufficient  to  give 
good  title  to  a  holder  for  value  of  the 
certificate,  is  shown  by  the  fact  that 
not  only  was  her  signature  to  the  as- 
signment, and  the  irrevocable  power 
of  attorney  executed  in  connection 
with  it,  witnessed  by  him,  but  that 
certain  blank  spaces  in  the  instru- 
ment were  filled  out  in  his  hand- 
writing. Souder  v.  Columbia  Nat. 
Bank,  156  Pa.  St.  374  (1893).  See  also 
§  538,  infra.  The  wife's  stock,  stand- 
ing in  her  name  at  the  time  of  and 
after  marriage,  is  not  subject  to  her 
husband's  debts.  Cookrane  v.  Cham- 
bers, AmbL  79,  n.  (1825).  In  Con- 
necticut it  is  held  that  the  wife  is 
9 
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land  the  severity  of  the  common  law  has  been  but  partially 
modified,  by  statute.^ 

§  320.  Competency  of  miscellaneous  parties  —  Joint  opera- 
tion.—  A  sale  of  stock  by  a  person  non  conipos  mentis  is  void. 
The  corporation  is  bound  absolutely  to  know  of  the  lunacy  of 


not  liable  in  assumpsit  to  her  hus- 
band's creditors,  to  whom  she  has 
pledged  her  stock,  although  she  sub- 
sequently pledges  it  to  another.  An 
express  promise  to  pay  on  her  part 
is  necessary.  Piatt  v.  Hawkins,  43 
Conn.  139  (1879).  A  wife  who  allows 
stock  bought  with  her  money  to  stand 
for  several  years  in  her  husband's 
name,  in  order  to  give  him  credit,  is  es- 
topped from  asserting  her  ownership 
as  against  his  creditors.  Hamlen  v. 
Bennett,  53  N.  J.  Eq.  70  (1893).  Al- 
though the  husband  is  in  possession 
of  a  certificate  of  stock  running  to 
his  wife  and  transferred  in  blank  by 
her,  yet  he  may  deliver  the  same 
in  payment  of  his  personal  debt. 
The  purchaser  may  be  a  bona  fide 
purchaser.  MoManus  v.  Laughlin,  40 
AtL  Eep.  903  (Pa.,  1898).  Curtis  v. 
Steever,  36  N.  J.  L.  304  (1873),  clearly 
and  properly  holds  that  the  wife's 
stock,  held  by  her  as  her  separate  es- 
tate, is  not  subject  to  her  husband's 
debts.  See  also  Cornell's  Appeal,  114 
Pa.  St.  153  (1886),  and  §§  66,  250,  308, 
supra;  Vanderheyden  v.  Mallory,  1 
N.  Y.  453  (1848);  Voorhees  v.  Bone- 
steel,  16  Wall.  16  (1873).  A  certifi- 
cate issued  to  the  husband  as  trustee 
of  the  wife  constitutes  her  separate 
estate,  where  he  pays  the  dividends 
to  her.  In  Kentucky  a  resident  mar- 
ried woman's  power  of  attorney  to 
convey  stock  is  void.  Bank  of  Louis- 
ville V.  Gray,  84  Ky.  565  (1886).  Tak- 
ing out  a  certificate  in  his  own  name 
by  the  husband  reduces  his  wife's 
stock  to  his  possession,  and  it  passes 
by  his  will,  even  though  he  made  a 
memorandum  to  the  effect  that  he 
held  it  in  trust  for  her.  Cummings 
V.  Cummings,  143  Mass.  340  (1887). 


Where  a  husband  uses  his  wife's 
money  to  purchase  stock  and  takes 
title  in  his  own  name,  but  considers 
himself  trustee  for  her,  a  creditor  of 
the  husband,  who  at  the  time  of  in- 
curring the  debt  knew  that  the  latter 
held  the  stock  for  his  wife,  cannot 
subject  it  to  the  payment  of  the 
debt.  Porter  v.  Bank  of  Eutland,  19 
Vt.  410  (1847).  Although  a  corpora- 
tion errs  in  allowing  a  wife  to  trans- 
fer her  stock  to  her  husband,  yet  the 
statute  of  limitations  runs  against 
her  right  of  action  from  the  time  of 
the  transfer.  Chase  v.  Hibernia  Nat. 
Bank,  44  La.  Ajan.  69  (1891).  In  Ken- 
tucky, by  statute,  a  wife's  bank  stock 
goes  to  her  heirs,  and  not  to  her  hus- 
band, upon  her  decease.  Kent  v. 
Deposit  Bank,  91  Ky.  70  (1890).  Pos- 
session by  the  husband,  as  executor, 
of  stock  of  his  wife  is  not  a  reduc- 
tion to  possession.  Sowles  v.  Witters, 
39  Fed.  Rep.  403  (1889).  A  person 
taking  stock  from  a  person  in  whoser 
name  it  stands  cannot  hold  the  same 
as  against  the  latter's  wife,  where 
the  stock  belonged  to  her  separate 
estate  and  was  so  known  to  be  by  the 
person  taking  it.  Stickney  v.  Adler, 
91  Ala.  198  (1890).  A  married  woman 
may  give  away  or  pledge  her  stock. 
Walker  v.  Joseph,  etc.  Co.,  47  N.  J. 
Eq.  343  (1890).  Where  the  wife  au- 
thorizes her  husband  to  sell  her  stock 
and  use  the  proceeds  in  his  business, 
he  cannot  sell  the  stock  and  assign 
the  proceeds  to  another  person.  The 
latter  cannot  collect  such  proceeds. 
Doming  v.  Bailey,  3  Rob.  (N.  Y.)  1 
(1864). 

1  By  33  &  34  Vict,  ch.  93,  §  4,  mar- 
ried women  may  purchase  or  take 
paid-up  stock,  or  stock  upon  which 


6C0 


■CH.  XIX.] 


WHO   MAY   BUT   AHD    SELL    STOCK. 


[§  320. 


a  transferrer,  even  though  it  allows  a  registry  on  his  ordinary 
signature  and  transfer.'  An  assignee  in  bankruptcy  or  for  the 
benefit  of  creditors  takes  only  the  interest  and  equitable  rights 
■of  his  assignor.  A  previous  unrecorded  transfer  of  the  insolv- 
ent's stock  is  protected.'''  A  partner  may  accept  stock  as  col- 
lateral security  for  a  loan  from  the  firm,'  and  may  sell  and 
transfer  partnership  stock.* 


there  can  be  no  liability;  but  if  taken 
by  means  of  moneys  of  her  husband 
without  liis  consent,  he  may  apply  to 
the  court  and  have  it  turned  over  to 
himself.  Previous  to  this  act  the 
oorporation  might  refuse  to  register 
her  as  a  stockholder,  but  now  the 
corporation  m.ust  accept  her  the  same 
as  any  other  applicant  for  registry. 
Regina  v.  Carnatic  E'y,  43  L.  J.  (Q.  B.) 
169  (1873).  Under  this  act  she  may 
transfer  her  stock  only  after  it  has 
been  formally  set  aside  by  statutory 
authority  as  her  separate  property. 
Howard  v.  Bank  of  England,  L.  R. 
19  Eq.  395  (1875).  Where  the  corpo- 
ration has  allowed  a  transfer  by  a 
married  woman,  it  cannot  cancel  the 
registry.  "Ward  u  Southeastern  R'y, 
■3  El.  &  El.  813  (1860). 

1  Chew  V.  Bank  of  Baltimore,  14 
Md.  399  (1859).  A  sale  of  stock  is  not 
■easily  set  aside  on  the  ground  of 
mental  incapacity  on  the  part  of  the 
vendor.  Perry  v.  Pearson,  135  111 
218  (1890).  Fraudulent  representa- 
tions made  to  a  person  of  feeble  mind 
were  held  sufficient  for  a  oancellar 
tion  in  De  Frees  v.  Carr,  8  Utah,  488 
<1893). 

2  Dickinson  v.  Central  Nat.  Bank, 
139  Mass.  379  (1880);  Purchase  v.  New 
York  Exch.  Bank,  3  Bob.  (N.  Y.)  164 
<1865).  Contra,  Shipman  v.  Mtna, 
Ins.  Co.,  39  Conn.  345  (1860),  where 
the  previous  transferee  delayed  un- 
reasonably in  claiming  ownership  of 
the  stock. 

3  Weikersheim's  Case^  L.  E.  8  Ch. 
App.  831  (1873). 

^  Quiner  v.  Marblehead  Social  Ins. 
Co.,  10  Mass.  476  (1813).     Of.  Sargent 


V.  Franklin  Ins.  Co.,  35  Mass.  90  (1839). 
Compare  also  Comstock  v.  Buchanan, 
57  Barb.  137  (1864),  where  the  stock 
stood  in  both  partners'  names.  Stock 
may  belong  to  a  partnership,  al- 
though standing  in  the  individual 
names  of  the  partners  in  order  to 
make  them  stockholders.  Fairfield 
V.  Phillips,  83  Iowa,  571  (1891).  Where 
one  of  several  associates  engaged  in 
the  common  enterprise  of  building 
railroads,  in  many  of  which  he  owned 
stocks,  bonds,  etc.,  dies,  and  his  ex- 
ecutor, with  the  assistance  of  experts, 
etc.,  makes  a  settlement  with  the 
other  associates,  such  settlement  is 
binding  although  such  other  asso- 
ciates did  not  impart  all  the  knowl- 
edge or  information  they  might  have 
given.  The  subsequent  rise  in  value 
of  some  of  the  seoui'ities  is  imma- 
terial. Colton  V.  Stanford,  83  Cal.  351 
(1890).  Where  stock  is  issued  to  two 
persons  in  their  individual  names,  one 
of  them  cannot  sell  and  transfer  it, 
even  though  it  was  acquired  in  the 
partnership  law  business.  The  law 
is  different  as  to  a  partner  in  a  trad- 
ing copartnership.  Moynahan  v.  Pren- 
tiss, 51  Pac.  Eep.  94  (Colo.,  1897). 
Where  a  firm  contracts  to  sell  stock, 
and  then  one  of  the  members  of  the 
firm  dies,  a  tender  of  certificates 
standing  in  the  names  of  the  individ- 
ual members  of  the  firm,  and  not 
signed  in  blank,  is  not  a  sufficient 
tender.  NichoUs  v.  Eeid,  109  Cal.  630 
(1895).  Where  a  person  holds  land 
for  himself  and  a  partner,  and  trans- 
fers the  same  to  a  corporation  for 
stock,  and  conceals  all  the  facts  from 
his  partner,  the  latter  may  recover 
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A  director  of  the  corporation  itself  may  buy  and  sell  its  stock 
like  any  other  individual.  The  information  Avhich  he  has  of 
the  affairs  of  the  corporation,  "whereby  he  is  enabled  to  buy  or 
sell  at  an  advantage  over  the  person  with  whom  he  deals,  does 
not  affect  the  validity  of  the  transaction.  He  is  entitled  to  the 
benefit  of  his  facilities  for  information.  There  is  no  confiden- 
tial relation  between  him  and  a  stockholder,  so  far  as  a  sale  of 
the  stock  between  them  is  concerned;  and,  so  long  as  he  re- 
mains silent  and  does  not  actively  mislead  the  person  with 
whom  he  deals,  the  transaction  cannot  be  set  aside  for  fraud.^ 

It  is  illegal  for  the  directors  to  issue  to  themselves,  in  exclu- 
sion of  others,  such  part  of  the  original  or  increased  capital 


the  value  of  his  share  of  the  stock, 
and  the  measure  of  the  value  is  the 
highest  value  between  the  day  of  re- 
ceiving the  stock  and  the  day  when, 
the  plaintiff  received  notice  thereof. 
Morris  v.  Wood,  35  S.  W.  Eep.  1013 
(Tenn.,  1896). 

1  Tippecanoe  County  v.  Reynolds, 
44  Ind.  509  (1873);  Carpenter  u  Dan- 
forth,  53  Barb.  581  (1868).  This  case 
was  disapproved  by  the  commenta- 
tor to  Story's  Eq.  Jur.  (12th  ed.)  2296, 
note,  but  the  disapproval  is  omitted 
in  the  13th  ed.  See  also  Grant  v.  At- 
trm,  11  Fed.  Bep.  469  (1882),  where 
the  sale  was  induced  by  threat  of  as- 
sessments. See  also  Johnson  v.  Lafiin, 
5  DUL  65,  83  (1878);  S.  C,  13  Fed.  Cas. 
758,  765;  aff'd,  103  IT.  S.  800  (1880); 
Deaderick  v.  Wilson,  8  Baxt.  (Tenn.) 
108  (1874);  Gilbert's  Case,  L.  R  5  Ch. 
App.  559  (1870);  Alexander  v.  Rollins, 
14  Mo.  App.  109  (1883);  aff'd,  84  Mo. 
657;  §  850,  infra.  In  New  York,  by 
statute,  a  director  is  prohibited  from 
selling  stock  "  short."  Laws  1892,  ch. 
692.  Where  the  president  of  a  com- 
pany advises  a  stockholder  to  sell  his 
stock  at  a  certain  price  to  a  certain 
person,  and  the  sale  is  made,  the 
president  is  liable  for  the  difference 
between  that  price  and  the  market 
price,  where  the  person  purchased 
as  the  secret  agent  of  the  president. 


Fisher  v.  Budlong,  10  E.  L  535  (1873). 
A  director  may  buy  stock  from  a 
stockholder  at  less  than  its  real  value, 
and  there  is  no  fraud  in  the  fact  that 
the  director  knew  the  real  value 
while  the  stockholder  did  not.  Crow- 
eU  V.  Jackson,  53  N.  J.  L.  656  (1891); 
Haarstick  v.  Fosr,  9  Utah,  110  (1893). 
Where  the  president  sells  stock  for 
$120  per  share  after  he  has  indorsed 
a  false  statement  of  the  company'^ 
affairs,  the  stock  being  really  worth 
but  |70  per  share,  the  vendee  may 
have  the  sale  rescinded.  Prewitt  v. 
Trimble,  93  Ky.  176  (1891).  It  would 
be  "  inequitable  to  permit  the  direct- 
ors of  a  corporation  to  so  manage 
its  business,  or  to  so  deal  with  its 
property,  as  to  lessen  the  value  of  its 
stock  for  the  purpose  of  purchasing 
such  stock  for  themselves  at  a  low 
figure."  But  this  relation  does  not 
exist  between  one  director  and  an- 
other director.  Perry  v.  Pearson,  135^ 
IlL  318  (1890).  The  vendor  of  stock 
to  the  secretary  of  the  company  can- 
not rescind  on  the  ground  of  fraud, 
the  secretary  having,  at  the  time  of 
the  sale,  given  all  the  information 
which  he  had  concerning  the  com- 
pany. No  confidential  or  fiduciary 
relation  exists  between  such  parties. 
Krumbhaar  v.  Griffiths,  151  Pa,  St.  23a 
(1892). 
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stock  as  has -not  been  already  issued,  the  issue  being  for  the- 
purpose  of  controlling  an  election  and  making  a  profit.^ 

A  joint  owner  of  stock  cannot  transfer  the  interest  of  the 
other  joint  owner  where  the  stock  is  registered  in  the  name  of 
both.^  On  the  death  of  one,  the  survivor  takes  title  to  the 
whole  stock.' 

"Where  stock  is  purchased  by  one  person  in  his  own  name 
by  due  authority  for  himself  and  another,  the  latter  is  a  part 
owner,  and  has  rights  and  liabilities  as  such.^    The  statute  of 

1  See  §  70,  supra. 

2 Standing  v.  Bo-vring,  L.  E.  37 
Ch.  D.  341  (1884);  Comstock  v.  Bu- 
chanan, 57  Barb.  137  (1864).  Where 
stock  is  devised  to  husband  and  wife 
jointly,  the  assignee  of  the  husband's 
interest  is  entitled  only  to  his  share 
of  the  dividends  during  life,  and  if 
the  wife  survives  the  husband  the 
stock  goes  to  her.  Phelps  v.  Simons, 
159  Mass.  415  (1893).  But  if  the  other 
joint  owner  dies  first,  the  previous 
transfer  of  the  survivor  is  efEective 
and  conveys  the  whole.  Slaymaker 
V.  Bank  of  Gettysburg,  10  Pa.  St.  373 
(1849).  Wliere  two  persons  own  stock 
in  common,  replevin  will  not  lie  by 
one  as  against  the  other  for  his  part 
of  the  stock  unless  there  was  a  con- 
version. Barrowcliffe  v.  Cummins, 
66  Hun,  1  (1893). 

SGarrick  v.  Taylor,  39  Beav.  79 
(1860);  HiU's  Case,  L.  E.  20  Eq.  585 
(1874). 

<  Stover  V.  Flack,  41  Barb.  163  (1863). 
Where  several  parties  buy  and  sell  a 
certain  stock  in  the  name  of  one  of 
themselves  and  close  the  deal,  a  sub- 
sequent purchase  of  the  same  stock 
by  that  one  does  not  enure  to  their 
common  benefit.  Kennedy  v.  Porter, 
109  N.  Y.  526  (1888).  Although  three 
stockholders  do,  by  an  instrument 
similar  to  a  biU  of  sale,  seU  their 
stock  to  a  fourth  stockholder  "for 
and  during  the  period  of  six  months, 
...  in  trust  for  the  use  and  benefit 
of  the  grantors,"  with  power  to  sell 
the  same  on  certain  terms,  yet  this 


instrument  is  not  a  sale  or  trust 
agreement,  but  is  merely  a  power  of 
attorney.  It  does  not  prevent  the 
fourth  stockholder  from  selling  his 
own  stock  on  such  terms  as  he 
chooses,  even  though  he  does  not  sell 
the  stock  of  the  others,  it  not  appear- 
ing that  the  sale  of  his  stock  pre- 
vented his  selling  the  stock  of  the- 
others.  The  instrument  conferred 
merely  at  most  "only  a  dry  legal 
title  for  the  mere  purpose  of  sale,  and 
with  the  power  of  sale  carefully  cir- 
cumscribed." Levi  V,  Evans,  57  Fed.. 
Eep.  677  (1893).  Where  several  par- 
ties agree  to  purchase  land  in  the 
name  of  a  corporation  in  exchange- 
for  stock  to  be  taken  in  the  name  of 
one  of  them,  the  others  may  compel 
the  latter  to  account  for  the  stock. 
King  V.  Barnes,  109  N.  Y.  367  (1888). 
See  also  §  353,  supra.  A  partnership 
or  joint  ownership  of  stocks  between 
two  persons  may  be  shown  by  the 
acts  and  contracts  of  the  parties  and 
by  the  fact  that  the  property  clearly 
owned  by  them  in  common  was  used 
in  the  acquisition  of  the  other  prop- 
erty. Beardsley  v.  Beardsley,  138 
U.  S.  263  (1891).  Where  several  par- 
ties buy  a  certificate  of  stock  in  fixed 
proportions,  and  the  certificate  is 
taken  by  one  for  the  benefit  of  all, 
he  is  a  bailee  for  the  others  and  not 
a  vendor.  Coquard  v.  Wernse,  100- 
Mo.  137  (1890).  In  a  joint  operation  in 
stocks  no  bin  for  an  accounting  will 
lie  where  by  mutual  consent  the 
joint  operation  was  ended,  and  one 
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frauds  does  not  apply  to  such  an  arrangement.'  A  drunken 
person's  sale  of  stock  may  be  set  aside  if  an  undue  advantage 
was  taken.^ 

§  321.  Sales,  purchases,  and  transfers  iy  agents. —  A  claim 
that  a  person  purchased  stock  as  trustee  or  agent  to  pay  for 
and  carry  the  same  for  the  benefit  of  another  person  is  a  claim 
which  can  be  proved  by  oral  testimony,  but  must  be  clearly 
proved,  and  must  be  founded  on  a  sufficient  consideration. 
"  Loose,  vague,  and  indefinite  expressions  are  insufficient  to  cre- 
ate such  a  trust.  The  intention  must  be  evinced  with  clearness 
and  certainty."'  Stock  may  be  purchased  by  an  agent;  and  in 
making  such  a  purchase  the  agent  is  not  permitted  to  make 
a  secret  profit,  even  though  he  acts  without  compensation.* 
Where  an  agent  conceals  from  his  principal  the  amount  of  stock 
received  by  the  agent  for  property,  and  keeps  a  part  of  the 
stock,  the  principal  may  hold  him  liable  for  the  highest  market 
value  of  the  stock  reached  between  the  act  and  a  reasonable 
time  after  discovery  of  the  act  by  the  principal.^    The  real 


sold  his  stock  wlule  the  other  held 
his.  Keller  v.  Swartz,  137  Pa.  St.  65 
(1890).  Where  a  person  has  a  one- 
third  interest  in  certain  stock  issued 
to  another  person,  and  the  company- 
is  reorganized,  and  is  then  reorgan- 
ized a  second  time,  the  former  per- 
son may  compel  the  latter  person  to 
account  for  the  stock  finally  received, 
on  the  basis  of  a  partnership  in  the 
stock.  Reilly  ■;;.  Freeman,  1  N.  Y. 
App.  Div.  560  (1896).  Where  one 
party  loans  money  to  another  party  to 
buy  stock  in  a  certain  company,  such 
stock  to  be  delivered  to  the  former 
party  in  pledge,  and  the  latter  party 
uses  the  stock  for  another  purpose, 
the  loan  of  the  money  is  not  a  mere 
loan,  but  the  money  is  impressed  with 
a  trust,  and  this  trust  follows  the 
stock  as  against  non-bonafide  holders. 
Barnard  v.  Hawks,  111  N.  C.  333  (1893). 
See  also  §  333,  infra. 

1  See  §  339,  infra. 

2  A  sale  of  stock  by  a  drunken  per- 
son for  an  insufficient  consideration 
wiU  be  set  aside;  and  if,  without  his 
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fault,  he  is  unable  to  restore  the 
amoitnt  received,  it  will  be  provided 
for  in  the  final  decree.  Thackrah  v. 
Haas,  119  U.  S.  499  (1886). 

3  Levi  u  Evans,  57  Fed.  Eep.  677 
(1893). 

*  Kjmber  v.  Barber.  L.  E.  8  Ch.  App. 
56  (1873),  holding  that,  whei'e  a  per- 
son offers  to  buy  for  another,  stock 
at  a  certain  price,  but  buys  it  at  a 
less  price  and  keeps  the  difference,  he 
is  liable  to  the  vendee  for  his  gains. 
Keyes  v.  Bradley,  73  Iowa,  589  (1887). 
Where  an  agent  is  entitled  to  all  that 
land  is  sold  for  above  |oO,000,  and  a 
sale  is  made  for  $10,000  cash  and 
$44,000  in  stock,  par  value,  he  must 
prove  what  the  stock  was  worth.  He 
cannot  assume  that  it  was  worth 
par.  Anderson  u  Avis,  63  Fed.  Eep. 
227  (1894). 

6McKinley  v.  Williams,  74  Fed. 
Eep.  94  (1896).  Where  an  agent  or 
broker  is  employed  to  buy  stock  for 
a  "iiool,"  and  agrees  to  do  so  for  a 
compensation  consisting  of  a  part  of 
the  profits,  he  is  liable  in  damages 
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owner  of  stock  may  compel  the  nominal  owner  to  transfer  the 
stock  to  him.^  The  corporation  may  disregard  the  nominal 
holder  and  allow  the  real  owner  to  sell  and  transfer  the  stock.^ 
"Where  the  real  owner  of  stock  turns  it  over  to  his  agent  or 
trustee  to  look  after  the  stock,  the  stock  itself  being  put  in  the 
name  of  the  agent  or  trustee  as  absolute  owner,  and  the  stock 
is  subsequently  attached  for  a  debt  of  such  agent  or  trustee,  and 
sold  thereunder,  the  real  owner  of  the  stock  may  hold  the  agent 
or  trustee  liable  for  the  value  of  the  stock.  Long  delay  is  not 
a  bar  so  long  as  the  agent  does  not  deny  the  agency  or  trustee- 
ship.' Where  a  person  turns  over  stock  and  bonds  to  another 
in  order  that  the  latter  may  act  for  the  former  in  carrying  out 
a,  reorganization,  the  former  may  file  a  bill  against  the  latter 
for  an  account,  and  need  not  resort  to  an  action  at  law.*  The 
relation  of  an  agent  towards  his  principal  in  the  purchasej  sale, 
■or  holding  of  stock  exists  where  a  "  dummy  "  is  used  to  shield 
the  real  owner  from  liability  on  the  stock.'  A  stockholder  may 
of  course  sell  stock  through  an  agent.*  But  power  to  sell  does 
not  give  power  to  pledge.''    Where  an  agent  writes  the  stock- 


for  fraud  if  he  charges  the  "  pool " 
more  than  the  stock  cost  him.  Man- 
ville  V.  Lawton,  19  N.  Y.  Supp.  587 
(1893). 

1  Colquhoim  v.  Courtenay,  43  L.  J. 
<Ch.)  338  (1874).  Where  a  person  sub- 
scribes for  stock  in  the  name  of  an- 
other as  trustee,  he  may  maintain  an 
tuition  to  compel  the  trustee  to  ac- 
count for  the  subscription  and  to 
turn  it  over  upon  payment  being 
made.  McComb  v.  Frink,  149  XT.  S. 
629  (1898). 

2Sabin  v.  Bank  of  Woodstock,  21 
Vt.  358  (1849),  holding  also  that  the 
nominal  holder  is  not  protected,  al- 
though he  subsequently  becomes  the 
Teal  owner  of  the  stock. 

sHovey  v.  Bradbui^,  113  Cal.  620 
.(1896). 

4  Benedict  v.  Moore,  76  Fed.  Eep. 
472  (1896);  87  Fed.  Rep.  523. 

*  See  §  253,  supra. 

*  See  ch.  XXV,  infra,  on  stock-bro- 
kers. A  person  may  assign  stock  to 
another  with  discretionary  power  to 


sell  at  any  time  the  latter  thinks  best, 
and  pay  the  former's  creditors  there- 
from. Neilson's  Appeal,  13  Atl.  Rep. 
943  (Pa.,  1888).  Where  an  agent  to 
sell  stock  is  to  have  any  excess  of 
price  over  a  sum  named  to  him  by 
the  vendor,  and  the  agent  finds  a 
customer  at  an  advanced  price  and 
the  vendor  refuses  to  sell,  the  agent 
may  recover  such  profit  as  he  lost 
thereby.  Mattingly  v.  Roach,  84  Cal. 
207  (1890).  An  agent  authorized  to 
sell  stock  may  sell  part  of  it.  Ulster, 
etc.  Inst.  V.  Fourth  Nat.  Bank,  8  N.  Y. 
Supp.  163  (1889).  See  also  various  de- 
cisions in  §  375,  infra. 

'  See  §  326,  infra.  A  stockholder's 
power  of  attorney  to  his  agent,  "to 
exchange  old  issues  or  certificates  [of 
stock]  and  receive  new  issues  or  cer- 
tificates in  lieu  thereof,"  does  not  au- 
thorize the  agent  to  sell  or  pledge  the 
stock. 

The  corporation  is  liable  for  allow- 
ing a  transfer  to  a  third  person  on 
such  authority.    Quay  v,  Presidio, 
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holder's  name  on  the  back  of  the  certificate  of  stock,  and  dis- 
poses of  it  without  authority,  he  is  guilty  of  conversion  and  may 
be  arrested.^  An  agent's  written  authority  to  transfer  stock 
is  revoked  by  death.^  But  where  stock  is  transferred  to  a  trustee 
to  sell  with  the  stock  of  other  persons,  the  trustee's  power  of 
sale  is  not  revoked  by  the  death  of  the  transferrer.' 

The  principal  and  most  difficult  questions  connected  with  an 
agency  herein  arise  where  the  owner  of  stock  indorses  it  iu  blank, 
and  places  it  in  the  hands  of  an  agent,  and  the  agent,  in  viola- 
tion of  his  orders,  then  sells  the  stock  to  a  lona  fide  purchaser. 
The  law  is  clear  that  the  ionafide  purchaser  is  protected  in  his 
ownership  of  the  stock.* 

§  322.  Purchases  oj  stocli  'by  guardians,  executors,  and  trust- 
ees.—  In  England,  at  an  early  day,  -the  common-law  rule  was 
declared  to  be  that  guardians,  executors,  and  trustees  had  no 
right  to  invest  the  trustee  fund  iu  the  stocks  of  private  corpo- 
rations, and  that  if  they  did  so  they  themselves  were  personally 
liable  for  the  moneys  so  invested.'  The  rigor  of  this  rule  has 
been  relaxed  somewhat  in  England,  by  statute  and  by  orders 
in  chancery,  so  that  such  investments  may  be  made  in  the  stock 
of  the  banks  of  England  and  of  Ireland  and  the  East  India 
Company.*  A  trustee  authorized  to  invest  in  the  stock  of  any 
company  incorporated  by  act  of  parliament  cannot  invest  in 
the  stock  of  a  company  organized  under  the  general  acts.'    In 

etc.  E.  E.,  82  Cal.  1  (1889).    Where  a  2  jje  Kern's  Estate,  176  Pa.  St.  373 

person  gives  to  another  a  general  (1896). 

power  of  attorney,  covering  the  sale  3  Hiller  v.  Ladd,  80  Fed.  Eep.  794 
and  transfer  of  aU  stocks,  etc.,  the  at-  (1897). 
tomey  cannot,  by  delivering  up  the  ■•  See  §  351,  infra. 
certificate  therefor  to  the  corpora-  sxrafford  u  Boehm,  3  Atk.  440 
tion,  transfer  the  stock  of  his  prin-  (1746),  where  the  investment  was  in 
cipal  into  his  own  name.  The  corpo-  bank  and  South  Sea  stock.  Lewin 
ration  is  bound  to  inquire  further,  on  Trusts,  281  (7th  ed.,  1879),  says 
TafEt  V.  Presidio,  etc.  E.  E.,  84  Cal.  131  that,  "  unless  specially  given  power, 
(1890),  rev'g  22  Pac.  Eep.  485  (1889).  it  is  settled  in  England  that  a  trustee 
Power  of  an  agent  to  seU  does  not  may  not  invest  the  trust  fund  in  the 
give'him  power  to  pledge  for  his  own  stock  of  any  private  company,  as 
use;  and  where  the  corporation  with  South  Sea  stock,  bank  stock,  etc.; 
knowledge  ofthe  facts  allows  a  trans-  for  the  capital  depends  upon  the 
f  er  it  is  liable  to  the  owner.  Eead  v.  managemont  of  governors  and  direct- 
Cumberland  TeL  etc.  Co.,  93  Term.  483  ors,  and  is  subject  to  loss." 
(1894).  s  Lord  St.  Vincent's  Act,  33  &  2S 
1  Eeigner  v.  Spang,  5  N.  Y.  App.  Div.  Viot,  ch.  35,  §  33 ;  23  &  34  Vict.,  ch.  88. 
237  (1896).  7  Re  Smith,  [1896]  3  Ch.  590. 
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this  country,  aside  from  a  few  dicta  and  a  few  decisions  to  the 
contrary,  the  English  rule,  in  its  original  integrity,  is  upheld 
and  followed.  The  weight  of  authority  clearly  holds  that  the 
investment  of  trust  funds  in  the  stock  of  railroad,  insurance, 
bank,  manufacturing,  or  other  corporations  is  made  at  the  peril 
of  the  trustees.^    The  cestui  que  trust  may  hold  the  trustee  lia- 


1  In  New  York  the  case  of  King  v. 
Talbot,  40  N.  Y.  76  (1869),  aff'g  50 
Barb.  453,  clearly  enounces  and  sus- 
tains this  rule.  See  also  Adair  v. 
Brimmer,  74  N.  Y.  539,  551  (1878), 
where  the  trustees  were  held  liable 
for  selling  coal  lands,  taking  in  pay 
coal  stocks,  they  being  authorized  by 
the  will  to  invest  in  such  securities 
as  they  deem.ed  safe.  Mills  v.  HofE- 
man,  26  Hun,  594  (1883) ;  reversed  in 
93  N.  Y.  181,  but  not  on  this  point; 
Ackerman  v.  Emott,  4  Barb.  636  (1848). 
See  also  Brown  v.  Campbell,  Hopk. 
Ch.  (3d  ed.)  365  (1834).'  In  Pennsyl- 
vania the  rule  is  the  same.  Nyce's 
Estate,  5  Watts  &  S.  354  (1843),  hold- 
ing the  trustee  liable  for  investment 
in  United  States  Bank  stock,  although 
the  guardian  approved  of  the  trust- 
ee's investment;  Morris  v.  Wallace, 
3  Pa.  St.  319  (1846),  where  the  invest- 
ment was  in  the  stock  of  a  suspended 
bank.  In  Worrell's  Appeal,  9  Pa.  St. 
508  (1848),  a  guardian  was  held  liable 
for  an  investment  in  the  stock  of  the 
Schuylkill  Navigation  Company,  al- 
though dividends  had  been  accepted 
by  the  cestui  que  trust;  and  this  rul- 
ing was  sustained  on  a  second  appeal, 
33  Pa.  St.  44  (1854).  In  Rush's  Estate, 
13  Pa.  St.  375  (1849),  however,  under 
the  terms  of  the  wiU,  stock  iu  the 
Lehigh  Coal  and  Navigation  Com- 
pany was  approved,  and  this  case 
was  distinguished  from  Worrell's  Ap- 
peal, 9  Pa.  St.  508  (1848),  on  the  second 
appeal  of  that  case,  33  Pa.  St.  44  (1854). 
In  HemphiU's  Appeal,  18  Pa.  St.  303 
(1853),  United  States  Bank  stock  was 
held  not  good.  In  Pray's  Appeal,  34 
Pa.  St.  100  (1859),  manufacturing  cor- 
poration stock  was  disapproved,  the 


works  being  unfinished,  and  the  stock 
not  paid  up,  and  the  ruling  in  Bar- 
ton's Estate,  1  Pars.  Sel.  Cas.  34  (1843), 
was  doubted.  In  Ihmsen's  Appeal,  43 
Pa.  St.  431  (1863),  railroad  stock  was 
held  not  good.  In  New  Jersey  the 
rule  is  the  same.  Gray  v.  Fox,  1  N.  J. 
Eq.  359  (1831);  Ward  v.  Kitchen,  30 
N.  J.  Eq.  31  (1878).  Also  in  New 
Hampshire.  In  KimbaU  v.  Reding, 
31  N.  H.  353  (1855),  stock  in  a  con- 
templated railroad  was  disapproved. 
In  French  v.  Currier,  47  N.  H.  88,  99 
(1866),  unproductive  stock  was  held 
not  good.  In  Massachusetts  the  ten- 
dency is  to  favor  a  contrary  rule. 
"  Trustees  in  this  commonwealth  are 
permitted  to  invest  portions  of  trust 
funds  in  dividend-paying  stocks  and 
interest-bearing  bonds  of  private  busi- 
ness corporations,  when  the  corpora- 
tions have  acquired,  by  reason  of  the 
amount  of  their  property  and  the 
prudent  management  of  their  affairs, 
such  a  reputation  that  cautious  and 
intelHgent  persons  commonly  invest 
their  own  money  in  such  .stocks  and 
bonds  as  permanent  investments." 
But  where  the  trustee  invested  over 
a  fifth  of  the  estate  in  Union  Pacific 
Railroad  stock,  and  afterwards  in- 
vested a  further  amount  in  the  same 
stock,  he  was  charged  with  the  loss 
due  to  the  second  investment.  Bick- 
inson's  Appeal,  153  Mass.  184  (1890). 
In  Harvard  College  v.  Amory,  36 
Mass.  446  (1830),  express  power  was 
given.  In  LoveU  v.  Minot,  37  Mass. 
116  (1838),  the  stock  was  taken  as  se- 
curity. Kuimonth  v.  Brigham,  87 
Mass.  370  (1863),  and  Brown  v.  French, 
135  Mass.  410  (1878),  were  not  cases  of 
investments  in  stocks.    Hunt's  Ap- 
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ble  for  the  amounts  so  invested,  together  with  interest  upon 
the  same.  But  where  the  trustee  is  authorized  to  purchase 
stock  he  is  not  liable  for  the  embezzlements  of  an  agent  whom 
with  due  care  he  employs  to  make  the  purchase.' 

§  323.  Sale  or  pledge  of  stoclc  iy  trustee  in  ireacJi  of  Ms 
trust. —  It  is  the  function  and  duty  of  a  trustee  to  keep  and 
preserve  the  trust  property,  and  to  apply  the  income  accord- 
ing to  the  terms  of  the  instrument  creating  the  trust.  As  a 
g'eneral  rule  it  is  not  his  duty  or  his  right  to  sell  or  change  the 
investment.  Unless  the  instrument  creating  the  trust  author- 
izes the  sale  of  the  trust  property,  it  is  a  breach  of  trust  for  the 
trastee  to  make  a  sale.^    In  this  respect  the  powers  of  a  trustee 


peal,  141  Mass.  515  (1886),  is  a  dictum, 
the  decision  being  that  the  taking  of 
a  national-bank  certificate  of  deposit 
is  legal. 

Several  of  the  southern  states 
clearly  uphold  the  rule  that  trustees, 
etc.,  may  invest  the  trust  funds  in 
stocks.  Boggs  V.  Adger,  4  Rich.  Bq. 
(S.  C.)  408  (1853),  holds  United  States 
Bank  stock  good.  Washington  v. 
Emery,  4  Jones,  Eq.  (K  C.)  32  (1858), 
approves  railroad  stock.  In  Gray  v. 
Lynch,  8  Gill  (Md.),  403  (1849X  and  in 
Smyth  V.  Bums,  35  Miss.  432  (1853), 
bank  stock  was  held  good.  In  Lamar 
V.  Mioou,  112  V.  S.  453  (1884),  and  114 
U.  S.  318  (speaking  for  Georgia  and 
Alabama),  bank  and  railroad  stock 
were  held  good,  but  not  Confederate 
bonds.  See  also  on  this  subject,  gen- 
erally, 40  Am.  Dec.  515,  notes. .  An 
executor  who  is  interested  in  a  cor- 
poration, and  gets  a  commission  for 
selling  its  stock,  is  liable  to  replace 
funds  which  he  induces  the  cestui 
que  trust,  a  woman,  to  invest  in  such 
stock.  Potter's  Appeal,  56  Gonn.  1 
(1887).  Where  all  the  stockholders 
assign  stock  to  the  president  to  seU 
to  pay  corporate  debts,  he  may  assign 
part  of  it  to  himself  to  pay  a  debt 
due  to  himself  from  the  corporation. 
Patterson  v.  Lennig,  118  Pa.  St.  571 
(1888).  Where  the  trustee  is  ex- 
pressly authorized  to  invest  in  bank 


stock  he  is  not  liable  to  the  estate  for 
losses,  though  the  investment  is  made 
in  his  individual  name.  Pensyl's  Ap- 
peal, 15  AtL  Eep.  719  (Pa.,  1888).  As  to 
statutory  and  constitutional  provis- 
ions, see  Part  VII,  infra.  In  Ken- 
tucky the  statutes  authorize  the 
retention  by  a  guardian  of  an  invest- 
ment in  good  bank  stock.  Fidelity, 
etc.  Co.  u  Glover,  90  Ky.  355  (1890). 
A  trustee  for  an  infant  cannot  con- 
vey land  to  a  corporation  and  take 
stock  in  payment.  Randolph  v.  East 
Birmingham  Land  Co.,  104  Ala.  355 
(1894). 

1  Speight  V.  Gamit,  L.  E.  9  App.  Cas. 
1  (1883).  The  trustee  is  not  liable  for 
loss  due  to  the  fact  that  the  certifi- 
cates of  stock  purchased  by  him  were 
forgeries,  provided  he  used  due  care. 
Isham  V.  Post,  141  N.  Y.  100  (1894). 

2Bohlen's  Estate,  75  Pa.  St.  304 
(1874);  Bayard  v.  Farmers',  etc.  Bank, 
52  Pa.  St.  233  (1866);  Jaudon  v.  Na- 
tional City  Bank,  8  Blatchf .  430  (1871) ; 
S.  C,  13  Fed.  Cas.  376;  aff'd,  Duncan 
V.  Jaudon,  15  Wall.  165  (1873).  On 
the  relations  and  duties  of  trustees 
generally  in  regard  to  stock,  see  also 
Perry  on  Trusts  (3d  ed.),  §§  439, 
543.  Where  several  stockholders,  in- 
cluding a  trustee,  sell,  his  failure  to 
obtain  an  order  of  court  does  not  con- 
stitute a  failure  to  deliver  in  the 
specified  time,  where  the  transferee 
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differ  widely  from  those  of  an.  executor  or  administrator,  and 
the  rule  applies  tO'  a  trustee  holding  in  trust  shares  of  stock. 
Moreover,  under  ordinaxy  circumstances,  a  trustee  cannot  sell 
stock  held  in  trust,  although  such  sale  be  for  the  purpose  of 
iavesting  the  proceeds  in  other  stock  or  other  property.' 

§  324.  Where  a  trustee  improperly  sells  shares  of  stock  be- 
longing to  the  trust  estate,  the  cestui  que  tpust  has  a  right  to 
elect  to  have  the  stock  restored  or  the  amount  received  far  it 
paid  over,  together  with  interest  from  the  time  of  the  sale.^ 
Were  the  rule  otherwise  the  trustee  would  profit  by  his  own 


accepted  delivery  without  such  order. 
German  Sav.  Inst.  v.  De  La  Vergae, 
etc.  Co.,  70  Fed.  Rep.  146  (1895). 

1 A  trustee  who  sells  stock  for  the 
purpose  of  investing  in  real  estate 
may  be  compelled  to  replace  it.  Earl 
Powlet  V.  Herbert,  1  Ves.  Jr.  297 
(1791).  Cf.  Bohlen's  Estate,  75  Pa.  St. 
304  (1874);  Peckham  v.  Newton,  15 
R.  L  331  (1886).  The  cestwi  que  trust 
may  waive  the  objection.  Duncan 
V.  Jaudon,  15  WaU.  171  (1872).  Wash- 
ington V.  Emery,  4  Jones,  Eq.  (N.  C.) 
32  (1858),  holds  that  a  change  in 
the  investment  is  allowable  if  there 
is  good  reason  to  believe  that  the 
estate  wiU  be  benefited.  Trustees 
should  sell  the  stock  if  depreciation  is 
probable.  Ward  v.  Kitchen,  30  N.  J. 
Eq.  31  (1878).  But  they  are  not  liable 
for  failure  to  sell  if  such  a  course  is 
pursued  in  good  faith  and  in  the  ex- 
ercise of  a  sound  discretion.  Bowker 
V.  Pierce,  130  Mass.  262  (1881) ;  Parker 
u  Glover,  43  N.  J.  Eq.  559  (1887); 
Stewart's  Appeal,  110  Pa.  St.  410 
(1885), —  the  last  case  holding  also 
that  a  sale  by  the  trustee  to  himself, 
even  at  the  market  price,  was  void- 
able at  the  instance  of  the  interested 
parties.  The  trustee  cannot  change 
the  stock  bequeathed.  Murray  v. 
Feinour,  3  Md.  Ch.  418  (1851).  A 
trustee  is  not  liable  merely  because 
he  did  not  sell  a  security  in  a  falling 
market,  the  investment  itself  being 
legal.  Re  Chapman,  [1896}  2  Ch.  763. 
Unless  the  will  permits  it,  an  invest- 


ment cannot  be  changed  into  stock. 
He  Warde,  3  Johns.  &  H.  191  (1861). 
Cf.  Waite  V.  Whorwood,  2  Atk.  159 
(1741).  A  trustee  of  an  estate  has 
implied  power  to  sell  railroad  stock 
belonging  to  the  estate  in  order  to 
reinvest  the  proceeds  in  securities 
which  the  law  allows  him  to  invest 
in.  Toronto,  etc.  Co.  v.  Chicago,  etc. 
R.  R.,  64  Hun,  1  (1893).  See  also  Re 
Bennison,  60  L.  T:  Rep.  859  (1889).  In 
Jones  u  Atchison,  etc.  R.  R.,  150 
Mass.  304  (1889),  the  court  upheld  a 
sale  of  stock  made  by  the  trustee  for 
the  purpose  of  changing  the  invest- 
ment. 

2  Harrison  v.  Harrison,  2  Atk.  131 
(1740);  Bostock  v.  Blakeney,  3  Bro. 
Ch.  653  (1789);  Pocoek  v.  Reddington, 
5  Ves.  Jr.  794  (1801);  Long  v.  Stewart, 
5  Yes.  Jr.  800,  n.  (1801);  Hart  v.  Ten 
Eyck,  3  Johns.  Ch.  63,  117  (ISiQy,  Re 
Massingberd's  Settlement,  60  L.  T. 
Rep.  620  (1889).  A  tnistee  selling 
stock  at  a  high  price  and  then  re- 
placing it  at  a  lower  figure  is  liable  to 
the  cestui  que  trust  for  the  high  priee. 
Snyder  v.  McComb,  89  Fed.  Rep.  293 
(1889).  Where  a  corporation  is  in  a 
precarious  condition,  a  trustee  hold- 
ing stock  in  it  may  seU  the  stock, 
even  though  he  does  not  sell  stock 
held  by  hkn  personally,  and  even 
though  it  turns  out  subsequently 
that  it  would  have  been  better  not 
to  have  sold.  Owen  v.  Campbell,  100 
Mich.  34  (1894).  A  trustee  who  re- 
ports a  sale  of  stock,  but  makes  the 
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breach  of  trust  in  case  there  was  a  decline  in  the  value  of  the 
stock.  The  trust  attaches  to  any  stock  standing  in  the  name 
of  the  trustee,  and,  although  the  same  certificates  are  not  re- 
tained, an  equal  amount  of  other  similar  stock  owned  by  the 
trustee  may  be  applied  to  the  trust.^  And  in  all  cases  where 
the  trustee  has  sold  stock  belonging  to  the  trust  estate  in  breach 
of  his  duties  as  trustee,  he  may  be  held  liable  in  damages  by  the 
cestui  que  trust  or  his  representative  for  the  value  of  the  stock.' 
A  specific  performance  in  regard  to  a  trust  estate  of  stock  may 
be  decreed.' 

§  325.  Transferee  of  stock  from  trustee  is  protected,  when. — 
A  vendee  or  pledgee  of  stock,  directly  from  a  trustee,  is  or  is 
not  protected  in  his  interest  in  the  stock,  according  as  he  is  or 
is  not  chargeable  with  notice  of  the  fact  that  the  stock  belongs 
to  a  trust  estate,  and  that  the  trustee  is  using  it  in  breach  of 
the  trust.  Anything  that  is  sufficient  to  put  a  party  on  inquiry 
is  considered  equivalent  to  actual  notice,  if  inquiry  be  not  made 
and  reasonably  satisfied.  The  law  imputes  to  a  purchaser  the 
Icnowledge  of  a  fact  of  which  the  exercise  of  common  prudence 
and  ordinary  diligence  would  have  apprised  him.  This  is 
called  constructive  notice,  and  has  the  same  effect  as  an  actual 
notice  of  the  trusteeship.  The  most  common  instance  of  a  con- 
sale  subsequently  to  a  relative  at  a  Held,  that  no  laches  or  statute  of 
low  price,  is  liable.  Schweitzer  v.  limitations  barred  the  suit.  Blake 
Bonn,  31  AtL  Rep.  24  (N.  J.,  1895).  v.  Traders'  Nat.  Bank,  145    Mass.  13 

iPinkett  v.  Wright,  3  Hare,  120  (1887).  See  53  Pac.  Rep.  617. 
(1842).  A  trustee  is  liable  for  breach  2  ^  trustee  authorized  to  sell  stock, 
of  trust  of  co-trustee  in  regard  to  butsellinginbreaohoftrast,  is  liable 
stock  where  the  former  is  negligent  for  the  value  of  the  stock  at  the  time 
in  keeping  himself  informed  as  to  of  commencing  suit  against  him,  and 
the  transactions  of  the  latter  in  the  interest;  also  for  dividends  declared 
trust  property.  Bullock  v.  Bullock,  after  the  breach  of  trust;  or  the  ees- 
.55  L.  T.  Rep.  703  (1886).  Trust  stock  tui  que  trust  may  demand  the  value 
was  pledged  by  a  trustee  to  secure  of  the  stock  at  the  time  of  the  breach 
liis  o^Ti  debt  in  1864,  the  pledgee  of  trust,  and  interest,  or  a  replacing  of 
linowing  that  the  stock  was  trust  similar  stock  and  dividends.  McKim 
.stock;  the  stock  was  sold  by  the  v.  Hibbard,  142  Mass.  422  (1886).  A 
pledgee  in  1867;  the  cestui  que  trust  trustee  to  use  stock  to  pay  debts  may- 
learned  thereof  in  1877  and  com-  assign  a  part  of  the  stock  to  pay  a 
menoed  suit  against  the  executors  of  debt  due  to  himself,  if  in  good  faith 
the  surety  for  the  trustee;  judgment  and  at  a  fuU  valuation.  Patterson  «. 
was  rendered  in  1882,  and  executors  Lennig,  118  Pa.  St.  571  (1888). 
commenced  this  suit  against  the  3  See  g  338,  n.,  infrcu 
pledgee  within  three  years  after  1882. 
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structive  notice  that  stock  being  sold  belongs  to  a  trust  estate 
is  where  the  words  "  trustee  "  or  "  in  trust,"  either  with  or  with- 
out the  name  of  the  cestui  que  trust,  are  written  on  the  face  of 
the  certificate  of  stock  after  the  name  of  the  person  in  whose 
name  it  stands  on  the  corporate  books.  It  is  well  established 
that  such  words,  indicating  a  trustee  ownership,  are  notice  to 
the  purchaser  that  his  vendor  is  selling  trust  property,  and  that 
he  must  ascertain  whether  the  trustee  has  any  power  to  sell  the 
stock.1    There  are  many  other  facts  which  will  prevent  the 

trustee  is  bound  to  investigate  the 
trust,  and  cannot  rely  on  a  paper 
signed  by  a  person  who  claims  to  be 
the  sole  beneficiary,  but  who  is  not. 
First  Nat.  Bank  v.  Nat.  Broadway 
Bank,  23  N.  Y.  App.  Biv.  34  (1897). 
In  CaUf omia,  however,  it  is  held  that, 
although  the  word  "trustee  "  on  the 
face  of  the  certificate,  followed  by 
the  name  of  the  cestui  que  trust,  may 
give  notice  that  it  is  trust  property, 
yet  that  where  the  word  "  trustee  "  is 
but  a  cloak  for  an  agency,  for  the 
purpose  of  shielding  the  real  owner 
from  liability  on  his  stock,  and  to 
conceal  the  fact  that  he  is  dealing 
in  stocks,  the  court  will  disregard 
it,  and  will  not  protect  the  real 
owner  against  his  agent's  unauthor- 
ized sale  of  the  stock.  Brewster  v. 
Sime,  42  Cal.  139  (1871);  Thompson  v. 
Toland,  48  CaL  99  (1874).  The  word 
"  trustee  "  added  to  the  name  appear- 
ing on  the  certificates  of  stock  does 
not  require  the  purchaser  to  make 
extraordinary  investigations.  The 
fact  that  the  vendor  sells  as  trustee 
is  not  notice  that  he  mtends  to  com- 
mit a  breach  of  trust,  there  being 
nothing  on  the  record  to  indicate 
such  intent.  GrafSin  v.  Eobb,  84  Md. 
451  (1896).  Where  a  certificate  of 
stock  runs  to  a  person  absolutely  and 
passes  into  bona  fide  hands,  the  cor- 
poration is  not  liable  for  allowing  a 
transfer,  even  though  such  stock  was 
held  in  trust  and  the  corporation 
knew  the  fact  so  to  be.  No  harm  was 
done  by  the  transfer,  inasmuch  as  the 


1  "A  certificate  for  shares  of  stock 
running  to  '  A.  B.,  trustee,'  or  to  '  A. 
B.,  in  trust,'  without  disclosing  the 
names  of  beneficiaries  or  the  particu- 
lars of  the  trust,  is  notice  to  a  pur- 
chaser of  the  shares  that '  A.  B.'  does 
not  hold  them  in  his  own  right,  but 
as  a  trustee."  Gerard  v.  McCormick, 
130  N.  Y.  261,  267  (1891);  Shaw  v. 
Spencer,  100  Mass.  382  (1868),  the  court 
saying  that  the  word  "  trustee  "  means 
"  tmstee  for  some  one  whose  name  is 
not  disclosed,"  and  that  a  custom  of 
trade  disregarding  such  words  on 
certificates  of  stock  is  illegal  and  in- 
effectual to  protect  the  purchaser. 
To  same  effect,  Jaudon  v.  National 
€ity  Bank,  8  Blatchf.  430  (1871);  S.  C, 
13  Fed.  Gas.  376;  aff'd,  Duncan  v. 
Jaudon,  15  Wall.  165, 176,  where  the 
•court  says  the'  purchasers  "are 
chargeable  with  constructive  notice 
of  everything  which,  upon  inquiry, 
they  could  have  ascertained  from  the 
cestui  que  trust."  Gaston  v.  Ameri- 
can Ex.  Nat.  Bank,  29  N.  J.  Eq.  98 
(1878);  Walsh  v.  Stille,  2  Pars.  Sel. 
Gas.  (Pa.)  17  (1842);  Simons  v.  South- 
western E.  R.  Bank,  5  Rich.  Eq.  (S.  C.) 
270  (1853),  where  a  master  in  chancery 
held  the  stock  in  his  own  name  offi- 
cially; Loringt;.  Brodie,  134  Mass.  453 
(1883);  Loring  v.  Salisbury  Mills,  125 
Mass.  138  (1878);  Sweeney  v.  Bank  of 
Montreal,  5  Can.  Law  T.  503  (1885); 
Budd  V.  Munroe,  18  Hun,  316  (1879); 
Bank  of  Montreal  v.  Sweeny,  L.  R.  13 
App.  Gas.  617  (1887).  A  pledgee  of 
stock   which   runs  to   a  person  as 
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vendee  from  claiming  that  he  is  a  donate  holder  of  the  stock. 
Thus,  if  the  stock  is  pledged  to  a  bank  by  the  trustee,  who  is 
a  director  of  a  bank,  and  the  bank  is  prohibited  from  loaning 
to  its  directors,  the  bank  is  not  a  'bonafide  holder,  though  with- 
out notice  or  kno^^ledge  of  the  trusteeship.* 

In  England,  the  House  of  Lords  has  decided  that  certificates- 
of  stock  in  railway  companies  are  not  negotiable  in  any  re- 
spect, and  that  a  Tyona  fide  transferee  of  the  certificate  is  not 
protected  until  he  has  obtained  registry  in  the  corporate  books.^ 
In  this  country  a  different  rule  prevails,  and  it  is  accepted  and 
assumed  as  elementary  that  a  hona  fide  purchaser  for  value  of 
certificates  of  stock  belonging  to  a  trust  estate,  and  sold  in 
breach  of  trust,  is  nevertheless  protected  in  his  purchase,  al- 
though he  has  not  registered  the  transfer  on  the  corporate 
books.  A  Tiona  fide  purchaser  through  several  mesne  convey- 
ances, starting  from  a  trustee  who  sells  the  stock  in  breach  of 
trust,  is  protected.' 

certificate  had  already  passed  into    land  Nat.  Bank,  L.  E.  37  Ch.  D.  466- 


bona  yide  hands.  Smith  t;.  Nashville, 
etc.  R.  R,  91  Tenn.  221  (1892).  A  pur- 
chaser of  certificates  of  stock  need 
^  not  look  back  of  the  last  registry  of 
transfer  on  the  corporate  books.  A 
breach  of  trust  back  of  that  does  not 
invalidate  his  title.  Winter  v.  Mont- 
gomery, etc.  Co.,  89  Ala.  544  (1890); 
Salisbury  Mills  v.  To  wnsend,  109  Mass. 
115  (1871).  Where  stock  standing  in 
the  name  of  a  person  as  trustee  is 
sold  and  the  certificates  are  turned 
in  for  transfer  without  the  purchaser 
seeing  them,  he  takes  good  title,  even 
though  there  was  a  breach  of  trust, 
he  not  knowing  of  such  breach  nor 
of  the  trusteeship.  Stinson  v.  Thorn- 
ton, 56  Ga.  377  (1876).  Notice  to  a 
person  attending  to  the  transfer  is  not 
notice  to  the  transferee. 

1  Albert  v.  Baltimore  Savings  Bank, 
2  Md.  159,  171  (1852).  A  bank  which 
receives  trust  stock  as  security  for  a 
loan,  and  afterward,  on  payment  of 
the  loan,  transfers  the  stock  to  parties 
designated  by  the  pledgor,  is  Kable  to 
the  (xstui  que.  trust  for  aiding  in  the 
latter  transfer.    Magnus  v.  Queens- 


(1888).     See  40  Alt.  Rep.  80. 

2  Shropshire  Union,  etc.  Co.  v.  Ee- 
gina,  L.  R  7  H.  K  496  (1875).  C/. 
Dodds  V.  Hills,  2  Hem.  &  M.  424  (1865). 
C/.  §§  378,  380,  416,  infra.  A  cestui 
que  trust  of  stock  in  England  may 
defeat  a  bona  fide  purchaser's  title 
to  the  stock  by  suing  for  the  stock 
before  a  transfer  is  made  on  the  cor- 
porate books.  Roots  V.  Williamson, 
L.  R  38  Ch.  D.  485  (1888).  In  PoweU 
V.  London  &  Prov.  Bank,  [1893]  1  Ch. 
610;  aflf'd,  [1893]  2  Ch.  555,  the  trans- 
feree lost  title  to  stock  which  really 
belonged  to  a  trust  estate,  but  which 
stock  stood  in  the  trustee's  name  ab- 
solutely as  the  full  owner,  although 
the  transferee  had  obtained  a  trans- 
fer on  the  books,  it  appearing  that 
the  transferee  had  filled  in  a  part  of 
the  essential  blanks. 

'  Salisbury  Mills  v.  Townsend,  109 
Mass.  115  (1871);  Stinson  u  Thornton, 
56  Ga.  377  (1876);  Cohen  v.  Gwynn,  4 
Md.  Ch.  357  (1848).  Where,  however,, 
the  trustee  has  been  removed  by  a 
court  and  another  trustee  appointed 
in  the   state  of  the    corporation,  a 


632 


CH.  XIX.]' 


WHO   MAT   BUT   AI^D    SELL    STOCK. 


[§  326.. 


§  326.  The  mere  fact  that  a  purchaser  of  stock  knows  he  is 
buying  from  a  trustee,  and  that  the  stock  belongs  to  the  trust 
estate,  puts  the  purchaser  to  no  inquiry  except  that  of  ascertain- 
ing whether  the  trustee  has  power  to  sell  the  stock  or  vary  the 
investment.  If  he  has  such  power  the  purchaser  will  be  pro- 
tected, although  the  trustee  uses  the  money  for  his  own  private 
purposes,  provided  the  purchaser  has  no  notice  of  such  an  intent 
on  the  part  of  the  trustee.^  The  purchaser  has  a  right  to  as- 
sume that  the  object  of  the  sale  is  to  invest  the  funds  in  a  per- 
manent investment  or  to  discharge  liabilities.^  "Where,  how- 
ever, the  purchaser  knows  that  his  vendor  sells  or  pledges  the 
stock  as  trustee,  and  also  knows  that  the  sale  or  pledge  is  for 
the  private  debts  or  purposes  of  the  trustee,  the  purchaser  is 
chargeable  with  knowledge  of  the  breach  of  trust,  and  is  not 
protected.'  I^or  is  a  pledgee  of  stock  from  a  trustee,  acting  as 
trustee,  protected  where  the  trustee  is  authorized  merely  to  sell 
the  stock.*    Power  to  sell  does  not  confer  power  to  pledge.* 


purchaser  of  the  certificates  held  by        '  Jaiidon  v.  National  City  Bank,  8 


the  old  trustee  is  not  protected,  his 
purchase  being  after  the  removal, 
fiprague  v.  Cooheco  Mfg.  Co.,  10 
Blatchf.  173  (1872);  S.  C,  33  Fed.  Cas. 
960.  But  in  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616  (1874),  it  was 
held  that  a  successful  suit  in  a  state 
not  the  state  of  the  corporation,  to 
remove  a  trustee,  does  not  affect  a 
bona  fide  purchaser  of  the  certificate 
from  the  trustee,  the  purchase  being 
made  pending  the  suit;  and  that  the 
corporation  allowing  registry  of  the 
new  trustee  as  holder  of  the  stock, 
and  issuing  new  certificates  to  him, 
is  hable  in  damages  to  the  purchaser 
from  the  old  trustee. 

1  Hughes  V.  Drovers',  etc.  Bank,  38 
Atl.  Rep.  936  (Md.,  1897);  Perry  on 
Trusts,  §  335,  3d  ed.  (1883);  Lewin  on 
Trusts,  417,  7th  ed.  (1879);  Godefroi 
on  Trusts,  135, 127  (1879). 

2  Ashton  V.  Atlantic  Bank,  85  Mass. 
217  (1861),  where  the  trustee  sold 
land,  took  notes  in  payment,  and 
stock  as  collateral,  and  sold  the  notes 
with  the  collateral. 


Blatchf.  450  (1871);  S.  C,  13  Fed.  Cas. 
376;  aff'd,  subnom.  Duncan  v.  Jaudon, 
15  WaU.  165;  "Walsh  v.  StUle,  3  Pars. 
SeL  Cas.  (Pa.)  17  (1842);  White  v. 
Price,  39  Hun,  394  (1886);  Simons  v. 
Southwestern  E.  R.  Bank,  5  Rich.  Eq. 
(S.  C.)  370  (1853);  Shaw  v.  Spencer, 
100  Mass.  383  (1868),  holding  also  that 
silence  while  the  vendee  pays  an  as- 
sessment is  no  waiver. 

<Loring  V.  Brodie,  134  Mass.  453 
(1883).  Pledgees  from  the  trustee  for 
antecedent  debts  are  not  bona  fide 
holders  without  notice,  even  though 
the  form  of  a  pubUc  sale  was  gone 
through.  Darling  v.  Potts,  118  Mo. 
506  (1893). 

p  Merchants'  Bank  v.  Livingston,  74 
N.  Y.  233  (1878);  Manhattan  Bank  v. 
Walker,  130  U.  S.  267  (1889);  Webb  r. 
Graniteville  Mfg.  Co.,  11  S.  C.  396 
(1878).  The  power  of  an  agent  to  sell 
does  not  authorize  him  to  pledge. 
First  Nat.  Bank  v.  Taliaferro,  72  Md. 
164  (1890).  On  this  subject  see  also 
§  321,  swpra. 
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§  327.  Bights  and  liabilities  of  the  corporation  alloiving  a 
transfer  ly  a  trustee  in  ireach  of  his  trust. —  Where  a  corpora/- 
tion  has  notice  that  a  stockholder  holds  his  stock  as  trustee  for 
another,  and  the  means  of  ascertaining  the  character  of  that 
trust  are  withiQ  the  power  of  the  corporation,  it  is  bound  to  re- 
fuse to  allow  a  registry  of  the  trustee's  transfer  until  it  is  satis- 
fied that  the  trustee  has  power  to  make  the  transfer.*  If  the 
corporation  allows  the  transfer,  and  the  trustee  had  no  power  to 
make  it,  the  corporation  is  liable  to  the  cestui  que  trust.  The 
fact  that  the  certificate  runs  to  the  holder  as  "  trustee  "  is  suffi- 
cient notice  to  the  corporation.^  ]S'otice  to  aboard  of  directors 
is  notice  to  aU  subsequent  boards.'  The  corporation  is  bound 
to  see  that  the  sale  by  the  trustee  is  made  in  accordance  with 
the  terms  of  the  trust.  Thus,  it  is  Liable  if  it  permits  a  sale 
and  transfer  by  one  trustee  when  there  are  two  trustees;  and 
a  general  power  of  attorney  by  the  other  trustee  authorizing 
sales  wlU  not  protect  the  corporation  ia  its  registry  of  a  trans- 


1  Chapman  v.  City  Council,  28  S.  C. 
873  (1888);  Bayard  v.  Farmers',  etc. 
Bank,  53  Pa.  St.  232  (1866),  where  a 
refusal  of  the  corporation  to  transfer 
until  the  terms  of  the  trust  were 
examined  by  its  attorney  and  foim.d 
to  allow  tlie  sale  was  sustained. 
The  corporation  cannot,  however,  re- 
tain the  copies  of  the  probate  records 
used  in  investigating.  Bird  v.  Chi- 
cago, etc.  E.  R.,  137  Mass.  428  (1884). 
In  the  transfer  of  trust  stock  the  cor- 
poration may  very  properly  refuse  to 
allow  a  registry  where  the  sale  is 
made  by  the  trustee  at  a  price  far 
below  its  market  value.  Succession 
of  BouUemet,  39  La.  Ann.  1046  (1887). 
"Where  stock  is  transferred  to  a 
trustee  by  the  executors,  the  corpo- 
ration knowing  of  the  trust,  and  the 
corporation  subsequently  allows  the 
trustee  to  transfer  the  stock  to  third 
persons,  the  corporation  is  liable  to 
the  cestui  que  trust  if  such  last-men- 
tioned transfer  is  fraudulent  and  in 
breach  of  trust.  Marbury  v.  Ehlen, 
72  Md.  206  (1890).  If  the  wiU  gives 
the  executrix  power  to  sell  the  stock, 


the  corporation  is  protected  in  allow- 
ing transfers  by  the  executrix  and 
trustee,  even  though  it  did  not  know 
the  contents  of  the  will  Although 
the  transfer  is  to  a  bank,  the  corpo- 
ration is  not  bound  to  know  that  the 
transfer  is  a  pledge  and  not  a  sale. 
Peck  V.  Providence  Gas  Co.,  17  R.  L 
275  (1891).  Where,  upon  reorgani2a- 
tion,  the  oomraittee  issues  transfer- 
able certificates  exchangeable  into 
stock  of  the  new  corporation  when 
it  is  formed,  the  new  corporation  is 
liable  for  allowing  an  exchange  by  a 
person  to  whom  a  trustee  has  ille- 
gally transferred  the  certificates  is- 
sued to  him.  Mobile,  etc.  R'y  v. 
Humphries,  7  S.  Rep.  522  (Miss.,  1890). 

2  See  §  325,  supra.  In  the  case  of 
Stockdale  v.  South  Sea  Co.,  Bam.  Ch. 
363  (1740),  the  court  said,  however: 
"  These  great  companies  are  only  to 
consider  the  person  in  whose  name 
the  stock  is  standing,  unless  the  trust 
of  that  stock  is  declared  in  their 
books." 

3  Mechanics'  Bank  v.  Seton,  1  Pet. 
299  (1828). 
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f er  signed  by  one  only.'  It  is  liable  for  allowing  an  illegal 
registry  of  a  trustee's  transfer,  when  the  trust  is  for  an  unmar- 
ried woman,  to  take  effect  when  she  shall  marry .^  If  there  are 
several  cestuis  que  trust,  the  corporation  is  liable  for  allowing 
one  of  them  to  transfer  the  whole  interest  in  the  stock,  where 
by  mistake  of  the  corporation  the  stock  had  been  registered  in 
the  name  of  that  one,  and  not  in  the  name  of  the  trustee.'  If, 
however,  the  cestui  que  trust  is  guilty  of  laches  in  taking  steps 
to  obtain  his  rights,  the  corporation  is  discharged.*  The  rem- 
edy of  the  cestui  que  trust  is  in  equity,  not  at  law.^  A  waiver 
of  former  breaches  of  trust  is  no  waiver  of  the  one  complained 
of;  and  a  judgment  against  the  trustee  himself  is  no  bar  to  the 
suit  against  the  corporation,  except  to  the  extent  that  satisfac- 
tion has  been  obtained.^  The  corporation  may  be  compelled 
by  the  court  to  purchase  an  equal  amount  of  stock  and  regis- 
ter it  for  the  benefit  of  the  cestui  que  trust?  IlTeither  the  cor- 
poration which  allows  a  transfer  by  a  trustee  nor  a  purchaser 
from  the  trustee  of  shares  of  stock  need  look  to  the  applica- 
tion by  the  trustee  of  the  purchase  price.  All  that  they  are 
required  to  investigate  is  the  power  to  transfer.' 

§  328.  Sales  ofstocli  ly  a  guardian. —  At  common  law  a  guard- 
ian may  sell  the  personal  property  belonging  to  him  as  guard- 
ian without  obtaining  any  special  license  or  authority;  and  a 
bona  fide  purchaser  from  him  of  such  property  is  protected,  and 
is  entitled  to  the  property,  even  though  the  guardian  misap- 
propriates the  proceeds  of  the  sale.'    This  rule  applies  to  shares 

1  Bohlen's  Estate,  75  Pa.  St.  304, 313  138  (1878).  In  a  suit  by  a  stockholder 
(1874).  Nor  where  the  signatures  of  to  hold  a  corporation  liable  for  his 
the  other  trustees  are  forged  by  one.  stock  and  dividends,  by  reason  of  its 
Cottam  V.  Eastern  Counties  R'y,  1  allowing  a  transfer  by  an  unautlior- 
Johns.  &  H.  243  (1860).  In  England  ized  agent  of  the  stockholder,  the 
one  executor  or  trustee  cannot  assign  subsequent  owners  of  the  stock  are 
railway  stock.  All  must  join.  Bar-  not  necessary  parties.  The  defense 
ton  V.  North  Staffordshire  E'y,  L.  E.  of  prescription  may  prevail.  St. 
38  Ch.  D.  458  (1888).  Eomes  v.  Levee,  etc.  Co.,  127  IT.  S. 

2  Magwood  V.  Railroad  Bank,  5  S.  C.  614  (1888). 

379  (1874).  6  Loringu  Salisbury  Mills,  125  Mass. 

3  Farmers',  etc.  Bank  v.  Wayman,    138  (1878). 

5  Gill  (Md.),  386  (1847).  'Bohlen'sEstate,75Pa.St.304(1874). 

*  Albert  v.  Baltimore  Sav.  Bank,  1  8  Hughes  v.  Drovers',  etc.  Bank,  38 
Md.  Ch.  407  (1849);  aff'd,  2  Md.  159  Atl.  Rep.  936  (Md.,  1897);  also  §  336. 
(1853).  9  Field  v.  Schieffelin,  7  Johns.  Ch. 

^Loring  U.Salisbury  Mills,  125  Mass.    150(1823);  Ellis  u  Essex  Memmack 
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of  stook.^  In  most  of  the  states,,  however,  statutes  have  been 
passed  requiring  guardians  to  obtain  the  consent  of  a  court 
before  selling  the  personal  property  of  his  ward.^  If  such  a 
statutory  permission  to  sell  is  required,  and  the  vendee  of  stock 
has  notice  that  his  vendor  sells  as  guardian,  the  vendee  is 
bound  to  see  that  the  requisite  permission  to  sell  has  been 
given.'  A  person  taking  a  certificate  of  stock  running  to  a 
guardian  and  indorsed  by  him  in  blank  must  inquire  into  the 
authority  of  the  guardian  to  dispose  of  the  stock,  and  he  must 
examine  the  proceedings  of  the  court  authorizing  the  sale  and 
see  that  the  proceedings  are  in  accordance  with  the  statute.^ 
An  order  of  the  court  allowing  the  guardian  to  sell  is  not  au- 
thority to  him  to  pledge  the  stock,  and  the  pledgee  is  bound 
to  take  notice  of  that  fact.'  Where  stock  is  sold  by  a  foreign 
guardian  according  to  the  laws  of  the  state  of  the  guardian- 
ship, title  passes  and  the  purchaser  is  protected." 

§  329.  Sales  of  stock  iy  an  executor  or  administrator. —  It  is- 
the  duty  of  an  executor  or  administrator  of  an  estate  to  collect 
the  assets,  pay  the  debts,  and  distribute  the  remainder  accord- 
ing to  the  provision  of  the  will  or  of  the  statute  of  distribution.'' 
In  order  to  pay  the  debts  the  executor  may  sell  the  personal 

Bridge,  19  Mass.  343  (1824),  holding  so  as  to  impede  materially  that  trans- 

tliat  a  bona  fide  purchaser  from,  the  f erable  character  which  is  one  of  the 

guardian  of  a  person  non  compos  most  valuable  attributes  of  stock." 

mentis  is  protected.  ^  Mass.  Eev.  Stat.,  ch.  79,  §  31. 

1  Lamar  v.  Micou,  113  TJ.  S.  453, 475  s  Atkinson  v.  Atkinson,  90  Mass.  15 

(1884),  the  court  saying:  "He  had  the  (1864). 

authority,  as  guardian,  without  any  *  O'Herron  v.  Gray,  168  Mass.  57S 

order  of  court,  to  sell  personal  prop-  (1897). 

erty  of  his  ward  in  his  own  posses-  ^  Webb  v.  Graniteville  Mfg.  Co.,  11 

sion,  and  to  reinvest  the  proceeds."  S.  C.  396  (1878).    See  also  Manhattan 

See  also  Bank  of  Virginia  v.  Craig,  6  Bank  v.  Walker,  130  TJ.  S.  267  (1889); 

Leigh  (Va.),  399,  432  (1835),  to  the  §  326,  mpra.     The    authority  of  a 

same  effect,  and  holding  that  the  guardian  given  by  the  court  to  sell 

corporation  is  not  liable  for  a  breach  stock  does   not   authorize   him   to 

of  trust  by  the  guardian  in  selling  pledge  the  stock.    O'Herron.  v.  Gray, 

the  s^ock.    The  court  said:  "If  the  168  Mass.  573  (1897). 

guardian  defrauds  his  ward,  his  sure-  s  Ross  v.  Southwestern  E.  R,  53 

ties  are  responsible;  if  the  purchaser  Ga.  514  (1874). 

combines    in   the  fraud,   he  too  is  '  Keyling'B  Case,  1  Eq.  Cas.  Abr. 

chargeable;  but  the  bank  cannot  in-  339  (1703),  holding  that,  where  the 

terf ere  and  arrest  the  transfer  of  its  executor  holds  the  stock  for  several 

stock  by  the  legal  holder  of  the  scrip  years  and  it  declines  in  value,  he  is 

upon  such  pretenses.    It  would  tram-  chargeable  with  its  value  one  year 

mel  and  embarrass  such  transactions  after  the  death  of  the  testator. 
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property  of  the  estate.  Accordingly,  the  rule  has  become  es- 
tablished that  the  purchaser  of  personal  property  from  an  exec- 
utor or  administrator  is  not  bound  to  ascertain  whether  the 
sale  is  necessary  in  order  to  pay  the  debts  of  the  estate,  nor  to 
see  that  the  proceeds  of  the  sale  are  applied  to  the  debts.  If 
he  buys  in  good  faith  and  for  value,  he  is  protected.  Such  also 
are  the  rules  applicable  to  an  executor's  or  administrator's  sales 
of  stock.i  The  executors  in  the  state  of  the  decedent  may  trans- 
fer the  stock  of  the  estate,  and  convey  a  title  which  the  corpo- 
ration is  bound  to  recognize,  although  the  corporation  itself  is 
domiciled  in  another  state.^    The  rule  is  otherwise,  however,  as 


1  Leitchu  Wells,  48  N.  Y.  585  (187S), 
holding  that  the  bona  fide  transferee 
is  protected,  although  the  executors 
had  previously  set  aside  the  same 
stock  to  apply  to  the  payment  of  a 
■certain  amount  chargeable  by  the 
wiU  to  the  estate  annually;  Wood's 
Appeal,  92  Pa.  St.  379  (1880),  holding 
that  a  bona  fide  transferee  of  the 
executor's  transferee  is  protected, 
although  the  latter  would  not  have 
been;  and  this  even  though  the  exec- 
utor's transferee  was  aware  whence 
his  title  came.  The  court  held  that 
letters  of  administration  are  always 
evidence  of  power  to  sell,  and  that 
an  executorship  differed  widely  from 
a  trusteeship  as  regards  the  right  to 
seU;  PraU  v.  Tilt,  37  N.  J.  Eq.  393 
(1876);  atf'd,  38  N.  J.  Eq.  479  (1877), 
where  the  will  authorized  advances 
to  the  sons,  and  they  represented  to 
the  transferee  that  the  stock  was  so 
advanced  to  them  by  the  executor; 
Lowry  v.  Commercial,  etc.  Bank, 
Taney,  310  (1848);  S.  C,  15  Fed.  Cas. 
1040.  In  this  case  the  purchaser  had 
no  knowledge  or  notice  that  the 
transferrer  sold  the  stock  as  an  exec- 
utor; Clark  V.  South  Metropolitan 
G-as  Co.,  54  L.  J.  (Ch.)  359  (1884),  sus- 
taining a  sale  of  stock  by  an  admin- 
istratrix of  an  administrator;  lie 
London,  etc.  Tel.  Co.,  L.  R  9  Eq.  653 
<1870),  sustaining  the  title  of  a  bona 
fide  purchaser  from  the  executrix  as 


against  an  assignee  in  bankruptcy  of 
the  deceased,  the  assignee  having  de- 
layed his  application  for  five  years. 
An  administrator  is  justified  in  sell- 
ing stock  when  he  fears  a  decline  in 
its  value,  but  he  must  be  free  from 
motives  of  self-interest.  Fluck  v. 
Lake,  54  N.  J.  Eq.  638  (1896).  An 
executor  may  transfer  stock  of  the 
estate  by  signing  his  individual  name 
to  the  transfer.  Mahaney  v.  Walsh, 
16  N.  Y.  App.  Div.  601  (1897).  A  per- 
son is  not  such  a  stockholder  as  can 
maintain  a  suit  against  directors  for 
fraud,  where  his  stock  has  been  trans- 
ferred to  another,  nor  can  he  main- 
tain his  suit  on  the  ground  that  he 
owns  a  certificate  of  stock  standing 
in  the  name  of  another  and  trans- 
ferred in  blank  on  the  back,  such 
transfer  being  signed  by  the  admin- 
istratrix of  the  stockholder  of  record, 
no  proof  being  given  of  the  adminis- 
tratrix's beiug  such  or  of  having  exe- 
cuted the  transfer.  Thompson  v. 
Stanley,  73  Hun,  348  (1893). 

2  Middlebrook  v.  Merchants'  Bank, 
a  Keyes  (N.  Y),  135  (1866);  Luce  v. 
Manchester,  etc.  R.  E.,  63  N.  H.  588 
(1886);  Hobbs  v.  Western  Nat.  Bank, 
8  W.  N.  Cas.  131  (U.  S.  C.  Ct.,  1880). 
An  executor  or  administrator  may 
transfer  stock  in  a  foreign  corpora- 
tion without  taking  out  letters  in 
the  state  incorporating  the  company. 
Ee  Cape  May,  etc.  Co.,  16  Atl.  Rep. 
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regards  executors  appointed  in  jurisdictions  out  of  the  United 
States.'  And  under  the  collateral  inheritance  tax  statutes,  the 
corporation  may  be  liable  for  the  tax  if  it  allows  a  transfer 
without  payment  of  the  tax  by  the  estate.^  An  executor  who 
sells  stock  without  authority  is  liable  for  the  losses  to  the  es- 
tate thereby  at  that  time,  but  is  not  liable  for  profits  made  by 
himself  subsequently  in  dealing  in  that  stock.' 

An  executor  may  pledge  estate  stock  at  his  bank  on  a  rep- 
resentation that  the  money  is  to  be  used  for  the  estate ;  and  the 
bank  will  be  protected,  although  the  note  given  by  the  executor 
is  renewed  several  times,  and  the  proceeds  of  the  transaction 
were  passed  to  the  executor's  private  account.*  So,  also,  a  lona, 
fide  purchaser  of  stock  from  a  life  tenant,  to  whom  the  admin- 
istrator improperly  transferred  it,  is  protected.  The  remain- 
der-man's remedy  is  on  the  administrator's  bond.'   But  a  pledge 


191  (N.  J.,  1889).  In  Maryland  there 
is  a  statute  prohibiting  such  trans- 
fers except  in  a  certain  way.  See 
Rev.  Code,  1888,  art.  93,  §  79. 

1  Alfonso's  Appeal,  70  Pa.  St.  347 
(1873),  holding  that,  in  Pennsylvania, 
executors  of  a  decedent,  whose  domi- 
cile was  in  Cuba,  have  no  authority, 
under  letters  testamentary  in  Cuba, 
to  transfer  stock  in  a  Pennsylvania 
corporation.  "  Domestic  creditors, 
legatees,  or  next  of  kin  should  not 
be  sent  abroad  in  quest  of  property 
to  answer  their  claims,  when  the  de- 
cedent left  property  within  the  juris- 
diction of  the  state  that  can  be  ai> 
plied  to  meet  their  demands." 

2  In  Atty.  Gen.  v.  N.  T.  Breweries 
Co.,  78  L.  T.  Rep.  61  (1897),  the  court, 
in  holding  that  an  English  corpora- 
tion was  liable  for  an  inheritance  tax 
on  shares  of  stock  which  it  had  al- 
lowed to  be  transferred  on  its  books 
by  American  executors  of  the  estate 
of  a  deceased  American  owning  such 
stock,  said:  "The  American  will,  as 
regards  these  BngUsh  assets,  had  no 
validity  whatever  in  this  country, 
nor  had  the  American  executors  any 
right  under  it  to  receive  the  testa- 
tor's assets  here.     Until  they  had 

6£ 


taken  out  representation  to  their  tes- 
tator in  this  country,  they  were  pure 
strangers  to  the  English  assets.  This 
American  will,  to  the  knowledge  of 
all  parties,  was  never  to  come  into 
operation  as  a  will  in  this  country; 
the  American  executors  were  never 
to  become  executors  in  this  coim^try, 
it  being  the  express  intention  of  all 
parties  that  they  should  not." 

3  Hiller  v.  Ladd,  85  Fed.  Rep,  703 
(1898). 

^  Goodwin  v.  American  Nat.  Bank, 
48  Conn.  550  (1881);  Gottberg  v.  TJ.  S. 
Nat.  Bank,  13  N.  Y.  Supp.  841  (1890), 
where  the  bonds  were  even  regis- 
tered in  the  names  of  both  executors 
and  were  pledged  by  one.  Under 
the  English  act,  where  shares  are 
registered  in  the  names  of  two  exec- 
utors jointly,  the  signature  of  both 
to  a  transfer  is  necessary,  and  the 
company  is  liable  if  it  permits  a 
transfer  by  one.  Barton  v.  London, 
etc.  R'y,  63  L.  T.  Rep.  164  (1889). 

5  Keeney  v.  Globe  Mill  Co.,  39  Conn- 
145  (1872).  Where  by  the  will  of  a 
resident  of  New  York,  duly  probated 
in  New  York,  two  of  the  executors 
being  residents  of  New  York,  stock 
is  given  to  one  person  in  trast  for 
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of  stock  by  an  executor  does  not  protect  the  pledgee,  "where  the 
pledgee  does  not  rely  on  the  executor's  power,  but  requires 
other  ineffectual  precautions  to  be  taken.^  "Where  the  trans- 
feree of  the  executor  laiows  that  the  transaction  is  not  for  the 
benefit  of  the  estate,  but  is  a  breach  of  trust,  he  is  not  pro- 
tected.^ Where  distribution  is  made  in  kind,  a  party  who  pe- 
titioned for  distribution  of  the  "  property  "  cannot  object  on  the 
ground  that  the  property  should  have  been  sold  and  the  money 
distributed.'  Frequently  statutes  are  found  requiring  execu- 
tors, when  selling  personal  property  of  the  estate,  to  sell  the 
same  at  public  auction.  When  such  a  statute  exists,  a  pur- 
chaser at  private  sale  is  not  a  'bona  fide  purchaser,  and  is  not 
protected,  and  is  liable  for  the  stocks  and  for  the  dividends  paid 
thereon  after  his  purchase.*    The  ionafide  transferee  of  such  a 


another  in  a  Connecticut  corporar 
tion,  such  trustee  cannot  bring  suit 
in  the  Connecticut  courts  to  compel 
the  executors  to  transfer  the  stock 
to  him,  even  though  ancillary  letters 
have  been  taken  out  in  Connecticut 
and  one  of  the  executors  was  a  resi- 
dent of  Connecticut,  and  even  though 
the  trustee  had  attached  dividends 
in  Connecticut.  Eussell  v.  Hooker, 
67  Conn.  34  (1895). 

1  Moore  v.  American,  etc.  Co.,  115 
N.  Y.  65  (1889). 

2PraU  V.  Hamil,  38  N.  J.  Eq.  66 
(1877).  The  facts  in  this  case  differed 
from  those  in  PraU  v.  Tilt,  37  K  J.  Eq. 
393  (1876),  in  that  the  transferee  knew 
that  the  stock  was  still  owned  by  the 
executrix.  A  suit  in  equity  lies  to 
set  aside  an  illegal  sale  of  stock  by 
an  executor.  White  v.  Price,  108 
N.  Y.  661  (1888);  S.  C,  39  Hun,  394 
(1886),  the  court  saying:  "A  person 
who  takes  title  from  an  executor  in 
payment  of  the  executor's  personal 
debt  is  not  a  purchaser  in  good  faith, 
and  acquires  no  rights  over  the  prior 
title  or  equities  of  other  persons." 
Also,  that  a  purchaser,  buying  with 
knowledge  that  the  right  of  the  ex- 
ecutor to  sell  is  denied  and  is  being 
contested,  is  not  a  hona  fide  holder. 


Cf.  Keane  v.  Eobarts,  4  Madd.  Ch.  33^ 
(1819),  where  it  was  held  that,  where 
the  executor  did  business  through 
an  agent,  the  application  of  the 
proceeds  from  the  sale  of  the  stock 
to  the  running  account  between  the 
executor  and  his  agent  was  legal.  A 
pledgee  with  notice  of  stock  pledged 
by  an  executor  in  breach  of  his  duty 
may  be  compelled  to  give  up  the 
stock.  Odd  Fellows'  Sav.  Bank's  Ap- 
peal, 133  Pa.  St.  356  (1889).  A  pledgee 
who  takes  with  knowledge  that  the 
executor  is  giving  the  pledge  in 
breach  of  trust  cannot  foreclose  the 
pledge.  Bell  v.  Farmers',  etc.  Bank, 
131  Pa.  St.  318  (1890).  If  the  admin- 
istrator sells  to  himself  through 
"  dummies,"  he  may  be  compelled  to 
disgorge.  Carter  v.  Good,  57  Hun, 
116  (1890). 

3  Hurley  v.  Hewett,  89  Me.  100 
(1896). 

^  Nutting  V.  Thomasson,  57  Ga.  418 
(1876),  the  court  saying  also  that 
factors  or  brokers  acting  for  third 
persons  are  also  liable;  Nutting  v. 
Boardman,  43  Ga.  598  (1871),  holding 
that  the  administrator's  bondsmen 
are  not  proper  parties  to  the  suit; 
Weyer  v.  Second  Nat.  Bank,  57  Ind. 
198  (1877),  holding  the  purchaser  lia- 


639 


§  330.]  WHO   MAT   BUr   AND   SELL   STOCK.  [CH.  XIX. 

purchaser,  lio-wever,  is  protected.'  An  executor  may  have  the 
duties  of  a  trustee  to  perform,  and  then  become  subject  to  the 
rules  governing  trustees  in  their  transfers  of  stock.^  While  a 
corporation  may,  under  ordinary  circumstances,  allow  an  exec- 
utor or  administrator  to  register  a  transfer  of  stock  from  him- 
self to  a  purchaser  from  him,  yet,  when  so  long  a  time  has 
elapsed  between  the  taking  out  of  letters  and  the  transfer  that 
the  executor  has  become  practically  a  trustee,  then  the  pur- 
chaser and  the  corporation  must  use  the  same  precautions  as  in 
sales  by  a  trustee.' 

§  330.  Duty  and  liability  of  the  corporation  in  sales  by  ex- 
ecutors or  administrators. —  There  has  been  great  difficulty 
in  ascertaining  the  rights  and  duties  of  the  corporation  in 
allowing  and  refusing  to  allow  a  registry  on  the  corporate 
transfer-book  of  a  sale  of  stock  by  an  executor  or  administrator. 
The  Bank  of  England,  at  an  early  day,  assumed  the  power  to 
refuse  to  allow  a  registry  of  an  executor's  transfer  of  stock  that 
had  been  specifically  bequeathed,  unless  the  executor  satisfied 
the  bank  that  the  sale  was  necessary  to  pay  the  debts  of  the 
estate.  The  courts,  however,  compelled  it  to  allow  registry 
without  investigating  specific  legacies  or  the  application  of  the 
proceeds  of  the  sale.*  In  this  country  the  question  of  the  lia- 
ble. If  the  executor  uses  the  pro-  nine  years  and  then  sells  it  in  breach 
ceeds  of  sales  of  stock  for  his  own  of  trust,  the  purchaser  is  bound  to 
personal  purposes,  he  is  liable  for  the  take  notice.  The  executorship  be- 
dividends  declared  after  such  sales  up  comes  a  trusteeship.  Peck  v.  Bank 
to  the  time  of  accounting,  and  for  the  of  America,  16  R.  1. 710  (1890).  Where 
market  value  of  the  stock  at  the  time  an  executrix  has  power  by  the  will 
of  accounting.  A  person  taking  stock  to  sell  stock  held  in  trust  for  heirs, 
from  him  with  knowledge  of  the  the  corporation  is  not  liable  for  a 
breach  of  trust  is  also  liable.  Mc-  transfer  by  her  in  breach  of  trust, 
Geary's  Appeal,  6  Atl.  Rep.  763  (Pa.,  the  corporation  having  no  knowledge 
1886).  Gradual  sales  by  the  execu-  thereof.  The  fact  that  the  stock  is 
tors  at  a  private  sale  vrill  be  sustained  transferred  to  banks  which  have  no 
where  a  public  sale  would  have  de-  power  to  purchase  is  not  notice  to  the 
pressed  the  value  of  the  stocks,  and  corporation.  The  executorship  in 
no  public  sale  was  requested  by  the  this  case  was  merged  into  a  trustee- 
parties  interested.  Kaiser's  Succes-  ship.  Peck  v.  Providence  Gas  Co.,  17 
sion,  48  La.  Ann.  973  (1896).  R  I.  375  (1892). 

1  Nutting  V.  Thomason,  46  Ga.  34  <  Pearson  v.  Bank  of  England,  2 
(1873).  Bro.  Ch.  529  (1789) ;  Bank  of  England 

2  White  V.  Price,  39  Hun,  394  (1886) ;  v.  Moffat,  3  Bro.  Ch.  360  (1791) ;  Hartga 
Prall  V.  Tilt,  37  N.  J.  Eq.  393  (1876).        v.  Bank  of  England,  3  Ves.  Jr.  55 

3  Where  an  executor  holds  stock  for    (1796);  Bank  of  England  v.  Pai-sons, 
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bility  of  the  corporation  has  arisen  on  a  different  state  of  facts. 
The  cases  of  Lowry  v.  Commercial  &  Farmers'  Bank  of  Balti- 
more,' and  Stewart  v.  Firemen's  Insurance  Co.,^  clearly  establish 
the  rule  that,  where  the  corporation  has  reasonable  notice  of 
the  fact  that  the  executor  is  committing  a  breach  of  trust,  such 
notice  arising  from  the  fact  that  the  transfer  is  made  several 
years  after  the  estate  should  have  been  wound  up,  the  corpora- 
tion is  under  obligation  to  refuse  to  allow  a  registry  of  the 
transfer;  and,  having  allowed  it,  the  corporation  is  liable  to 
the  parties  injured  thereby. 

"Where,  by  statute,  executors'  sales  are  to  be  at  public  auction, 
the  corporation  is  bound  to  ascertain  whether  the  statute  was 
complied  with,  and  is  liable  for  allowing  a  registry  when  the 
sale  was  a  private  one.'    In  general,  a  corporation  has  a  right 


■5  Ves.  Jr.  665  (1800);  Bank  of  Eng- 
land V.  Lunn,  15  Ves.  Jr.  568  (1809); 
Austin  V.  Bank  of  England,  8  Ves. 
Jr.  532  (1803);  Marryatt  v.  Bank  of 
England,  8  Ves.  Jr.  534,  n.  (1793); 
Ayusworth  v.  Bank  of  England,  8 
Ves.  Jr.  534,  n.  (1793);  Franklin  v. 
Bank  of  England,  1  Buss.  Ch.  575 
(1826) ;  Chui-ohiU  v.  Bank  of  England, 
11  M.  &  W.  333  (1843);  Humberstone 
V.  Chase,  2  Y.  &  C.  Exch.  209  (1836), 
where  the  executor  represented  that 
the  specific  legatee  had  died.  It  is 
■"necessary"  and  proper  for  execu- 
tors to  unregister  registered  bonds 
before  selling  them.  Re  Gasquoine, 
[1894]  1  Ch.  470. 

1  Taney,  310  (1848);  S.  C,  15  Fed. 
Gas.  1040.  The  court  said :  "  The  bank 
not  only  enabled  the  executor  to  per- 
petrate the  wrong  by  permitting  the 
transfer,  but  co-operated  in  it  by  cer- 
tifying that  the  title  of  transferee 
was  good.  Justice,  therefore,  requires 
that  it  should  bear  the  loss." 

2  53  Md.  564  (1880),  holding  also  that 
the  corporation  was  bound  to  take 
notice  of  the  contents  of  the  will  —  a 
position  that  is  denied  by  the  case  of 
Hutchins  v.  State  Bank,  53  Mass.  431 
{1847).  Where,  however,  the  execu- 
trix has  power  given  by  the  will  to 


apply  the  stock  to  her  own  use  in  case 
of  need,  the  corporation  is  not  bound 
to  ascertain  whetlier  such  a  state  of 
need  exists.  Hutchins  v.  State  Bank, 
53  Mass.  431  (1847).  See  also  Peck  v. 
Providence  Gas  Co.,  17  K.  1. 375  (1893). 
"Where  the  executors  ask  for  a  trans- 
fer of  stock,  btit  the  company  refuses 
on  the  ground  that  they  have  no 
power  to  transfer  the  same,  and  after- 
wards the  executors  declare  in  writ- 
ing that  the  stock  does  not  belong  to 
the  estate,  the  executors  cannot  hold 
the  coi'poration  liable  for  refusing  to 
make  the  transfer  as  stated  above. 
Livezey  v.  Northern  Pac.  R  R.,  157 
Pa.  St.  75  (1893). 

sWeyer  v.  Second  Nat.  Bank,  57 
Ind.  198  (1877).  A  contrary  view 
seems  to  be  held  in  Southwestern 
R.  R  V.  Thomason,  40  Ga.  408  (1869). 
In  Indiana,  where  an  administrator 
cannot  sell  personal  property  except 
in  a  certain  way,  the  corjioration  is 
liable  to  the  estate  if  it  allows  a  trans- 
fer of  stock  on  its  books  under  a  sale 
by  the  administrator  who  has  not 
complied  with  the  law.  The  pur- 
chaser, however,  who  does  not  see 
the  old  certificates,  but  takes  new 
certificates  issued  by  the  corporation, 
is  protected.    Citizens'  Street  R'y  v. 
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to  assume  tliat  the  executor  is  transferring  the  stock  for  the 
purposes  of  the  estate.  It  is  not  obliged  to  inquire  into  the  pur- 
poses of  the  parties,  nor  to  investigate  whether  the  transaction 
is  in  good  faith  or  is  fraudulent,^  nor  to  examine  the  will.* 


Eobbins,  138  Ind.  449  (1891).  A  sale 
of  stock  by  an  executor  at  private 
sale  was  sustained  in  Wilson  v.  Cen- 
tral Bridge,  9  R.  1 590  (1870),  although 
the  statute  declares  that  executors 
should  be  liable  for  double  the  ap- 
praised value  of  the  property  if  they 
sold  at  private  sale.  In  Citizens' 
Street  R.  R.  v.  Robbing,  144  Ind.  671 
(1896),  the  administratrix  had  ille- 
gally sold  stock  to  a  party,  who  then 
caused  the  corporation  to  sell  all  its 
property  to  another  corporation.  A 
subsequent  administrator  sued  to  set 
aside  the  sale  of  the  corporate  prop- 
erty or  for  damages.  The  court  held 
that,  inasmuch  as  the  purchasing 
corporation  had  expressly  assumed 
the  liabilities  of  the  vendor  corpora- 


tion, it  must  pay  for  the  value  of  tha 
stock,  inasmuch  as  the  vendor  corpo- 
ration was  liable  for  allowing  the 
transfer. 

1  Crocker  v.  Old  Colony  R.  R.,  137 
Mass.  417  (1884).  See  also  Carter  v. 
Manufacturers' Nat.  Bank,  71  Me.  448 
(1880);  Goodwin  v.  American  Nat. 
Bank,  48  Conn.  550  (1881). 

2  Although  the  administrator  trans- 
fers the  stock  to  the  "heirs  and 
distributees,"  the  corporation  is  pro- 
tected in  issuing  absolute  certificates 
to  such  distributees,  and  is  not  boTuid 
to  learn  or  know  of  a  will  to  the  ef- 
fect that  the  distributee  had  only  a 
life  interest.  Smith  v.  Nashville,  etc. 
R.  R.,  91  Tenn.  331  (1893). 
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SALES   OF   STOCK - 
THE  CONTRACT - 


-THE   FORMATION  AND    PERFORMANCE   OF 
GAMBLING  SALES  —  FRAUDULENT  SALES. 


A.  FORMATION  AND  PEEPOEMANCE  OF 
CONTRACTS  TO  PUECHASE  STOCK. 

§  331.  Shares  of  stock  are  transfer- 
able. 
832.  Restrictions  on  right  to  sell 
stock  and  contracts  against 
selling. 

338.  "Pools,"  "corners,"  and  com- 

binations in  stock. 

334  Contract  for  sale  of  stock  may 
be  valid  without  delivery  or 
specific  time  for  delivery  — 
Construction  of  various  con- 
tracts. 

385,  336.  Remedies  for  breach  of  a 
contract  to  sell  stock  —  Ten- 
der. 

337,  338.  Specific  performance  as  a 
remedy  for  breach  of  a  con- 
tract to  sell  stock. 

339,  340.  Statute  of  frauds  as  af- 

fecting sales  of  stock. 

B.  GAMBLma  SALES  OF  STOCK. 

341.  What  are  gambling  sales  of 

stock. 
343.  Statutes    prohibiting    wager 

contracts,  and  also  certain 

stock  contracts. 


343.  Test  of  legality  of  stock  trans- 

action. 

344.  When  intent  to  deliver  is  ques- 

tion for  the  jury  and  when 
not.  ' 

845,  346.  Gambling  stock  contracts 
as  affecting  the  relations  be- 
tween the  principal  and  his 
.  broker. 

347,  348.  Gambling  stock  transac- 
tions as  affecting  notes, 
bonds,  mortgages,  etc.,  grow- 
ing out  thereof. 

.   FRAUD  AS    AFFECTING   A  SALE  OF 
STOCK. 

349.  Extent    of    subject    treated 

herein. 

350.  What  has  been  held  to  consti- 

tute a  fraud  herein. 

351.  Fraudulent  sale  by  agent,  etc., 

in  breach  of  trust. 

353.  353.  Fraud  may  be  by  corpo- 

rate reports  or  prospectus. 

354.  Remedies  for  the  fraud. 

355.  Action  for  deceit. 

356.  Remedy  in  equity. 

357.  Fraud  in  selling  stock  may 

amount  to  a  conspiracy. 


A.    FOEMATIOIT    AOT)    PEEFOEMAJSTCE    OF    CONTEACTS    TO    SELL    STOCK. 

§  331.  Shares  ofstoclc  are  transferable. —  That  shares  of  stock 
in  a  corporation  are  transferable  the  same  as  other  personal 
property  is  a  principle  of  law  coeval  with  the  existence  of  stock 
itself.  The  few  decisions  holding  that  shares  of  stock  were  real 
estate  were  exceptional  rulings,  and  are  no  longer  considered 
to  be  good  law.^  Courts  of  law  and  of  equity  have  guarded 
jealously  the  facilities  for  the  transfer  of  title  to  stock,  and  aU 
unreasonable  attempts  to  restrain  the  right  or  readiness  of 
passing  title  have  been  declared  void  as  against  public  policy. 

1  See  ch.  I,  supra. 
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The  right  to  transfer  stock  is  of  -vital  importance,  since  the  two 
chief  causes  of  the  phenomenal  growth  of  corporations  in  recent 
times  are  the  limited  liability  of  the  members  and  the  readi- 
ness of  withdrawing  from  the  corporation  by  a  transfer  of  the 
interest  a  member  has  therein.  The  common  law  regards 
shares  of  stock  as  personal  property,  capable  of  alienation  or 
succession  in  any  of  the  modes  by  which  personal  property  may 
be  transferred.! 

§  332.  Restrictions  on  right  to  sell  stock  and  contracts  against 
selling. —  By-laws  restricting  the  sales  of  stock  and  contracts 
against  selling  are  generally  made  in  connection  with  contracts 
for  voting  at  elections  so  as  to  control  the  management  of  cor- 
porations. These  two  classes  of  contracts,  to  sell  together  and 
to  vote  together,  are  closely  allied,  and  consequently  are  treated 
under  the  subject  of  "  Elections,"  in  another  part  of  this  work.' 

§  333.  "  Pools"  "  corners,"  and  combinations  in  stock. — •  This 
subject  also  is  closely  connected  with  the  subject  of  restrictions 
on  the  right  to  vote  and  pooling  arrangements  for  the  purpose 
of  controlling  elections,  and  consequently  is  considered  else- 
where.' 

§  334.  Contract  for  sale  of  stock  may  Z>e  valid  witliout  de- 
livery or  specific  time  for  delivery  —  Construction  of  various 
contracts. —  Generally  a  sale  of  stock  is  attended  with  an  im- 
mediate delivery  of  the  certificates  therefor,  or  it  is  agreed  that 
the  certificates  shall  be  delivered  at  some  specified  time  in  the 
future.  If,  however,  the  vendor  offers  to  sell  his  stock  and  the 
vendee  accepts  the  offer,  the  contract  is  complete  and  binds 
both  parties,  although  nothing  has  been  said  as  to  the  time 
when  the  certificates  of  stock  shall  be  delivered.  The  law  im- 
plies that  the  contract  will  be  performed  by  a  delivery  of  the 
certificates  immediately  or  within  a  reasonable  time,  and  either 
party  may  insist  upon  carrying  out  the  contract.''    Where  the 

1  Mobile  Mut.  Ins.  Co.  v.  Ciallom,  49  383  (1855) ;  Poole  v.  Middleton,  39  Beav. 

Ala.  558  (1873);  Cole  wEyan,  52  Barb.  646  (1861);  Brightwell  v.  Mallory,  10 

168  (1868);   Heart  v.  State  Bank,  3  Yerg.  (Tenn.)  196  (1886). 

Dev.  Eq.  (S.  C.)  Ill  (1831);  Allen  v.  ^  See  %  621a,  infra. 

Montgomery  E.  E.,  11  Ala.  437,  451  3  gee  §  631&,  infra. 

(1847) ;  Boston  Music  Hall  Assoc,  v.  * "  The  performance  of  a  contract, 

Cory,  129  Mass.  435  (1880);  Sargent  v.  or  the  tender  of  performance,  is  no 

Franklin  Ins.  Co.,  25  Mass.  90  (1839);  part  of  the  contract.    The  making  of 

Chouteau  Spring  Co.  v.  Harris,  20  Mo.  a  contract  is  one  thing,  but  the  per- 
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vendor  says,  in  his  contract,  "  I  liave  sold  "  certain  stock,  de- 
liverable at  seller's  option,  within  a  specified  time,  a  sale  in 
jyroesenU  is  made,  and  the  vendor  assumes,  to  have  the  stock  and 
to  hold  it  for  the  benefit  of  the  purchaser  until  delivery.^  An 
agreement  to  purchase  stock  when  the  corporation  is  created 
is  enforceable  only  after  a  complete  and  legal  incorporation  is 
effected.^    A  sale  of  stock  with  an  agreement  to  take  it  back 


formance  thereof,  or  the  tender  of 
performance,  is  another  and  quite 
different  thing.  The  contract  set  up 
in  the  paragraph  in  question  is  an 
executory  one,  by  which  the  plaintiff 
agreed  to  sell  to  the  defendant  the 
shares  of  the  stock,  and  the  defend- 
ant agreed  to  pay  him  therefor  the 
sum  of  $35.  No  time  was  fixed  for 
the  performance;  the  law  will  imply, 
therefore,  that  it  was  to  be  performed 
immediately,  or  perhaps  within  a 
reasonable  time.  Had  a  future  day 
been  agreed  upon  for  the  perform- 
ance of  the  contract  on  each  side, 
there  could  have  been  no  doubt  as  to 
its  validity,  or  the  right  of  either 
party  to  enforce  it,  he  having  done 
all  he  was  required  to  do  on  his  part. 
The  fact  that  no  time  was  agreed 
upon  for  performance  does  not  change 
the  character  of  the  contract.  The 
contract  did  not  pass  any  title  to  the 
stock,  but  it  was,  nevertheless,  a  valid 
contract,  and  one  which  either  party 
can  enforce,  he  having  been  in  no  de- 
fault himself."  Bruce  v.  Smith,  44 
Ind.  1  (1873);  Kerchner  v.  Gettys,  18 
S.  O.  531  (1883);  Cheale  v.  Kenward, 
3  De  G.  &  J.  27  (1858).  Usage  may 
determine  what  is  a  reasonable  time 
for  delivery.  Seven  days  held  rea- 
sonable. Stewart  v.  Cauty,  8  M.  & 
W.  160  (1841).  In  a  contract  by  which 
one  "agrees  to  deliver"  to  the  other 
certain  stock  at  a  certain  price,  per- 
formance is  to  be  within  a  reason- 
able time,  and  the  vendor  may  tender 
the  stock  and  then  sue  for  the  price. 
Boehm  v.  Lies,  60  K  Y.  Super.  Ct. 
436  (1893).  Specific  performance  of  a 
contract  to  sell  stock  will  not  be  en- 


forced, where  the  time  of  perform- 
ance and  of  payment  is  not  fixed,  and 
where  five  years  have  elapsed,  and 
where  the  vendee,  the  corporate  sec- 
retary, misrepresented  the  value  of 
the  stock  to  the  vendor.  Todd  v. 
Diamond  State  Iron  Co.,  8  Houst. 
(Del.)  372  (1889).  An  agreement  to 
transfer  stock  at  any  time  to  a 
trustee  for  creditors  is  not  enforce- 
able against  the  insolvent  estate  of 
the  deceased  stockholder.  Chaf  ee  v. 
Sprague,  16  R.  1. 189  (1888).  An  offer 
to  sell  stock,  with  a  statement  that 
the  stock  could  probably  be  sent  with 
a  draft,  even  when  accepted  with  a 
direction  to  send  it  on,  does  not  make 
a  binding  contract.  Topliff  v.  Mc- 
Kendree,  88  Mich.  148  (1891).  "Where 
stock  is  sold  on  condition  that  the 
vendee  shall  be  "  in  a  position  to  take 
up  the  stock,"  the  condition  is  ful- 
filled if  the  vendee  accepts  the  stock 
and  acts  as  a  director,  and  holds 
the  stock  for  five  months.  "Wills  v. 
Fisher,  113  N.  C.  529  (1803). 

1  Currie  v.  "WMte,  45  N.  Y.  823  (1871). 
"When  the  option  is  exercised,  the 
time  of  deliveiy  as  fixed  is  as  though 
that  time  had  been  specified  in  the 
original  contract.  Kelley  v.  Upton, 
5  Duer,  336  (1856),  holds  otherwise 
where  the  contract  has  also  the  words 
"at  buyer's  option  in  ninety  days." 
Such  a  contract  is  executory  as  to 
time  of  passing  title,  and  tender  is 
necessary. 

2  Ghilds  V.  Smith,  55  Barb.  45  (1869). 
If  stock  is  sold  conditionally,  and  the 
condition  does  not  happen,  the  sale  is 
void.  IMitchell  v.  "Wedderbm-n,  68 
Md.  139  (1887). 
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wlienever  the  vendee  desires  is  an  enforceable  contract,  even 
thougli  the  contract  is  oral.' 

Great  difficulty  often  arises  in  determining  whether  a  con- 
tract of  sale  of  stock  is  an  executed  or  is  merely  an  executory 
contract  of  sale.  There  are  a  few  general  rules  on  this  subject,^ 
but  each  contract  for  the  sale  of  stock  is  construed  and  en- 
forced by  the  courts  according  to  the  intent  of  the  parties  as 
manifested  by  the  written  terms  and  conditions  of  the  contract 
itself.  Yarious  contracts  relative  to  the  sale  of  stock  are  ex- 
plained and  referred  to  in  the  notes  below.' 


1  See  §  339,  infra. 

2  A  contract  of  sale  of  stock  was 
worded  as  follows: 

"  I  hold  of  the  stock  of  the  Wash- 
ington and  Hope  Railway  Company 
$33,250  or  1,350  shares,  which  is  sold 
to  Paul  F.  Beardsley  [the  appellee], 
and  which,  though  standing  in  my 
name,  belongs  to  him,  subject  to  a 
payment  of  $8,000,  with  interest  at 
same  rate  and  from  same  date  as  in- 
terest on  my  purchase  of  Mr.  Alder- 
man's stock." 

The  court  held  that  this  was  an 
executed  contract  by  which  the  own- 
ership of  the  stock  passed  to  the  pur- 
chaser, with  a  reservation  of  title, 
simply  as  security  for  the  purchase- 
money — an  equitable  mortgage.  The 
court  pointed  out  the  difference  be- 
tween an  executed  and  executory 
contract  of  sale  as  follows: 

"  If  an  agreement  to  sell,  the  mov- 
ing party  must  be  the  purchaser.  If 
a  sale,  an  executed  contract  with 
reservation  of  security,  the  moving 
party  is  the  vendor,  the  one  retaining 
security.  If  an  agreement  to  sell, 
the  moving  party,  the  purchaser, 
must  within  a  reasonable  time  tender 
performance  or  make  excuse  there- 
for. If  an  executed  contract,  a  com- 
pleted sale,  then  the  moving  party  is 
the  vendor,  the  security-holder,  and 
he  assumes  all  the  burdens  and  risks 
of  delay.  ...  It  is  not  always  easfy 
to  determine  whether  an  instrument 
is  a  contract  of  sale  or  one  to  sell; 


yet  certain  rules  of  interpretation 
have  become  established.  .  .  .  Where 
the  biiyer  is  by  the  contract  bound 
to  do  anything  as  a  consideration, 
either  precedent  or  concurrent,  on 
which  the  passing  of  the  property  de- 
pends, the  property  will  not  pass 
until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been 
actually  delivered  into  the  possession 
of  the  buyer."  Beardsley  v.  Beards- 
ley,  138  U.  S.  362  (1891). 

3  An  offer  to  buy  stock,  open  to  ac- 
ceptance after  January  1,  must  be 
accepted  before  July  9.  Park  v.  Whit- 
ney, 148  Mass.  278  (1889).  An  agree- 
ment of  a  party  to  sell  bonds  for  an- 
other party  at  a  certain  price  may  be 
enforced  by  the  party  who  is  to  give 
the  bonds  to  the  other  party  to  seU. 
Plumb  V.  Campbell,  139  lU.  101  (1888). 
The  vendor  may  guarantee  that  the 
stock  will  be  at  par  within  a  certain 
time.  Suit  lies  if  it  is  not  at  par 
within  that  time.  Hill  v.  Smith,  21 
How.  283  (1858).  The  fact  that  the 
corporation  loses  a  large  amount  of 
money  after  a  partner  agrees  to  take 
stock  as  a  part  of  his  share  of  the 
partnership  assets  does  not  allow  him 
to  decrease  the  price  which  it  was 
estimated  to  be  worth.  Donahue  v. 
McCosh,  70  Iowa,  733  (1886).  Only  a 
de  facto  corporation  need  be  proved. 
Reynolds  v.  Myers,  51  Vt.  444  (1879). 
A  contract  guaranteeing  a  certain 
dividend  over  and  above  certain  cor- 
porate   expenses    does   not  include 
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A  contract  whereby  a  stockholder  delivers  certain  stock  for 
money  to  be  paid  to  the  corporation,  the  money  to  be  repaid 
■out  of  dividends  and  in  other  ways,  and  the  stock  then  to  be 
returned,  is  a  conditional  sale  and  not  a  loan  to  the  corpora- 


payment  of  salaries,  etc.  Central, 
etc.  Assoc.  V.  James,  81  Ga.  762  (J,888). 
A  guaranty  upon  the  sale  of  stock 
that  certain  dividends  will  be  de- 
clared is  enforceable  against  the 
guaranteeing  firm,  even  though  they 
acted  as  agents  for  an  undisclosed 
principal.  Their  obligation  is  pri- 
mary, and  not  that  of  guarantors  for 
the  company.  Kernochan  v.  Murray, 
111  N.  Y.  306  (1888).  See  also,  as  to 
guarantees,  §  775,  infra.  The  memo- 
randa of  the  contract,  tqgether  with 
the  certificates  of  stock,  are  sufficient 
presumptive  evidence  of  the  exist- 
ence of  the  corporation  and  the  legal 
issue  of  the  stock.  Mann  v.  Williams, 
143  Mass.  394  (1887).  See  also  Lind- 
ley,  Partn.,  pp.  719,  etc.,  4th  ed.  (1881). 
Where  stock  is  issued  to  a  person  for 
construction  work,  and  he  sublets  the 
contract  and  agrees  to-  divide  the 
stock  with  others  who  are  to  share 
the  expense  of  construction,  they  all 
.are  liable  to  the  subcontractor.  Mc- 
Fall  V.  McKeesport,  etc.  Co.,  123  Pa. 
St.  253  (1889).  An  option  to  purchase 
stock  within  three  years  is  enforce- 
able, though  one  party  has  an  option 
which  the  other  has  not.  Seddon  v. 
Eosenbaum,  85  Va.  928  (1889).  When 
a  subscriber  to  stock  agrees  to  sell 
§5,000  worth  of  the  same  at  its  "  orig- 
inal cost,"  such  cost  is  the  cost  to  the 
subscriber  and  not  the  par  value,  nor 
the  cost  including  loans  by  the  sub- 
scriber to  the  corporation.  Eagan  v. 
Clasbey,  5  Utah,  154  (1887).  Where 
a  person  sells  goods  to  a  corporation 
and  agrees  to  take  payment  in  stock, 
he  must  take  the  stock  at  par,  even 
though  its  actual  and  market  value 
is  much  less  than  par.  Tilkey  v.  Au- 
gusta, etc.  E.  E,  83  Ga.  757  (1889). 
A  contract  calling  for  "original, 


ground-floor,  or  treasury  stock " 
means  any  of  the  stock  that  is  issued, 
where  the  statutes  prohibit  fictitious 
stock.  AU  the  stock  is  then  pre- 
sumed to  be  "  ground-floor  "  stock 
and  to  represent  at  par  the  actual 
value  received.  WUliams  v.  Searcy, 
94  Ala.  360  (1891).  A  contract  by  a 
corporation  that  it  will  issue  its  stock 
for  one-fifth  of  its  par  value  is  void 
under  the  Alabama  constitutional 
prohibition.  The  subscriber  having 
sold  his  contract  to  another  person 
cannot  collect  on  such  sale.  Williams 
V.  Evans,  87  Ala.  725  (1889).  See  oh. 
Ill,  supra.  An  agency  to  seU  the 
stock  of  a  company  refers  to  the  stock 
then  issued  by  the  company.  Gates 
V.  National,  etc.  Union,  46  Minn.  419 
(1891).  An  executory  contract  to 
purchase  stock  is  not  such  a  claim 
against  the  estate  of  an  insolvent 
vendee  as  to  be  provable  against  the 
assignee.  Se  Ives,  11  N.  Y.  Supp.  650 
(1890).  A  vendor  of  the  stock  of  a 
street  railway  company  may  collect 
damages  for  breach  of  the  contract 
of  the  vendee  to  construct  the  street 
railway  to  certain  land  owned  by  the 
vendor,  even  though  the  corporation, 
the  stock  of  which  was  sold,  had 
agreed  to  acquire  certain  rights  of 
way  and  had  not  done  so.  Blagen  v. 
Thompson,  23  Oreg.  239  (1892).  Where 
a  vendor  of  stock,  in  addition  to  the 
price  received,  is  to  have  an  addi- 
tional sum  equal  to  the  highest  price 
paid  to  any  others  for  their  stock,  he 
cannot  recover  such  additional  price 
by  proof  that  the  vendee,  in  order  to 
stop  a  stockholder's  suit,  paid  a  higher 
price  for  other  stock.  Stewart  ■;;. 
Huntington,  124  N.  Y.  127  (1890).  An 
executory  agreement  by  the  holder 
of  a  note  that  he  will  cancel  it  in 
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tion.^  "Where  a  note  is  given  in  payment  for  stock,  and  recites, 
on  its  face  that  it  is  for  value  received,  parol  evidence  is  not 
admissible  to  show  that  the  sale  was  on  condition  that  the  stock 
would  afterwards  pay  a  certain  dividend,  and  in  case  such  divi- 
dend was  not  paid  the  note  was  not  to  be  paid.^  If  a  contract 
of  sale  is  conditional  on  the  stock  being  increased,  and  the 
vendor  prevents  such  increase,  the  vendee  is  entitled  to  recover 
back  a  partial  payment  already  made  by  him.'  Where  a  per- 
son contracts  to  give  to  another  person  a  fourth  interest  m  any 
mines  which  the  former  may  buy,  the  former  must  give  the 


payment  for  stock  is  a  contract  by  it- 
self, and  is  no  defense  to  the  note. 
It  is  not  a  satisfaction  of  the  note 
nor  a  substituted  contract.  It  may, 
however,  give  a  right  to  damages. 
Hayes  v.  AUen,  160  Mass.  286  (1894). 
Where  an  employee  is  to  receive  cer- 
tain stock  if  he  remains  in  the  em- 
ploy of  the  company  up  to  a  certain 
date,  a  receiver  of  his  property  prior 
to  that  date  cannot  demand  the  stock 
prior  to  that  date.  Delahunty  v. 
Hake,  10  N.  Y.  App.  Biv.  330  (1896). 
"Where  the  vendors  of  stock  guarantee 
that  the  stock  shall  be  non-assessable 
until  they  have  advanced  §30,000,  a 
Stockholder  who  is  held  liable  on  a 
statutory  liability  may  hold  the  guar- 
antors liable  if  they  have  not  paid 
the  S30,000.  Omo  v.  Bernart,  65  N.  W. 
Eep.  623  (Mich.,  1895).  The  holder  of 
an  option,  who  thereafter  takes  the 
stock  and  agrees  to  pay  for  it  or  re- 
turn it  within  a  certain  time,  naust 
pay  for  it  if  he  keeps  the  stock  be- 
yond that  time.  Stevens  v.  Hertzler, 
109  Ala.  423  (1896).  An  agreement  to 
sell  and  deliver  all  the  stock  of  a  cor- 
poration within  a  certain  time  is 
valid  even  though  the  promisor  does 
not  own  or  control  the  stock.  He 
may  be  sued  for  damages  for  a 
breach.  Wamsley  v.  H.  L.  Horton 
Co.,  77  Hun,  317  (1894).  Where  in  the 
sale  of  the  stock  of  a  street  railroad 
a  warranty  is  made  that  the  liabili- 
ties of  the  company  do  not  exceed  a 
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certain  sum,  a  note  given  in  payment 
for  the  stock  may  be  defeated. if  the 
liabilities  exceed  that  sum.  MiUsaps 
V.  Merchants',  etc.  Bank,  71  Miss.  361 
(1893).  Where  the  proposed  seller 
offers  to  sell  at  a  certain  price,  and 
the  buyer  accepts  the  offer  payable- 
on  three  days'  sight  draft,  and  on  the 
next  day  the  buyer  asks  for  certain 
explanations  before  confirming  his 
offer,  the  seller  may  refuse  to  carry 
out  the  sale.  Cameron  v.  Wright,  21 
N.  Y.  App.  Div.  395  (1897).  Where- 
stock  is  placed  in  escrow  to  become 
the  property  of  a  person  in  case  he  is- 
obliged  to  pay  a  certain  obligation, 
and  he  is  so  obliged  to  pay,  the  cred- 
itors of  the  party  placing  the  stock 
in  escrow  cannot  reach  the  stock  nor 
redeem  it.  Pabst,  etc.  Co.  v.  Montana, 
etc.  Co.,  48  Pac.  Eep.  334  (Mont,  1897). 
Where  upon  the  sale  of  stock  it  is 
placed  in  the  hands  of  a  third  person 
to  be  delivered  when  paid  for,  and  is 
pai-tly  paid  for,  it  is  conversion  for 
the  person  so  holding  the  certificates 
to  deliver  them  to  still  another  per- 
son on  the  order  of  the  vendor.  Kaha- 
ley  U.Haley,  15  Wash.  678  (1896).  Con-  ' 
tracts  whereby  the  vendor  agrees  to 
take  the  stock  back  within  a  certain 
time  at  the  same  price  are  considered 
elsewhere.    See  §  339,  infra. 

1  Crimp  V.  McCormick  Const.  Co.,- 
71  Fed.  Rep.  356  (1896). 

2  Dinkier  v.  Baer,  93  Ga.  433  (1893).. 

3  Lovellu  Jacobs,  150  N.  Y.  84(1896). 
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latter  a  f ourtli  of  stock  whicli  the  former  purchases  in  a  mining 
company.'  An  option  running  to  two  persons  cannot  be  exer- 
cised by  one  of  them.^  Where  the  vendor  guarantees  that  the 
vendee  can  sell  the  stock  within  a  year  at  a  certain  price,  and 
the  vendee  sells  it  after  the  year  at  a  less  price,  he  may  recover 
the  difference  from  the  vendor.'  Many  cases  are  referred 
to  in  the  notes  below  relative  to  the  contracts  and  rights  of 
agents,  promoters,  and  partners  in  the  purchase  or  sale  of  stock.* 
§  335.  Memedies  for  ireacli  of  a  contract  to  sell  stoclc  —  Ten- 
der.—  A  person  Avho  is  under  contract  to  sell  and  deliver  shares 
of  stock  may  fulfill  the  obligation  on  his  part  by  tendering  to 
the  vendee  certificates  of  stock  duly  indorsed  by  himself,  and 


'Dennison  v.  Chapman,  105  Cal. 
447  (1895). 

2  Pratt  V.  Prouty,  73  N.  W.  Eep. 
1035  (Iowa,  1898). 

3  Lobeck  v.  Bute,  70  N.  W.  Eep.  36 
(Neb.,  1897). 

*For  a  sale  of  stock  where  the 
vendee  was  to  divide  with  the  vendor 
the  amount  for  which,  the  stock 
should  be  resold  by  the  vendee,  see 
Jones  V.  Kent,  80  N.  Y.  585  (1880). 
An  agreement  to  divide  the  profits 
on  stock  in  consideration  of  informa- 
tion to  be  furnished  is  enforceable. 
Parsons  v.  Robinson,  59  N.  Y.  Super. 
Ct.  546  (1891);  aff'd,  133  N.  Y.  537. 
A  contract  whereby  an  agent,  one  of 
the  partners,  is  to  have  half  of  what 
he  could  sell  partnership  shares  of 
stock  for,  is  legal  and  enforceable  by 
him.  Wight  v.  Wood,  85  N.  Y.  403 
(1881).  A  promoter  who  has  brought 
about  the  sale  of  a  large  plant  to  new 
parties,  who  have  agreed  to  organize 
a  new  corporation  and  give  the  pro- 
moter a  certain  amount  of  stock 
therein,  cannot,  upon  the  ground  that 
he  is  being  defrauded  of  his  commis- 
sions, enjoin  the  parties  from  closing 
the  transaction  irrespective  of  the 
promoter,  nor  can  he  have  specific 
performance  of  the  contract  to  in-  • 
corporate  a  company  and  deliver  the 
stock.  There  is  ho  fiduciary  relation 
between  the  parties;  the  value  of  the 


stock  can  be  estimated  in  damages; 
there  was  no  allegation  of  defend- 
ant's insolvency,  and  the  promoter 
has  ample  remedy  at  law  for  dam- 
ages. Avery  v.  Ryan,  74  Wis.  591 
(1889).  A  promise  and  contract  of 
promoters  to  subscribers  to  certain 
bonds  may  create  an  equitable  lien 
on  the  bonds  enforceable  in  equity. 
Badgerow  v.  Manhattan  Trust  Co.,  64 
Fed.  Rep.  931  (1894).  The  question 
of  whether  a  sale  or  pledge  was  in- 
volved in  the  relations  between  a 
contractor  and  the  party  who  finan- 
ciered the  matter  for  him  was  in- 
volved in  Griggs  v.  Day,  58  N.  Y. 
Super.  Ct.  385  (1890).  The  fact  that 
a  vendee  makes  out  a  check  to  a  per- 
son and  delivers  it  to  him  in  paym'int 
for  stock  does  not  prove  that  the  lat- 
ter is  the  vendor  and  liable  for  mis- 
representations. Aron  V.  De  Castro, 
131  N.  Y.  648  (1892).  For  a  breach  of 
an  agreement  to  give  a  certain  quan- 
tity of  stock  in  payment  for  services 
to  be  performed,  the  person  entitled 
to  the  stock  may  sue  for  damages. 
Alford  V.  Wilson,  20  Fed.  Rep.  96 
(1884).  The  corporation  is  not  liable 
for  the  breach  of  an  agreement 
among  the  organizers  as  to  the  dis- 
tribution of  stock.  Summerlin  v. 
Fronteriza,  etc.  Co.,  41  Fed.  Rep.  24i> 
(1890). 
Where  the  promoters  of  a  com- 
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containing  a  power  of  attorney  authorizing  the  vendee  to  ob- 
tain a  registry  of  the  transfer  on  the  corporate  books.^  If  the 
vendor  causes  the  stock  to  be  transferred  on  the  corporate  books 


pany  agree  to  sell  property  to  the 
company  in  consideration  of  a  cer- 
tain number  of  paid-up  shares,  spe- 
cific performance  may  be  had.  See 
Fyfe  V.  Swabey,  16  Jur.  49  (1851),  M.  R. 
Of.  §§  70o-707,  m/ra.  Where  a  party 
to  a  contract  relative  to  an  incorpo- 
ration and  division  of  the  stock  sues 
to  recover  his  interest  according  to 
the  contract,  the  court  will  decree  a 
proper  division  of  the  stock,  all  par- 
ties being  allowed  the  amounts  in- 
vested by  them  in  forwarding  the 
enterprise.  Bates  v.  Wilson,  14  Colo. 
140  (1890).  Where  the  owner  of  a  pa1> 
ent  agrees  to  convey  it  to  a  corpora- 
tion for  stock,  and  then  to  divide  the 
stock  with  others,  he  may  be  com- 
pelled to  perform  his  agreement. 
But  where  the  patentee  does  not  con- 
vey the  patent  to  the  corporation, 
but  conveys  to  another  corporation, 
the  latter  is  protected  in  its  title, 
though  some  of  its  incorporators  and 
directors  knew  all  the  facts.  Davis, 
«tc.  Co.  V.  Davis,  etc.  Co.,  20  Fed.  Rep. 
699  (1884).  Where  a  patentee  agrees 
with  a  promoter  to  sell  the  patent  to 
the  corporation  for  stock,  and  divide 
the  stock  with  the  promoter,  but  the 
patentee,  after  obtaining  the  stock, 
sells  the  certificates  to  a  bona  fide 
purchaser,  the  latter  is  protected, 
though  the  transfer  is  not  registered 
on  the  corporate  books.  The  pur- 
chaser may  come  into  a  suit  insti- 
tuted by  the  pi'omoter  against  the 
corporation  to  compel  a  transfer. 
Thurber  v.  Crump,  86  Ky.  408  (1887). 
Where  a  person  holds  property  in 
trust  or  as  agent  for  others,  and  con- 
veys that  property  to  a  corporation 
for  its  shares  of  stock,  the  persons 
who  had  an  equitable  interest  in  the 
property  may  compel  this  agent  or 
trustee  to  transfer  to  themselves 
such  stock.    But  all  of  the  principals 
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or  cestuis  que  trust  must  be  made  par- 
ties to  the  suit.  O'Connor  v.  Irvine, 
74  Cal.  435  (1887).  Where  there  is  a 
joint  operation  in  stocks,  a  "pool," 
the  transactions  being  carried  on  in 
the  name  of  one  only,  the  others  may 
have  specific  performance  leading  to 
a  division  of  the  stocks.  Johnson  v. 
Brooks,  46  N.  Y.  Super.  Ct.  13  (1880); 
Thornton  v.  St.  Paul,  etc.  R'y,  45  How. 
Pr.  416  (1873) ;  S.  C.  dismissed,  6  N.  Y. 
Week.  Dig.  309  (1878).  Equity  has 
jurisdiction  to  compel  the  transfer 
of  stock  as  between  parties.  Thus, 
where  stock  is  issued  in  payment  for 
property,  and  the  party  to  whom  the 
certificate  is  issued  refuses  to  divide 
it  among  the  owners  of  the  property, 
as  provided  by  contract,  a  court  of 
equity  may  compel  the  division,  and 
may  enjoin  any  election  of  the  cor- 
poration until  such  division  is  made. 
Archer  v.  American,  etc.  Co.,  50  N.  J. 
Eq.  33  (1893).  It  is  a  question  of  fact 
whether  a  person  selling  stock  is  an 
agent  or  vendee  of  the  person  from 
whom  he  obtained  the  stock,  and 
whether  the  latter  is  liable  on  mis- 
representation made  by  such  person. 
Henneberger  v.  Matter,  88  Mich.  396 
(1891);  Florida,  etc.  Co.  v.  Merrill,  53 
Fed.  Rep.  77  (1892).  A  party  selling 
stock  is  not  liable  for  the  false  repre- 
sentations of  the  vendee  to  another 
person  to  whom  the  vendee  is  resell- 
ing the  stock.  Masterton  v.  Boyce, 
6  N.  Y.  Supp.  65  (1889). 

' "  When  certificates  of  shares  are 
given  to  a  purchaser  they  are  analo- 
gous to  the  sale  of  chattels,  and  the 
assignment  and  delivering  of  the  cer- 
tificate is  a  symbolical  deliveiy  of  the 
shares  themselves."  Noyes  v.  Spaul- 
ding,  27  Vt.  420  (1855);  Duchemin  v. 
Kendall,  149  Mass.  171  (1889);  Mer- 
cliants'  Nat.  Bank  v.  Richards,  6  Mo. 
App.  454  (1879);  Eastman  v.  Fiske,  0 
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to  the  vendee,  this  is  sufficient.^  A  tender  of  a  certificate  in- 
dorsed in  blank,  not  by  the  vendor,  but  by  some  previous  owner, 
is  insufficient.  The  vendee  is  not  obliged  to  trace  his  vendor's 
title  from  the  name  appearing  on  the  certificate.^  A  contract 
to  buy  stock  in  a  West  Virginia  corporation  cannot  be  enforced 
by  tendering  stock  in  a  Connecticut  corporation.'  An  agree- 
ment to  deliver  stock  in  a  company  to  be  formed,  nothing  being 
said  as  to  any  preferred  stock,  is  not  fulfilled  by  delivering  com- 
mon stock,  where  there  is  preferred  stock  issued  also.^  Tender 
need  not  be  made  where  the  ability  to  make  a  tender  is  shown, 
and  the  other  party  refuses  to  accept  tender  and  denies  the  con- 
tract.^ In  England,  where  a  transfer  of  shares  is  to  be  made 
by  a  deed,  it  is  the  duty  sometimes  of  the  vendor,^  and  some- 
times of  the  vendee,'  to  furnish  the  necessary  deed,  according 
to  the  custom  of  the  market  in  which  the  sale  is  made.  If,  after 
the  vendee  accepts  a  tender  of  the  certificates,  the  corporation 
refuses  to  allow  a  registry  and  transfer  on  the  corporate  books, 
the  vendor  is  liable  to  him,  since  the  registry  is  held  to  have 


N.  H.  182  (1838);  Munn  v.  Barnum,  24 
Barb.  283  (1857);  Bmce  v.  Smith,  44 
Ind.  1  (1873).  Of.  Moore  v.  Hudson 
River  R.  R,  13  Barb.  156  (1851).  It  is 
not  a  sufficient  tender  to  deposit  the 
oertiScates  of  stock  with  the  clerk  of 
the  court  unindorsed.  Subsequent 
indorsement  after  the  stock  has  been 
sold  for  non-payment  of  assessments 
is  insiifficient.  KeUey  v.  Owens,  47 
Pac.  Rep.  369  (Cal.,  1897).  Where  a 
firm  contracts  to  sell  stock,  and  then 
both  members  of  the  firm  die,  a  tender 
of  certificates  standing  in  the  names 
of  the  i];idiTidual  members  of  the  firm, 
and  not  signed  in  blank,  is  not  a  sufiS- 
cient  tender.  Nicholls  v.  Raid,  109  CaL 
630  (1895);  Holmes,  etc.  Manuf.  Co.  v. 
Holmes,  etc.  Metal  Co.,  53  Hun,  53 
{1889):  aff'd,  137  N.  Y.  352. 

1  White  V.  Salisbury,  33  Mo.  150 
.(1863).  See  Merchants'  Nat.  Bank  v. 
Richards,  6  Mo.  App.  454  (1879). 

2  Hare  v.  Waring,  8  M.  &  W.  363, 
380  (1838),  per  Parke,  B.  "  The  party 
is  to  convey  and  deliver  certificates 
showing  either  on  the  face  of  them 


or  from  the  indorsements  that  the 
title  is  in  the  person  conveying." 

3  Craig  Silver  Co.  v.  Smith,  163. 
Mass.  263  (1895). 

^Mcllquoham  v.  Taylor,  [1895]  1 
Ch.  53. 

5  Eames  v.  Haver,  111  Cal.  401  (1896). 
Where  the  vendor  delivers  a  part  of 
the  securities  under  a  contract  of  sale, 
and  the  vendee  retains  the  same  and 
claims  that  they  had  always  been  his 
property,  the  vendor  need  not  tender 
the  remainder  before  suing  for  the 
purchase  price,  but  is  liable  to  the 
vendee  for  the  part  not  so  tendered. 
Stokes  V.  Maokay,  147  N.  Y.  233  (1895). 
No  tender  of  the  stock  need  be  made 
if  the  vendor  repudiates  the  contract. 
Maguire  v.  Halsted,  18  N.  Y.  App.  Biv. 
238  (1897).  A  tender  may  be  waived. 
Kuhn  V.  McKay,  49  Pac.  Rep.  473 
(Wyo.,  1897). 

6  Shaw  u  Rowley,  16  M.  &  W.  810 
(1847). 

7  Stephens  v.  De  Medina,  4  Q.  B.  423 
(1843). 
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been  guaranteed.^  The  vendee  may  decline  to  accept  the  cer- 
tificates if  the  stock  has  been  attached.^  But  the  vendee  can- 
not decline  the  tender  on  the  ground  that  the  corporation  has- 
issued  stock  at  a  discount,  nor  because  it  has  mortgaged  its 
property.^  A  contract  whereby  stock  is  sold  to  be  paid  for  in 
the  future  is  not  forfeited  by  mere  failure  to  pay  as  agreed  upon.* 


1  Wilkinsonu.Lloyd,?  Q.  B.37  (1845). 

2  Eastman  v.  Fiske,  9  N.  H.  183  (1838). 
^Noyes  v.  Spaulding,  37  Vt.  430 

(1855).    See  also  §  349,  etc.,  infi-a. 

*  Chater  v.  San  Francisco,  etc.  Co., 
19  CaL  319  (1861),  where  payment  was 
made  in  notes  and  labor,  and  the  notes 
were  not  paid.  Subsequent  dividends 
on  the  stock  are  to  be  applied  to  the 
payment  of  such  notes  when  the  divi- 
dends have  been  received  by  the 
vendor.  A  sale  of  stock  to  take  effect 
when  a  note  given  in  payment  is  paid 
does  not  enable  the  vendee  to  claim 
the  stock  long  subsequently,  the  note 
not  having  been  paid.  Davison  v. 
Bavis,  135  U".  S.  90  (1888).  Where, 
however,  two  parties,  one  owning 
stock,  the  other  bonds,  contract  to 
exchange  the  same,  delivery  being 
in  escrow  at  once,  and  absolutely 
after  the  performance  of  certain 
things,  a  failure  of  one  party  to  per- 
form on  his  part  enables  the  other  to 
have  the  contract  canceled  by  a  court 
of  equity.  Wilson  v.  Roots,  119  la  379 
(1887).  Where  fifty  shares  of  stock 
are  sold,  but  only  twenty-five  shares 
are  delivered,  and  the  vendor  declines 
to  deliver  the  balance,  a  suit  by  the 
vendor  on  the  ground  of  fraud  and  a 
rescission  will  fail  Matthews  v.  Cady, 
61  N.  Y.  651  (1875).  Although  a  party 
to  whom  bonds  and  stock  have  been 
sold  or  issued  to  be  paid  for  in  instal- 
ments has  paid  in  part  and  is  unable 
to  pay  the  remainder,  the  vendor  can- 
not rescind  and  demand  back  the  se- 
curities unless  he  retm'ns  the  money 
already  paid.  American  Water- works 
Co.  V.  Venner,  18  N.  Y.  Supp.  879 
(1898).  Where  the  owner  of  a  major- 
ity of  the  stock  sells  it,  the  purchase 


price  being  only  paid  in  part,  and  re- 
tains the  stock  in  his  own  name  until 
the  full  price  is  paid,  he  cannot  be 
compelled  to  deliver  the  stock  or  to 
refrain  from  ousting  the  vendee  from 
the  presidency  of  the  corporation, 
where  the  vendee  fails  to  meet 
the  other  payments,  even  though  the' 
vendee  has  proceeded  to  improve  the 
property.  Stockton  v.  Russell,  54  Fed. 
Rep.  334  (1893).  For  faUure  to  de- 
liver, the  measure  of  damages  is  the 
difference  in  the  market  value  at  the 
date  of  the  contract  and  at  the  date 
fixed  in  the  contract  for  the  delivery, 
or  the  date  of  the  breach  of  the  con- 
tract. The  price  at  which  the  vendee 
had  resold  is  not  admissible  unless 
the  vendor  had  notice  thereof.  Cof- 
fin V.  State,  144  Ind.  578  (1896).  A 
company  may  give  a  pei-son  an  option 
to  subscribe  for  shares  of  stock  in  the 
company.  If  the  company  sells  its 
assets  before  such  option  is  exercised, 
the  party  holding  the  option  may  ex- 
ercise it  and  sue  for  damages.  The 
price  at  which  the  company  sold  its 
assets  is  the  basis  of  the  damage. 
Be  South  African,  etc.  Co.,  74  L.  T. 
Rep.  769  (1896).  A  person  who  con- 
tracts to  sell  to  another,  on  or  before 
three  years  from  date,  certain  stock  at 
a  certain  price,  interest  to  be  paid  by 
the  vendee  in  the  meantime,  and  the 
stock  to  be  deposited  in  escrow,  can- 
not recover  the  price  at  the  end  of 
the  three  years  if  he  has  not  deposited 
the  stock  in  escrow  as  agreed.  Um- 
frid  V.  Brooks,  14  Wash.  675  (1896). 
An  agreement  of  -a  stockholder  that 
if  he  sells  a  certain  amount  of  his 
stock  he  shall  sell  to  another  stock- 
holder his  remaining  stock  does  not 
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A  person  who  is  under  contract  to  purchase  stock  cannot 
defeat  that  contract  by  the  fact  that  the  corporation  was  in- 
solvent, at  the  time  the  contract  was  entered  into.'  An  agree- 
ment to  deliver  stock  free  and  clear  of  all  incumbrances  does 
not  refer  to  incumbrances  against  the  corporation.^  The  legal- 
•  ity  of  the  sale  of  stock  is  governed  by  the  law  of  the  state 
within  which  it  is  made.^  It  is  no  defense  to  a  contract  to  buy 
stock  for  the  vendee  to  allege  that  the  directors  have  commit- 
ted an  ull/ra  vires  act  in  issuing  more  stock  at  a  discount.* 

§  336.  Difficulty  is  often  experienced  in  determining  what 
the  measure  of  damages  is  for  breach  of  a  contract  relative  to 
the  sale  of  stock.  In  certain  cases,  where  the  stock  has  been 
delivered  or  tendered,  the  measure  of  damages  is  the  purchase 
price  fixed  by  the  contract  itself.'    The  vendor  may  tender  the 


apply  where  he  transfers  only  a  por- 
tion of  the  firstrmentioned  stock. 
Burden  v.  Burden,  8  N.  Y.  App.  Div. 
160  (1896). 

1  Eudge  V.  Bowman,  L.  R  3  Q.  B. 
■689  (1868);  Gordon  u  Parker,  10  La.  56 
(1836),  where  the  question  of  whether 
fraud  was  involved  was  submitted  to 
the  jury.  See  §§  349  et  seq.,  infra. 
Crabb  v.  MiUer,  19  W.  E.  519  (1871), 
where  by  reason  of  a  winding  up  a 
transfer  on  the  corporate  books  was 
no  longer  possible;  Kerchner  v. 
Gettys,  18  S.  C.  531  (1883),  holding 
that  a  loss  by  the  corporation  of  its 
property  is  no  defense.  Damages 
cannot  be  recovered  for  the  breach 
of  an  executory  contract  to  purchase 
stock,  if  at  the  time  of  making  the 
contract  the  corporation  had  been 
dissolved  and  the  purchaser  was  not 
aware  of  that  fact.  Kip  v.  Monroe, 
39  Barb.  579  (1859). 

2Wiliiams  uHanna,  40  Ind.  535 
(1873). 

3  Dow  V.  Gould,  etc.  Co.,  31  Cal.  639, 
653  (1867). 

*  Faulkner  v.  Hebard,  36  Vt.  453 
(1854).  That  fraud  is  a  defense,  see 
§§  349-357,  m/ra. 

5  Where  the  stock  is  sold  to  be  de- 
livered thereafter,  and  the  vendee 


refuses  to  accept  the  stock,  the 
vendor  may  tender  the  stock  and 
then  sue  for  the  contract  price.  In 
Mobley  v.  Morgan,  6  Atl.  Rep.  694 
(1886),  the  court  said:  "The  court 
refused  to  instruct  the  jury  that  it 
was  necessary  for  Morgan  to  sell  the 
stock  on  the  market  for  the  best 
price  he  could  get,  and  that  the 
measure  of  damages  would  be  the 
difference  between  the  price  thus  ob- 
tained and  the  contract  price;  and 
this  refusal  is  assigned  for  error.  Of 
course,  the  seller  would  be  at  liberty, 
after  tender  and  refusal,  to  adopt 
this  course;  but  it  was  not  essential 
to  his  right  of  action.  The  measure 
of  damages  was  the  difference  be- 
tween the  market  price  of  the  stock 
at  the  time  of  the  breach  and  the 
contract  price.  This  is  the  ordinary 
rule;  but  there  was  evidence  that 
the  stock  had  no  value,  and  there  is 
no  certainty  —  indeed,  no  proof  — 
that  upon  a  resale  any  price  could 
have  been  obtained  for  the  stock,  or 
that  it  had  any  market  value  when 
Parker  finally  refused  to  take  it. 
Under  these  circumstances  we  see 
no  reason  why  the  price  agreed  to  be 
paid  should  not  be  adopted  as  the 
measui-e  of  damages,  if  that  was  tha 
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stock  to  the  vendee  and  sue  for  the  price,  or  may  sell  after  no- 
tice to  the  vendee  and  then  sue  for  the  difference,  or  may  re- 
tain the  stock  and  sue  for  the  difference  between  the  contract 


only  mode  by  which  full  compensar 
tion  could  be  made  for  the  breach  of 
contract  by  the  purchaser." 

In  Barnes  v.  Brown,  130  N.  Y.  373 
(1892),  the  court  said:  "In  the  ab- 
sence of  special  circumstances  in  an 
action  for  conversion  of  personal 
property  as  well  as  one  for  failure  to 
deliTer  it  in  performance  of  a  con- 
tract where  consideration  has-been 
received,  the  value  of  the  property  at 
the  time  of  such  conversion  or  de- 
fault, with  interest,  is  the  measure 
of  compensation."  As  to  the  rem- 
edies for  a  breach,  see  also  Benjamin 
on  Sales.  For  the  measure  of  dam- 
ages, see  ch.  XXXV,  infra.  As  re- 
gards the  pleadings  in  an  action  by 
a  vendor  of  stock  to  recover  damages 
against  the  vendee  for  refusal  to  ac- 
cept and  pay  for  stock  which  the 
latter  had  agreed  to  accept  at  a  stated 
price,  one  year  from  date,  if  the  for- 
mer desired  to  sdl,  see  Struthers  v. 
Drexel,  122  U.  S.  487  (1887).  The 
vendor  may  claim  damages  for  a 
breach,  in  that  the  vendee  does  not 
pay  the  contract  price  and  take  the 
stock,  or  he  may  bring  an  action  "in 
effect  for  the  specific  performance 
thereof,"  in  which  case  he  must  allege 
readiness  to  deliver  the  stock.  Corn- 
ing V.  Eoosevelt,  11  N.  T.  Supp.  758 
(1890).  For  breach  the  vendor  may 
"tender  the  stock  and  then  sue  for 
the  entire  price.  The  judgment  will 
allow  the  vendor  to  retain  the  stock 
until  the  judgment  is  satisfied.  Fin- 
layson  v.  Wiman,  84  Hun,  357  (1895). 
Where  the  vendee  agrees  to  give  a 
note  and  the  stock  as  collateral,  but 
gives  the  note  only,  the  vendor  may 
return  the  note  and  sue  at  once  for 
the  price.  Eennyson  u  Reifsnyder, 
1  Pa.  Dist.  Eep.  758  (1892).  The 
court  will  compel  the  vendee  to  take 
and  pay  for  stock  where  it  would 


compel  the  vendor  to  deliver  the 
stock  if  he  defaulted  on  the  contract 
to  sell.  Bumgardner  v.  Leavitt,  35 
W.  Va.  194  (1891).  Where  the  vendor 
gets  judgment  for  the  price  of  the 
stock  sold  but  not  delivered,  the  court 
will  order  him  to  deposit  the  stock 
with  the  court  or  lose  his  judgment. 
McKeever  v.  Dady,  18  N.  Y.  Supp.  439 
(1832). 

In  Perin  v.  Megibben,  53  Fed.  Eep. 
86  (1892),  the  court  granted  specific 
performance  of  a  contract  to  sell 
stock  in  behalf  of  the  vendor  and 
against  the  vendee.  The  court  said: 
"  The  agreement  was  in  form  a  con- 
tract to  buy  all  the  shares  of  stock  in 
the  incorporated  companies.  The  lan- 
guage of  the  contract  shows  that  the 
real  agreement  was  to  buy  certain 
real  estate,  together  with  the  per- 
sonal property  connected  with  its  user 
for  milling  and  distilling  purposes. 
Without  discussing  the  question 
whether  the  sale  of  shares  of  stock 
can  be  specifically  enf  oi-ced  in  equity, 
it  is  sufficient  to  say  that  the  sale 
here  was  in  fact  a  sale  of  real  estate, 
and  tlie  circumstance  that  personalty 
"was  included  in  the  sale  would  not 
affect  the  power  of  a  court'of  equity 
to  afford  relief  by  requiring  specitio 
performance."  The  measure  of  dam- 
ages for  breach  of  a  contract  to  pur- 
chase stock  is  the  difference  between 
the  contract  price  and  the  market 
value  of  the  stock  at  the  time  and 
place  of  delivery,  with  interest.  Corser 
V.  Hale,  149  Pa.  St.  274  (1892).  Where 
a  vendee  refuses  to  cany  out  an  exec- 
utory contract  for  the  sale  of  shares, 
the  measure  of  damages  is  the  differ- 
ence between  the  price  as  fixed  by 
the  contract  and  the  value  of  the 
stock  at  the  time  of  tender  and  re> 
fusal  of  the  vendee  to  fulfill.  See 
Barned  v.  Hamilton,  3  E'y  &  Canal 
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and  market  price.^    The  statute  pf  limitations  may  be  a  bar  to 
the  action.^ 

The  vendee's  remedy  for  a  failure,  on  the  part  of  the  vendor 
to  deliver  is  an  action  for  damages '  or  a  bill  in  equity  to  obtain 


Cas.  624  (1841);  Tempest  v.  Kilner,  3 
C.  B.  249  (1846),  and  Stewart  v.  Cauty, 
8  M.  &  W.  160  (1841);  Shaw  v.  Hol- 
land, 15  M.  &  W.  136  (1846).  If  a  per- 
son sells  and  conveys  property  to  a 
company  to  be  paid  for  in  stock, 
which,  the  vendee  refuses  to  deliver, 
the  vendor  may  recover  the  value  of 
the  stock  Humaston  v.  Telegraph 
Co.,  20  Waa  20  (1873).  Where  an 
agent  to  seU  stock  is  to  have  any  ex- 
cess of  price  over  a  sum  named  to 
him  by  the  vendor,  and  the  agent 
finds  a  customer  at  an  advanced  price 
and  the  vendor  refuses  to  sell,  the 
agent  may  recover  such  profit  as  he 
lost  thereby.  Mattingly  v.  Roach,  84 
CaL  207  (1890).  See  also,  as  to  agents, 
§  334,  supra. 

1  See  the  cases  in  the  preceding 
nota  The  vendor's  remedies  for  a 
breach  of  a  contract  to  buy  stock 
are:  (1)  To  hold  the  stock  for  the 
vendee  and  require  payment  of  the 
entire  price;  (2)  to  sell  after  notice 
to  the  vendee  and  sue  for  the  dif- 
ference between  the  contract  price 
and  the  selling  price;  (3)  to  retain 
the  stock  and  sue  for  the  difference 
between  the  contract  price  and  the 
market  value  price.  In  re  Ives,  11 
N.  Y.  Supp.  650  (1890).  No  tender  is 
necessary  when  the  suit  is  for  dam- 
ages and  the  vendor  intends  to  re- 
tain the  stock.  Nysewander  v.  Low- 
man,  124  Ind.  584  (1890).  When  suit 
is  brought  to  recover  the  price  of 
stock  sold,  a  delivery  or  tender  must 
be  shown.  Holmes,  etc.  Co.  v.  Morse, 
58  Hun,  58  (1889).  Where  a  party  is 
sued  on  a  note  he  may  recoup  by 
setting  up  that  the  note  was  given 
to  plaintiff  on  plaintiff's  agreement 
to  assign  and  deliver  certain  shares 
of  stock,  which  was  not  tendered 


until  eight  months  after  the  time 
agreed  upon.  Hill  v.  Southwick,  9 
R.  I.  299  (1869).  For  failure  to  de- 
liver, the  measure  of  damages  is  the 
difference  in  the  market  value  at 
the  date  of  the  conti-act  and  at  the 
date  fixed  in  the  contract  for  the  de- 
livery or  the  date  of  the  breach  of 
the  contract.  The  price  at  which 
the  vendee  had  resold  is  not  admis- 
sible unless  the  vendor  had  notice 
thereof.  Coffin  u  State,  144  Ind.  578 
(1896). 

2  The  statute  of  limitations  runs 
against  a  receipt  reciting  a  first  pay- 
ment of  stock  "  standing  in  my  name 
but  owned  by  him,  and  he  remain- 
ing i-esponsible  for  the  balance  of 
the  instalments  when  called  in,"' 
there  being  no  agreement  as  to  the 
futiure  disposition  of  the  stock  and  of 
dividends.  Cone  v.  Dunham,  59  Conn. 
145  (1890).  A  sale  of  a  certificate  to 
the  effect  that  when  stock  is  issued 
a  specified  amount  will  be  issued  to 
the  holder  is  a  valid  sale  and  is  not 
defeated  by  the  statute  of  limita- 
tions. Meehan  v.  Sharp,  151  Mass. 
564  (1890).  Where  certain  owners  of  , 
stock  place  it  in  the  hands  of  a 
trustee  for  sale  and  the  trustee  in- 
vites subscriptions  thereto,  the  sub- 
scription contract  providing  for  pay- 
ment of  one-third  down  ,and  the 
balance  when  called  for,  the  statute 
of  limitations  is  no  bar  to  an  action 
for  the  two-thirds,  although  six  years 
have  elapsed  since  the  first  payment 
was  made.  Williams  v.  Taylor,  120 
N.  Y.  244  (1890). 

3  A  person  entitled  by  contract  to 
purchase  stock  of  another  may  col- 
lect damages  against  the  latter  for 
failui'e  to  comply  with  the  terms  of 
the  agreement.    Rand  v.  Wiley,  70 
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specific  perf  ormance.*  In  almost  all  cases,  however,  his  remedy 
is  an  action  for  damages  only,  inasmuch  as  specific  performance 
of  a  sale  of  personalty  is  rarely  granted. 

§  337.  Specific  performance  as  a  remedy  for  hreach  of  a  con- 
tract to  sell  stoclc. —  It  frequently  happens  that  the  person  who 
has  contracted  to  purchase  stock  is  particularly  anxious  to  pro- 
cure that  stock,  and  that,  under  the  circumstances  of  the  case, 
the  stock  is  worth  to  him  a  value  not  to  be  compensated  for  by 
mere  money  damages.  This  cannot  happen  in  the  case  of  a 
•contract  to  sell  securities  issued  by  the  government,  since  they 
m.ay  be  easily  purchased  in  the  market.  Accordingly  it  is  well 
established,  both  in  England  and  America,  that  a  contract  for 
the  sale  of  government  securities  will  not  be  specifically  en- 
forced by  a  court  of  equity,  but  the  vendee  may  sue  the  vendor 
in  an  action  at  law  for  damages  for  breach  of  contract.^ 

§  338.  An  entirely  different  rule  prevails  as  regards  contracts 
for  the  sale  of  stock  of  private  corporations.  If  the  stock  con 
tracted  to  be  sold  is  easily  obtained  in  the  market,  and  there 
are  no  particular  reasons  why  the  vendee  should  have  the  par- 
ticular stock  contracted  for,  he  is  left  to  his  action  for  damages. 
But  where  the  value  of  the  stock  is  not  easily  ascertainable,  or 
the  stock  is  not  to  be  obtained  readily  elsewhere,  or  there  is 

Iowa,  110  (1886).  Where  a  person  is  stock.  Barnes  v.  Brown,  130  N.  Y. 
paid  for  stock  and  fails  to  deliver,  372  (1892).  Where  the  vendor  of 
the  measure  of  damages  for  a  breach  stock  is  unable  to  obtain  the  stock 
of  the  contract  is  what  it  would  cost  for  delivery  by  reason  of  an  injunc- 
the  party  to  purchase  the  stock  which  tion  against  the  corporation,  the 
he  is  entitled  to.  If  he  cannot  pur-  vendee  may  sue  for  the  return  of  the 
chase  it,  then  the  par  value  of  the  purchase-money.  Rose  v.  Foord,  96 
stock  is  the  measure  of  value,  inas-  Cal.  152  (1893).  That  damages  are  a 
much  as  he  would  have  had  to  pay  sufficient  remedy,  see  1  University 
that  to  the  corporation  in  order  to  Law  Rev.  218  (1894). 
have  had  the  stock  issued  to  him.  i  See  next  section. 
Barnes  v.  Seligman,  55  Hun,  339  2  Ross  v.  Union  Pac.  R'y,  Woolw. 
(1890).  Where  a  vendor  of  stock  in  26,  82  (1863);  S.  C,  20  Fed.  Cas.  1245, 
a  corporation  which  has  a  franchise,  1247;  Cud  or  Cuddee  v.  Eiitter,  1  P. 
but  nothing  else,  is  entitled  to  two  Wms.  570  (1719);  S.  C,  5  Vin.  Abr. 
thousand  shares  of  full-paid  stock  at  538  (1720) ;  Dorison  v.  Westbrook,  5 
a  later  date,  according  to  the  con-  Vin.  Abr.  540  (1722) ;  Cappur  v.  Harris, 
tract  of  sale,  his  measure  of  dam-  Bunb.  135  (1723);  Buxton  v.  Lister, 
ages  for  failure  of  the  vendee  to  de-  3  Atk.  383  (1746).  Cf.  Doloret  v.  Roths- 
liver  the  two  thousand  shares  is  child,  1  Sim.  &  S.  590  (1834);  Colt  v. 
nominal  damages,  where  there  was  Nettervill,  2  P.  Wms.  304  (1735).  See 
no  market  or  actual  value  for  the  also  78  L.  T.  Rep.  426  (1898). 
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Some  particular  and  reasonable  cause  for  the  vendee's  requir- 
ing the  stock  contracted  to  be  delivered,  a  court  of  equity  will 
■decree  a  specific  performance  and  compel  the  vendor  to  deliver 
the  stock. 

This  rule,  as  applicable  to  contracts  for  the  sale  of  railway- 
stock,  was  clearly  established  in  England  in  1841,  in  the  cp.se 
■of  Duncuft  V.  Albrecht.^  pontj-acts  for  the  sale  of  stock  in 
mining  and  other  private  corporations  will  also  be  specifically 
enforced  under  some  circumstances.^ 


1 13  Sim.  189  (1841);  Parish  u  Parish, 
82  Beav.  207  (1863),  granting  also  an 
accounting  of  dividends ;  Poole  v.  Mid- 
dleton,  39  Beav.  646  (1861);  Turner 
V.  Moy,  33  L.T.  Rep.  56  (1875);  Beckitt 
V.  Bilbrough,  8  Hare,  188(1850),  dictum. 
Contra,  dictum  in  Ross  v.  Union  Pa- 
cific R'y,  Woolw.  36, 33  (1863);  S.  C,  30 
Fed.  Cas.  1245, 1347,  per  MiUer,  J.  In 
Cheale  v.  Kenward,  3  De  G.  &  J.  37 
<1858),  the  court  said:  "There  is  no 
doubt  that  a  bill  will  lie  for  a  spe- 
cific performance  of  an  agreement  to 
transfer  railway  shares.  This  was  set 
at  rest  by  Duncuft  v.  Albrecht,  13 
Sim.  189  (1841)."  In  Leach  v.  Fobes,  77 
Mass.  506  (1858),  specific  performance 
of  a  contract  to  convey  land  and 
stock  was  granted  chiefly  because  of 
the'land  part  of  the  cpntract.  Todd 
V.  Taf  c,  89  Mass.  371  (1863),  decreed 
specific  performance  of  contract  to 
convey  railway  shares.  See  also  Bald- 
win V.  Commonwealth,  11  Bush  (Ky.), 
417  (1875) ;  Aslie  v.  Johnson,  2  Jones, 
Eq.  (N.  C.)  149  (1855).  As  to  when 
specific  performance  of  a  contract 
to  sell  stock  will  be  specifically  en- 
forced, see  also  1  White  &  T.  Lead. 
Cas.  914r-923,  etc.  As  to  possibility 
of  mandatory  injunction,  see  author- 
ities in  High  on  Injunctions. 

2  Treasurer  v.  Commercial  Coal  Min. 
Co.,  23  CaL  390  (1863).  Specific  per- 
formance of  a  contract  to  seU  stock 
may  be  had  where  its  value  is  not 
•easily  ascertainable.  Manton  v.  Ray, 
18  R.  L  673  (1894).  See  also  Frue  v. 
Houghton,  6  Colo.  318  (1883),  and  §  61, 


supra.  As  applicable  to  manufact- 
uring corporations,  see  Chater  v.  San 
Francisco,  etc.  Co.,  19  Cal.  219  (1861). 
Granted  in  a  towboat  association  case 
in  White  v.  Schuyler,  1  Abb.  Pr.  (N.  S.) 
300  (1865).  Refused  in  the  case  of 
stock  in  a  land  association.  Jones  v. 
Newhall,  115  Mass.  344  (1874).  And 
in  a  paper  company.  Noyes  v.  Marsh, 
123  Mass.  286  (1877).  See  Cusliman 
V.  Thayer  Mfg.  Co.,  76  N.  Y.  365  (1879). 
"  While  the  general  rule  is  for  courts 
of  equity  not  to  entertain  jurisdic- 
tion for  a  specific  performance  on  the 
sale  of  stock,  this  rule  is  limited  to 
cases  where  a  compensation  in  dam- 
ages would  furnish  a  complete  and 
satisfactory  remedy."  This  case,  how- 
ever, is  not  a  case  of  specific  perform- 
ance of  a  sale  of  stock,  but  of  com- 
pelling the  corporation  to  register  a 
transfer.  See  also,  in  general,  Austin 
V.  GiUaspie,  1  Jones,  Eq.  (S.  C.)  261 
(1854);  Nutbrown  v.  Thornton,  10 
Ves.  Jr.  160  (1804);  Shaw  v.  Fisher,  5 
De  G.,  M.  &  G.  596  (1855);  Wynne 
V.  Price,  3  G.  &  Sm.  310  (1849);  Wil- 
son V.  Keating,  7  W.  R.  484  (1859); 
Oriental,  etc.  Steam  Co.  v.  Briggs,  2 
Johns.  &  H.  635  (1861) ;  Paine  v.  Hutch- 
inson, L.  R.  3  Eq.  257  (1866);  Shep- 
herd V.  Gillespie,  L.  R.  5  Eq.  293  (1867) 
Bermingham  v.  Sheridan,  88  Beav, 
660(1864);  Strasburg  R.  R.  u  Echter- 
nacht,  31  Pa.  St.  330  (1853);  Fallon  v. 
Railroad  Co.,  1  Dill.  131  (1871);  S.  C; 
8  Fed.  Cas.  977.  In  regard  to  a  spe- 
cific performance  of  a  trust  of  stock, 
see  Ferguson  v.  Paschall,  11  Mo.  267 
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Specific  performance  is  often  granted  as  between  several  par- 
ties each,  of  whom  is  entitled  to  a  certain  part  of  stock  which 
is  received  by  or  held  in  the  name  of  one  of  them.  A  court 
will  compel  him  to  distribute  the  stock  in  accordance  with  the 


(1848);  Cowles  v.  Wliitman,  10  Conn. 
121  (1834);  Clark  v.  Flint,  39  Mass. 
231  (1839);  Mechanics'  Bank  v.  Seton, 
1  Pet.  399  (1828);  Gage  v.  Fisher,  5  N. 
Dak.  297  (1895).  Specific  perform- 
ance of  a  contract  to  sell  stock  will 
be  decreed  where  the  stock  has  no 
recognized  market  value,  and  can- 
not be  bought  in  the  market.  Good- 
win, etc.  Co.'s  Appeal,  117  Pa.  St.  514 
(1888).  Specific  performance  was  re- 
fused in  Eckstein  v.  Downing,  64 
N.  H.  248  (1886),  there  being  no  evi- 
dence that  the  vendee  had  any  wish 
or  reason  for  wishing  to  own  that 
particular  stock  or  stock  in  that  par- 
ticular corporation.  See  also  Cruse 
V.  Paine,  L.  R.  6  Eq.  641  (1868).  Where 
a  stockholder,  who  is  also  a  director, 
contracts  to  give  a  person  a  certain 
amount  of  stock  if  he  wiU  do  certain 
work  for  the  corporation,  and  the 
board  of  directors,  including  this  di- 
rector, discharge  such  person  with- 
out cause,  and  thus  prevent  comple- 
tion, a  court  of  equity  wiU  compel 
a  delivery  of  the  stock.  Price  v. 
Minot,  107  Mass.  49  (1871).  In  suits 
in  eqiiity  to  compel  a  transfer  of 
stock,  parties  interested  by  a  pur- 
chase from  the  defendant  should  be 
brought  in.  O'Connor  v.  Irvine,  74 
CaL  435  (1887).  Specific  perform- 
ance of  a  contract  to  sell  stock  will 
be  decreed  where  the  property  of 
the  corporation  is  real  estate  —  a  dis- 
tillery —  and  the  real  transaction  is  a 
sale  of  the  entire  property.  Megib- 
ben  V.  Perin,  49  Fed.  Bep.  188  (1892). 
Specific  performance  will  not  be  de- 
creed where  there  is  doubt  both  as 
to  the  contract  actually  being  made 
and  as  to  the  consideration,  one  party 
being  dead.  Hibbert  v.  Mackinnon, 
79  Wis.  673  (1891).    Where  a  debtor 


a,greed  to  transfer  stock  as  collateral 
security  for  a  debt,  and  died  insolv- 
ent before  doing  so,  the  court  refused 
to  enforce  specific  performance  of 
the  agreement  to  the  injury  of  other 
creditors.  City  F.  Ins.  Co.  v.  Olm- 
stead,  33  Conn.  476  (1866).  In  gen- 
eral, see  also  Stevens  v.  WUson,  18 
N.  J.  Eq.  447  (1867).  An  aUeged 
vendee's  suit  for  a  dividend  is  res 
judicata  as  to  a  suit  for  the  stock. 
Shepard  v.  Stockham,  45  Kan.  244 
(1891). 

Where  a  person  claims  that  he  has 
a  contract  for  the  purchase  of  stock 
which  the  stockholder  vendor  is 
about  to  sell  or  has  already  sold  to 
others,  and  the  first-named  person 
brings  a  suit  in  equity  to  obtain  the 
stock,  he  must  show,  first,  that  it  is 
a  case  for  specific  performance;  and 
second,  that  the  stock  was  impressed 
with  a  trust,  and  tliat  the  last  pur- 
chaser took  with  notice  of  that  trust. 
See  1  White  &  T.  Lead.  Cas.  914,  919,. 
and  Pooley  v.  Budd,  14  Beav.  84,  43,- 
44  (1851). 

Lindley  on  Company  Law  (5th  ed.) 
states  the  rule  as  follows:  "Aeon- 
tract  for  the  sale  of  shares  by  one 
individual  to  another  is  distinguish- 
able in  many  respects  from  a  con- 
tract for  the  allotment  and  accept- 
ance of  shares  in  a  company,  and 
Lord  RomiUy  refused  to  decree  spe- 
cific performance  of  a  contract  of 
this  kind,  on  the  gTound  that  the 
decree  would  be  ineffectual,  as  the 
shares  might  be  transferred  immedi- 
ately after  the  contract  was  per- 
formed. Sheffield  Gas,  etc.  Co.  v. 
Harrison,  17  Beav.  294  (1858);  Bluck 
V.  Mallalue,  27  Beav.  398  (1859);  Col- 
mnbine  v.  Chichester,  2  Ph.  Ch.  27 
(1846).  ...  In   this  last  case  ther& 
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contract.  Such  cases  arise  often  in  "  pools  "  of  stock,  and  in 
selling  property  to  the  company  in  consideration  of  stock  and 
in  buying  stock  iu  the  names  of  other  persons  or  agents.  Thus, 
where  parties  to  a  construction  contract  agreed  to  divide  the 
stock  in  a  certain  way,  a  court  of  equity  wiU  grant  specific  per- 


were  oircumstances  to  show  that  spe- 
cific performance  was  impossible." 
Page  586. —  "In  order  that  specific 
performance  of  an  agreement  to  take 
or  deliver  shares  in  a  company  may- 
be decreed,  it  is  necessary  that  the 
agreement  shoiild  be  concluded  and 
binding  (which  it  was  not  in  Oriental, 
etc.  Co.  V.  Briggs,  4  De  G.,  F.  &  J. 
191  — 1861),  and  be  untainted  by 
fraud  (which  was  not  the  case  in 
New  Brunswick,  etc.  Co.  v.  Mugge- 
ridge,  4  Drew.  686—1859,  and  1  Drew. 
&  Sm.  363 ;  or  in  Maxwell  v.  Port  Ten- 
nant,  etc.  Co.,  34  Beav.  495  — 1858),  or 
unfairness  (as  to  agreements  between 
co-directors,  see  Flanagan  v.  Great 
Western  E'y,  L.  E.  7  Eq.  116  — 
1868),  and  be  capable  of  being  per- 
formed by  the  defendant  (Ferguson 
u  Wilson,  L.  E.  2  Ch.  App.  77—1866; 
Columbine  v.  Chichester,  2  Ph.  Ch. 
27  — 1846),  and  not  involve  any  breach 
of  trust  (Fry,  Sp.  Perf.,  p.  177,  2'd  ed.; 
and  see  Flanagan  v.  Great  Western 
E'y.  L.  E.  7  Eq.  116  —  1868),  or  per- 
formance by  either  party  of  obliga- 
tions the  performance  of  which  a 
court  cannot  practically  enforce 
(Flanagan  v.  Great  Western  E'y,  7 
Eq.  IIG  — 1868;  Stooker  v.  Wedder- 
burn,  3  K  &  J.  393  — 1857)."  Pago 
587. —  "  An  action  wiU  lie  for  specific 
performance  of  a ,  contract  for  the 
purchase  and  sale  of  shares,  if  it  is 
capable  of  being  performed  (see  as  to 
this,  Berminghana  v.  Sheridan,  33 
Beav.  660 — 1864,  and  compare  Poole 
V.  Middleton,  39  Beav.  646  —  1861); 
.  .  .  and  the  purchaser  will  be  com- 
pelled to  pay  the  price,  although  it 
may  have  been  expressed  to  be  paid 
in  the  deed  of  transfer,  if,  in  fact, 
it  was  not  thus  paid  (Wilson  v.  Keat- 


ing, 27  Beav.  131,  and  4  De  G.  &  J. 
588  — 1859).  The  case  seems,  at  first 
sight,  to  have  been  a  hard  one  upon 
the  defendant;  but  the  deed  stated 
that  he  had  paid  the  money,  and  this 
he  knew  was  not  the  fact.  He  could 
not,  therefore,  be  treated  as  having 
been  misled  by  the  plaintiff  or  by 
the  contents  of  the  deed;  and  will  be 
compelled  to  accept  a  transfer  of  the 
shares  he  has  bought  and  to  indem- 
nify the  seller  from  all  liabilities 
accruing  subsequently  to  the  sale 
(Wynne  v.  Price,  3  De  G.  &  S.  310  — 
1849).  As  to  the  right  of  a  mortgagee 
of  shares  to  an  indemnity  from  his 
mortgagor,  see  Phene  v.  Gillan,  5 
Hare,  1  — 1845);  and  the  seller  will 
be  compelled  to  account  for  any 
moneys  he  may  have  received  from 
an  improper  subsequent  sale  to  an- 
other person  (Beckitt  v.  Bilbrough, 
8  Hare,  188  —  1850).  The  court  has, 
however,  refused  to  compel  a  pur- 
chaser of  scrip  to  accept  shares,  and 
indemnify  the  seller  from  caUs  upon 
them  (Jackson  v.  Cocker,  4  Beav.  59 — 
1841.  Compare  this  with  the  last 
case);  and  to  compel  an  allottee  of 
shares  to  accept  them,  and  to  exe- 
cute the  company's  deed  in  respect 
of  them  (Sheffield,  etc.  Gas  Co.  v. 
Harrison,  17  Beav.  294  —  1853);  and 
to  compel  the  promoters  of  a  com- 
pany to  deliver  shares  to  a  subscriber 
to  the  company  (Columbine  v.  Chi- 
chester, 3  Ph.  Ch.  37  — 1846).  In  tlois 
case,  however,  the  promoters  did  not 
appear  to  have  any  shares  which  they 
could  allot).  Neither  wiU  the  court 
interfere  to  compel  the  completion 
of  a  gratuitous  and  intended  trans- 
fer (see  Milroy  v.  Lord,  4  De  G.,  F.  & 
J.  364  — 1863)."  — Pages  499,  500. 
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f ormanoe  and  order  transfers  of  the  stock,  it  having  no  market 
value  and  the  remedy  at  law  being  inadequate.^ 

Specific  performance  may  also  be  said  to  be  granted  where  a 
corporation  is  ordered  by  a  court  to  issue  certificates  of  stock 
to  its  stockholders.- 

Specific  performance  will  not  be  granted,  however,  where 
the  purpose  of  the  purchaser  of  stock  is  to  obtain  control  of  a 
national  bank,  when  the  change  in  management  would  prob- 
ably be  to  the  detriment  of  the  bank.'  "Where  the  vendor's 
contract  is  to  deliver  stock  and  construct  a  railway,  the  court 
vfiU  not  decree  specific  performance,  since  part  of  the  contract 
is  never  the  subject  of  such  compulsory  performance.*  Specific 
performance  of  a  contract  to  deliver  bonds  will  not  be  granted 
where  the  party  seeking  performance  is  not  himself  able  to 
fuUy  perform.'  A  vendor  cannot  have  specific  performance 
where  he  had  told  the  vendee  that  a  certain  person  of  respon- 
sibility had  offered  a  higher  price  for  the  stock,  when  in  fact 
such  person,  after  making  the  offer,  had  iavestigated  and  then 
had  withdrawn  the  offer.*  If  the  vendor  is  not  in  possession 
of  the  desired  stock,  specific  performance  will  not  be  granted,^ 
except  to  the  amount  of  stock  which  he  has.^  But  where  a  per- 
son, who  is  under  contract  to  deliver  certain  stock,  gives  the 
stock  to  a  relative  for  nothing,  the  party  entitled  to  the  stock 
by  contract  may  compel  such  relative  to  give  up  the  stock.' 

1  Krohn  v.  Williamson,  63  Fed.  Eep.  hence  will  not  tie  up  the  stock  of  the 
869  (1894) ;  aflf'd,  66  Fed.  Eep.  655.  See  former.  Peto  v.  Brighton,  etc.  E'y,  1 
also  §§  333,  334.  supra,  and  §  705,    Hem.  &  M.  468  (1863). 

infra  and  50  N.  E.  Rep.  648.  sgtokes  v.  Stokes,   148  N.  T.  708 

2  See  §  61,  supra,  and  §  766,  infra,    (1896). 

relative  to  contractors.  6  Moline  Plow  Co.  v.  Carson,  73  Fed. 

3  Foil's  Appeal,  91  Pa.  St.  434  (1879),    Eep.  387  (1895). 

the  court  saying:  "  I  know  of  no  in-  '  Colimabine  v.  Chichester,  2  Ph.  Ch. 
stance  in  this  state  in  which  a  court  37  (1846).  Specific  performance  as  to 
of  equity  has  decreed  specific  per-  issuing  stock  is  not  decreed  when  per- 
formance of  a  sale  of  stock."  formance  is  impossible.  Summerlin 
*  Eoss  V.  Union  Pac.  E'y,  Woolw.  v.  Fronteriza,  etc.  Co.,  41  Fed.  Rep. 
26  (18631,  per  Miller,  J.;  S.  C,  20  Fed.  249  (1890).  An  injxmction  against  a 
Cas.  1345.  The  court  will  not  decree  transfer  in  the  meantime  may  be 
specific  performance  of  a  contract  of  granted.  Euttman  v.  Hoyt,  N.  Y.  L. 
a  company  to  deliver  its  stock  to  a  J.,  July  19, 1890. 
constructor  of  its  road,  even  though  8  Tm-ner  v.  Moy,  33  L.  T.  Eep.  50 
the  latter,  the  complainant,  is  will-  (1875). 

ing  to  perform.    The  court  cannot  ^  Graham  v.  O'Connor,  73  L.  T.  Rep. 

compel  the  latter  to  perform,  and  712  (1890). 
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Although  a  court  of  equity  refuses  to  grant  specific  performance, 
yet  it  will  not  always  send  the  party  to  a  court  of  law,  but 
in  some  of  the  states  will  grant  him  damages.^  "Where  a  vendee 
of  stock  seeks  specific  performance  he  must  tender  the  price, 
and  cannot  first  demand  that  the  stock  be  deposited  in  a  bank.^ 
In  a  suit  for  specific  performance  of  a  sale  of  stock,  the  com- 
plaining Tendee  may  have  a  prelinainary  injunction  against  the 
vendor's  selling  to  others.^  Where  a  vendee  of  stock  brings 
action  for  a  specific  performance,  and  obtains  judgment,  the 
judgment  should  be  in  the  alternative,  either  for  the  stock  or 
for  damages  specified  in  the  decree.''  In  a  suit  by  a  claimant 
of  stock  to  obtain  the  stock  from  another  person,  the  corpora- 
tion is  a  proper  but  not  a  necessary  party .^  But  in  a  suit  to 
compel  a  corporation  to  transfer  to  the  plaintiff  stock  standing 
on  its  books  in  the  name  of  a  third  person,  the  corporation  and 
the  third  person  are  both  necessary  parties.*  Laches  may  con- 
stitute a  bar  to  the  bill  in  equity  to  enforce  specific  perform- 
ance.''   Where  a  person  claims  to  hold  stock  in  a  corporation, 


1  Wonson  v.  Fenno,  129  Mass.  405 
(1880).  Cf.  Austin  v.  Gillaspie,  1  Jones, 
Eq.  (N.  C.)  261  (1854). 

2  Wescott  V.  Mnlvane,  58  Fed.  Rep. 
305  (1893),  holding  also  that  if  the 
vendee,  after  obtaining  an  injunction 
against  a  sale  of  the  stock  by  the 
vendor  to  others,  withdraws  his  de- 
mand for  specific  performance  and 
asks  merely  for  damages,  the  injunc- 
tion will  be  dissolved. 

3  McLure  v.  Sherman,  70  Fed.  Eep. 
190  (1895). 

4  Eastman  v.  Eeid,  101  Ala.  320 
(1893). 

5  Williamson  v.  Krohn,  66  Fed.  Eep. 
Gj5  (1895);  Johnson  v.  Kirby,  65  CaL 
4S2  (1884),  and  see  §  361,  infra,  and  §  3, 
supra.  The  corporation  is  a  proper 
but  not  a  necessary  party  to  an  ac- 
tion by  one  person  to  compel  another 
person  to  transfer  stock  to  him  in  ac- 
cordance with  the  contract.  Sayward 
V.  Houghton,  82  CaL  628  (1890).  Where 
a  citizen  of  Wisconsin  claims  stock 
in  a  Wisconsin  corporation  as  against 
a  citizen  of  Illinois  in  whose  name  the 


stock  stands  on  the  corporate  books, 
the  corporation  is  a  necessary  party 
defendant  and  the  case  cannot  be 
removed  to  the  federal  com-ts.  Rog- 
ers V.  Van  Nortwick,  45  Fed.  Rep.  513 
(1891).  The  coi-poration  is  a  proper 
party  defendant.  Kendig  v.  Dean, 
97  U.  S.  423  (1878);  Budd  v.  Munroe, 
18  Hun,  316  (1879);  Crump  v.  Thurber, 
115  U.  S.  56  (1885).  The  reason  of  this 
rule  is  that  complete  possession  of 
the  stock  can  be  obtained  only  by 
obtaining  a  transfer  of  that  stock  on 
the  corporate  books  to  the  plaintifiE. 

est.  Louis,  etc.  R'y  v.  Wilson,  114 
U.  S.  60  (1885). 

''  Seven  years'  delay  in  bringing  suit 
for  specific  performance  is  a  bar. 
York  V.  Passaic,  etc.  Co.,  30  Fed.  Rep. 
471  (1887).  Five  years'  delay  held 
fatal  where  "the  relations  of  the  par- 
ties have  changed  and  the  stock  has 
greatly  appreciated  in  value."  Mun- 
dy  V.  Davis,  20  Fed.  Eep.  353  (1884). 
Where  a  person  sells  stock  to  be  de- 
livered within  a  reasonable  time,  and 
receives  the  money  for  it,  but  is  un- 
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as  against  another  person,  and  sues  the  corporation  without 
joining  the  second  claimant,  the  latter  is  not  bound  by  the  judg- 
ment, even  though  he  is  notified  of  the  suit,  it  appearing  that 
he  was  not  allowed  to  take  part  in  the  trial.^  A  suit  by  the 
purchaser  of  a  certificate  of  stock  to  compel  delivery  may  be 
brought  at  the  place  where  the  certificate  is,  and  absent  defend- 
ants may  be  served  by  publication.^  Where,  pending  an  appeal 
from  a  decree  ordering  a  person  to  turn  stock  over  to  another, 
the  former  pays  assessments  on  the  stock,  he  cannot  recover 
these  assessments  from  the  latter  if  the  decree  is  affirmed.' 

§  339.  Seventeenth  section  of  statute  of  frauds  as  affecting 
siles  of  stock. —  In  England  the  rule  is  firmly  established  that 
the  seventeenth  section  of  the  statute  of  frauds,  relating  to  con- 
tracts for  the  sale  of  "  goods,  wares,  and  merchandise,"  does  not 
apply  to  sales  of  stock.  'So  delivery,  payment  of  earnest  money, 
or  memorandum  in  writing  is  necessary  in  order  to  render  the 
contract  of  sale  valid.  This  principle  of  law  was  doubted  in 
the  early  cases,*  but  was  determined  by  the  case  of  Humble  v. 
Mitchell,  in  1839.^  In  1838  this  question  arose  in  this  country, 
apparently  for  the  first  time,  and  it  was  decided  in  Tisdale  v. 

able  to  perform  his  contract  by  rea-  2  Ryan  v.  Seaboard,  etc.  E.  B.,  83 

son  of  an  injunction,  the  statute  of  Fed.  Bep.  889  (1897).    See  g§  13,  361. 

limitations  begins  to  run  from  the  s  Irvine  v.  Angus,  84  Fed.  Bep.  127 

vendee's  demand  for  the  return  of  (1897). 

the  purchase-money.  Eose  v.  Foord,  <  Mussell  v.  Cooke,  Finch's  Prec.  in 
96  CaL  154  (1893).  Three  years'  delay  Ch.  533  (1730),  holding  that  the  stat- 
in bringing  action  for  specific  per-  ute  applied,  but  was  not  properly 
formanoe,  the  stock  in  the  meantime  pleaded;  Pickering  v.  Appleby,  1 
having  increased  tenfold  in  value,  is  Com.  Bep.  353  (1721),  not  decided,  the 
fatal.  Sogers  v.  Van  Nortwick,  87  judges  being  divided  six  and  six; 
Wis.  414  (1894).  Acourtof  ectuitymay  Colt  v.  Nettervill,  2  P.  Wms.  304 
enforce  a  written  agreement  for  the  (1725),  not  decided,  the  lord  chan- 
delivery  of  stock.  A  court  of  equity  cellor  saying  it  was  too  difficult  to 
has  jurisdiction  although  the  party  decide  on  a  demurrer;  Crull  v.  Dod- 
who  contracted  to  deliver  the  stock  son,  Sel.  Cas.  Ch.  t.  King  (3d  ed., 
has  disposed  of  the  stock  for  cash.  p.  113  — 1735),  statute  held  to  apply. 
The  lapse  of  time  is  no  bar  to  the  5  n  a.  &  E.  205,  followed  in  Dun- 
suit,  there  being  a  complete  breach  cuft  v.  Albrecht,  12  Sim.  189  (1841), 
of  trust,  unless  such  lapse  is  excep-  the  court  saying  that  the  statute  ap- 
tionaUy  great,  the  facts  having  been  plies  only  to  goods  capable  of  part 
concealed.  Wood  i).  Perkins,  57  Fed.  delivery;  Hibblewhite  u  McMorine, 
Bep.  258  (1893).  6  M.  &  W.  300,  314  (1840);  Tempest  v. 
1  Fifth,  etc.  Society  v.  Holt,  39  Atl.  Kibwr,  3  C.  B.  249  (1846);  Heseltine 
Bep.  393  (Pa.,  1898).  v.  Siggers,  1  Exoh.  856  (1848). 
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Harris,'  chiefly  on  the  authority  of  the  early  English  cases,  that 
a  contract  for  the  sale  of  stock  was  within  the  seventeenth  sec- 
tion of  the  statute  of  frauds.  This  decision  has  been  uniformly 
followed  in  America.^ 

A  broker,  however,  as  a  common  agent,  may  make  the  memo- 
randum for  both  parties.'  A  part  payment  of  the  consideration 
makes  .the  contract  valid,*  and  a  payment  in  property^  or  serv- 
ices ^  suffices.    The  usual  transfer  on  the  back  of  a  certificate 


1 37  Mass.  9. 

2Baltzen  v.  Nicolay,  53  N.  Y.  467 
(1873),  rigidly  applying  the  rule; 
North  II.  Forest,  15  Conn.  400  (1843), 
where  the  court  say:  "Such  con- 
tracts fall  clearly  within  the  mis- 
chiefs which  the  legislature  by  the 
statute  intended  to  remedy.  There 
is  as  much  danger  of  fraud  and  per- 
jury in  the  parol  proof  of  such  con- 
tracts as  in  any  other; "  Pray  v. 
Mitchell,  60  Me.  430  (1872);  Fine  v. 
Hornsby,  2  Mo.  App.  61  (1876);  Colvin 
V.  Williams,  3  Har.  &  J.  (Md.)  38 
<1810);  Sherwood  ^v  Tradesman's  Nat, 
Bank,  16  N.  Y.  W.  Dig.  533  (1883); 
S^rench  v.  Sanger,  N.  Y.  L.  J.,  July  33, 
1892.  Cf.  Brownson  v.  Chapman,  63 
N.  Y.  635  (1875).  Contra,  dictum, 
Vawter  v.  Griffin,  40  Ind.  593,  603 
{1873).  See  Eeed,  Stat,  of  Frauds, 
§  334;  Hagar  v.  King,  38  Barb.  200 
(1862),  holding  that  the  sale  of  rail- 
road bonds  is  within  the  statute.  A 
subscription  for  stock  is  not  a  con- 
tract for  the  sale  of  goods,  etc.,  within 
the  meaning  of  the  statute  of  frauds. 
Webb  V.  Baltimore,  etc.  E.  E.,  77  Md. 
93  (1893).  In  Florida  the  statute  ap- 
plies, the  word  "personal"  property 
being  used.  Southern  Life  Ins.  Co. 
V.  Cole,  4  Fla.  359,  378  (1852).  See 
also  Mason  v.  Decker,  72  N.  Y.  595 
<1878),  affirming  10  Jones  &  S.  115; 
Johnson  v.  Mulry,  4  Eob.  (N.  Y.)  401 
'(1867),  holding  that  the  New  York 
Stock  Jobbing  Act  (Laws  N.  Y.  1858, 
ch.  134)  did  not  affect  the  application 
of  the  statute  of  frauds.  The  statute 
is  not  sufficiently  pleaded  by  alleg- 


ing that  the  contract  of  sale  of  stock 
"  was  void  in  law  and  not  binding 
upon  him."  Vaupell  v.  Woodward,  3 
Sandf.  Ch.  143  (1844).  The  question 
of  whether  there  was  a  delivery  suffi- 
cient to  take  a  case  of  sale  of  stock 
out  of  the  statute  of  frauds  was  sub- 
mitted to  the  jury  in  Hinchman  v. 
Lincoln,  134  U.  S.  38  (1888),  discussed 
in  N.  Y.  D.  Eeg.,  Jan.  38, 1888.  A  con- 
tract to  sell  stock  at  the  vendee's  op- 
tion within  three  years  is  not  void  by 
the  statute  of  frauds,  since  the  option 
may  be  exercised  within  a  year.  Sed- 
don  V.  Eosenbaum,  85  Va.  928  (1889). 
Without  a  memorandum  in  writing 
a  contract  for  the  sale  of  stock  is  not 
enforceable,  although  made  in  the 
Stock  Exchange,  whose  rules  provide 
that  the  contract  shall  be  enforce- 
able. Eyers  v.  Tuska,  14  N.  Y.  Supp. 
926  (1891).  A  subscription  payable 
when  the  road  reaches  a  certain 
point  becomes  absolutely  payable 
then  upon  demand.  The  statute  of 
frauds  does  not  apply  to  such  a  sub- 
scription. Webb  V.  Baltimore,  etc, 
E.  E.,  77  Md.  92  (1893). 

sColvin  V.  WUUams,  3  Har.  &  J. 
(Md.)  38  (1810). 

*  Thompson  v.  Alger,  53  Mass.  428 
(1847).  A  check  is  a  part  payment, 
taking  a  sale  of  stock  out  of  the  stat- 
ute of  frauds.  McLure  v.  Sherman, 
70  Fed.  Eep.  190  (1895). 

s  Eastern  E.  E.  v.  Benedict,  76  Mass, 
212  (1857). 

6  White  V.  Drew,  56  How.  Pr.  53 
(1878),  holding  that  the  furnishing  of 
reliable  information  is  sufficient. 
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of  stock,  when  signed  by  the  stockholder,  is  suificient  to  satisfy 
the  statute  of  frauds.'  The  statute  does  not  apply  as  between 
partners  for  the  purpose  of  buying  stock.^  A  contract  for  the 
sale  of  stock  in  a  corporation  not  yet  incorporated  has  been 
held  not  to  be  within  the  statute.'  The  statute  must  be  pleaded 
in  order  to  be  effectual  as  a  defense.*  The  assignee  of  a  con- 
tract for  the  sale  of  stock,  void  by  the  statute  of  frauds,  takes- 
nothing  by  the  assignment.^  An  agreement  by  the  vendor  of 
stock  to  take  it  back  at  any  time  is  not  affected  by  the  statute, 
and  such  an  agreement  is  a  part  of  the  executed  sale."  Where 
the  vendor  of  stock  agrees  to  take  it  back,  and  in  the  mean- 
rendered.  Boardman  v.  Cutter,  128 
Mass.  388  (1880). 


1  Flowers  v.  Steiner,  108  Ala.  440 
(1895).  Where  stock  is  sold  and  the 
certificate  transferred  to  the  vendee, 
and  is  then  attached  to  a  note  given 
in  payment  of  part  of  the  purchase 
price,  this  constitutes  a  delivery  and 
acceptance  of  the  stock,  and  the  stat- 
ute of  frauds  does  not  invalidate  the 
sale.  Dinkier  17.  Baer,  93  Ga.  433  (1893). 
In  Cameron  v.  Tompkins,  73  Hun,  113 
(1893),  it  was  held  that  the  statute  of 
frauds  prevented  the  collection  of  a 
note  which  was  given  in  payment 
for  stock,  even  though  the  stock  was 
collateral  security  for  the  note,  and 
even  though  there  were  letters  px-ior 
to  the  sale  in  which  the  proposed 
sale  was  referred  to.  The  court  said: 
"  A  contract  to  sell  shares  of  stock  in 
a  private  corporation  is  within  the 
third  section  of  the  statute  of  frauds 
of  the  state  of  New  York." 

2Tomlinson  v.  Miller,  7  Abb.  Pr. 
(N.  S.)  364  (1869).  Nor  as  between 
persons,  one  of  whom  buys  stock  in 
his  own  name  for  the  joint  i  benefit 
of  both.  Stover  v.  Flack,  41  Barb. 
163  (1862). 

3  Gadsden  v.  Lance,  McMulL  Eq. 
(S.  C.)  87  (1841);  Green  v.  Brookins, 
33  Mich.  48,  54  (1871),  where  a  person 
was  induced  to  subscribe  on  parol 
contract  that  a  purchaser  for  the 
stock  would  aftei'wards  be  found. 
1(1  Massachusetts,  on  similar  facts, 
except  that  a  certain  person  agreed 
to  purchase,  a  contrary  decision  was 


<  Porter  v.  Wormser,  94  N.  Y.  481,. 
450  (1884). 

6  Mayer  v.  Child,  47  CaL  142  (1873). 

6  Fitzpatrick  v.  Woodruff,  96  N.  Y. 
561  (1884);  Thomdike  v.  Locke,  9» 
Mass.  340  (1867);  Fay  u  Wheeler,  44 
Vt.  293  (1872);  Bank  of  Lyons  v.  Bem- 
mon,  HUl  &  D.  Supp.  398  (1844).  An 
agreement  by  promoters  with  a  sub- 
scriber for  stock  that  they  would 
take  the  stock  from  him  witliin  'a 
certain  time,  if  he  desired,  is  valid 
and  enforceable.  Meyer  v.  Blair,  109 
N.  Y.  600  (1888);  Morgan  v.  Stmthers,. 
131  U.  S.  246  (1889).  An  agreement 
to  take  back  bonds  if  the  vendee  de- 
sires to  return  them  is  valid  and 
enforceable.  Johnston  v.  Trask,  11& 
N.  Y.  136  (1889).  A  guaranty  that  a 
vendor  wiU  take  back  the  stock  sold 
if  the  vendee  desires  is  enforceable, 
even  after  the  company  sells  out  to 
another  company  for  its  shares  of 
stock,  the  vendee  not  assenting. 
Richter  v.  Frank,  41  Fed.  Eep.  859' 
(1890).  An  agreement  of  the  vendor 
to  buy  back  the  stock  is  enforceable. 
Graham  v.  Houghton,  153  Mass.  384 
(1891).  The  agreement  of  the  vendor 
of  stock  to  buy  it  back  at  the  price 
paid,  and  one  per  cent  a  month  in 
addition,  is  not  usui-ious  as  a  matter 
of  law.  Phillips  v.  Mason,  66  Hun, 
580  (1893).  Where  the  vendor  agrees 
to  refund  the  money  upon  the  return 
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time  tlie  corporation  fails  and  the  stock  is  assessed,  the  vendor 
must  refund  to  the  vendee  the  assessment  as  well  as  the  pur- 


of  the  stock  sold,  tlie  vendee  cannot 
sue  for  the  money  unless  he  returns 
the  stock.    Henderson  v.  Wheaton, 
139  111.  581  (1891).    Where  stock  is 
sold  with  a  contract  on  the  part  of 
the  vendor  that  he  will  repurchase 
it  if  desired  "at  the  end^of  one  year," 
the  time  may  be  extended  by  oral 
agreement.    Weld  v.  Barker,  153  Pa. 
St.  465  (1893).    The  vendee,  ia  enforc- 
ing the  contract  of  the  vendor  to 
take  the  stock  back,  niust  make  and 
allege  a  tender.    Taylor  v.  Blair,  59 
Hun,  347  (1891).  An  agreement  of  the 
vendor  to  repurchase  the  stock  at  the 
option  of  the  purchaser  at  the  end  of 
one  year  becomes  enforceable  at  the 
end  of  one  year,  excluding  the  day  of 
the  contract  from  the  count.    A  cus- 
tom of  brokers  to  the  contrary  does 
not  apply  to  such  a  transaction.    An 
extension  of  the  time  by  the  original 
vendor  by  agreement  does  not  waive 
liis  rights.    Weld  v.  Barker,  153  Pa. 
St.  465  (1898).    Where,  however,  the 
vendee  turns  in  his  stock  on  a  reor- 
ganization and  takes  new  stock,  he 
cannot  enforce  the  vendor's  contract. 
Kolsky  V.  Enslen,  103  Ala.  97  (1894). 
Where  a-  party  has  a  right  to  return 
the  stock  and  receive  back  his  money, 
he  may,  after  making  a  tender,  do 
any  acts  in  regard  to  the  stock  rear 
sonably  necessary  to  protect  his  in- 
terest, and  yet  not  lose  his  right  to 
rescind.     But   where    he    directs  a 
sale  of  the  stock,  and  gives  a  proxy 
thereon  and  attends   meetings,  he 
waives  his  right  to  rescind.    Jessop 
V.  Ivory,  158  Pa.  St.  71  (1893).    A  re- 
ceipt given  by  a  vendor  may,  by  its 
wording,  be  a  contract  on  the  part 
of  the  vendor  to  take  the  stock  back 
if  the  vendee  becomes  dissatisfied. 
Jessop  V.  Ivory,  172  Pa.  St.  44  (1895). 
Where    it    is    agreed   between  the 
vendor  and  vendee  stockholder  that 
the  money  should  be  paid  to  the  cor- 


poration in  order  to  meet  corpo- 
rate debts,  and  the  vendor  agreed  to 
repay  the  money  if  the  stock  became 
worthless,  the  statute  of  frauds  does 
not  prevent  the  vendee  from  recov- 
ering the  money,  even  though  the 
contract  was  oral  Kilbride  v.  Moss,. 
113  Cal.  433  (1896).  Where  a  corpo- 
ration issues  stock  in  payment  for  a 
patent-right,  and  agrees  to  take  back 
the  stock  and  pay  the  par  value 
thereof  at  the  end  of  five  years  if 
the  purchaser  so  wishes,  the  pur- 
chaser may  enforce  the  agreement. 
Browne  v.  St.  Paul  Plow  Works,  63 
Minn.  90  (1895).  A  contract  to  repur- 
chase stock  naay  be  assigned  by  the 
holder  of  the  stock.  Mitchell  v.  Tay- 
lor, 37  Oreg.  377  (1895).  A  verbal  agree- 
ment to  take  the  stock  back  is  not 
good  as  against  a  note  given  in  pay- 
ment. Eiley  v.  Treanor,  35  S.  W.  Eep. 
1054  (Tex.,  1894).  The  right  to  rescind 
and  tender  back  stock  after  one  year 
can  be  exercised  only  by  a  tender 
after  the  year  and  not  before ;  but  the 
tender  is  waived  if  the  vendor  states 
that  he  wiU  not  accept  the  tender. 
The  fact  that  the  vendee  has  sold 
some  of  the  stock  is  immaterial  if  he 
has  other  shares  to  take  the  place 
of  the  part  sold.  The  fact  that,  by 
agreement,  the  property  has  been 
merged  in  another  corporation  in  the 
meantime  is  immaterial.  Schultz  v. 
O'Eourke,  18  Mont.  418  (1896).  An 
agreement  to  repurchase  at  the  end 
of  a  year  if  thirty  days'  notice  is 
given  is  effective  if  the  thirty  days' 
notice  is  given  at  any  time  before 
the  expiration  of  the  year.  Maguire 
V.  Halsted,  18  N.  Y.  App.  Div.  238 
'(1897).  An  agreement  to  reimburse 
a  party  as  to  stock  "  at  or  before  "  a 
certain  date  cannot  be  enforced  by 
the  promisee  prior  to  the  expiration 
of  the  specified  time.  Wilson  v.  Bick- 
nell,  49  N.  E.  Eep.  113  (Mass.,  1898). 
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■ctase  price.^  "Where  the  vendee  agrees  in  writing  to  resell  the 
stock  to  the  vendor  at  a  specified  price,  an  oral  notice  by  the 
vendor  that  he  wishes  to  repurchase  is  snfflcient,  but  he  must 
tender  the  money  unless  such  tender  is  excused  by  the  conduct 
of  the  vendee.^ 

So,  also,  the  agreement  of  third  parties  to  take  the  stock,  or 
to  protect  from  loss  the  party  buying  it,  is  enforceable  if 
founded  on  a  sufficient  consideration.' 


An  agreement  to  take  back  stock  on 
a  certain  day  if  the  purchaser  so  de- 
sires does  not  enable  the  purchaser 
to  tender  the  stock  back  after  that 
day.  Cabot  v.  Kent,  37  AtL  Eep.  945 
(R.  1,  1897). 

1  Gay  V.  Dare,  103  Cal.  454  (1894). 

2  Hanson  v.  Slaven,  98  Cal.  377  (1893). 
'Where  a  stockholder  subscribes 

for  an  increased  capital  stock  on  the 
agreement  of  parties  to  take  the  stock 
if  the  subscriber  does  not  want  it,  the 
latter  may  hold  the  former  liable  for 
the  difference  between  what  the  lat- 
ter pays  for  the  stock  and  what  he  is 
able  to  sell  it  for.  Herd  v.  Thomp- 
son, 149  Pa.  St.  434  (1892).  A  guar- 
anty that  the  vendee  of  stock  shall 
not  lose  money  by  the  purchase  may 
be  enforced  by  the  vendee  when  he 
proves  that  the  stock  has  no  market 
value,  and  that  he  has  tried  to  sell  it 
but  has  failed.  Phipps  v.  Sharps,  142 
Pa.  St.  597  (1891).  A  statement  of  a 
party  who  is  endeavoring  to  sell  stock 
for  another,  that  he  wiU  see  the  lat- 
ter whole  in  the  matter,  creates  no 
liability  on  the  part  of  the  former. 
Martin's  Estate,  131  Pa.  St.  638  (1890). 
A  person  who  writes  to  a  party,  when 
the  latter  subscribes  for  stock,  that 
the  former  will  pay  the  subscription  if 
the  road  is  not  completed  within  a  cer- 
tain time,  is  a  surety  and  may  be  held 
liable.  Allison  v.  Wood,  147  Pa.  St. 
197  (1893).  An  agreement  of  a  stock- 
holder that  another  stockholder  shall 
be  made  "whole  "  for  any  loss  due  to 
not  selling  stock  is  without  consider- 


ation and  void.  Martin's  Estate,  4 
E'y  &  Corp.  L.  J.  449  (Orphans'  Ct. 
Phil.,  1888).  A  person  induced  to 
subscribe  by  an  agreement  of  a  third 
person  to  piu'chase  the  stock  at  par 
at  any  time  may  collect  from  the  lat- 
ter the  difference  between  the  price 
at  which  the  former  sells  and  the  par 
value,  the  latter  having  declined  to 
perform.  Lewis  v.  Coates,  93  Mo.  170 
(1888).  See  also  §  334,  sitpra.  A  memo- 
randum, "  We  agree  to  pay  A.  Eam- 
packer  the  par  value  of  this  stock 
.  .  .  upon  the  surrender  of  this  cer- 
tificate "  indorsed  on  the  back  of  the 
certificate  enables  him  to  tender  the 
stock  and  collect  the  par  value,  even 
though  there  was  no  consideration 
for  the  promise.  Wheaton  v.  Eam- 
packer,  3  Wyo.  441  (1891).  An  agree- 
ment of  persons  holding  a  majority 
of  the  stock,  they  being  directors  also, 
that  a  person  purchasing  stock  from 
them  shall  be  general  manager,  and 
may  at  the  end  of  two  years  sell  the 
stock  back  to  them  at  a  stated  price, 
is  contrary  to  public  policy  and  void. 
The  vendors  need  not  repurchase. 
The  arrangement  is  unfair  to  the  cor- 
poration. WUbux  V.  Stoepel,  83  Mich. 
344  (1890).  Where  certain  stockhold- 
ers agreed  with  a  subscriber  for  stock 
that  he  shall  receive  certain  divi- 
dends and  that  they  wiU  take  his 
stock  if  he  desires  after  three  years, 
he  has  a  reasonable  time  after  the 
three  years  to  exercise  his  right  to 
sell  to  them.  Rogers  v.  Burr,  97  Ga. 
10  (1895). 
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§  340.  Other  sections  of  statute  of  frauds  as  affecting  sales 
■of  stoclc.^  The  provision  of  the  statute  of  frauds  relative  to 
ansAvering  for  the  debts,  defaults,  or  miscarriages  of  another 
does  not  apply  to  a  guaranty  that  there  will  be  a  certain  divi- 
dend on  stock  purchased,^  nor  to  a  broker's  relation  towards 
his  client.^  The  provision  of  the  statute  relative  to  transfers 
of  land  does  not  apply  to  stock,'  since  shares  of  stock  are  per- 
sonal property.*  A  transfer  of  stock  for  the  purpose  of  de- 
frauding the  transferrer's  creditors  is  void,  and  a  court  of  equity 
will  set  it  aside,^  or  the  stock  may  be  attached  or  sold  under 
execution  the  same  as  though  no  attempt  at  transfer  had  been 
made.^ 

B.    GAMBLING   SALES   OF   STOCK. 

§  341.  What  are  wager  stock  sales. —  Executory  contracts  for 
the  sale  of  stock  may  be  made  with  an  intent  to  actually  deliver 
the  stock,  or  they  may  be  made  with  an  intent  not  to  deliver  it, 
but  to  pay  in  cash  the  amount  lost  or  won  by  the  rise  or  fall  of 
the  market  price  of  the  stock.  A  sale  with  the  former  intent 
is,  at  common  law,  legal  and  valid.'    A  sale  with  the  latter  in- 

1  Mooretouse  v.  Crangle,  36  Ohio  St.  the  buyer;  and  if  under  guise  of  suoh 

130  (1880).  a  contract  the  real  intent  be  merely 

2Genin  v.  Isaacson,  6  N.  Y.  Leg.  to  speculate  ia  the  rise  or  fall  of 

Obs.  313  (1848);  Rogers  v.  Gould,  6  prices,  and  the  goods  are  not  to  be 

Hun,  239  (1875).  delivered,  but  one  party  is  to  pay  to 

3  Watson  V.  Spratley,  10  Exch.  233  the  other  the  difference  between  the 

(1854);  Powell  v.  Jessopp,  18  C.  B.  386  contract  price  and  the  market  price 

<1856);  Walter  v.  Bartlett,  18  C.  B.  of  the  goods  at  the  date  fixed  for 

845  (1856);  Ashworth  v.  Munn,  L.  R.  executing   the    contract,    then   the 

15  Ch.  D.  363,  368  (1880).  whole  transaction  constitutes  noth- 

*  See  ch.  I,  supra.  ing  more  than  a  wager,  and  is  nuU 
5  See  §  481,  infra.  and  void.  And  this  is  now  the  law  in 

*  See  %  484,  infra.  England  by  force  of  the  statute  of  8 
'  Irwin  V.  WiUiar,  110  U.  S.  499, 508  and  9  Vict,  c.  109,  §  18.  altering  the 

(1884),  the  court  saying:  "Thegener-  common  law  in  that  respect."    In 

ally  accepted  doctrine  of  this  coun-  England  it  is  held  that  although  the 

try  is  .  .  .  that  a  contract  for  the  parties  may  have  contemplated  that, 

sale  of  goods  to  be  delivered  at  a  f  u-  as  a  whole,  there  would  be  a  mere  pay- 

ture  day  is  valid,  even  though  the  ment  of  differences  between  them, 

seller  has  not  the  goods  nor  any  other  yet,  iuasmuoh  as  the  actual  contracts 

means  of  getting  them  than  to  go  entered  iuto  iuvolved  the  liability 

into  the  market  and  buy  them;  but  ,for  the  actual  delivery  of  the  stock 

such  a  contract  is  only  valid  when  dealt  with,  they  were  not  gaming  or 

the  parties  really  intend  and  agree  wagering    transactions.     Universal 

that  the  goods  are  to  be  deHvered  by  Stock  Exch.  v.  Stevens,  66  L.  T.  Bep. 

the  seller  and  the  price  to  be  paid  by  613  (1892).    It  may  be  speculation; 

607 


341. J         CONTEACTS   TO   SELL GAMBLING   SALES,  ETC.        [oH.  XX. 


tent  is  a  gambling  or  wager  contract,  and  is  not  enforceable.' 
The  essential  difference  between  a  wager  contract  and  a  contract 
not  a  Avager  is  whether  there  is  an  intent  to  deliver  the  prop- 
erty sold.^ 


nevertheless  it  is  valid.  Clarke  v. 
Foss,  7  Biss.  540  (1878);  8.  C,  5  Fed. 
Cas.  955;  Smith  v.  Bouvier,70  Pa.  St. 
325  (1872);  Kirkpatrick  v.  Bonsall,  72 
Pa.  St.  155  (1873),  vrhere  the  court 
said:  "We  must  not  confound  gam- 
bling, whether  it  be  in  corporation 
stocks  or  mierchandise,  with  what  is 
commonly  termed  speculation.  Mer- 
chants speculate  upon  the  future 
prices  of  that  in  which  they  deal,  and 
buy  and  sell  accordingly;"  Hatch  v. 
Douglas,  48  Conn.  116  (1880);  Flaggi;. 
Baldwin,  38  N.  J.  Eq.  219  (1884);  Kent 
V.  Miltenberger,  13  Mo.  App.  508  (1883). 
If  deliveries  are  made  the  transaction 
is  not  gambling.  Pratt  v.  Boody,  35 
AtL  Eep.  1113  (N.  J.,  1896).  A  corpo- 
ration organized  to  act  as  a  broker  in 
buying  and  selling  grain  is  subject  to 
the  same  rule  as  regards  gambling 
contracts  that  individuals  are.  Peck 
V.  Doran,  etc.  Co.,  57  Hun,  343  (1890). 
1 "  Wagers  at  common  law  are  valid 
and  enforceable  in  the  courts; "  and, 
with  certain  exceptions  growing  out 
of  the  peculiar  subject  of  the  wager, 
they  have  been  held  to  be  valid  con- 
traets.  Dewey,  Contracts  for  Future 
DeUvery,  etc.  (1886),  p.  10.  To  same 
effect:  Good  v.  EUiott,  3  T.  E.  693 
(1790);  Gilbert  v.  Sykes,  16  East,  150 
(1812);  Atherfold  v.  Beard,  3  T.  E.  610 
(1788);  Morgan  v.  Pebrer,  4  Sco.  230 
(1837);  Hussey  u.  Crickitt,  8  Camp.  168 
(1811) ;  Grant  v.  Hamilton;  3  McLean, 
100  (1842);  S.  C,  10  Fed.  Cas.  978; 
Campbell  v.  Eichardson,  10  Johns.  406 
(1813);  Bimn  v.  Eiker,  4  Johns.  426 
(1809);  Johnson  v.  Fall,  6  CaL  359 
(1856) ;  Johnston  v.  Eussell,  87  CaL  670 
(1869) :  Dewees  v.  Miller,  5  Harr.  (Del) 
347  (1851) ;  Porter  v.  Sawyer,  1  Harr. 
(Del.)  517  (1833);  Griffith  v.  Pearce, 
4  Houst.  (Del.)  209  (1870);  Eichard- 


son V.  Kelly,  85I1L  491  (1877);  Petillon 
V.  Hippie,  90  lU.  420  (1878);  Trenton, 
etc.  Ins.  Co.  v.  Johnson,  24  N.  J.  L. 
576  (1854);  Dunman  v.  Strother,  1  Tex. 
89  (1846);  McElroy  v.  Carmichael,  6 
Tex.  454  (1851);  Wheeler  u  Friend,  23 
Tex.  683  (1859);  Monroe  v.  Smelly,  35 
Tex.  586  (1860).  Contra:  In  Pennsyl- 
vania —  Edgell  V.  McLaughlin,  6 
Whart.  176  (1841);  Phillips  v.  Ives,  1 
Eawle,  36  (1828);  Brua's  Appeal,  55 
Pa.  St.  394  (1867);  la  Vermont  — Col- 
lamer  V.  Day,  3  Vt.  144  (1829);  Tarle- 
ton  V.  Baker,  18  Vt.  9  (1843);  m  New 
Hampshire  —  Clark  v.  Gibson,  13  N. 
H.  386  (1841);  Winchester  u  Nutter, 
53  N.  H.  507  (1873);  in  Maine  — Mc- 
Donoughu  Webster,  68  Me.  530  (1878) ; 
Gilmore  v.  Woodcock,  69  Me.  118 
(1879);  Missoxiri — ^Waterman  u  Buck- 
land,  1  Mo.  App.  45  (1876);  and  Massa- 
chusetts—  BaU  V.  GUbert,  58  Mass. 
397  (1847);  Baboock  v.  Thompson,  20 
Mass.  446  (1826) ;  Sampson  v.  Shaw,  101 
Mass.  145  (1869).  The  supreme  court 
of  the  United  States  said,  in  Irwin  v. 
Wilhar,  110  U.  S.  499  (1884):  "In 
England  it  is  held  that  the  contracts, 
although  wagers,  were  not  void  at 
common  law,  .  ,  .  while  gener- 
ally, in  this  country,  aU.  wagering 
contracts  are  held  to  be  illegal  and 
void  as  against  public  policy,"  citing 
Dickson  v.  Thomas,  97  Pa.  St.  278 
(1881);  Gregory  v.  Wendell,  40  Mich. 
432  (1879);  Lyon  v.  Culbertson,  83111. 
33(1876);  Melchert  v.  American  U. 
TeL  Co.,  3McCrary,  531  (1882);  S.  C,  11 
!Fed.  Eep.  193  and  note;  Barnard  v. 
Backhaus,  53  Wis.  593  (1881);  Love  v. 
Harvey,  114  Mass.  80  (1873);  Embrey 
V.  Jemison,  131 U.  S.  336  (1889). 

2  Eoundtree  v.  Smith,  108  U.  S.  C6.> 
(1883);  Re  Hunt,  26  Fed.  Eep.  739 
(1886).     Mr.    Dewey    (Contracts    for 
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§  342.  Statutes  proldMting  wager  contracts,  and  also  certain 
stoch  contracts. —  There  are  two  classes  of  statutes  affecting 
stock  sales  as  regards  their  speculative  character.  One  class 
does  not  specify  sales  of  stock,  but  declares  in  general  terms 
that  all  gaming  and  wagering  contracts  shall  be  void,  thereby 
rendering  actions  for  the  recovery  of  money  won  on  such 
wagers  unsustainable.  Such  statutes  exist  in  England^  and 
'New  York.^  The  second  class  of  statutes  is  more  explicit,  and 
prohibits  specified  transactions  in  stocky  irrespective  of  whether 
such  transactions  be  wager  contracts  or  not.  Statutes  affect- 
ing speculative  sales  of  stock  exist  in  many  of  the  states.  In 
Massachusetts  short  sales  are  prohibited;'  in  Ohio,  sales  of 


Future  Delivery  and  Commercial 
Wagers,  p.  28)  states  tte  rule  accu- 
rately as  follows :  "  "Where  the  parties 
to  a  contract  in  the  form  of  a  sale 
agi-ee  expressly  or  by  implication,  at 
the  time  it  is  made,  that  the  contract 
is  not  to  be  enforced,  that  no  delivery 
is  to  be  made,  but  the  contract  is  to 
be  settled  by  the  payment  of  the  dif- 
ference between  the  contract  price 
and  the  market  price  at  a  given  time 
in  the  future,  such  a  transaction  is  a 
wager,''  citing  many  cases.  If  there 
is  an  intent  to  deliver,  then  the  trans- 
action is  legal,  though  the  parties 
"  exercise  the  option  of  settling  the 
difference  in  price,  rather  than  make 
delivery  of  the  property."  Ward  v. 
Vosburgh,  31  Fed.  Eep.  13  (1887).  As 
regards  sales  and  margins,  see  §  457, 
infra.  In  Indiana  it  was  held  that 
a  note  given  in  New  York  to  settle  a 
gambling  cotton  debt  was  governed 
by  New  York  laws  as  to  its  legality. 
Sondheim  v.  Gilbert,  117  Ind.  71 
(1888). 

18  &  9  Vict,  c.  109,  §  18;  Grize- 
wood  V.  Blane,  11  0.  B.  526  (1851). 
Agreements  between  buyers  and  sell- 
ers of  stock  to  pay  or  receive  the  dif- 
ferences between  their  prices  on  one 
day  and  their  prices  on  another  day 
are  gaming  and  wagering  transac- 
tions within  the  meaning  of  the  stat- 
ute.   Thacker  v.  Hardy,  L.  E.  4  Q. 


B.  D.  685  (1878).  The  statute  does 
not  necessarily  affect  "comers"  in 
stocks.    Barry  v.  Croskey,  3  J.  &  H. 

I  (1 861).  As  to  the  application  of  this 
statute,  see  also  Heiman  v.  Hardie,  13 
Ct.  of  Sess.  406  (Sc,  4th  ser.,  1885). 

2 1  N.  Y.  Eev.  Stats.  662,  §  8  (vol.  Ill, 
p.  1963, 7th  ed.).  As  applied  to  stock 
cases,  see  Kingsbury  v.  Kirwan,  77 
N.  Y.  613  (1879);  Story  ij.  Salomon,  71 
N.  Y.  420  (1877);  Harris  v.  Tumbridge, 
83  N.  Y.  92  (1880) ;  Yerkes  v.  Salomon, 

II  Hun,  471  (1877). 

3  Mass.  Gen.  Stat.,  ch.  105,  §  6.  For 
cases  arising  under  this  and  similar 
statutes,  see  Howe  v.  Starkweather, 
17  Mass.  340  (1831);  Sargent  v.  Frank- 
lin Ins.  Co.,  35  Mass.  90  (1839);  Bar- 
rett V.  Mead,  93  Mass.  337  (1865); 
Brigham  v.  Mead,  92  Mass.  345  (1865); 
Barrett  v.  Hyde,  78  Mass.  160  (1856); 
Duiant  V.  Burt,  98  Mass.  161  (1867); 
Brown  v.  Phelps,  103  Mass.  313  (1869); 
Price  V.  Minot,  107  Mass.  49  (1871); 
Colt  V.  Clapp,  137  Mass.  476  (1879); 
Eock  V.  Nicholls,  85  Mass.  343  (1863); 
Wyman  v.  Fiske,  85  Mass.  338  (1861); 
Pratt  V.  American  Bell  Teleph.  Co., 
141  Mass.  225  (1886),  following  the  de- 
cisions under  the  New  York  statute, 
from  which  the  statute  in  question 
was  copied. 

In  Pennsylvania,  by  statute,  sales 
for  future  delivery  were  prohibited. 
See  Pa.  Laws  1841,  p.  398,  §  6,    This 
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stock  for  future  delivery,  whioli  the  vendor  has  not  on  hand 
or  the  vendee  the  means  to  pay  for;'  in  Illinois,  all  options 
are  made  gambling  contracts  and  are  void;^  in  Georgia,  short 
sales  cannot,  be  enforced.'  In  "New  York,  the  statute  of  1812,* 
re-enacted  in  the  Eevised  Statutes  of  1828,'  prohibiting  short 
sales,  was  repealed  by  implication  by  the  statute  of  1858,  de- 
claring the  sale  to  be  valid  though  there  be  no  consideration 
or  pajTuent  of  consideration,  or  no  ownership  by  the  vendor  of 
such  stock  at  the  time  of  the  sale.  Various  other  states  have 
statutes  on  this  subject.^  In  California  the  question  whether 
stock  purchased  on  a  margin  violates  the  constitutional  prohi- 


statute  has  been  repealed.  For  de- 
cisions, see  Krause  v.  Setley,  2  Phila. 
Eep.  33  (1856);  Chillas  v.  Snyder,  1 
Phila.  Eep.  289  (1852). 

1  Ohio  Laws,  1885,  p.  254.  Gambling 
contract  in  grain.  Lester  v.  Buel,  49 
Ohio  St.  240  (1893). 

2IU.  Rev.  Stat.  (Starr  &  C),  p.  791, 
IT  178.  For  decisions,  see  Wolcott  v. 
Heath,  78  IlL  433  (1875);  Pioliering 
V.  Cease,  79  111.  328  (1875);  Pixley  v. 
Boynton,  79  111.  351  (1875);  Sanborn 
V.  Benedict,  78  ILL  309  (1875);  Cole  v. 
Milmine,  88  lH  349  (1878).  This  stat- 
ute is  restricted  by  the  decisions  to 
cases  where  the  transaction  is  to  be 
"  adjusted  only  by  differences."  But 
see  Ward  v.  Vosburgh,  81  Fed.  Rep. 
12  (1887).  In  lUinois,  by  statute,  an 
option  to  buy  coal  at  a  future  time 
is  void.  Osgood  v.  Bauder,  75  Iowa, 
550  (1888).  A  sale  with  an  agreement 
of  the  vendor  to  take  the  stock  back 
at  the  same  price  and  interest  within 
a  certain  time  if  the  vendee  desired 
is  not  a  gambling  contract  under  the 
Illinois  statute.  Eiohter  v.  Frank,  41 
Fed.  Rep.  859  (1890).  Concerning  an 
indictment  under  the  Illinois  law  for 
keeping  a  "  bucket  shop,"  see  Soby  v. 
People,  134  111.  66  (1890).  In  Illinois, 
by  statute,  a  "put "  is  void.  Schnei- 
der V.  Turner,  130  IlL  28  (1889).  The 
statute  against  cornering  the  mar- 
ket applies  to  a  purchase  of  corn  to 
raise  its  price.  Foss  v.  Cummings, 
149  IlL  353  (1894). 


3Ga.  Code,  §2638. 

4  3  R.  L.  187,  §  18. 

51  R.  S.,  p.  710,  §  6.  For  cases  com- 
ing under  this  statute,  see  Dykers  v, 
Townsend,  24  N.  Y.  57  (1861),  dis- 
approving Stebbins  v.  Leowolf,  57 
Mass.  137, 143  (1849).  See  also  Thomp- 
son V.  Alger,  53  Mass.  428  (1847),  on 
the  New  York  statute;  Staples  ir. 
Gould,  9  N.  Y.  520  (1854),  (criticising 
Gram  v.  Stebbins,6  Paige,  134—1836)? 
Frost  V.  Clarkson,  7  Cow.  24  (1827); 
Cassard  v.  Hinmann,  14  How.  Pr.  84 
(1856);  aff'd,  1  Bosw.  207.  In  New 
York  a  director  is  prohibited  from 
selling  "short."  Laws  1884,  ch.  228. 
In  Arkansas  a  broker  and  others  are 
liable  criminally  for  doing  business 
in  futures.  Fortenbury  v.  State,  47 
Ark.  188  (1886). 

f"  A  promissory  note  is  void  under 
the  Tennessee  act  against  gambling 
in  futures  where  such  note  was  given 
therein.  Snoddy  v.  American  Nat. 
Bank,  88  Tenn.  573  (1890).  The  Cali- 
fornia constitution  renders  void  a 
transaction  wherein  a  broker  buys 
stock  for  the  customer  with  the 
broker's  money  and  holds  the  stock 
as  security  and  charges  the  cus- 
tomer interest  and  commissions. 
Cashman  v.  Root,  89  CaL  373  (1891). 
Gambling  stock  transactions  have 
been  held  void  under  the  Kentucky 
statute  in  Lyons  v.  Hodgen,  90  Ky. 
380  (1890). 
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bition  is  one  of  fact.^  In  Massaclmsetts  tlie  device  is  resorted 
to  of  a  statute  enabling  the  customer  to  sue  the  broker  for  any 
losses/  but  a  cause  of  action  given  by  the  statute  for  margins 
paid  may  be  released  after  it  has  accrued.'  In  England  th© 
statute  of  1734,*  prohibiting  gambling  in  the  public  funds,  was 
repealed  in  1860,^  but  the  statute  of  1845  stiU  exists.'  It  is  evi- 
dent from  the  history  of  these  statutes  against  stock  gambling 
that  it  is  a  difficult  and  delicate  task  to  frame  a  statute  that 
will  cure  the  evil.  The  great  danger  is  that  any  such  statute 
will  interfere  with  legitimate  transactions  —  transactions  which 
for  many  years  have  been  building  the  railways  and  develop- 
ing the  material  resources  of  the  country.' 

§  343.  Test  of  legality  of  stoch  transactions. — Although,  as 
already  stated,  stock  sales,  where  no  delivery,  but  merely  a  set- 
tlement of  gain  or  loss,  is  intended,  are  wagers,  and  although 


1  KuUman  v.  Simmens,  104  Oal.  595 
(1894). 

2CrandeU  u  White,  164  Mass.  54 
(1895). 

3  Wall  V.  Metropolitan  Stock  Ex- 
change, 168  Mass.  283  (1897). 

<7  Geo.  It,  c.  8,  and  10  Geo.  IL, 
c.  8.  For  cases  under  this  statute, 
see  Hewitt  v.  Price,  4  Man.  &  G.  355 
(1843);  Fisher  v.  Price,  11  Beav.  194 
(1848);  Mortimer  v.  McCallan,  6  M.  & 
W.  58  (1840);  Elsworth  v.  Cole,  3  M. 
&  W.  31  (1836);  Byles  on  Bills,  15th 
ed.,  p.  161 ;  3  Kent,  Com.,  468,  note  (i). 
The  statute  did  not  apply  to  stock  in 
private  corporations.  Hibblewhite  v. 
MoMorine,  5  M.  &  W.  463  (1839),  over- 
ruling Bryan  v.  Lewis,  Eyan  &  M. 
386  (1826). 

5  33&24Vict.,  c.  28. 

*  Where  both  parties  to  a  transac- 
tion on  the  stock  exchange  intend 
that  no  stocks  shall  be  delivered,  but 
only  that "  differences  "  shall  be  paid, 
the  fact  that  the  contract  provides 
that  either  party  may  require  com- 
pletion of  the  purchase  and  delivery 
or  receipt  of  the  stock  does  not  pre- 
vent the  transaction  from  being 
a  gaming  and  wagering  contract 
within  the  Gaming  Act,  1845  (8  &  9 


Vict.,  c.  109),  and  therefore  void. 
Universal,  etc.  Exoliange  v.  Strachan, 
[1896]  A.  0.  166,  holdiDg  also  that  se- 
curities deposited  in  connection  witla 
such  a  contract  may  be  recovered 
back. 

'  Dos  Passes,  Stock  Brokers  &  Stock 
Exch.  (1883),  p.  405,  says:  "The  his- 
tory of  these  stock-jobbing  acts  seems 
to  prove  conclusively  that  they  have 
never  been  effective  in  preventing 
speculations  in  stocks.  In  almost 
every  instance  in  which  they  have 
been  ■  adopted,  after  lingering  for 
years  on  the  books,  scorned  and  vio- 
lated by  '  the  unbridled  and  defiant 
spirit  of  speculation,'  despite  the  earn- 
est efforts  of  the  courts  to  enforce 
them,  they  have  iinally  been  repealed. 
It  is,  perhaps,  better  to  allow  the  evil 
to  correct  itself,  as  it  surely  does,, 
than  to  bring  the  administration  of 
justice  into  contempt  by  filling  the 
books  with  useless  laws,  which  are  at 
all  times  openlyviolated  and  laughed 
at,  and  which  seem  hardly  more  ef- 
fective to  prevent  the  practices  at 
which  they  are  aimed  than  legisla- 
tion directed  against  the  laws  of 
nature." 
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such  wagers  are  Toid  by  the  statutes  of  some  states,  and  by  the 
rules  of  public  policy  in  others,^  yet  diflaculty  is  experienced  in 
determining  whether  the  parties  really  intended  to  deliver  the 
stock  or  to  pay  differences.  The  question  of  intent  is  always 
difficult  of  ascertainment  and  of  positive  proof.  It  is  pre- 
eminently a  question  for  the  jury.  It  is  accordingly  found  in 
most  of  the  cases  involving  the  question  whether  the  transac- 
tion was  stock  gambling,  that  the  court  submitted  to  the  jury 
whether  an  actual  delivery  of  the  stock  was  intended  or  not. 
If  not,  then,  as  a  matter  of  law,  the  transaction  was  a  wager. 
If  a  wager,  it  is,  by  statute  in  some  states,  by  public  policy  in 
others,  a  void  transaction,  and  the  parties  have  only  the  rights 
given  them  on  void  contracts.^ 

§  344.  When  intent  to  deliver  is  question  for  the  jury  and 
when  not. —  The  question  whether  the  parties  to  an  executory 
sale  of  stock  intended  to  actually  deliver  the  stock,  or  merely 
to  pay  and  receive  the  gain  or  loss,  is  for  the  jury.'  In  the  ap- 
plication of  this  rule,  however,  great  care  is  to  be  exercised  in 
submitting  the  question  and  charging  the  jury.  Thus,  an  "  op- 
tion," "  put,"  "  call,"  "  straddle,"  or  other  similar  stock-exchange 
contract,  may  be  made  with  an  intent  to  actually  deliver  the 
stock,  and,  if  so,  are  unobjectionable  and  are  enforceable.*    The 

1  Particularly  in  Pennsylvania  are  conclusive  evidence  of  an  intent  not 
suoli  stock  wagers  void  by  public  pol-  to  deliver.  Bigelow  v.  Benedict,  70 
icy.  WorthuPhillips,89Pa.  St.  350  N.  Y.  202  (1877).  A  "straddle"  fol- 
(1879) ;  Fareira  v.  Gabell,  89  Pa.  St.  89  lows  the  same  rule.  The  parties  may 
(1879);  Ruchizky  u  De  Haven,  97  Pa.  have  intended  to  deliver  the  stock. 
St.  202  (1881);  Dickson  v.  Thomas,  97  Harris  v.  Tumbridge,  83  N.  Y.  93 
Pa.  St.  278  (1881);  Brua's  Appeal,  55  (1880);  Story  v.  Salomon,  71 N.  Y.  420 
Pa.  St.  294  (1867).  (1877).     Cf.  Ex  parte  Young,  ft  Biss. 

2  See  §§  345,  346,  infra.  See  also  53  (1874);  S.  C,  30  Fed.  Cas.  828;  Web- 
Greenhood,  Pub.  Policy,  pp.  280-237.  ster  v.  Sturges,  7  111.  App.  560  (1880) 

3Whitesides  u  Hunt,  97  Ind.  191  Tenney  u  Foote,  4  111.  App.  594  (1879) 

(1884);  Gregory  v.  Wendell,  39  Mich.  Lyon  v.  Culbertson,  83  lU.  33  (1876) 

337(1878).    And  all  the  circumstances  Gilbert  v.  Gaugar,  8  Biss.  214  (187S) 

are  to  be  taken  into  consideration.  S.  C,  10  Fed.  Cas.  345.    A  short  sale  is 

Beveridge  v.  Hewitt,  8  lU.  App.  467  not  per  se  a  wager,  nor  is  it  presimied 

(1881);  Hawley  v.  Bibb,  69  Ala.  52  to  be.    Maxton  v.  Gheen,  75  Pa.  St. 

(1881);  Brand  v.  Henderson,  107  111.  166  (1874);  Hess  v.  Rau,  95  N.  Y..359 

141  (1883);  Barnard  v.  Backhaus,  52  (1884):  Knowlton  v.  Fitch,  52  N.  Y. 

Wis.  593  (1881);  Kirkpatrick  v.  Bon-  288  (1873);  White  v.  Smith,  54  N.  Y. 

sail,  73  Pa.  St.  155  (1872).  522  (1874);  Cameron  v.  Dm-kheim,  55 

*  For  definitions  of  these  terms,  see  N.  Y.  425  (1874);  Third  Nat.  Bank  v. 

§445,n.,  in/ra.   A  "  put "  is  not  per  se  Han-ison,  10  Fed.   Eep.   243    (1883). 
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parties  may  be  asked  directly  whether  they  intended  that  a 
delivery  should  be  made.'  If  one  party  intended  to  have  a  de- 
livery the  transaction  is  valid,  even  though  the  other  party 
intended  otherwise.^  As  between  a  party  and  his  broker,  how- 
ever, greater  dilB&culty  arises,  and  in  some  jurisdictions  the 
intent  between  them  governs  their  relations,  irrespective  of 
the  intent  of  the  party  dealing  Avith  them.'  The  fact  that  stock 
transactions  were  carried  on  by  "  margins  "  is  no  evidence  that 
they  were  gambling  contracts,*  excepting  in  Maryland  and  ISTew 


These  decisions  rest  upon  the  prin- 
ciple of  law  laid  down  in  Stanton  v. 
Small,  3  Sandf.  230  (1849),  that  "a 
contract  for  the  sale  of  goods  to  be 
delivered  at  a  future  day  is  not  in- 
validated by  the  circumstance  that 
at  the  time  of  the  contract  the  vendor 
neither  has  the  goods  in  his  posses- 
sion, nor  has  entered  into  any  con- 
tract to  buy  them,  nor  has  any 
reasonable  expectation  of  becoming 
possessed  of  them  at  the  time  ap- 
pointed for  delivering  them,  other- 
wise than  by  purchasing  them  after 
making  the  conti-act."  There  are 
many  cases  to  the  sam.e  effect.  See 
Noyes  v.  Spaulding,  37  Vt.  430  (1855); 
Shales  v.  Seignoret,  1  Ld.  Eaym.  440 
(1700);  Frost  v.  Clarkson,  7  Cow.  25 
(1837);  Dewey,  Contracts  for  Futwe 
Delivery,  p.  97 ;  Thacker  v.  Hardy,  L.  R. 
4  Q.  B.  D.  685  (1878),  holding  that,  if  the 
intent  at  the  time  of  buying  was  to 
deliver,  it  is  not  a  wager,  even  though 
that  intent  be  afterwards  changed. 
As  to  the  legality  of  a  "  corner,"  see 
§  631&,  infra.  Where  there  is  evi- 
dence of  some  intent  to  deliver,  the 
transaction  is  not  gambling.  Coth- 
ran  v.  Ellis,  135  111.  496  (1888).  A  sale, 
delivery  to  be  in  twelve  months,  or, 
if  vendor  wishes,  before  then,  is  not 
a  gambling  contract.  Ferryman  v. 
WolflEe,  93  Ala.  390  (1890). 

1  Yerkes  v.  Salomon,  11  Hun,  471 
<1877);  Cassard  v.  Hinman,  6  Bosw. 
9,  14  (1860);  First  Nat.  Bank  v.  Oska- 
loosa  Paciing  Co.,  66  Iowa,  41  (1885); 
Hx  parte  Young,  6  Biss.  53  (1874); 
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S.  C,  30  Fed.  Cas.  888.  In  the  case 
of  Porter  v.  Viets,  1  Biss.  177  (1857); 
S.  C,  19  Fed.  Cas.  1077,  the  court  re- 
fused to  admit  parol  evidence  that 
the  contract  was  gambling,  for  the 
reason  that  it  varied  a  written  con- 
tract. 

2  Wall  V.  Schneider,  59  Wis.  353 
(1884);  Irwin  v.  Williar,  110  U.  S.  499 
(1884);  Whitesides  v.  Hunt,  97  Ind. 
191  (1884);  Pixley  u  Boynton,  79  IlL 
351  (1875);  Wardu  Vosbuigh,  31  Fed. 
Rep.  13  (1887);  Powell  v.  MoCord,  181 
m.  330  (1887);  Lehman  v.  Strass- 
berger,  3  Woods,  5154  (1875);  S.  C,  15 
Fed.  Cas.  854;  Conner  v.  Robertson, 
37  La.  Ann.  814  (1885).  Contra,  Fareira 
V.  GabeU,  89  Pa.  St.  89  (1879).  Cf. 
Beveridge  v.  Hewitt,  8  111.  App.  467 
(1881).  In  Tennessee,  by  statute,  deal- 
ing in  futures  is  gambling,  if  either 
party  does  not  intend  to  deliver.  See 
McGrew  v.  City  Produce  Exchange, 
85  Tenn.  573  (1887).  If  either  of  the 
parties  intends,  at  the  close  of  a  series 
of  transactions  in  buying  and  selling 
stocks,  to  accept  or  make  actual  de- 
livery of  the  remaining  stock,  the 
transaction  is  not  gambling,  as  be- 
tween the  customer  and  broker,  al- 
though the  buying  and  selling  are 
done  upon  a  margin  in  the  hope  of 
profit  from  the  fluctuations.  Dilla- 
way  V.  Alden,  88  Me.  830  (1895). 

3  See  §§  345,  346,  infra. 
<  Sawyer  v.  Taggart,  14  Bush  (Ky.), 

737  (1879);  Wall  v.  Schneider,  59  Wis. 
353  (1884);  Bartlett  v.  Smith,  13  Fed. 
Rep.  263  (1883);  Whitesides  u  H\mt, 
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Jersey.  In  these  states  this  fact  alone  seems  to  be  sufficient 
eAddence  of  a  wager.^  A  cotton  mill  may  purchase  cotton  to 
be  delivered  in  the  future  and  may  put  up  a  margin  to  carry 
the  contract.^  A  wager  contract  is  not  proved  by  the  fact 
that  the  party  selling  stock  to  be  delivered  at  a  future  time  in- 
tends to  purchase  that  amount  of  stock  in  time  for  the  delivery, 
or  vice  versa}     "  An  executory  contract  for  the  sale  of  goods- 


97  Ind.  191  (1884);  Union  Nat.  Bank 
V.  Carr,  15  Fed.  Rep.  438  (1883);  Hatch 
V.  Douglas,  48  Conn.  116  (1880).  Many 
other  cases  do  not  directly  pass  on 
this  question,  but  assume  that  the 
deposit  of  a  margin,  as  a  seoui-ity  to 
the  broker,  does  not  prove  an  intent 
not  to  have  a  delivery  of  the  stock. 
Where  the  customer  called  for  the 
stock,  and  it  is  tendered  to  him,  the 
broker  may  recover  the  price,  even 
though  the  stock  was  first  bought  on 
a  margin.  Anthony  v.  Unangst,  174 
Pa.  St.  10  (1896).  Transactions  on 
margins  are  not  necessarily  gam- 
bling. Hopkins  v.  O'Kane,  169  Pa. 
St.  478  (1895).  But  see  Euchizky  v. 
De  Haven,  97  Pa.  St.  203  (1881);  Dick- 
son V.  Thomas,  97  Pa.  St.  378  (1881); 
Fareira  v.  Gabell,  S9  Pa.  St.  89  (1879); 
Maxton  v.  Gheen.  75  Pa.  St.  166 
(1874);  North  v.  Phillips,  89  Pa.  St. 
250  (1879). 

1  Flagg  V.  Baldwin,  38  N.  J.  Eq.  219 
(1884).  See  also  Justh  v.  Holliday,  13 
Mackey,  346  (1883).  A  purchase  on 
margin  is  gambling  per  se.  Cover  v. 
Smith,  82  Md.  586  (1896).  A  broker 
cannot  enforce  a  contract  between 
himself  and  his  custonaer,  where  tlie 
customer  testifies  that  he  put  up  §100 
as  a  margin  for  one  liundred  shares 
of  stock,  and  that  if  the  stock  ad- 
vanced a  point  he  would  have  a 
profit,  and  if  it  declined  a  point  he 
would  lose  the  $100,  and  also  another 
|100  to  be  paid.  Billingslea  v.  Smith, 
77  Md.  504  (1893). 

2  Sampson  v.  Camperdown  Cotton 
Mills,  82  Fed.  Rep.  833  (1897). 

3  In  Ashton  v.  Dakin,  7  W.  R.  384 
(1859),  the  court  held  it  not  to  be  a 


wager  contract  to  order  a  broker  to 
buy  stock,  "  and  let  tlie  bargain  be  so 
as  to  the  day  of  payment  that  you 
may  have  an  opportunity  of  reselling 
it  for  me  by  such  a  day,  when  I  ex- 
pect the  market  wiU  have  risen,  and 
then  you  will  pay  the  seller  for  nae 
with  the  money  you  receive  from  the 
purchaser,  and  I  shall  receive  the 
gain  from  you,  if  any,  or  pay  you 
the  loss."  So,  also.  Smith  v.  Bou\'ier, 
70  Pa.  St.  335  (1872),  holds  that  stocks 
bought  and  sold  upon  speculation  are 
not  necessarily  wager  contracts.  A 
person  may  sell  without  owning  the 
stock,  and  at  time  of  delivei-y  buy  to 
deliver,  and  yet  the  transaction  be 
not  a  wager,  where  the  jury  finds 
that  there  was  an  intent  to  deliver  in 
both  the  selling  and  buying.  See  also 
Thacker  v.  Hardy,'L.  R.  4  Q.  B.  D.  685 
(1878);  Sawyer  v.  Taggart,  14  Bush 
(Ky.),  727  (1879).  In  Massachusetts  it 
is  lield  that  the  contract  is  not  gam- 
bling merely  because  there  was  an 
expectation  that  only  differences 
would  be  settled.  Barnes  v.  Smith, 
159  Mass.  344  (1893).  Where  the 
seller  of  grain  does  not  intend  to  de- 
liver the  property  sold,  but  simpty  to 
settle  the  difference  in  price,  the 
transaction  is  illegal  under  a  statute, 
whether  his  brokers  and  tlie  pur- 
cliaser  knew  of  his  intention  or  not. 
Margins  lost  in  such  transactions  can- 
not be  recovered  back.  Connor  v. 
Black,  132  Mo.  150  (1896).  A  pm- 
chase  of  corn  may  be  legal  although 
made  to  fill  certain  sales  which  the 
party  had  made  previously.  A  mort- 
gage given  to  a  broker  for  advance- 
ments made  in  the  transaction  is 
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for  future  delivery  is  not  infected  with  the  quality  of  a  wager 
by  reason  of  the  fact  that  at  its  date  the  vendor  had  not  the 
goods,  and  had  not  entei-ed  into  any  arrangement  to  provide 
them,  and  had  no  expectation  of  receiving  them,  unless  by  sub- 
sequently going  into  the  market  and  buying  them."^  The 
financial  responsibility  of  the  parties,^  and  their  other  transac- 
tions in  the  same  line,'  are  admissible  as  evidence  as  to  whether 
there  was  an  intent  to  deliver  the  stock  or  merely  to  pay  the 
gain  or  loss.  '  The  burden  of  proving  that  a  stock  transaction 
is  a  gambling  contract  is  upon  him  who  affirms  it.* 


valid.  Douglas  v.  Smith,  74  Iowa,  468 
(1888). 

1  Conner  v.  Robertson,  37  La.  Ann., 
814  (1885),  the  court  saying  also  that 
Lorymer  v.  Smith,  1  Barn.  &  C.  1 
(1822),  has  been  repeatedly  overruled. 
See  also  supra,  p.  672,  n.  4. 

2  Kirkpatriok  v.  Bonsall,  72  Pa.  St. 
155  (1872);  First  Nat.  Bank  v.  Oska- 
loosa  Packing  Co..  66  Iowa,  41  (1885); 
JJe  Green,  7  Biss.  338  (1877):  S.  C,  10 
Fed.  Cas.  1084;  Beveridge  v.  Hewitt, 
8  la  App.  467  (1881);  JustU  ?;.  HolU- 
day,  13  Mackey,  346  (1883);  Norths 
Phillips,  89  Pa.  St.  250  (1879);  Patter- 
son's Appeal,  16  Rep.  59  (Pa.,  1883); 
Flagg  V.  Baldwin,  38  N.  J.  Eq.  219 
(1834);  Colderwood  v.  MoCrea,  11  111. 
App.  543  (1882).  The  fact  that  one  of 
the  parties  is  already  under  obliga- 
tion to  other  parties  to  purchase 
cotton  several  times  greater  in  value 
than  his  fortune  is  evidence  of  an  in- 
tent to  gamble.  Beadles  v.  McElrath, 
85  Ky.  230  (1887).  The  fact  that  a 
party  is  financially  unable  to  pay  for 
property  is  evidence  that  the  contract 
is  gambling.  Myers  v.  Tobias,  16  AtL 
Bep.  641  (Pa.,  1889). 

3  Kirkpatriok  v.  Bonsall,  73  Pa.  St. 
155  (1872);  Beveridge  v.  Hewitt,  8  111. 
App.  467  (1881);  Irwin  v.  Williar,  110 
U.  S.  499  (1884).  Contra,  Tombhn  v. 
Callen,  69  Iowa,  239  (1886).  The  jury, 
in  passing  upon  the  defense  to  a  note 
that  it  was  given  in  a  stock-gambling 
operation,  may  consider  all  the  acts 


and  accounts  and  the  actual  dealings. 
Gaw  V.  Bennett,  153  Pa.  St.  247  (1893). 
As  to  the  competency  of  evidence 
herein,  and  that  evidence  of  custom 
of  settling  by  differences  is  incom- 
petent, see  Scofield  v.  Blackmarr,  4 
Atl.  Rep.  208  (Pa.,  1886).  Proof  of  in- 
tent to  deliver  may  be  by  the  conduct 
of  the  par-ties  as  well  as  the  contract. 
Press  V.  Duncan,  69  N.  W.  Rep.  543 
(Iowa,  1896). 

*  Dewey,  Contracts  for  Future  De- 
liveiy,  p.  207,  says:  "All  the  cases 
except  Barnard  v.  Backhauls.  53  Wis. 
598  (1881);  Cobb  v.  Prell,  15  Fed.  Rep. 
774  (1883);  Beveridge  v.  Hewitt,  8  111. 
App.  467  (1881):  Stebbins  v.  Leowolf, 
57  Mass.  137  (1849),  and  possibly  Chand- 
ler's Case,  Ex  parte  Young,  6  Biss.  53 
(1874);  S.  C,  30  Fed.  Cas.  828,  hold 
that  tliese  contracts  are  presumed  to 
be  bona  fide;  and  in  order  to  show 
them  to  have  been  used  as  covers  for 
wagers,  an  agreement  to  that  effect 
must  appear  to  liave  been  made.  Ac- 
cording to  these  excepted  cases,  op- 
tion contracts  are  presumed  to  be 
invalid,  and  proof  must  be  made  that 
they  are  &onaJide."  See  also  Dewey, 
Contracts  for  Future  Delivery,  p.  46. 
In  Illinois  the  bui-den  of  proof  is  on 
the  defendant  to  prove  a  gambling 
intent  on  the  part  of  both  parties. 
In  "Wisconsin  a  contrary  rule  seems 
to  prevail.  See  Ward  v.  Vosburgh, 
31  Fed.  Rep.  12  (1887). 
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§  345.  QamUing  stocli  contracts  as  affecting  the  relations  le- 
tween  the  princi;pal  and  his  Irolccr. — A  broker  is  but  an  agent 
of  his  principal.  As  such  he  may  hold  the  principal  Liable  for 
commissions  and  for  losses  paid  on  stock  transactions  where 
those  stock  transactions  are  legitimate  and  legal.  Where,  how- 
ever, the  stock  contracts  are  of  a  wager  or  gambling  nature,  a 
more  diificult  question  arises,  and  the  decisions  are  irreconcil- 
able. In  England,  in  1878,  Judge  Lindley,  in  Thacker  -y.  Hardy,' 
a  carefully-considered  case,  held  that,  where  the  principal  has 
been  carrying  pn  gambling  transactions,  he  cannot  escape  or 
repudiate  his  liabilities  to  his  broker  in  those  transactions, 
even  though  the  latter  knew  of  the  gambling  character  of  the 
business.  The  principal  is  liable  to  his  broker  as  though  the 
transactions  were  free  from  such  objections.  This  is  the  well- 
established  rule  in  England.^ 

§  346.  In  this  country  an  opposite  rule  prevails  for  the  most 
part.  The  great  weight  of  authority  holds  that,  where  the  bro- 
ker has  knowledge  of  the  purpose  to  gamble  in  stocks  and  aids 
in  carrying  out  that  purpose,  he  cannot  recover  for  services 
rendered  or  losses  incurred  and  paid  by  himself.^    A  few  cases 

1 L.  R.  4  Q.  B.  D.  685.  only  a  small  part  of  the  purohase- 

2  Re  Hart,  0  W.  N.  95  (1870) ;  Cooper  money,  the  balance  being  obtained 

V.  Neil,  13  W.  N.  128  (1878);  Ex  parte  by  the  broker  by  pledge  of  the  secu- 

Eogers,  L.  R.  15  Ch.  D.  207  (1880) ;  rity,  and  the  customer  never  asking 

Faikney  v.  Reynous,  4    Burr.   2069  for  delivery  of  the  stock,  and,  as  the 

(1767);  Jessopp?;.  Lutwyche,  lOExch.  broker  well  knew,  did  not  pm-chase 

614(1854);  KJiighti'.  Cambers,  15  C.B.  as  an  investment,  but  as  a  specula- 

562  (1855);  Knight  v.  Fitch,  15  C.  B.  tion,  to  sell  again  when  the  price 

566(1855);  Lyne  u.  Siesfeld,  1  H.  &  N.  went  up,  and  the  broker  was  paid 

378  (1856) ;  Rosewarne  v.  Billing,  15  C.  by  commissiotis  on  the  transactions. 

B.  (N.  S.)  316  (1863).    In  Pidgeon  v.  Forget  v.  Ostigny,  [1895]  A.  C.  318. 
Burslem,  3  Exch.  465  (1849),  the  court        ^  Irwin  v.  WiUiar,  110  U.  S.  499,  510 

says  expressly:    "The   case  differs  (1884);  Flagg  v.  Gilpin,  17  R  I.  10 

altogether  from  those  in  which  the  (1890);  McLean  v.  Stuve,  15  Mo.  App. 

contract  is  forbidden,  as  under  the  317  (1884),  per  Thompson,  J. ;  Ream 

acts  against  stock-jobbing,  or  where  v.  Hamilton,  15  Mo.  App.  577  (1884). 

the  purpose  for  which  the  money  was  Cf.  Kent  v.  Miltenberger,  13  Mo.  App. 

paid  was  illegal."    Contra,  Byers  v.  503, 511  (1883).    See  also  as  supporting 

Beattie,  Ir.  Rep.  3  C.  L.  320  (1867).  above  rule,  Everingham  v.  Meighan, 

A  contract  is  not  a  gaming  contract,  55  Wis.  354  (1882) ;  Re  Green,  7  Biss. 

and  a  broker  may  recover  the  bal-  338(1877);  S.  C,  10  Fed.  Cas.  1084; 

ance  due  him  on  account,  although  Bartlett  v.  Smith,  13  Fed.  Rep.  203 

the    customer,    a   person    of   small  (1883);  Tenney  v.  Foote,  4  111.  App. 

means,  instructed  the  broker  to  make  594  (1879);  afSrmed,  95  111.  99  (1880), 

piu'chases  and  sales  and  advanced  defeating  a  note  given  to  the  bi-oker; 
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hold  to  the  same  effect  as  the  English  rule.^  Many  cases  which 
seem  to  favor  the  English  rule  do  so  only  by  dicta,  inasmuch 
as  the  transactions  involved  in  such  cases  are  held  not  to  be 
wager  contracts.^  In  Pennsylvania  and  New  Jersey- the  Ameri- 
can rule  is  rigidly  enforced.  The  broker  is  held  to  be  dealing 
as  a  principal,  not  as  an  agent,  in  all  stock-gambling  transac- 
tions.' He  cannot  recover  commissions  nor  losses.*  II  his  prin- 
cipal is  an  infant,  the  broker  is  liable  to  such  infant  for  aU  sums 
received  by  way  of  margins.^  If,  however,  the  parties  do  not 
raise  the  question  of  the  legality  of  the  transaction,  the  court 
cannot.*  In  Ohio  it  is  held  that  the  broker  may  be  made  to 
account 'for  profits,  even  though  the  transaction  was  a  gambling 


Colderwood  v.  McCrea,  11  HL  App. 
543  (1883);  "Webster  v.  Stiirges,  7  IlL 
App.  560  (1880);  Barnard  u  Backhaus, 
52  Wis.  593  (1881),  defeating  notes; 
Beveridge  v.  Hewitt,  8  IlL  App.  467 
(1881);  Whitesides  v.  Hunt,  97  Ind. 
191,203  (1884);  Melchertu  American 
U.  TeL  Co.,  11  Fed.  Eep.  193  (1882); 
First  Nat.  Bank  v.  Oskaloosa  Packing 
Co.,  66  Iowa,  41  (1885),  holding  a  note 
void;  Stewart  v.  Sohall,  65  Md.  289 
(1886).  Suit  by  broker  agaiast  cus- 
tomer for  moneys  lost  in  purchase 
of  grain  for  the  customer.  Mohr  v. 
Miesen,  47  Minn.  228  (1891).  Brokers 
are  bound  to  know  that  banks  have 
no  power  to  purchase  cotton  futures 
on  margins,  and  cannot  recover  com- 
missions and  losses  on  such  transac- 
tions. The  ultra  vires  contract  was 
not  executed,  inasmuch  as  the  cor- 
poration received  no  property.  Jemi- 
son  V.  Citizens'  Sav.  Bank,  44  Hun, 
412  (1887).  A  broker  may  recover 
commissions,  etc.,  from  his  principal 
when  the  former  knew  nothing  of  the 
latter's  intention  to  gamble.  Lehman 
V.  Feld,  37  Fed.  Eep.  852  (1889);  Ed- 
wards V.  HoeffinghofE,  38  Fed.  Rep. 
685  (1889);  Boyd  v.  Hanson,  41  Fed. 
Eep.  174  (1890). 

1  Brown  ■;;.  Speyers,  20  Gratt.  ( Va.) 
396  (1871);  "VVyman  v.  Fiske,  85  Mass. 
238  (1861),  on  the  ground  that  the  note 
sued  on  was  a  voluntary  payment  to 


the  broker;  Warren  v.  Hewitt,  45  Ga. 
501  (1872) ;  MarshaU  v.  Thruston,  3  Lea 
(Tenn.),  741  (1879),  where  also  a  note 
had  been  given;  Jackson  v.  Foote,  12 
Fed.  Eep.  37  (1882),  also  a  note  case, 
the  court  saying  that,  as  between  the 
broker  and  his  principal,  the  decision 
probably  would  be  different.  Cf.  Tins- 
ley's  Case,  cited  in  10  Fed.  Eep.  248. 

2  Lehman  v.  Strassberger,  2  Woods, 
554  (1875);  S.  C,  15  Fed.  Cas.  254; 
Eumsey  v.  Berry,  65  Me.  570  (1876); 
Sawyer  v.  Taggart,  14  Bush  (Ky.),  727 
(1879);  Durrant  v.  Burt,  98  Mass.  161 
(1867);  WiUiams  v.  Carr,  80  N.  C.  294 
(1879). 

3  Euchizky  v.  De  Haven,  97  Pa.  St. 
202  (1881). 

4  North  V.  Phillips,  89  Pa.  St.  250 
(1879);  Flagg  v.  Baldwin,  38  N.  J.  Eq. 
219  (1884);  Fareira  v.  Gabell,  89  Pa. 
St.  89  (1879),  holding  that  notes  given 
to  the  broker  are  void.  The  agent 
cannot  recover  commissions  where  he 
knew  the  transaction  was  gambling. 
Dows  V.  Glasfield,  4  N.  D.  251  (1894). 

5  Euchizky  v.  De  Haven,  97  Pa.  St. 
202  (1881).  An  infant  gambling  in 
stocks  on  a  margin  may  recover  from 
the  brokers  all  that  he  deposited  with 
them.  Mordecai  v.  Pearl,  63  Him,  558 
(1892). 

SGheen  v.  Johnson,  90  Pa.  St.  38 
(1879);  Williams  v.  Carr,  80  N.  C.  294 
(1879). 
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one.*  A  note  and  mortgage  given  to  the  broker  in  settlement 
of  a  gambling  transaction  will  not  be  interfered  with.^  The 
broker  is  not  liable  for  a  sale  of  the  stock  on  failure  of  margin, 
■without  notice  to  the  principal,  where  the  business  is  gambling.' 
A  ,partner  in  a  partnerphip  for  the  purpose  of  carrying  on  a 
gambling  business  on  the  market  cannot  have  an  accounting 
from  his  partner.* 

§§  347,  348.  Gambling  stoclc  transactions  as  affecting  notes, 
bonds,  mortgages,  etc.,  growing  out  thereof. —  The  penalty  of 
engaging  in  a  stock-gambling  operation  is  that,  in  case  the  trans- 
action is  declared  by  a  court  of  justice  to  be  illegal  as  a  wager 
contract,  the  court  declines  to  aid  either  party.'  As  a'  general 
rule,  all  liability  on  the  part  of  either  party  is  unenforce- 
able. Money  paid  by  the  principal  cannot  be  recovered  back.* 
]S"either  principal  can  collect  the  gains  of  the  transaction,  and 


1  Norton  v.  Blinn,  39  Ohio  St.  145 
(1883).  Where  gambling  stock  trans- 
actions are  closed  and  the  account 
settled,  and  the  balance  due  the  cus- 
tomer is  left  on  deposit  with  the 
broker,  the  latter  must  pay  it  over. 
Peters  v.  Grim,  149  Pa.  St.  163  (1893). 

2  Clarke  u  Foss,  7  Bi.ss.  640  (1878); 
S.  C,  5  Fed.  Cas.  955.  Cf.  Tantum  v. 
Arnold,  42  N.  J.  Eq.  60  (1886).  At 
common  law  a  mortgage  and  note 
given  to  a  broker  for  commissions  in 
buying  and  selling  futures  and  for 
advances  are  legal.  Where  such  note 
has  been  reduced  to  judgment  in  one 
state  it  will  be  enforced  in  another 
state.  Peet  v.  Hatcher,  113  Ala.  514 
(1896). 

3  North  V.  Phillips,  89  Pa.  St.  250 
(1879). 

*  Wright  V.  Cudahy,  48  N.  E.  Rep. 
39  (111.,  1897). 

5  Rees  V.  Fernie,  13  W.  P.  6  (1864), 
holding  that  the  court  will  not  aid 
one  who  has  been  tricked  in  gambling 
in  stocks. 

6  Gregory  v.  Wendell,  39  Mich.  337 
(1878);  S.  C,  40  Mich.  432  (1879);  Wy- 
man  v.  Fiske,  85  Mass.  238  (1861).  Cf. 
Norton  v.  Blinn,  39  Ohio  St.  145  (1883). 
In  Tennessee,  by  statute,  a  contrary 


rule  prevails.  McGrew  v.  City  Pro- 
duce Exchange,  85  Tenn.  573  (1887); 
Dunn  V.  BeU,  85  Tenn.  581  (1887),  hold- 
ing also  that  where  there  are  several 
partners  or  co-conspirators  who  take 
the  principal's  money  they  are  liable 
therefor  jointly  and  severally.  Under 
the  New  York  statute  money  paid 
by  a  customer  to  a  broker  on  gam- 
bling speculations  may  be  recovered 
back.  Peck  v.  Doran,  etc.  Co.,  57 
Hun;  343  (1890).  Where  a  gambling 
contract  is  illegal  by  statute,  a  cus- 
tomer who  gave  money  to  the  broker 
to  gamble  with,  according  to  orders, 
cannot  recover  it  back.  White  v. 
Barber,  123  U.  S.  393  (1887);  Sowles 
V.  Welden  Nat.  Bank,  61  Vt.  375  (1889). 
A  bona  fide  sale  of  grain  deliverable 
in  a  certain  month,  on  a  day  to  he 
fixed  by  seller,  is  not  a  gambling 
contract.  White  v.  Barber,  123  U.  S. 
393  (1887).  A  certificate  of  deposit 
given  to  a  broker  in  the  course  of 
gambling  transactions  may  be  recov- 
ered back.  Dempsey  v.  Harm,  13  Atl. 
Pep.  37  (Pa.,  1887).  The  customer 
may  recover  back  money  deposited 
in  the  hands  of  a  third  person  for 
margins  on  a  gambling  contract. 
Dauler  v.  Hartley,  178  Pa.  St.  3;j  (1896). 
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neither  is  liable  for  a  loss.^  ISTotes  given  in  settlement  are  void 
and  not  collectible,^  even  in  the  hands  of  honafide  purchasers.' 
Eonds  and  mortgages  given  in  payment  are  void.''    Due-bills/ 


iGrizewood  v.  Blane,  11  C.  B.  526 
(1851);  Webster  v.  Sturges,  7  111.  App. 
560  (1880);  Ex  parte  Young,  6  Biss. 
53  (1874);  S.  C,  30  Fed.  Cas.  828; 
Thompson  v.  Cummings,  68  Ga.  124 
(1881);  Yerkes  v.  Salomon,  11  Hmi, 
471  (1877).  A  partner,  however,  may- 
have  contribution  for  losses  paid  at 
the  express  request  of  the  other  mem- 
ber of  the  firm.  Petrie  v.  Hannay,  3 
T.  E.  418  (1789). 

2  Barnard  v.  Backhaus,  53  Wis.  593 
(1881);  Fareira  v.  Gabell,  89  Pa.  St.  89 
•(1879);  Lowry  v.  Dillman,  59  Wis.  197 
(1884);  Davis  u  Davis,  119  Ind.  511 
(1889) ;  Justh  V.  HoUiday,  13  Maokey, 
346(1883);  Cunningham  v.  Augusta 
Nat.  Bank,  71  Ga.  400  (1883);  Tenney' 
u  Foote,  4  111.  App.  594  (1879);  af- 
firmed, 95  lU.  99.  Of.  Wyman  v. 
Fiske,  85  Mass.  238  (1861).  A  person 
loaning  money  and  taking  notes 
thei'efor  cannot  be  defeated  in  a 
suit  on  the  notes  by  evidence  that 
he  knew  the  loan  was  to  be  used 
in  gambling  operations.  Defendant 
must  prove,  also,  that  plaintiff  in- 
tended that  the  money  should  be  so 
used.  Waugh  v.  Beck,  114  Pa.  St.  433 
'(1886).  Checks,  notes,  etc.,  in  gam- 
bling contracts  are  void.  Kahn  v. 
Walton,  46  Ohio  St.  195  (1889);  Em- 
brey  v.  Jemison,  131  U.  S.  336  (1889). 
Sales  and  purchases  in  Ohio  on  mar- 
;gins  are  gambling  and  void,  and  a 
note  in  settlement  of  such  transac- 
tions is  void.  Morris  v.  Norton,  75 
Fed.  Rep.  913  (1896).  Notes  given  by 
the  customer  to  the  bi-oker  on  deal- 
ing's in  stock,  merely  margins  being 
paid,  are  illegal  and  not  enforceable. 
Mechanics',  etc.  Bank  v.  Duncan,  36 
S.  W.  Rep.  887  (Tenn.,  1896).  A  note 
given  by  a  broker  for  profits  in  gam- 
-bling  in  grain  is  not    enforceable. 


Nave  V.  Wilson,  12  Ind.  App.  38  (1894). 
If  delivery  was  intended  and  made, 
a  note  by  one  of  the  principals  to  the 
other  is  good,  although  the  ware- 
house i-eceipts  were  left  with  the 
broker  to  secure  advances.  Fisher  v. 
Fisher,  8  Ind.  App.  665  (1894). 

8  Barnard  v.  Backhaus,  53  Wis.  593 
(1881);  Steers  v.  Lashley,  6  T.  R.  61 
(1794);  Tenney  v.  Foote.  4  111.  App. 
594(1879);  aflE'd,  95  111.  99;  Cunning- 
ham V.  Augusta  Nat.  Bank,  71  Ga. 
400  (1883);  Lowry  v.  Dillman,  59  Wis. 
197  (1884);  Root  v.  Merriam,  37  Fed. 
Rep.  909  (1886).  Contra,  Crawford 
V.  Spencer,  93  Mo.  498  (1887),  citing 
Third  Nat.  Bank  v.  Harrison,  10  Fed. 
Rep.  243  (1882);  also,  contra,  Lilley  u 
Rankin,  55  L.  T.  Rep.  814  (1886).  An 
accommodation  indorser  to  the  note 
may  set  up  the  defense  of  illegality. 
Justh  V.  Holliday,  18  Mackey,  346 
(1883).  A  note  given  to  a  bank  is 
valid,  though  the  proceeds  were  to 
pay  a  stock-gambling  debt  and  the 
bank  knew  that  fact.  Marshall  v. 
Thruston,  3  Lea  (Tenn.),  741  (1879). 
Of.  Cannan  v.  Bryce,  3  B.  &  A.  179 
(1819),  and  40  AU.  Rep.  794. 

*  Amory  v.  Mery weather,  3  B.  &  C. 
573  (1834);  Flagg  v.  Baldwin,  38  N.  J. 
Eq.  219  (1884);  Griffiths  v.  Sears,  113 
Pa.  St.  533  (1886);  Barnard  v.  Back- 
haus, 52  Wis.  593  (1881).  A  judgment 
entered  by  confession  on  a  bond  given 
for  a  gambling  debt  may  be  set 
aside.  Everitt  v.  Knapp,  6  Johns.  331 
(1810);  Beveridge  v.  Hewitt,  8  III 
App.  467  (1881).  A  court  of  equity 
will  enjoin  the  transfer  of  a  note 
and  will  decree  the  cancellation  of  a 
mortgage  given  by  a  married  woman 
in  payment  of  her  husband's  stock- 
gambling  debts.  Tantum  v.  Arnold, 
43  N.  J.  Eq.  60  (1886).    But  will  not 


5  Rudolf  V.  Winters,  7  Neb.  125  (1878). 
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acceptances,'  and  guarantees '  of  notes  are  not  valid  or  enforce- 
able. If  a  part  of  the  consideration  is  void  the  whole  contract 
and  all  securities  given  thereunder  are  void.'  In  Illinois,  by 
statute,  a  customer  -who  deposits  securities  with  a  broker  on  a 
gambling  stock  contract  may  recover  them  back,  even  though 
he  has  not  paid  losses  incurred  in  the  transaction.* 

0.    rEATJD   AS    AFFECTING   A   SALE  OP   STOCK. 

§  349.  Extent  of  subject  treated  herein. —  In  a  previous  chap'- 
ter  of  this  treatise  the  effect  of  fraud  and  fraudulent  representa- 
tions on  a  subscription  for  stock  was  fully  treated.  There  is 
little  difference  in  the  principles  of  law  governing  fraud  as 
affecting  sales  of  stock  from  fraud  as  affecting  subscriptions  for 
stock.  Most  of  the  cases  assume  that  the  same  principles  apply 
to  both  kinds  of  transactions.  Consequently,  the  questions  of 
what  constitutes  fraud  herein;  what  remedies  the  defrauded 
person  has ;  and  the  general  principles  governing  this  branch 
of  the  law,  wiU  be  fully  understood  only  by  a  comparison  of 
these  two  parts  of  this  work.' 

§  350.  What  has  ieen  held  to  constitute  a  fraud  herein. —  It 
is  difficult  to  lay  down  rules  as  to  what  does  and  what  does  not 

where  given  by  the  party  himself  to  See  also  Fareira  v.  Gabell,  89  Pa.  St. 

his  brokers.    Clarke  f.  Foss,  7  Biss.  540  89(1879).    But  where,  upon  the  close 

(1878) ;  S.  C,  5  Fed. Cas.  955.    Amort-  of  a  successful  "corner,"  which  is 

gage  to  a  broker  to  pay  losses  on  illegal  by  statute,  one  of  the  parties 

gambling  speculations  is  void  and  leaves  his  share  of  the  profits  with 

not  enforceable.    Walters  v.  Comer,  the  other  party  to  invest,  the  latter 

79  Ga.  796  (1887).    But  see  Crawford  must  account  for  it  when  called  upon 

V.  Spencer,  93  Mo.  498  (1887).    Where  so  to  do.    Where,  upon  the  close  of 

a  citizen  of  Alabama  gives  to  a  New  an  vmsuccessful "  corner,"  the  parties 

York  broker  a  deed  of  land  in  Ala-  losing  settle  among  themselves,  but 

bama  in  settlement  of  futures,  its  one  of  them  fraudulently  overstates 

validity  as  to  the  futures  depends  on  the    losses,  he  is  liable  to  account 

the  law  of  New  York.    Hubbard  v.  for  the  amount  fraudulently  allowed 

:  Sayre,  105  Ala.  440  (1893).  him.    Wells  v.  McGeooh,  71  Wis.  196 

1  Steers  v.  Lashley,  6  T.  R.  61  (1794).  (1888). 

Eawlings  v.  Hall,  1  Car.  &  P.  11  (1823),  ■"  Jamieson  v.  WaUace,  167  IlL  388 

holds  that  the  broker  on  the  witness  (1897). 

stand  need  not  admit  that  the  con-  ^  gge  ch.  IX,  siipra.    In  the  impor- 

sideration  was  a  gambling  debt,  since  tant  case  of  Western  Bank  v.  Addie, 

it  would  subject  him  to  a  common-  L.  E.  1  H.  L.  (Sc.)  145  (1867),  part  of 

law  criminal  prosecution.  the  shares  had  been  subscribed  for 

2  Tenney  v.  Foote,  95  lU.  99  (1880).  and  part  purchased.    Tl\e  court  ap- 

3  Tenney  v.  Foote,  95  lU.  99  (1880).  plied  the  same  principle  to  both. 
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amount  to  fraudulent  misrepresentations.  The  courts,  conse- 
quently, let  each  case  stand  upon  its  own  facts.  Certain  states 
of  fact  have,  however,  been  passed  upon  as  constituting  fraud, 
and  as  such  they  aid  in  coming  to  a  conclusion  on  facts  in 
somewhat  similar  cases.  Thus,  it  has  been  held  to  be  a  fraudu- 
lent representation  to  make  false  statements  as  to  the  location, 
explorations,  and  developed  state  of  a  mine ;  ^  or  that  a  patent 
owned  by  the  company  was  of  great  value,  and  that  certain 
other  persons  were  owners  of  stock ;  -  that  the  company  was 
prosperous,  when  in  fact  large  overissues  of  stock  had  been 
made ; '  or  that  the  corporate  property  was  free  from  incum- 
brance ;  *  or  that  the  corporation  would  guarantee  certain  divi- 


1  Morgan  v.  Skiddy,  63  N.  Y.  319 
(1875).  In  Crocker  v.  Manley,  164  IlL 
283  (1896),  the  court  held  that  it  was 
not  fraudulent  to  represent  that  the 
mines  owned  by  the  company  were 
rich  and  would  pay  more  than  twenty 
per  cent  dividends,  and  that  the  ore 
on  hand  was  of  a  certain  value,  where 
it  is  shown  that  the  vendee  made  a 
personal  examination  and  was  satis- 
fied, and  no  actual  fraud  is  shown. 
Eescission  was  refused. 

2  Miller  v.  Barber,  66  N.  Y.  558  (1876). 
sCazeaux  v.    Mali,  25    Barb.    578 

(1857).  False  representations  as  to 
solvency  and  financial  condition  of 
the  corporation  are  material,  and  the 
purchaser  may  testify  that  he  would 
not  have  purchased  the  stock  except 
for  the  representations.  Pridham  v. 
Weddington,  74  Tex.  354  (1889).  It  is 
fraud  to  state  falsely  that  the  com- 
pany is  prosperous,  that  there  was  no 
stock  for  sale,  and  that  defendant  was 
selling  stock  of  others  and  not  his 
own.  Miller  v.  Curtiss,  13  N.  Y.  Supp. 
604  (1891). 

*  Southwestern  E.  E.  v.  Papot,  67 
Ga.  675,  693  (1881),  the  court  saying: 
"It  is,  we  think,  snffioient  to  show 
that  the  misrepresentation  or  sup- 
pression of  fact  was  of  such  a  nature 
as  to  prove  that  the  property  pur- 
chased was  of  no  value  to  the  pur- 
chaser for  the  purposes  for  which  it 


was  bought,  or  that  it  would  be  rea- 
sonable to  suppose  that  the  purchaser 
would  not  have  contracted  for  it  had 
he  had  knowledge  of  the  existence  of 
this  defect. "  It  is  f raudiolent  to  make 
misstatements  to  the  effect  that  the 
corporation  is  out  of  debt  and  is 
making  certain  profits.  It  is  no  de- 
fense that  the  defendant  might  have 
ascertained  the  facts  from  the  corpo- 
ration. Eedding  v.  Wright,  49  Minn. 
333  (1893).  Where  a  corporation  issues 
bonds  having  the  words  printed  on 
their  face  "first-mortgage  bonds," 
when,  as  a  matter  of  fact,  there  was 
an  underlying  mortgage  which  the 
party  to  whom  the  bonds  were  sold 
agreed  to  pay,  but  did  not  pay,  ex- 
cept in  part,  the  oflicers  and  the  di- 
rectors who  took  part  in  the  issue  of 
the  bonds  are  liable  to  an  innocent 
piirchaser  who  relied  on  the  state- 
ment contained  on  the  face  of  the 
bonds.  His  measure  of  damages  is 
the  difference  between  the  value  of 
the  bonds  as  first-mortgage  bonds 
and  second-mortgage  bonds.  Bank 
V.  Byers,  41  S.  W.  Eep.  325  (Mo.,  1897). 
A  purchaser  of  bonds  and  stock  may 
rescind  on  the  ground  that  the  vendor 
falsely  represented  that  there  was 
but  one  mortgage  on  the  property. 
It  is  immatei'ial  that  the  vendor  paid 
off  the  other  mortgage  after  suit  was 
brought.  Stevenson  v.  Marble,  84  Fed. 
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dends ;  ^  or  any  false  statement  or  general  fraudulent  act,  or 
fraudulent  concealment  of  a  material  fact,  whereby  the  pur- 
chaser is  induced  to  complete  the  sale  of  stock.^  It  may  or 
may  not  be  a  fraudulent  representation  to  state  that  the  stock 
is  Tvorth  a  certain  sum.^ 


Eep.  23  (1897).  A  purchaser  of  a  msr 
jority  of  the  stock  of  the  corporar 
tion  from  a  stockholder  may  rescind 
where  a  misrepresentation  was  made 
that  the  corporation  had  practically 
no  debts.  Merritt  v.  Elirman,  22  S. 
Eep.  514  (Ala.,  1897). 

1  Gerhard  v.  Bates,  20  Eng.  L.  & 
Bq.  129  (1853).  Representations  that 
dividends  would  soon  be  paid  are  not 
fraudulent,  but  statements  as  to  pres- 
ent condition  and  prospects  may  be 
for  the  jury.  Warner  v.  Benjamin, 
89  Wis.  290  (1895). 

2  See  further  illustrations  in  ch. 
IX,  supra.  Decla,ring  a  dividend  in 
good  faith  and  sound  discretion  is 
not  fraud  by  reason  of  its  turning 
out  to  have  been  ill-advised.  Burnes 
V.  Peunell,  2  H.  L.  Gas.  497  (1849).  A 
representation  that  the  stock  "is 
good  property  or  investment  and  is 
about  to  make  a  dividend  "  is  a  false 
representation  when  untrue,  and 
where  the  person  taking  the  stock  as 
trustee  from  a  preceding  trustee 
objected  to  receiving  it  on  account 
of  his  doubt  or  ignoi-anoe  as  to  its 
character.  Lawton  v.  Kittredge,  30 
N.  H.  500  (1855).  Representations 
that  a  corporate  property  is  valuable 
and  one  of  the  best  properties  in 
Colorado,  when  in  fact  the  company 
was  a  bubble  company,  raises  a  ques- 
tion of  fraud  for  the  jury  to  pass 
upon.  Bradley  v.  Poole,  98  Mass.  169 
(1867).  The  payment  of  an  excessive 
and  speculative  price  for  stock  is  not 
fraud  and  is  no  ground  for  setting 
the  sale  aside.  Moffat  v.  Winslow, 
7  Paige  Ch.  124  (1838).  The  vendor 
warrants  the  title  to  the  stock,  but 
not  its  quality  or  value.  Allen  ■!•. 
Pegram,  16  low^,  163  (1864).  A  sale 
of  stock  in  a  company  formed  to  pur- 


chase a  railroad  cannot  be  set  aside 
merely  because  its  title  to  the  rail- 
road fails.  State  v.  North  Louisiana, 
etc.  R.  R,  34  La.  Ann.  947  (1882).  In 
Wright's  Appeal,  99  Pa.  St.  425  (1882), 
it  was  held  that  the  corporation  was 
not  liable  for  the  conversion  of  stock 
by  its  president,  who  obtained  the 
certificates  indorsed  in  blank  from 
the  owner  on  false  representations 
that  the  corporation  wished  to  use 
them.  Newlands  v.  National,  etc. 
Assoc,  53  L.  T.  Rep.  242  (1885);  March 
V.  Eastern  R.  R.  48  N.  H.  515  (1862), 
holding  that  the  fact  that  the  earn- 
ings were  not  distributed  by  divi- 
dends until  after  a  sale  of  stock  does 
not  constitute  fraud.  A  confiden- 
tial agent  who  uses  his  position  to 
obtain  stock  of  which  the  principal 
has  been  deprived  wrongfully  must 
turn  it  over  to  the  principal.  Har- 
denbergh  v.  Bacon,  33  Gal.  356  (1867). 
Statements  that  a  large  pai't  of  the 
capital  stock  had  been  taken  by  the 
parties  themselves,  and  that  the  par- 
ties themselves  would  continue  the 
management  of  the  concern,  and 
concealment  of  the  fact  that  a  large 
quantity  of  the  stock  was  to  be  issued 
for  the  good-will  of  the  business,  and 
statements  leading  to  the  conclusion 
that  all  subscribers  for  stock  stood 
on  an  equal  footing,  constitute  ma- 
terial misrepresentations,  and  will 
sustain  a  rescission  of  the  subscrip- 
tion if  untrue.  Such  statements  and 
concealments  made  to  agents  or 
brokers  who  are  selling  stock  are  the 
same  as  though  made  to  the  sub- 
scribers for  the  stock.  Walker  v. 
Anglo-Am.  etc.  Trust  Co.,  72  Hun, 
334,  341  (1893). 

3  That  it  is  not,  see  Union  Nat. 
Bank  v.  Hunt,  76  Mo.  439  (1882).    A 
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It  is  a  fraud  on  the  vendee  of  stock  to  sell  Mm  as  paid-up 
stock  that  which  is  not  paid  up,  although  issued  as  paid  up, 
the  vendor  having  participated  in  the  issue.^  It  is  fraud  in 
the  vendor  to  represent  that  property  is  to  be  turned  in  by  him 
to  the  corporation  at  a  certain  price  and  then  to  refuse  to  carry 
out  the  latter  contract.^  "Where  the  vendor  agrees  to  sell  at  a 
value  to  be  ascertained  by  an  examination  of  the  corporate 
books  and  afEairs,  it  is  fraud  in  the  vendee  to  cause  false  mem- 
oranda to  be  made  by  the  employees  of  the  corporation.'  It  is 
not  fraud,  however,  for  a  director  or  other  corporate  officer  to 

false  representation  that  the  stock 
sold  is  worth  eighty  cents  on  the  dol- 
lar — it  being  worth  but  forty  cents- 
will  not  sustain  an  action  for  deceit. 
Ellis  V.  Andrews,  56  N.  Y.  83  (1874). 
It  is  fraudulent  to  represent  that  the 
«tock  is  worth  par  when  in  fact  it  is 
worthless.  If  the  vendor  persuades 
the  vendee  to  make  no  inquiries,  the 
latter  may  recover,  although  he  made 
none.  The  measure  of  damages  is 
not  the  value  of  the  land  given  for 
the  stock,  but  the  difference  between 
the  actual  and  the  represented  value 
■of  the  stock.  Nysewander  v.  JjOW- 
man,  134  Ind.  584  (1890).  False  rep- 
resentations may  consist  of  state- 
ments that  the  stock  is  worth  a  cer- 
tain price  and  is  sold  to  plaintiff  at  a 
reduced  price  in  order  to  obtain  his 
services.  Maxted  v.  Fowler,  94  Mich. 
106  (189sJ).  False  statements  as  to 
the  value  of  stock  and  the  dividends 
it  would  pay  and  the  purpose  for 
which  it  was  incorporated  are  suflS- 
cient  to  sustain  rescission.  Murray  v. 
Tolman,  163  111.  417  (1896).  Misrep- 
resentations as  to  the  value  of  the 
stock  and  the  condition  of  the  com- 
pany are  material.  Blacknall  v.  Eow- 
land,  116  N.  C.  389  (1895).  The  state- 
ments by  the  vendor  of  what  purports 
to  be  a  certificate  of  bank  stock,  that 
the  bank  was  organized  and  that  the 
stock  was  worth  par,  and  that  the 
vendor  knew  this  to  be  the  case 
because  he  was  one  of  the  iirst  stock- 
holders, and  that  the  stock  was  a 


good  high  dividend-paying  stock, 
constitute  a  warranty,  and  the  ven- 
dee may  sue  for  damages  if  the  facts 
are  not  as  stated,  the  measure  of 
damages  being  the  difference  be- 
tween the  value  of  the  stock  as  rep- 
resented and  its  actual  value.  Titus 
V.  Poole,  73  Him,  383  (1893).  Where 
an  heir  sells  stock  at  a  nominal  figure,, 
it  being  considered  worthless,  and 
then  learns  that  it  has  value  and 
buys  it  back  at  a  low  figure  on  his 
statement  that  it  had  no  value  and 
that  he  wished  to  keep  it  on  account 
of  its  having  been  held  by  his  father, 
an  action  for  damages  for  deceit 
lies.  Edelman  v.  Latshaw,  180  Pa.  St. 
419  (1897).  Cf.  S.  C,  159  Pa.  St.  644 
(1894).    See  50  N.  E.  Rep.  623. 

iSturges  V.  Stetson,  1  Biss.  346 
(1858);  S.  C,  23  Fed.  Cas.  311,  holding 
that  the  vendee  is  not  liable  on  a 
note  given  in  payment  thereof;  Fos- 
diok  V.  Sturges,  1  Biss.  355  (1858); 
S.  C,  9  Fed.  Cas.  501,  holding  that 
the  vendee  may  recover  back  money 
paid;  Reeve  v.  Dennett,  145  Mass.  23 
(1887),  where  the  capital  of  $1,000,000 
was  issued  for  a  worthless  patent; 
holding  also  that  the  misrepresenta- 
tions may  invalidate  also  a  second 
and  subsequent  purchase  of  stock, 
even  though  in  the  meantime  the 
vendee  has  become  a  director  in  the 
corporation. 

2  Seaman  v.  Low,  4  Bosw.  387  (1859). 

SHager  v.  Thomson,  1  Black,  80 
(1861). 
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buy  or  sell  stock  at  a  profit,  due  to  his  official  knowledge  of  the 
condition  of  the  corporation ;  ^  nor  to  obtain  the  stock  by  a  threat 
of  a  call.2  The  fact  that  a  check  given  in  pajnnent  for  stock  is 
not  honored,  although  the  money  is  in  bank,  is  not  fraud  where 
payment  was  refused  because  of  other  frauds  of  the  vendor;' 
nor  is  it  fraud  to  issue  certificates  before  anything  has  been 
paid  thereon,  there  being  no  participation  by  the  vendor.^  It 
is  fraud,  however,  to  represent  the  company  as  having  a  full- 
paid  capital  stock  when  in  fact  the  stock  was  wholly  issued  in 
payment  of  a  worthless  mine.  The  person  making  such  repre- 
sentation is  liable  to  the  vendee.'  It  is  fraudulent- for  a  vendor 
to  represent  that  he  is  selling  the  stock  of  others,  when  in  fact 
he  is  selling  his  own  stock."  Statements  that  the  stock  sold  is 
treasury  stock,  and  that  others  paid  the  same  price  to  the  treas- 
ury, are  material.''    A  representation  as  to  the  cost  of  the  stock, 


1  Tippecanoe  County  v.  Reynolds,  44 
Ind.  509  (1873).  "Where  one  of  the 
partners  in  the  building  of  railroads, 
and  in  owning  stocks,  bonds,  etc.,  dies, 
and  his  executor,  after  an  examina- 
tion of  all  the  assets  by  means  of  ex- 
perts, etc.,  makes  a  settlement  with 
the  other  partner,  such  settlement  is 
binding  although  the  other  partner 
did  not  impart  all  the  knowledge  or 
imformation  he  might  have  given. 
The  subsequent  rise  in  value  of  some 
of  the  securities  is  immateriaL  Col- 
ton  V.  Stanford,  83  CaL  351  (1890).  The 
purchaser  of  stock  from  the  secretary 
of  the  company  cannot  rescind  on 
the  ground  of  fraud,  the  secretary 
having  given  at  the  time  of  the  sale 
all  the  information  which  he  had  con- 
cerning the  company.  No  confidential 
or  fiduciary  relation  exists.  Krumb- 
l:iaar  v.  Griffiths,  151  Pa.  St.  223  (1893). 
And  see  §  330,  supra. 

2  Grant  v.  Attrill,  11  Fed.  Eep.  469 
(1883).  As  to  other  oases  of  fraud  by 
the  vendee,  see  Johnson  v.  Kirby,  65 
CaL  483  (1884);  Hempflmg  v.  Burr,  59 
Mich.  394  (1886). 

3  Comins  v.  Coe,  117  Mass.  45  (1875). 
■i  WoodruflE  V.  McDonald,  33  Ark.  97 

(1878). 


5  Cross  V.  Sackett,  3  Bosw.  617  (1858). 
See  also,  g§  40,  48,  supra;  Colt  v. 
Woollaston,  2  P.  Wms.  154  (1733). 
When  a  promoter  misrepresents  to  a 
subscriber  the  price  paid  by  the  pro- 
moter for  property  conveyed  by  him 
to  the  company,  the  subscriber  may 
sue  him  for  damages.  Teachout  v. 
Van  Hoesen,  76  Iowa,  113  (1888).  A 
sale  or  pledge  of  stock  stamped  "  non- 
assessable," when  in  fact  it  was  not 
legally  paid  up,  renders  liable  for 
false  representations  the  president 
and  secretary  who  made  such  sale  or 
pledge  and  who  knew  that  it  was  not 
paid-up  stock.  Windram  v.  French, 
151  Mass.  547  (1890). 

6  Mayo  V.  Knowlton,  134  N.  Y.  250 
(1893);  Maturin  v.  Tredinnick,  3  New 
Eep.  514  (1863).  Where  a  person,  upon 
the  statement  of  the  president  that 
the  company  has  no  stock  for  sale, 
but  %vill  get  some,  authorizes  the 
president  to  buy  for  him,  and  the 
president  turns  out  stock  which  the 
company  already  has,  the  contract  is 
voidable  b}-  sur-li  vendee.  !McDoel  v. 
Ohio,  etc.  Co.,  36  S.  W.  Rep.  175  (Ky., 
1896). 

'CasweU  V.  Hunton,  87  Me.  277 
(1895). 
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"with  an  agreement  to  sell  at  cost,  is  different  from  an  agreement 
to  sell  at  a  fixed  figure  wMcli  is  represented  to  be  cost.  A  mis- 
representation as  to  the  cost  of  the  stock  to  the  vendor  is  not 
actionable.^  The  fact  that  the  only  property  that  the  company 
■owns  consists  of  worthless  patents,  being  infringements  on  other 
patents,  is  no  defense  to  notes  given  for  stock,  there  being  no 
warraaty  or  fraud.  The  value  is  immaterial.^  Although  a  con- 
tractor, taking  stock  and  bonds  in  payment  for  work,  subcon- 
tracts the  work  for  the  stock  and  then  forecloses  the  mortgage 
and  buys  the  property  in,  the  subcontractor  cannot  hold  him 
liable  for  the  stock.'  A  vendor  of  stock  is  not  bound  to  tell 
ifche  vendee  that  the  company  is  insolvent,  even  though  the 
former  knew  that  fact  at  that  time.*  A  misstatement  as  to 
what  the  corporation  received  for  the  stock  issued  by  it  is  ma- 
terial.-'' A  statement  that  the  vendor  is  selling  at  the  same 
price  to  others  is  fraudulent  if  such  is  not  the  case.^  "Where 
several  subscribers  refused  to  take  their  stock,  and  finally,  to  in- 
duce them  to  do  so,  a  party  agrees  secretly  with  one  of  them  to 
purchase  his  holdings,  such  an  agreement  may  be  enforced.''  A 
person  who  contracts  to  purchase  stock  may  defend  against  an 
action  for  the  price  by  setting  up  that  the  vendor  falsely  rep- 
resented that  the  vendee  was  about  to  be  deprived  of  the  presi- 
dency of  the  company,  and  that  thereby  the  vendee  was  induced 
to  make  the  contract  of  purchase  at  an  unconscionable  price.' 
There  are  various  facts  which  constitute  fraud  herein,  and 
various  principles  of  law  applicable  to  the  remedy  to  be  pursued. 
Such  cases  are  arising  constantly,  and  the  various  decisions  on 
this  subject  are  given  in  the  notes  below.^ 

1  Gassett  v.  Glazier,  165  Mass.  473  ^  Kilgore  v.  Bruce,  166  Mass.  136 
<1896).  (1896). 

2  Watts  V.  Stevenson,  165  Mass.  518  ^  Traphagen  v.  Sagar,  63  Minn.  317 
(1896).  (1895). 

3  McLane  v.  King,  144  IT.   S.  260  «  Belano  v.  Eice,  23  N.  T.  App.  Div. 
(1892).   A  contractor  taking  payment  337  (1897). 

in  stock  cannot  complain  that  the  9  Where  a  debtor  tiurned  over  to  his 

property   was   foreclosed   under    a  creditor,  as  trustee,  the  controlling 

mortgage    which    he    assented   to.  stock  of  a  corporation,  for  the  latter 

Kelley  v.  Collier,  11  Tex.  Civ.  App.  353  to  manage,  and  the  latter  afterwards, 

(1895).  by  threats  of  abandoning  the  enter- 

i  Rothmiller  v.  Stein,  143  N.  Y.  581  prise,  forced  the  debtor  to  sell  him 

(1894);  Jones  v.  Garhngton,  44  S.  C,  the  stock  outright,  a  court  of  equity 

633  (1895).    See  also  §  335,  supra.  will  set  aside  such  sale  and  hold  the 

sHoxie  V.  Small,  86  Me.  33  (1893).  creditor  liable  as  a  trustee.    Ryle  v. 
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Evea  though  an  inventor  is  persuaded  to  turn  in  his  inven- 
tions to  a  corporation  for  stock  on  an  oral  assurance  that  plenty 


Eyle,  41  N.  J.  Eq.  582  (1886).  A  fail- 
ure of  tHe  vendor  to  state  that  the 
company  is  a  joint-stock  association 
and  not  a  corporation  is  not  fraud 
avoiding  the  sale  of  the  stock.  Cur- 
tiss  V.  Hurd,  30  Fed.  Eep.  729  (1887). 
A  director  selling  stock  cannot  be 
defeated  in  his  action  for  the  price 
by  reason  of  fraudulent  representa- 
tions of  the'  corporate  treasurer  in- 
ducing defendant  to  pm'ohase.  Doane 
V.  King,  30  Fed.  Rep.  106  (1887).  It  is 
a  question  for  the  jury  vcliether  it 
vras  fraud  in  representing  tliat  the 
stock  was  paid  up,  when  in  fact  the 
first  payment  only  had  been  made, 
and  the  balance  had  been  paid  by 
dividends.  Kryger  v.  Andrews,  65 
Mich.  405  (1887).  Fraud  may  be  by 
directors  in  fraudulently  making 
dividends.  See  ch.  XXXII,  infra. 
Where,  after  an  agreement  to  sell 
land  for  stock,  the  owner  of  the  stock 
attends  a  corporate  meeting  and 
votes  to  sell  all  corporate  j)roperty  at 
sixty  cents  on  the  doUar,  which  is 
done,  the  purcliaser  of  the  stock  may 
have  the  land  returned.  Harris  v. 
Piatt,  64  Mich.  105  (1887).  Cases  of 
fraud  on  the  part  of  the  vendee 
sometimes  occur,  where  the  vendee 
is  given  a  majority  of  the  stock,  and 
then  uses  his  control  of  the  coi-pora- 
tion  to  defraud  the  vendor  in  the  ex- 
ecution of  his  contract  to  pay  for  the 
stock.  Hardenbergh  v.  Bacon,  33  Cal. 
356  (1867).  A  jury  decided  that  a 
false  representation,  on  the  part  of 
corporate  officers,  that  the  company 
was  without  debt,  was  a  fraud  on  the 
vendee,  and  held  its  perpetrators  lia- 
ble in  damages.  Faville  v.  Shehan, 
68  Iowa,  241  (1885).  Fraud  may  be 
by  the  agent's  representations  as  to 
the  cost  of  mining  the  coal,  of  trans- 
portation and  of  the  market  price. 
Booth  V.  Smith,  117  111.  370  (1886). 
On  a  question  of  testimony  by  the 


defendant,  see  Eeeve  v.  Dennett,  141 
Mass.  307  (1886).  -It  has  been  held 
that  one  who  was  induced  by  fraud 
to  purchase  stock  in  an  insolvent 
corporation  may  bring  suit  to  have 
his  part  of  the  corporate  assets  ascer- 
tained, to  the  exclusion  of  a  debt  due 
from  the  corporation  to  the  person 
inducing  him  to  purchase.  Poole  v. 
West  Point,  etc.  Assoc,  30  Fed.  Rep. 
513  (1887).  A  person  making  sales  of 
stock  by  false  representations  may  be- 
indicted  for  obtaining  money  by  false 
representations.  Commonwealth  v. 
Wood,  143  Mass.  459  (1886).  The  stat- 
ute of  frauds  as  to  the  answering  to 
the  debt,  defaults,  etc.,  of  another 
person  has  no  application  to  a  sale 
of  stock  herein.  The  fact  that  the 
corporate  property  sold  several  years^ 
later  for  a  small  amount  is  immate- 
rial and  not  admissible.  French  v. 
Fitch,  67  Midi.  492  (1887).  A  mis- 
statement as  to  the  reason  why  the 
vendee  purchases  is  not  material. 
Byrd  v.  Rautman,  36  Atl.  Rep.  1099 
(Md.,  1897).  Where  an  insolvent 
pledgor  sells  the  pledge  to  the  pledgee 
for  the  debt  itself,  §7,000,  the  trans- 
action is  legal,  even  though  a  jury 
find  that  the  stock  was  worth  $1,500 
more.  Wachovia  L.  &  T.  Co.  v. 
Forbes,  27  S.  E.  Eep.  43  (N.  C,  1897). 
Where  a  stockholder  sells  a  control- 
ling interest  to  a  person  who  is  to 
pay  therefor  by  improving  the  cor- 
porate property,  but  wlio  elects  a 
board  of  direotoi-s  and  defrauds  the 
vendor,  the  latter's  remedy  is  a  diffi- 
cult one.  Gates  v.  Sparkman,  etc. 
Co.,  73  Tex.  619  (1889).  The  fraud  or 
mistake  must  have  been  such  that 
the  agreement  would  not  have  been 
made  in  its  absence,  where  a  rescis- 
sion of  the  contract  is  sought  by  de- 
cree. Means  v.  Rees,  36  Fed.  Rep.  210, 
216  (1886).  Where  an  agent  to  sell  a 
mine  induces  his  principals  to  place 
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of  money  ■would  be  forthcoming  to  take  the  stock  of  the  com- 
pany and  make  the  business  successful,  and  even  though  the 


iii  Ms  name  all  their  stock,  and  he 
wells  the  property  and  accounts  to 
them  for  part  only  of  the  price,  and 
I'efuses  to  return  the  stock,  they 
may  sue  him  for  an  accounting  with- 
out previously  tendering  back  the 
amount  they  received  or  demanding 
the  stock.  Wooster  v.  Nevills,  73  Cal. 
58  (1887). 

False  representations  as  to  the  cor- 
porate property,  business,  and  pros- 
pects, and  the  use  of  a  corporate 
prospectus  which  the  vendee  knows 
contains  false  statements,  sustain 
rescission  of  transfer  of  land  for 
stock.  A  person  purchasing  the  land 
w^ith  full  knowledge  of  the  fraud  is 
not  protected.  The  certificates  may 
be  filed  with  the  clerk  of  the  court, 
awaiting  the  retransf  er  of  the  land. 
Ormsby  v.  Budd,  72  Iowa,  80  (1887). 
The  vendee  of  stock  cannot  rescind 
or  collect  damages  on  the  ground 
that  the  corporation  was  not  legally 
incorporated.  If  it  is  a  de  facto  cor- 
poration the  vendor  is  not  liable. 
Harter  v.  Eltzroth,  ill  Ind.  159  (1887). 
The  vendee  of  stock  for  which  he 
gave  real  estate  may  have  a  recon- 
veyance of  the  real  estate  decreed, 
where  the  sale  of  stock  was  induced 
by  fraudulent  representations.  Gray 
V.  Eobbins,  11  Atl.  Rep.  860  (N.  J., 
1887).  A  managing  director  who 
buys  stock  on  credit,  and  then  aids 
in  levying  an  attachment  on  the 
stock  against  the  vendor  and  con- 
ceals the  same  from  the  vendor,  and 
buys  in  the  stock  at  a  low  price, 
and  then  repudiates  his  debt  to  the 
vendor,  is  guilty  of  fraud.  Young  v. 
Fox,  37  Fed.  Rep.  385  (1888).  Where 
the  president  in  selling  stock  raakes 
false  representations,  tlie  vendee  is 
not  bound  to  investigate  them.  Ho 
may  defeat  a  note  given  in  payment. 
Wannell  u  Kem,  57  Mo.  478  (1874). 
A  representation  that  a  bond  is  an 


•'  A  No.  1 "  bond  is  not  a  material  rep- 
resentation. Deming  v.  Darling,  148 
Mass.  504  (1889).  See  also  instances 
in  §  334,  supra.  The  vendee  fails  in 
his  suit  for  damages  if  he  does  not 
contradict  the  defendant's  testimony 
that  the  plaintiff  vendee  knew  all 
the  facts  at  the  time  of  the  sale.  Nel- 
son V.  Luling,  62  N.  Y.  645  (1875), 
aflE'g  36  N.  Y.  Super.  Ct.  544 

A  statement  on  April  10  that  the 
last  semi-annual  dividend  was  seven 
per  cent,  and  that  the  fiscal  year 
ended  on  June  1,  is  a  fraudulent  sup- 
pression of  the  truth  where  but  one 
dividend  had  been  declared,  and  that 
twenty-two  months  before  the  date 
of  the  statement.  Tyler  v.  Savage, 
143  U.  S.  79  (1892).  Where  the  con- 
tract of  sale  contains  express  war- 
ranties, parol  representations  as  war- 
ranties are  not  admitted  to  prove 
false  representations.  Humphrey  v. 
Merriam,  46  Minn.  413  (1891).  A  state- 
ment filed  with  the  state  commis- 
sioner as  required  by  statute,  in  re- 
gard to  the  amount  of  the  paid-up 
stock,  is  not  such  a  representation  as 
will  sustain  an  action  for  damages 
for  fraudulent  representations  in- 
ducing a  person  to  take  the  notes  of 
the  company.  Hunnewell  v.  Dux- 
bury,  154  Mass.  386  (1891).  The  fact 
that  statements  as  to  the  affairs  of 
the  company  are  not  filed  as  required 
by  statute  does  not  amount  to  fraud 
in  the  sale  of  stock:  nor  do  representa- 
tions that  the  stock  will  pay  twenty 
per  cent  dividends  amount  to  fraud. 
The  question  as  to  the  validity  of 
stock  having  once  been  litigated  can- 
not be  again  raised  in  an  action  for 
deceit  in  the  sale  of  the  stock.  The 
mere  act  of  conspiracy  is  not  suffi- 
cient to  sustain  the  action  unless 
damage  is  shown.  Robertson  v. 
Parks,  76  Md.  118  (1892).  A  repre- 
sentation, in  a  transaction  involv- 
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parties  making  such  representations  do  not  advance  the  money, 
but  allow  the  company  to  become  insolvent  and  buy  in  the  as- 


ing  water-company  stock,  as  to  the 
amount  of  water  that  can  be  obtained 
is  material.  A  tender  of  the  certifi- 
cates is  sufficient  where  there  has 
been  no  transfer  on  the  books.  Hill 
V.  Wilson,  88  CaL  92  (1891).  Expres- 
sions of  opinion  as  to  the  future,  al- 
though exaggerated,  are  not  repre- 
sentations. Columbia  Electric  Co.  v. 
Dixon,  46  Minn.  463  (1891).  Notes 
given  in  the  purchase  of  stock  in  a 
corporation  whose  sole  business  is  to 
carry  on  an  infringing  telephone  busi- 
ness are  without  consideration  and 
void.  Clemshire  v.  Boone  County 
Bank,  53  Ark.  513  (1890). 

Where  stock  is  issued  to  several 
persons  for  a  patent,  and  they  return 
part  of  it  to  a  trustee  for  the  com- 
pany to  sell  for  working  capital,  and 
a  subscriber  to  the  company's  stock 
gives  his  note  to  the  company,  and 
the  company  indorses  the  note  to  one 
of  the  first-named  parties,  who  turns 
out  his  own  stock  to  fill  the  subscrip- 
tion, the  latter  may  recover  on  the 
note,  and  is  not  liable  for  false  rep- 
resentations of  one  of  his  associates 
and  an  agent  of  the  company.  King 
V.  Doane,  189  U.  S.  166  (1891).  A  sale 
of  stock  will  not  be  set  aside  on,  the 
ground  of  inadequacy  of  price  un- 
less so  gross  as  to  shock  the  con- 
science and  give  decisive  evidence 
of  fraud.  Perry  v.  Pearson,  135  IlL 
218  (1890).  It  is  not  sufficient  to 
prove  that  defendants  managed  the 
manufacturing  business  of  the  com- 
pany, to  sustain  an  action  for  fraud 
in  stating  that  the  company  was 
doing  a  good  business  and  making 
ten  per  cent,  it  appearing  that  the 
business  was  new,  and  defendants 
did  not  state  that  they  knew  of  the 
financial  condition.  Hatch  v.  Spooner, 
13  N.  Y.  Supp.  642  (1891).  A  vendor 
of  stock  may  collect  the  price  al- 
though the  stock  was  worthless  and 


known  so  to  be  by  the  vendor.  Hunt- 
ing V.  Downer,  151  Mass.  275  (1890). 
A  statement  that  drUl-holes  in  coal- 
fields showed  certain  results  are  ma- 
terial, and  not  matters  of  opinion. 
Martin  v.  Hill,  41  Minn.  337  (1889). 
Where  a  banker  seUs  stock  to  a  law- 
yer and  informs  the  latter  that  the 
company,  the  owner  of  land  in  Mex- 
ico, had  a  right,  though  an  alien  to 
Mexico,  to  own  land  therein,  as  the 
banker  had  been  informed  by  his  at- 
torney, a  note  of  the  vendee  in  pay- 
ment of  the  stock  cannot  be  defeated 
on  the  ground  that  such  corporation 
could  not  legally  hold  the  land. 
Daly  V.  Brennan,  87  Wis.  36  (1894). 
A  vendee  who  is  in  the  employ  of 
the  company  and  has  opportunity  to 
know  all  about  it  cannot  claim  that 
he  was  deceived  as  to  the  value  of 
the  stock.  Weaver  v.  Shriver,  79 
Md.  530  (1894).  It  is  not  fraud  on  the 
vendee  that  his  vendor  took  the  stock 
from  the  corporation  and  paid  for  it 
with  funds  embezzled  from  another 
party.  The  corporation  is  not  liable 
for  the  fraud  of  the  president  in  sell- 
ing his  own  stock.  Dunn  v.  State 
Bank,  59  Minn.  221  (1894).  A  sale  of 
bonds  is  not  revocable  even  though 
invalid  and  the  vendor  innocently 
stated  that  they  were  valid.  Ruohs 
V.  Third  Nat.  Bank,  94  Tenn.  57  (1894). 
False  statements  as  to  the  condition 
of  the  company  constitute  fraud. 
Carmth  v.  Hams,  41  Neb.  789  (1894). 
In  Ritchie  v.  McMuUen,  79  Fed.  Eep. 
523  (1897),  the  court  held  that  if  a 
pledgee,  being  in  control  of  the  cor- 
poration, refuses  to  develop  the  prop- 
erty and  to  accept  subsidies  which 
are  offered,  and  to  accept  profits 
\mder  a  contract  which  are  possible, 
and  to  sell  the  property  at  a  large 
Ijrice,  all  for  the  purpose  of  depreci- 
ating the  pledged  stock  and  thus  ob- 
tain the  stock  himself,  the  pledgor 
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«ets,  including  the  patents,  yet  tlie  inventor  cannot  maintain 
an  action  for  fraud  in  failing  to  furnish,  money  according  to 
promise.^ 


may  call  the  pledgee  to  aocotmt  for 
the  loss  suffered  from  this  conspiracy 
and  wrong.  The  court  held  also  that 
although  the  damage  was  directly 
to  the  corporation,  yet  that  indirectly 
it  was  a  damage  to  the  pledgor,  and 
that  hence  the  pledgor  could  sue  in  his 
own  behalf  alone,  and  that  the  meas- 
ure of  damage  is  the  difference  be- 
tween the  market  value  at  the  time 
of  suit  and  what  it  would  have  been 
if  the  conspiracy  had  not  been  set 
•on  foot.  The  court  held,  however, 
in  the  case  before  it  that  the  proofs 
did  not  sustain  the  allegations.  The 
purchasers  of  stock  which  they  sup- 
pose is  the  original  capital  stock,  but 
which  is  really  increased  capital 
stock,  cannot  sustain  a  bill  to  can- 
cel the  original  capital  stock,  even 
though  the  latter  is  held  by  the  par- 
ties who  issued  the  increased  stock 
without  amending  the  charter  as  re- 
quired by  statute.  Byers  v.  Rollins, 
13  Colo.  23  (1889).'  The  fact  that  the 
company  has  not  paid  dividends  does 
not  prove  that  a  representation  that 
it  was  making  ten  per  cent  profit 
was  false.  Hatch  v.  Spooner,  1  N.  Y. 
App.  Div.  408  (1896).  Where  the 
president  induces  a  stockholder  to 
give  up  his  stock  on  repayment  of  the 
amount  paid  thereon,  on  the  repre- 
sentation that  another  party  will 
take  all  the  stock  and  complete  the 
enterprise,  and  the  fact  is  that  the 
president  himself  gets  some  of  the 
stock  so  surrendered,  a  stockholder 
may  have  the  agreement  canceled. 
Simrall  v.  Williamson,  35  S.  W.  Eep. 
632  (Ky.,  1896).  In  Kountze  v.  Ken- 
nedy, 147  N.  y.  124  (1895),  an  action 
was  brought  by  a  vendee  of  stock 
and  bonds  against  an  officer  of  the 
company,  who  upon  the  application 
of  the  vendee,  before  the  purchase 
44  66 


was  made,  made  a  false  statement 
of  the  liabilities  of  the  company. 
The  suit,  being  at  law,  failed,  because 
no  fraudulent  intent  was  proved. 
Where  two  parties  exchange  securi- 
ties of  various  kinds,  and  in  the  con- 
tract to  that  effect  place  a  value  upon 
the  same,  there  is  no  fraud  arising 
from  the  fact  that  the  value  given 
to  particular  stocks  is  greater  than 
their  actual  value,  the  transaction 
really  being  one  of  barter.  Rocke- 
feUer  v.  Merritt,  76  Fed.  Eep.  909 
(1896).  Although  a  statement  is 
made  that  a  certain  aniount  of 
money  had  been  paid  in,  yet  where 
other  statements  show  clearly  that 
this  was  not  so,  no  cause  of  com- 
plaint exists.  McEacheran  v.  Western 
Transp.,  etc.  Co.,  97  Mich.  479  (1893). 
Where  an  agent  or  broker  is  em- 
ployed to  buy  stock  for  a  "  pool,"  and 
agrees  to  do  so  for  a  compensation 
consisting  of  a  part  of  the  profits,  he 
is  liable  in  damages  for  fraud  if  he 
chai'ges  the  "  pool "  more  than  the 
stock  cost  him.  ManvUle  v.  Lawton, 
19  N.  Y.  Supp.  587  (1892).  The  pur- 
chaser of  bank  stock  m.ay  rely  ui)on 
the  state:nent  of  its  president  as  to 
the  bank's  condition,  and,  the  pur- 
chase having  been  from  the  bank  it- 
self, it  may  be  rescinded.  Merrill  v. 
Florida,  etc.  Co.,  60  Fed.  Rep.  17 
(1893).  An  action  for  fraud  in  in- 
ducing plaintiff  to  buy  stock  of  de- 
fendant is  defeated  by  proof  that  the 
stock  was  sold  by  the  corporation  it- 
self. Hubbard  v.  Long,  105  Midi.  442 
(1895). 

1  Smith  V.  Parker,  45  N.  E.  Rep.  770 
(Ind.,  1897).  A  promise  of  employ- 
ment is  not  fraud,  even  though  not 
performed.  Hubbard  v.  Long,  105 
Mich.  442  (1894). 
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Fraud  in  the  sale  of  stock  frequently  arises  in  the  organiza- 
tion of  the  company.  The  parties  who  cause  the  company  to 
be  organized  are  called  the  "  promoters  "  of  it.  As  such  they 
are  disqualified  from  making  a  profit  by  selling  property  to  the 
company  at  a  much  larger  price  than  they  gave  for  the  prop- 
erty. The  promoters  act  in  a  fiduciary  capacity.  Hence,  when 
they  have  made  a  profit  at  the  expense  of  the  company,  they 
may  be  compelled  to  turn  over  that  profit-  to  the  company,  or, 
if  they  have  sold  stock  of  the  company,  the  purchasers  of  th& 
stock  from  them  may  rescind  the  purchase  and  hold  them  per- 
sonally liable  therefor.' 

It  may  be  fraudulent  for  the  directors  to  issue  to  themselves 
shares  of  the  company's  unissued  stock  in  order  to  control  elec- 
tions or  to  make  a  profit.^ 

An  agent  is  not  liable  for  misrepresentations  made  by  his. 
principal,  but  it  may  be  a  question  of  fact  whether  the  vendor 
is  a  principal  or  agent.'  A  contract  in  regard  to  stock  may  be 
illegal  in  itself,  as,  for  instance,  a  contract  to  use  stock  to  rob  a 
railroad  and  bribe  a  judge.* 

§  351.  Fraudulent  sale  by  agent,  etc.,  in  breach  oj  trust. — A 
honafde  purchaser  for  value  and  without  notice  of  stock  from 
a  vendor  who  delivers  the  certificates  therefor  indorsed  in  blank 
by  another,  or  indorsed  by  the  vendor  himself,  is  protected  and 
entitled  to  the  stock,  although  it  afterwards  transpires  that  the 
agent  was  selling  as  agent  of  another  and  had  been  guilty  of  a 
breach  of  trust.*    But  the  transferee  is  not  protected  where  he 

'  See  ch.  XLIII,  §§  705-708,  infra,  than  one-eighth  of  the  capital  stock, 

2  See  g  70,  supra.  yet  the  person  to  whom  it  is  trans- 

5  See  §  334,  supra.  f erred  may  make  a  valid  agreement 

*  Tobey  v.  Robinson,  99  111.  203  (1881).  to  retransf  er  the  same,  and  the  court 

Although  a  stockholder  has  trans-  -will  enforce  this  agreement.    Scott 

ferred  certain  stock  to  the  president  v.  Scott,  38  Atl.  Rep.  567  (N.  H.,  1894). 

to  be  used  to   bribe  governmental  sjicNgii  -y.  Tenth  Nat.   Bank,  46 

officials  in   obtaining  a  renewal  of  N.  Y.  335  (1871).  This  is  not  only  thfr 

governmental  contracts  with  the  cor-  leading  case  on  the  estoppel  of  the^ 

poration,  yet  the  stockholder  may  re-  principal  from  repudiating  the  sale 

cover  back  the  stock,  it  not  having  or  pledge  of  his  stock  by  his  agent, 

been  used  for  that  purpose.  Mulvane  whom  he  entrusted  with  the  certifi- 

V.  O'Brien,  49  Pac.  Rep.  607  (Kan.,  cates  indorsed  in  blank,  but  it  is  onef 

1897).    Although  a  person  transfers  of  the  leading  cases  on  the  law  of  the 

stock  to  another  in  order  to  evade  quasi-negotiability  of  stock.    Honold 

a  statute  wliioh  prohibits  any  one  v.  Meyer,   3fi  La.   Ann.   585    (1884); 

stockholder  from  voting  on  any  more  Strange  v.  Houston,  etc.  R.  R.,  53  Tex. 
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is  not  a  iona  fide  purchaser.'  Where  the  same  person  acts  as 
agent  for  both  the  transferrer  and  the  transferee,  and  absconds 
with  the  purchase  price  after  the  certificates  have  been  deliv- 
ered, but  before  registry  on  the  corporate  books,  the  transferee 
is  protected.^  Where  the  corporation  knows  that  the  vendor  is 
selling  as  the  agent  of  the  stockholder,  who  has  given, to  the 
agent  the  certificates  indorsed  in  blank,  it  must  see  to  it  that 

holding  that  if  the  purchaser  takes 
partly  for  an  antecedent  debt  he  is 
not  a  honafide  holder  to  that  extent. 
See  also  Dovey's  Appeal,  97  Pa.  St. 
153  (1881).  The  books  are  full  of  cases 
wherein  an  agent  has  committed  a 
breach  of  trust  in  the  sale  of  stock. 
For  many  instances  of  this  kind  of 
fraud  and  the  various  principles  of 
law  applicable  thereto,  see  oh.  XIX, 
supra,  and  chs.  XXII  and  XXIV, 
infra.  An  assignee  in  insolvency 
of  the  agent  does  not  take  the 
stock.  See  §  320,  supra.  An  agent 
to  collect  dividends  who  loans  the 
stock  at  a  profit  is  liable  for  its  loss; 
even  though  he  informed  the  owner 
of  the  loan  and  sh^  did  not  ob- 
ject. Persoh  v.  Quiggle,  57  Pa.  St. 
247  (1868).  A  bona  fide  purchaser  from 
the  agent  is  protected.  State  Bank 
V.  Cox,  11  Rich.  Eq.  (S.  C.)  344  (1860); 
West  Branch,  etc.  Co.'s  Appeal,  81.^ 
Pa.  St.  19  (1870);  Otis  v.  Gardner,  105 
III  436  (1883);  Zulick  v.  Markham,  6 
Daly,  139  (1875);  Martin  u  Sedgwick, 
9  Beav.  333  (1846);  Linnard's  Appeal, 
6  East.  Eep.  877  (Pa.,  1886). 

iTalmage  v.  Third  Nat.  Bank,  91 
N.  y.  531  (1883);  Crocker  v.  Crocker, 
31 N.  Y.  507  (1865) ;  Weaver  v.  Barden, 
49  N.  Y.  386  (1873),  where  the  agent 
fraudulently  bought  in  his  own  name 
and  then  fraudulently  sold ;  William- 
son V.  Mason,  12  Him,  97  (1877).  Pui- 
chaser  from  agent  with  notice  of 
fact  that  he  held  as  agent,  and  that 
he  had  sold  to  himself,  is  not  pro- 
tected. Bank  of  Louisville  v.  Gray, 
84  Ky.  565  (1886). 

2  Ex  parte  Sliaw,  L.  E.  3  Q.  B.  D. 
463  (1877). 


163  (1880);  Dovey's  Appeal,  97  Pa.  St. 
153  (1881).  Where  certificates  of  stock 
are  deposited  with  the  broker,  duly 
transferred  in  blank,  a  bona  fide 
holder  of  such  certificates  from  the 
broker  is  not  protected  as  against  the 
rea;l  owner,  where  the  facts  were  suf- 
ficient to  give  him  notice.  Ryman  v. 
Gerlach,  153  Pa.  St.  197  (1893) ;  and  see 
many  cases  in  chapter  XXV,  infra, 
where  this  principle  of  law  is  often 
involved.  The  case  of  Tayler  v.  Great 
Indian,  etc.  R'y,  4  De  G.  &  J.  559 
(1859),  to  the  contrary,  turns  on  the 
English  doctrine  that  transfers  in 
blank  are  not  valid.  The  case  of 
Donaldson  v.  Gillot,  L.  R  3  Eq.  374 
(1866),  where  the  pledgee  of  one  who 
held  the  certificate  indorsed  to  him- 
self was  not  protected,  since  the 
pledgor  had  purchased  as  agent  and 
liad  fraudulently  taken  title  in  his 
own  name,  would  not  be  good  law  in 
this  country,  where  the  failure  to 
have  the  transfer  registered  has  no 
efliect  on  the  pledgee's  rights  under 
such  circumstances.  Rumball  v.  Met- 
ropolitan Bank,  L.  R.  3  Q.  B.  D.  194 
(1877).  where  a  broker  committed  a 
breach  of  trust.  The  court  said  the 
stockholder  "is  in  the  position  of  a 
person  who  has  made  a  repx-esenta- 
tion,  on  the  face  of  his  scrip,  that  it 
woiold  pass  with  a  good  title  to  any 
one  on  his  taking  it  in  good  faith  and 
for  value,  and  who  has  put  it  in  the 
power  of  his  agent  to  hand  over  the 
scrip  with  this  representation  to  those 
who  are  induced  to  alter  their  posi- 
tion on  the  faith  of  the  representa- 
tion so  made."  Moodie  v.  Seventh 
Nat.  Bank,  3  W.  N.  Gas.  118  (1876), 
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the  agent  has  full  power  to  sell  the  stock,  and  is  liable  for  al- 
lowing a  registry  where  the  agent  has  not  such  power.^  If  the 
principal  authorized  the  sale  or  ratified  it,  he  of  course  cannot 
afterwards  complain.^  Where  an  agent  to  sell  is  able  to  sell 
for  more  than  he  accounts  for  to  his  principal,  the  latter  can- 
not recover  the  difference  unless  the  sale  Avas  actually  made.' 
Where  a  customer  may  rescind  a  purchase  of  stock  made  for 
him  by  his  broker,  when  he  discovers  that  the  broker  sold  him 
stock  owned  by  such  broker,  the  customer,  if  he  has  exchanged 
such  stock  for  reorganization  stock,  may  tender  back  old  stock 
which  he  borrows  for  that  purpose.*  In  England  the  courts 
do  not  protect  a  purchaser  of  certificates  of  stock  unless  the 
latter  has  not  only  purchased,  but  has  obtained  a  registry  on 
the  corporate  books.' 

An  agent's  power  to  seU  stock  does  not  authorize  him  to 
pledge  it.*  A  person  who  knows,  or  has  the  means  of  knowing, 
that  another  person  holds  stock  as  an  agent  only,  cannot  take 
such  stock  in  pledge  from  the  agent,  although  the  latter  repre- 
sents that  the  money  is  to  be  used  for  his  principal.  The  princi- 
pal may  recover  the  stock  if  he  has  not  authorized  the  pledge.'' 

1  Woodhouse  v.  Crescent  Mut.  Ins.  stock,  that  a  iona  fide  purchaser  of 
Co.,  35  La.  Ann,  338  (1883),  holding  certificates  of  stock,  duly  indorsed, 
also  that  the  transferee  who  is  from  an  agent  selling  in  breach  of 
charged  with  receiving  with  notice  faith,  is  not  protected  until  registry 
may  be  joined  as  a  party  defendant;  is  obtained.  Colonial  Bank  v.  Hep- 
St.  Homes  v.  Levee,  etc.  Co.,  137  U.  S.  worth,  L.  E.  36  Ch.  D.  36  (1887).  But 
614  (1888).  see  WiUiams  v.  Colonial  Bank,  L.  R. 

2  As  to  the  admissibility  in  evi-  36  Ch.  D.  659  (1887);  and  see  Easton 
deuce  of  receipt  showing  that  agent  v.  London  J.  S.  Bank,  L.  R  34  Ch.  D. 
was  authorized  to  sell  by  order  of  the  95  (1886).  Even  in  England,  if  a 
principal's  brother,  see  Bwyer  v.  Ful-  broker  transfers  stock  in  breach  of 
ler,  144  Mass.  430  (1887).  Pledge  of  trust  to  a  bank,  and  the  bank  after- 
stock  by  agent  is  not  a  conversion,  wards,  at  his  request,  transfers  the 
where  the  principal  receives  without  stock  to  another  person,  the  bank, 
objection  and  retains  a  receipt  from  being  ignorant  of  his  agency,  is  not 
the  agent  setting  forth  such  pledge,  liable  to  the  principal  for  the  value 
Metcalf  V.  Williams,  144  Mass.  453  of  the  stock.  Marshall  v.  National, 
(1887).  etc.  Bank,  66  L.  T.  Rep.  525  (1893). 

3  Edison  v.  GiUiland,  43  Fed.  Rep.  See  also  §§  378,  379,  416,  infra. 
205(1890).  6  Merchants'  Bank  v.  Livingston, 

4  Mayo  V.  Knowlton,  134  N.  Y.  350  74  N.  Y.  233  (1878).  See  §§  821,  326, 
(1893).  supra. 

5  In  England  it  is  held,  even  in  re-  '  Fisher  v.  Brown,  104  Mass.  359 
gard   to    American    certificates   of  (1870). 
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A  l)ona  fide  purchaser  of  certificates  of  stock  from  a  pledgee  is 
similarly  protected.^ 

§  352.  Fraud  may  he  hy  corporate  reports  or  prospectus. — 
A  report  of  corporate  oflBlcers  to  the  stockholders,  setting  forth 
the  condition  of  the  afi^airs  of  the  corporation,  is  deemed  to  be 
a  statement  to  the  public  also,  and  it  may  be  relied  upon  by 
any  one  in  purchasing  shares.  This  principle  of  law  was  first 
clearly  established  in  England  in  1860,  in  the  case  of  Davidson 
V.  TuUoch.^  It  was  there  held  that  there  need  be  no  privity  be- 
tween the  officers  issuing  the  report  and  the  person  purchasing 
shares  of  stock  from  third  persons.  If  such  purchaser  made 
his  purchase  relying  upon  material  statements  in  corporate  re- 
ports which  were  false,  he  has  his  remedy  against  all  persons 
who  -knowingly  made  or  issued  the  report.^  The  leading  case 
in  this  country  on  the  liability  of  corporate  directors  for  fraud- 
ulent representation  as  to  the  condition  of  the  company,  not 
made  to  a  purchaser  of  stock  personally,  but  to  the  public  gen- 
erally, is  Cross  V.  Sackett,'  decided  in  1858,  where  fraudulent 


1  See  §  473,  infra,  A  bank  takiag 
a  pledge  of  negotiable  bonds  in  good 
faith  may  hold  them,  though  it  turn 
out  that  the  pledger  was  not  the 
owner  of  them,  but  held  them  as 
security  that  a  mortgage  would  be 
canceled.  Saloy  v.  Hibemia  Nat. 
Bank,  39  La.  Ann.  90  (1887).  As  to 
sales  by  trustees,  etc.,  see  ch.  XIX, 
supra. 

16  Jut.  (N.  S.)  543;  S.  C,  3  Macq. 
(H.  L.)  783. 

2  Scott  V.  Dixon,  29  L.  J.  (Exch.) 
62,  n.  (1859),  explained  in  Peek  v. 
Gumey,  L.  E.  6  H.  L.  398  (1873),  as 
follows:  "The  report,  though  orig- 
inally made  to  the  shareholders,  was 
intended  for  the  information  of  all 
persons  who  were  disposed  to  deal  in 
shares;  and  the  representation  must 
be  regarded  as  having  been  made 
not  indirectly,  but  directly  to  each 
person  who  obtained  the  report  from 
the  bank  where  it  was  publicly 
announced  it  was  to  be  bought,  in 
the  same  manner  as  if  it  had  been 
personally  delivered  to  him  by  the 


director; "  Gerhard  v.  Bates,  20  Eng. 
L.  &  Eq.  129  (1853);  Cullen  v.  Thom- 
son, 6  L.  T.  Rep.  870  (1862),  holding 
that,  where  directors  of  a  joint-stock 
company  issue  false  and  fraudulent 
reports  to  the  public,  and  the  man- 
ager, secretary,  and  other  officers  of 
the  bank  supply  the  detailed  state- 
ments for  such  report,  knowing  them 
to  be  false  and  that  they  are  to  be 
used  for  purposes  of  deceit,  and  a 
third  party,  acting  on  such  reports, 
purchases  shares  in  the  company  and 
suffers  loss  thereby,  each  of  the  offi- 
cers of  the  company  who  knowingly 
assisted  in  the  fraud  is  personally 
liable  to  such  third  party  for  the  loss 
caused  by  such  misrepresentation  in 
the  report,  though  the  report  was 
signed  only  by  the  directors  and  not 
by  the  subordinate  officers. 

3  2  Bosw.  617;  6  Abb.  Pr.  247;  16 
How.  Pr.  62,  the  court  saying:  "When 
an  instrument  is  made  to  deceive  the 
public  generally,  and  is  adapted,  as 
well  as  intended,  to  deceive  some 
portion  of  the  public,  and  as  well 
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dividends  and  representations  based  thereon  were  made.  The 
president  is  liable  in  an  action  of  deceit  Avhere  he  sells  stock 
after  referring  the  purchaser  to  a  published  statement  of  the 
corporation  signed  by  him,  which  stfitement  was  false.    Where, 


one  person  as  another,  and  is  used 
as  it  was  designed  it  should  be,  and 
fraudulently  induces  some  one  to 
aot  to  his  prejudice  by  acting  in  the 
mode  it  was  intended  to  influence 
them  to  act  who  might  be  deceived 
by  it,  the  person  who  made  the  in- 
strument and  caused  it  to  be  thus 
fraudulently  used  is  liable  to  the 
person  who  has  been  defrauded  by 
it.  In  such  a  case  the  person  injured 
has  been  subjected  to  damage  by  his 
fraudulent  acts,  and  the  fraudulent 
wrong-doer  is  liable  for  the  conse- 
quences." In  Cazeaux  v.  Mali,  25 
Barb.  578  (1857),  the  court  said:  "It 
is  not  essential  that  the  representa- 
tion should  be  addressed  directly  to 
the  plaintiff;  if  it  were  naade  with 
the  intent  of  its  influencing  every 
one  to  whom  it  might  be  communi- 
cated, or  who  might  read  or  hear  of 
it,  the  latter  class  of  persons  would 
be  in  the  same  position  as  those  to 
whom,  it  was  directly  communicated, 
but  they  uxast  have  come  to  a  knowl- 
edge of  it  before  their  purchase." 
In  Morse  v.  Swits,  19  How.  Pr.  375 
(1859),  a  bank  ofiBcer  was  held  liable 
for  false  statements  in  a  report  pub- 
lished in  accordance  with  the  re- 
quirements of  a  statute,  the  court 
saying:  "Being  published,  the  pub- 
lic, or  any  individual  of  the  public, 
has  a  right  to  believe  it.  .  .  .  And 
if,  believing  it,  any  one  of  the  public 
acts  on  that  belief,  the  makers  and 
publishers  of  this  falsehood  are  to  be 
held  liable  for  the  consequences  they 
have  caused."  (See  cases  cited  in 
Reporter's  note  to  the  foregoing.)  See 
also  Salmon  v.  Richardson,  30  Conn. 
300  (1862);  Fenn  v.  Curtis,  23  Hun, 
334  (1881),  holding  corporate  secre- 
tary liable  to  puroliaser  of  shares 


from  an  individual,  the  secretary 
having  signed  the  certificate  of  stock 
and  also  a  circular  stating  that  the 
cox-poration  was  a  corporation,  when 
in  fact  it  was  not.  And  see  §§  40, 48, 
supra.  A  person  buying  stock  in 
what  was  supposed  to  be  a  corpora- 
tion, but  is  a  partnership,  cannot  re- 
cover back  his  money  from  all  of  the 
participants.  Perry  v.  Hale,  143  Mass. 
540  (1887).  A  corporation  is  not  lia- 
ble for  misrepresentations  of  the 
president  in  selling  stock  belonging 
to  himself.  Prosser  v.  First  Nat. 
Bank,  106  N.  Y.  677  (1887).  Where 
stockholders  in  an  apartment-house 
corporation  are  entitled  to  rent  apart- 
ments at  a  rental  to  be  fixed  by  a 
majority  vote  of  the  stocldiolders,  an 
increased  rental  so  voted  is  legaL, 
The  by-laws  providing  for  such  a  vote 
override  a  general  statement  in  a 
prospectus  to  the  contrary,  the  stock- 
holders knowing  of  the  by-law.  Comp- 
ton  V.  Chelsea,  138  N.  Y.  537(1891).  The 
fact  that  the  false  statements 'as  to 
the  condition  of  the  corporation  are 
made  to  a  director,  who  is  acting  as 
agent  for  the  vendee,  is  not  fatal  to 
the  suit  for  fraud.  Trimble  v.  Ward, 
97  Ky.  748  (1895).  A  person  loaning 
money  to  an  individual  and  taking 
bank  stock  as  collateral  security  can- 
not hold  the  bank  liable  in  an  action 
for  damages  for  deceit,  on  the  ground 
that  its  published  statements  were 
false  and  fraudulent,  and  that  he  re- 
lied on  those  statements.  Merchants' 
Nat.  Bank  v.  Armstrong,  65  Fed.  Rep. 
932(1895).  A  vendor  who  sells  know- 
ing that  the  corporation  has  issued  a 
false  report  that  it  was  earning  two 
per  cent  a  month,  and  that  the  vendee 
relied  on  this  report,  is  guilty  of 
fraud,  and  the  sale  may  be  rescinded. 
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however,  the  sale  is  to  a  director,  such  a  director  is  bound  to 
show  that  he  did  not  know  the  statement  was  untrue,  and  he 
may  show  that  fact  although  he  also  signed  the  statement.^ 

§  358.  A  somewhat  different  rule  prevails  in  England  as  to 
false  statements  contained  in  a  prospectus  of  a  corporation.  A 
prospectus  is  issued  for  the  purpose  of  inducing  persons  to  sub- 
scribe for  stock.  Its  object  is  not  to  promote  the  sale  of  that 
stock.  Accordingly  it  was  decided  in  Peek  v.  Gurney,^  in  18Y3, 
that  "  the  purchaser  of  shares  in  the  market,  upon  the  faith  of 
a  prospectus  which  he  has  not  received  from  those  who  are 
answerable  for  it,  cannot,  by  action  upon  it,  so  connect  himself 
with  them  as  to  render  them  liable  to  him  for  the  misrepresen- 
tation contained  in  it,  as  if  it  had  been  addressed  personally  to 
himself."  In  New  York  a  directly  opposite  rule  prevails.  In  the 
case  of  Morgan  v.  Skiddy,'  in  18'r5,  the  court  of  appeals  held  that, 
"  if  the  plaintiff  purchased  his  stock  relying  upon  the  truth  of  the 
prospectus,  he  has  a  right  of  action  for  deceit  against  the  per- 


Folejv.  Holtry,  43  Neb.  133  (1894). 
A  person  who  purchases  bank  stock 
from  the  bank  itself  may  hold  the 
bank  liable  for  damages  where  the 
public  statement  of  the  bank  which 
he  relied  on  in  purchasing  was  false. 
The  measure  of  damages  is  the  dif- 
ference between  the  value  of  the 
stock  if  the  statement  had  been  true 
and  its  actual  yalue.  Exchange 
Bank  v.  Gaitskill,  87  S.  W.  Rep.  160 
(Ky.,  1896).  A  stockholder  sued  by 
a  corporation  on  an  ordinary  debt, 
and  who  sets  up  in  defenso  that  he 
was  induced  to  buy  stock  from  out- 
side parties  by  fraudulent  statem.ents 
m.ade  by  the  company,  cannot  have 
a  mandamus  to  compel  the  company 
to  allow  him  to  examine  its  books. 
His  application  in  such  a  case  ib  as 
a  creditor  and  not  as  a  stockholder. 
Investment  Co.  v.  Eldridge,  3  Pa. 
Dist.  394  (1893). 

iWard  V.  Trimble,  44  S.  "W.  Rep. 
450  (Ky.,  1898).  The  president  is  liar 
ble  in  an  action  for  deceit  where  he 
sells  stock  of  the  bank  of  which  he 
is  president,  and  which  has  published 
a  false  statement  of  its  condition  by 


order  of  the  president  and  others. 
Trimble  v.  Reid,  41  S.  W.  Rep.  319 
(Ky.,  1897).  In  an  action  at  law  the 
directors  are  not  liable  to  a  person 
who  purchases  stock,  relying  on  the 
directors'  report,  unless  fraudulent 
intent  is  proved.  Parker  v.  McQues- 
ten,  32  Q.  B.  Rep.  (Can.)  273  (1872). 

2L.  R.  6  H.  L.  377,  overruling  Bag- 
shaw  V.  Seymour,  18  C.  B.  903  (1856), 
and  Bedford  v.  Bagshaw,  4  H.  &  N.  538 
(1859) ;  explaining  Scott  v.  Dixon,  29 
L.  J.  (Exch.)  62,  n.  (1859),  and  Gerhard 
V.  Bates,  3  EL  &  BL  476  (1853),  and  itself 
explained  in  Cargill  v.  Bower,  L.  R. 
10  Ch.  D.  502  (1878).  In  Bellairs  v. 
Tucker,  L.  R.  13  Q.  B.  D.  563  (1884), 
the  court  seems  to  have  assumed  a, 
different  position,  and  to  have  treated 
the  prospectixs  the  same  as  any  other 
method  of  misrepresentation. 

3  62  N.  Y.  319.  In  Kountze  v.  Ken- 
nedy, 147  N.  Y.  124(1895),  it  was  held 
that  the  fact  that  an  officer,  in  a 
statement  of  the  liabilities  of  the 
company,  omitted  a  claim  which 
was  afterwards  established,  was  not 
guilty  of  such  fraud  as  would  sustain 
a  suit  at  law  for  damages  for  deceit. 
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sons  who,  with  knowledge  of  the  fraud  and  with  intent  to  de- 
ceive, put  it  in  circulation.  The  representation  was  made  to 
each  person  comprehended  within  the  class  of  persons  who 
were  designed  to  be  influenced  by  the  prospectus;  and  when  a 
prospectus  of  this  character  has  been  issued,  no  other  relation 
or  privity  between  the  parties  need  be  shown  except  that  cre- 
ated by  the  wrongful  and  fraudulent  act  of  the  defendants  in 
issuing  or  circulating  the  prospectus,  and  the  resulting  injury 
to  the  plaintiff."  In  England,  where  a  person  purchases  stock 
in  the  open  market,  being  induced  to  do  so  by  a  prospectus  and 
published  telegram,  both  of  Avhioh  are  fraudulent,  he  may  hold 
the  promoters  personally  responsible,  although  the  stock  was 
not  purchased  from  them  nor  from  the  corporation.' 

§  354.  Remedies  for  the  fraud.—  There  are  three  methods 
by  which  a  person  who  has  been  fraudulently  induced  to  buy 
or  sell  stock  may  remedy  the  wrong.^  He  may  bring  an  action 
at  law  for  the  consideration,  or  an  action  at  law  for  damages^ 
for  the  deceit,  or  he  may  file  a  bill  in  equity  to  have  the  trans- 
action set  aside.  The  second  remedy  is  the  most  difficult  and 
the  last  the  most  easy  to  maintain.  At  common  law  an  action 
to  recover  back  the  whole  of  the  purchase-money  upon  a  rescis- 
sion for  fraud  is  virtually  a  suit  for  money  had  and  received.' 

In  special  cases  other  remedies  are  open  to  the  purchaser. 

1  Andrews  v.  Mookford,  73  L.  T.  sufficient,  therefore,  for  the  plaintiff 
Eep.  736  (1896).  to  offer  in  his  complaint  to  return 

2  A  person  who  has  been  induced  what  he  has'reoeived  and  make  ten- 
by  fraudulent  representations  to  be-  der  of  it  on  the  trial.  Lastly,  he  may- 
come  the  purchaser  of  property  has,  retain  what  he  has  received  and 
upon  discovery  of  the  fraud,  three  bring  an  action  at  law  to  recover 
remediesopentohim,  either  of  which  the  damages  sustained.  This  action 
he  may  elect.  He  may  rescind  the  proceeds  upon  an  affirmance  of  the 
contract  absolutely  and  sue  in  an  contract,  and  the  measure  of  the 
action  at  law  to  recover  the  consid-  plaintiff's  recovery  is  the  difference 
eration  parted  with  upon  the  fraud-  between  the  article  sold  and  what 
ulent  contract.  To  maintain  such  it  should  be  according  to  the  repre- 
action  he  must  first  restore,  or  offer  sentations."  Vail  v.  Reynolds,  118 
to  restore,  to  the  other  party,  what-  N.  Y.  397  (1890).  "Where  the  sale  of 
ever  may  have  been  received  by  him  stock  has  been  induced  by  fraud,  the 
by  virtue  of  the  contract.  He  may  vendee  may  follow  the  money  paid 
bring  an  action  in  equity  to  rescind  by  him  and  recover  it  back  if  th& 
the  contract,  and  in  that  action  have  identity  of  the  fund  can  be  shown, 
full  relief.  Such  an  action  is  not  Moore  v.  Williams,  62  Hun,  55  (1801). 
founded  upon  a  rescission,  but  is  '  Gassett  v.  Glazier,  165  Mass.  473- 
maintained  for  a  rescission,  and  it  is  (1896>.       ■ 
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He  may  compel  the  defrauding  party  to  abide  by  the  state- 
ments that  were  made.'  If  the  contract  is  executory  it  may 
be  canceled  by  mutual  agreement.^  The  pleadings  in  enforc- 
ing the  remedies  which  the  vendee  has,  vary,  of  course,  accord- 
ing to  the  remedy  which  is  pursued.' 

§  355.  Action  for  deceit. —  In  order  to  sustain  an  action  for 
damages  for  deceit,  whereby  plaintiff  was  induced  to  buy  or 
sell  shares  of  stock,  it  is  necessary  for  the  plaintiff  to  prove  that 
statements  were  made  or  acts  done  which  were  fraudulent,  that 
the  person  guilty  of  them  knew  that  they  were  fraudulent,  and 
that  the  plaintiff  acted  on  such  statements  or  acts  in  buying  or 


1  Where  a  person  organizes  a  rail- 
road corporation  and  takes  a  contract 
for  its  construction,  and  causes  all 
the  stock  and  a  large  quantity  of 
bonds  to  be  issued  to  himself,  and 
then  sells  these  stocks  and  bonds 
and  has  knowledge  of  representa- 
tions made  by  corporate  officers  to 
his  vendee  that  the  company  owes 
nothing  except  the  bonds,  he  cannot 
afterwards  enforce  a  claim  for  doing 
extra  work  under  a  contract,  where 
such  contract  did  not  appear  on  the 
books  of  the  company.  The  trans- 
action is  a  fraud  on  his  part.  Chi- 
cago, etc.  E'y  V.  Miller,  91  Mich.  166 
(1892).  Although  a  purchaser  of  stock 
cannot  rescind,  he  having  been  guilty 
of  delay,  yet  he  may  sue  the  vendor 
upon  a  warranty  that  the  stock  will 
be  worth  more  than  what  it  was  sold 
for.  Maxted  v.  Fowler,  94  Mich.  106 
(1892).  Stockholders  cannot  defeat 
a  vendor's  lien  on  the  ground  that 
the  vendor,  before  they  bought  their 
stock,  represented  that  he  had  no 
lien,  where  they  do  not  set  up  that 
defense  in  a  suit  by  him  to  establish 
his  lien.  Wilson  v.  Seymour,  76  Fed. 
Rep.  678  (1896). 

2  A  subscription  may  be  canceled 
by  and  with  the  consent  of  the  di- 
rectors when  fraud  is  involved.  Four 
years  afterwards  corporate  creditors 
cannot  attack  it.    McDermott  v.  Har- 


rison, 9  N.  Y.  Supp.  184  (1890).  See 
ch.  X,  supra.  If  there  has  bean  a 
mutual  mistake  in  regard  to  what 
the  stock  really  represented  in  prop- 
erty, an  action  for  money  had  and 
received  or  a  suit  to  cancel  the  sale 
will  lie.  Norton  v.  Bohart,  105  Mo. 
615  (1891). 

3  In  the  case  of  Smith  v.  Tracy,  36 
N.  Y.  79  (1867),  the  vendee  sued  the 
vendor  for  a  breach  of  w^arranty,  al- 
leging that  the  vendor's  agent  made 
certain  representations  as  to  the  con- 
dition of  the  corporation.  The  ac- 
tion failed  on  the  ground  that  the 
vendor  did  not  authorize  the  agent 
to  make  a  warranty.  In  Ayres  v. 
French,  41  Conn.  142  (1874),  the  court 
held  that  fraud,  inducing  the  owner 
of  stock  to  part  with  it,  may  be  rem- 
edied by  the  action  of  trover,  with  a 
count  in  case  for  a  fraudulent  pro- 
curement and  conversion  of  the  stock. 
In  National  Exch.  Co.  v.  Drew,  3 
Macq.  (H.  L.)  103  (1855),  it  was  held 
that  where  a  person  is  induced  by 
the  fraudulent  reports  and  represen- 
tations of  corporate  officers  to  pur- 
chase stock,  and  the  corporation 
loans  him  money  to  do  so,  it  cannot 
recover  back  the  money  loaned.  See 
Lightfoofc  V.  Creed,  8  Taunt.  S68  (1818), 
holding  that  the  vendee  should,  de- 
clare, not  for  money  paid,  but  spe- 
cially on  the  contract. 
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selling  the  stock.^  In  England  a  statement  made  recklessly,  or 
without  regard  as  to  whether  it  is  true  or  untrue,  may  consti- 
tute a  fraudulent  intent.''    In  JSTew  York  the  rule  is  more  stria- 


1  Quoted  and  approved  in  Trimble 
V.  Eeid,  97  Ky.  713  (1895),  where  a 
vendee  sued  the  president  for  pub- 
lishing a  false  statement  as  to  the 
condition  of  a  bank.  An  allegation 
that  the  plaintiff  was  induced  by  the 
false  and  fraudulent  misrepresentar 
tions  of  the  defendant  to  buy  from 
the  latter  certain  stock  which  was 
valueless,  and  that  the  defendant 
knew  that  the  statements  were  un- 
tiTie,  and  that  the  plaintiff  relied  on 
the  statements  and  bought  the  stock, 
■constitutes  a  cause  of  action  ia  tort. 
Freeman  v.  Trickett,  49  Pao.  Rep.  673 
(Kan.,  1897).  A  person  who  makes 
false  statements  in  regard  to  a  corpo- 
Tation,  and  then  advises  the  party  to 
whom  the  statements  are  made  to 
buy  the  stock,  is  liable  in  an  action 
for  deceit  to  such  party.  Heintz  v. 
MueUer,  49  N.  E.  Eep.  293  (Ind.*  1898); 
Arkwright  v.  Newbold,  L.  R.  17  Ch. 
D.  301  (1881);  Arthur  v.  Griswold,  55 
N.  Y.  400,  410  (1574),  the  court  say- 
ing: "  The  rules  of  law  require  a  rea^ 
sonable  degree  of  certainty  as  to  each 
requisite  necessary  to  constitute  the 
cause  of  action,  viz.,  representations, 
falsity,  scienter,  deception,  and  in- 
jury." 

2  In  the  important  case  of  Deny  v. 
Peek,  L.  R.  14  App.  Cas.  337  (1889), 
the  House  of  Lords  decided  that  in 
order  to  sustain  an  action  of  deceit - 
there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  suffice. 
Fraud  is  proved  wJien  it  is  shown  that 
a  false  statement  has  been  made 
(1)  knowingly;  (2)  without  belief  in 
its  truth;  (3)  recklessly.  But  if  a 
man  make  a  false  statement  honestly 
believing  it  to  be  true,  it  is  not  suffi- 
cient, to  support  an  action  of  deceit, 
to  show  that  he  had  no  reasonable 
grounds  for  his  belief.  The  directors 
of  a  tramway  company  issued  a  pro- 


spectus in  which  they  stated  that  they 
were  authorized  to  use  steam  power, 
and  that  by  this  means  a  great  sav- 
ing in  working  would  be  effected. 
The  special  act  incorporating  the 
company  conferred  this  authority, 
subject  to  the  consent  of  the  board 
of  trade,  but  at  the  time  of  making 
the  statement  they  had  not  in  fact  ob- 
tained consent  to  use  steam  power, 
although  they  honestly  believed  that 
they  would  obtain  it  as  a  matter  of 
course.  Seld  (reversing  the  judg- 
ment of  the  court  below),  that  they 
were  not  liable  in  an  action  of  deceit 
brought  by  a  shareholder  who  had 
been  induced  to  apply  for  shares  by 
the  statem.ent  in  the  prospectus.  In 
an  action  for  deceit  by  a  misrepresen- 
tation in  a  prospectus  as  to  the  net 
profit  on  the  capital  employed,  the 
action  being  against  one  who  was  a 
promoter  and  also  one  of  the  vend- 
ors, and  whose  name  appeared  in  the 
prospectus  and  who  became  a  di- 
rector, the  plaintiff  must  prove  (1)  that 
the  defendant's  statement  was  un- 
true ;  (2)  that  it  was  dishonest ;  (3)  that 
he  believed  it  to  be  untrue.  See  also 
Glasier  v.  EoUs,  K  E.  43  Ch.  D.  436 
(1889),  following  the  House  of  Lords 
in  Derry  v.  Peek,  L.  E.  14  App.  Cas. 
337.  In  Peek  v.  Gurney,  L.  E.  6 
H.  L.  377,  391  (1873),  the  com-t  said: 
"  It  is  said  that  the  prospectus  is  true 
as  far  as  it  goes,  but  half  a  truth  wiU 
sometimes  amoimt  to  a  real  false- 
hood." See  also  ch.  IX,  §  147,  supra. 
In  Bellairs  v.  Tucker,  L.  R.  13  Q.  B.  D. 
563,  579  (1884),  however,  the  court 
said:  "The  action  is  one  for  deceit 
It  is  necessary  .  .  .  not  only  to  prove 
that  the  statements  in  a  prospectus 
or  any  other  document  are  not  true, 
but  it  must  be  proved  that  they  are 
fraudulently  put  forward  with  intent 
to  deceive." 
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gent.  The  case  of  Wakeman  v.  Dalley^  applies  to  this  class  of 
cases  the  rule  that  "  an  action  founded  upon  the  deceit  and  fraud 
of  the  defendant  cannot  be  maintained  in  the  absence  of  proof 
that  he  believed,  or  had  reason  to  believe,  at  the  time  he  made 
them,  that  the  representations  made  by  him  were  false,  and  that 
they  were  for  that  reason  fraudulently  made,  or  that  he  assumed 
or  intended  to  convey  the  impression  that  he  had  actual  knowl- 
edge of  their  truth,  though  conscious  that  he  had  no  such  knowl- 
edge." This  case  held  that  a  director  is  not  liable  for  false 
representations  on  the  company's  printed  business  cards,  of 
which  he  was  ignorant,  even  though  his  name  was  attached 
thereto.  In  New  York  a  vendee  of  stock  and  bonds  who  sues 
at  law  to  recover  damages  for  fraud  and  deceit  inducing  the 
purchase  of  the  stock,  the  fraud  and  deceit  consisting  of  a  mis- 
statement by  an  officer  of  the  liabilities  of  the  company,  must 
prove  that  the  officer  did  not  believe  the  statement  to  be  a  true 
exhibit  of  the  company's  affairs,  and  was  guilty  of  dishonesty. 
It  is  insufficient  to  prove  that  the  statement  was  grossly  inac- 
curate, and  largely  understated  the  actual  liabilities  of  the  com- 
pany. Actual  fraud  must  be  proved.  It  must  be  shown  that 
the  representation  was  not  only  false  and  material,  but  was 

151  N.  Y.  27,  35  (1872);  Nelson  v.  false,  or  that,  the  facts  being  facts  sus- 
Luling,  36  N.  Y.  Super.  Ct.  544  (1873; ;  ceptible  of  knowledge,  he  represented 
afl'd,  62  N.  Y.  645;  Schwenck  v.  Nay-  as  of  his  own  knowledge  that  they 
lor,  102  N.  Y.  683  (-1886).  The  case  of  were  true,  when  in  fact  he  had  no 
Holmes  v.  Moffat,  120  N.  Y.  159  (1890),  such  knowledge."  Cole  v.  Cassidy, 
was  an  action  for  false  representa-  188  Mass.  437  (1885).  In  an  action  for 
tions  and  deceit  in  the  sale  of  stock,  fraud  inducing  the  purchase  of  stock 
but  the  decision  turned  upon  tech-  scienter  must  be  proved.  It  is  sufift- 
nical  rules  relative  to  the  trial.  See  cient  that  the  defendant  had  no  good 
also  Clark  v.  Edgar,  84  Mo.  106  (1884) ;  reason  to  believe  that  material  rep- 
Gee  V.  Moss,  68  Iowa,  318  (1886).  The  resentations  made  by  him  were  true, 
action  for  deceit  does  not  lie  against  A  statement  that  $1,500,000  worth  of 
the  corpoi'ation,  at  least  where  no  ore  was  lying  on  the  ground  around 
fraudulent  intent  is  proved.  Pinedo  the  mine  is  a  material  i-epresentation. 
V.  Germania,  etc.  Co.,  N.  Y.  D.  Eeg.,  Barndt  v.  Frederick,  78  Wis.  1  (1890). 
July  29,  1885  (Supreme  Ct.).  See  also  In  Wisconsin,  in  a  suit  by  a  vendee 
§  157,  supra.  In  an  action  of  tort  for  of  stock  against  the  vendor  for  dam- 
deceit  against  a  dii-ector  for  indue-  ages  for  obtaining  money  and  prop- 
ing  a  person  to  purchase  stock,  "  the  erty  by  false  and  fraudulent  repre- 
jilaintifE  must  prove  representations  sentations,  the  defendant  may  be 
of  material  facts  which  are  false,  and  arrested.  Warner  v.  Bates,  75  Wis. 
which  induce  him  to  act;  and  either  278  (1889),  giving  the  complaint  and 
that  the  defendant  knew  them  to  be  afRdavit. 
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known  by  the  defendant  when  he  made  it  to  be  false,  or,  not 
Imowing  whether  it  was  true  or  false,  and  not  carrag  what  the 
fact  might  be,  that  the  defendant  made  it  recklessly,  paying 
no  heed  to  the  injury  which  might  ensue.  "  Misjudgment  how- 
ever gross,  or  want  of  caution  however  marked,  is  not  fraud. 
Intentional  fraud,  as  distinguished  from  a  mere  breach  of  duty 
or  the  omission  to  use  due  care,  is  an  essential  factor  in  an  ac- 
tion for  deceit." '  Where  a  stockholder  receives  an  offer  for 
his  stock,  and  is  persuaded  not  to  sell  by  fraudulent  represen- 
tations of  a  director,  he  may  hold  the  latter  liable  in  damages.^ 
The  vendee  of  stock  may  sue  for  damages  for  deceit  where  the 
vendor  fraudulently  represented  the  dividends  that  had  been 
paid  on  the  stock.^  Where  a  person  owns  a  majority  of  the  stock 
of  a  corporation,  and  sells  it,  and  agrees  with  the  purchaser  to 
obtain  the  stock  held  by  others  at  as  low  a  figure  as  possible, 
and  misstates  to  such  persons  the  price  which  he  obtained  for 
his  own  stock,  he  is  liable  in  an  action  for  deceit  to  parties  who 
sell  their  stock  relying  on  such  statements.^ 

The  purchaser  of  stock  who  has  given  a  note  in  payment  can- 
not defeat  an  action  on  the  note  by  settiag  up  that  the  purchase 
was  induced  by  fraud.  He  must  first  disaffirm  the  contract  and 
return  the  certificate,  and  such  return  must  be  made  before  the 
trial.^  But  where  the  purchaser  brings  an  action  for  deceit  he 
need  not  return  the  consideration  nor  rescind  the  contract.*  His. 
injury  is  to  be  duly  measured,  and  credit  may  be  given  for  the 
real  value  of  the  stock.'  A  director  is  not  liable  for  the  mis- 
representations and  frauds  of  his  co-directors,  unless  he  has 

1  Kountze  v.  Kennedy,  147  N.  Y.  134  f rauded  is  nevertheless  liable  on  the 
(1835).  Directors  of  a  bank  are  not  statutory  liability  where  he  brought 
liable  in  an  action  for  deceit  to  a  pur-  a  suit  for  damages  for  the  fraud  and 
chaser  of  stock,  although  they  signed  recovered  judgment.  Such  a  suit  is- 
the  cashier's  annual  statement  which  a  ratification  of  the  transfer.  Stuart 
was  false,  there  being  proof  that  they  v.  Hayden,  73  Fed.  Eep.  403  (1895). 
believed  it  to  be  true.  Foster  v.  Gib-  "  Miller  v.  Barber,  fifi  N.  Y.  558,  564 
son,  38  S.  W.  Eep.  144  (Ky.,  1896).  (1876);  Newbery  v.  Garland,  31  Barb. 

2  Rothmiller  v.  Stein,  143  N.  Y.  581  131  (1860).  See  38  N.  Y.  App.  Div.  1. 
(1894\  '  See  §  586,  infra.    In  an  action  for 

'Handy  v.  Waldron,  18  R  L  567  false   representations  inducing  the 

(1894).  purchase  of  stock,  the  defendant  may 

*  Weaver  v.  Cone,  174  Pa.  St.  104  show  that  the  stock  was  worth  as 

(1896).  much  as  it  would  have  been  had  the 

5  Gilford  V.  Carvill,  39  Cal.  589  (1866).  representations  been  true.    Doran  r. 

A   transferee   claiming   to    be    do-  Eaton,  40  Minn.  35  (1889). 
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•expressly  authorized  or  tacitly  permitted  commission  thereof.' 
The  mere  fact  of  being  a  director  "  is  not  ;per  se  sufficient  to 
hold  a  party  liable  for  the  frauds  and  misrepresentations  of  the 
active  managers  of  a  corporation.  Some  knowledge  of  and  par- 
ticipation in  the  act  claimed  to  be  fraudulent  must  be  brought 
home  to  the  person  charged." '  "Where,  however,  proof  is  given 
tending  to  show  that  the  defendants  were  jointly  engaged  in 
a  common  scheme  to  defraud  the  plaintiff,  the  acts  and  decla- 
rations of  one  are  admissible  in  proof  against  all; '  and  frauds 
of  a  similar  nature,  at  or  near  the  same  time  as  the  one  com- 
plained of,  may  be  shown.*  The  fraud  practiced  need  not  have 
been  the  sole  inducement  to  the  purchase.^  A  party  may  be 
liable  herein  although  he  was  neither  a  corporate  officer  nor 
the  vendor  of  the  stock.  If,  with  intent  to  ch6at  and  defraud 
the  vendee,  he  induces  him,  by  fraudulent  means,  to  purchase 
for  value  stock  which  he  knows  to  be  worthless,  he  is  liable  for 
the  damage  sustained,  although  the  purchase  is  actually  made 
from  another.^  A  sale  of  stock  does  not  transfer  a  right  of  ac- 
tion for  damages  caused  by  false  representations  made  to  the 
vendor  by  the  party  from  whom  the  vendor  purchased.^    In 

1  Weir  V.  Bamett,  L.  E.  3  Exch.  D.  that  lie  relied  solely  upon,  the  mis- 
33  (1877).  representations.    Hatch  v.  Spooner, 

2  Arthur  v.  Griswold,  55  N.  Y.  400,    18  N.  Y.  Supp.  643  (1891). 

406  (1874) ;  Morgan  v.  Skiddy,  63  N.  Y.  « Hubbell  v.  Meigs,  50  N.  Y.  480,  490 

319  (1875).    Where  a  party  pxurchases  (1873).    Concerning  the  effect  of  false 

stock,  relying  on  a  prospectus  which  and  fraudulent   representations  on 

states  that  reports  had  been  "pre-  an  action  for  damages,  see  Tocker- 

pared  for  the  directors  "  by  the  en-  son  v.  Chapin,  53  N.  Y.  Super.  Ct.  16 

gineers,  and  giving  extracts  there-  (1885).    It  is  no  defense  to  such  an 

from,  the  directors  are  not  personally  action  that  the  original  conversion 

liable  in  an  action  for  deceit,  even  was  by  some  one  else.    Kuhn  v.  Mo- 

if  it  is  shown  that  the  reports  were  AlUster,  1  Utah,  273    (1875) ;  S.   C. 

prepared  on  instructions  not  from  sub  nom.  McAllister  v.  Kuhn,  96  U.  S. 

the  directors,  but  from  the  vendors  87  (1877). 

of  the  property  to  the  company.    It  "<  Kenedy  v.  Benson,  54  Fed.  Eep. 

is  necessary  to  prove  that  the  reports  836  (1893).    Where  fraudulent  repre- 

were  untrue.  Angus  v.  CUfEord,  [1891]  sentations  are  made  inducing  a  party 

3  Ch.  449.  to  sell  his  stock,  and  then  the  pur- 

3  Miller  v.  Barber,  66  N.  Y.  558,  567  chaser  wrecks  the  corporation,  the 
(1876).  vendor  may  hold  the  latter  liable  for 

■•  Miller  v.  Barber,  66  N.  Y.  558,  568  damages.  The  assignee  of  the  cause 
(1876).  of  action  may  sue  in  trover  for  con- 

6  Morgan  v.  Skiddy,  63  N.  Y.  319,  338  version,  but  cannot  sue  for  damages 
(1875);  Ex  parte  Carling,  56  L.  T.  Eep.  for  fraudulent  representations,  inas- 
115  (1887).    Plaintiff  need  not  prove    much  as  the  latter  cause  of  action  ia 
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an  action  by  a  purcliaser  of  stock  against  the  company  and  two 
directors  for  deceit,  the  verdict  may  be  against  one  or  more  of 
the  defendants,  and  may  be  sustained  by  one  or  more  of  the 
misrepresentations  alleged.^  Several  persons  defrauded  of  their 
contract  whereby  they  were  to  receive  stock  cannot  sue  jointly. 
Each  must  sue  separately.^  The  measure  of  damages  for  fraud 
inducing  the  purchase  of  stock  "  is  the  difference  between  the 
value  of  the  stock  at  the  time  it  was  purchased  and  the  price 
paid  for  it." ' 

§  356.  Remedy  in  equity.—  A  court  of  equity  has  concurrent 
jurisdiction  with  a  court  of  law  in  enabling  a  purchaser  of 
stock  to  recover  back  money  paid,  where  the  purchase  was  in- 
duced by  fraud  chargeable  to  the  vendor.*    The  remedy  in 


not  assigBable.    Smith  v.  Thompson, 
94  Mich.  381  (1892). 

iLare  v.  Westmoreland  Specialty 
Co.,  155  Pa.  St.  33  (1893),  holding  also 
that  the  party  purchasing  the  stock 
may  rescind  or  may  retain  the  stock 
and  sue  for  damages. 

2  Summerlin  v.  Fronteriza,  etc.  Co., 
41  Fed.  Rep.  249  (1890). 

3  Redding  v.  Godwin,  44  Minn.  355 
(1890).  See  also  §  586,  infra.  In  an 
action  for  damages  for  fraud  induc- 
ing the  plaintiff  to  purchase  stock, 
the  measure  of  damages  is  "not  the 
difference  between  the  contract  price 
and  the  reasonable  market  value  if 
the  property  had  been  as  represented 
to  be,  even  if  the  stock  had  been 
worth  the  price  paid  for  it;  nor,  if 
the  sto3k  were  worthless,  could  the 
plaintiff  have  recovered  the  value  it 
would  have  had  if  the  property  had 
been  equal  to  the  representations. 
What  the  plaintiff  might  have  gained 
is  not  the  question,  but  what  he  had 
lost  by  being  deceived  into  the  pur- 
chase." The  defendant  "  was  bound 
to  make  good  the  loss  sustained,  such 
as  the  moneys  the  plaintiff  had  paid 
out  and  interest,  and  any  other  out- 
lay legitimately  attributable  to  de- 
fendant's fraudulent  conduct;  but 
this  b'abUity  did  not  include  the  ex- 
pected fruits  of  an  unrealized  specu- 


lation." Smith  V.  BoUes,  132  IT.  S.  125 
(1889).  The  true  measure  of  the  dam- 
ages suffered  by  one  who  is  fraudu- 
lently induced  to  make  a  contract  of 
sale,  purchase,  or  exchange  of  prop- 
erty is  the  difference  between  the 
actual  value  of  that  which  he  parts 
with  and  the  actual  value  of  that 
which  he  receives  imder  the  contract. 
Rockefeller  v.  Merritt,  76  Fed.  Rep. 
909  (1896).  As  to  the  measure  of  dam- 
ages in  an  action  against  a  broker  for 
fraud  inducing  the  plaintifiE  to  invest 
in  "  Grant  and  Ward  "  securities,  see 
James  v.  Work,  70  Hun,  296  (1893). 
In  Smith  V.  Duffy,  57  N.  J.  L.  679 
(1895),  the  measure  of  damages  for 
fraud  in  the  sale  of  stock  was  held  to 
be  the  actual  loss  suffered  by  the 
vendee,  irrespective  of  the  market 
price  of  the  stock.  The  vendee  may 
bring  an  action  for  damages  for  de- 
ceit even  where  he  has  paid  part  of 
the  price  and  given  security  for  the 
balance.  He  may  recover  damages 
to  the  extent  only  that  the  repre- 
sentations were  false.  Weaver  v. 
Shriver,  79  Md.  530  (1894). 

<  See  §  155,  supra.  Where  a  person 
is  induced  to  subscribe  for  stock  on 
the  fraudulent  representations  of  the 
president  that  the  company  is  in  a 
prosperous  condition,  the  person  may 
file  a  bill  in  equity  to  recover  back 
02 
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equity,  for  a  sale  or  purchase  of  stock  induced  by  fraud,  is  by  a 
bill  to  set  aside  the  wbole  transaction.  This  remedy  follows 
the  rules  usually  prescribed  in  such  suits.  It  is  not  necessarj^ 
for  the  complainant  to  prove  a  fraudulent  intent.    Innocent 


the  money,  and  equity  has  jurisdic- 
tion on  the  grounds  of  discovery,  ac- 
count, fraud,  misrepresentation,  and 
concealment.  Both  the  company  and 
the  president  individually  were  made 
defendants  and  held  liable.  Tyler  v. 
Savage,  143  U.  S.  79  (1893).  See  also 
Hill  V.  Lane,  L.  E.  11  Eq.  215  (1870), 
where  the  court  said:  "  It  is  so  well 
settled  that  this  court  will  entertain 
jurisdiction  in  such  oases  that  it 
would  be  a  misfortune  indeed  to  the 
public  if  there  were  any  sufficient 
ground  for  considering  that  the  juris- 
diction is  doubtful  .  .  .  Although 
courts  of  common  law  may  have  ju- 
risdiction in  some  such  cases,  there  is 
clearly  concurrent  jurisdiction  in  this 
court,"  doubting  Ogilvle  v.  Currie,  37 
L.  J.  (Ch.)  541  (1868);  OampbeU  v. 
Fleming,  1  Ad.  &  El.  40  (1884).  A 
bill  in  equity  is  a  proper  remedy  for 
fraud  inducing  a  sale  of  stock.  An- 
driessen's  Appeal,  133  Pa.  St.  303 
(1889). 

Where  the  president  sells  stock  for 
$130  per  share  after  he  has  indorsed 
a  false  statement  of  the  company's 
affairs,  the  stock  being  really  worth 
but  $70  per  share,  the  vendee  may 
have  the  sale  rescinded.  Prewitt  v. 
Trimble,  93  Ky.  176  (1891).  In  a  suit 
to  rescind  for  fraud  the  plaintiff  must 
prove  that  the  stock  was  not  worth 
what  he  paid  for  it  or  could  not  be 
sold  for  that  stun.  Aron  v.  De  Castro, 
13  N.  Y.  Supp.  373  (1891);  affirmed, 
131  N.  Y.  648.  In  an  action  in  equity 
to  rescind  a  sale  of  stock  for  fraud 
the  corporation  is  not  a  necessary 
party.  The  value  of  the  stock  need 
not  be  shown,  and  the  amount  paid 
with  interest  may  be  recovered.  But 
six  years'  delay  after  discovering  the 
fraud  is  a  bar.    Higgins  v.  Crouse,  63 


Hun,  134  (1893).  In  an  action  to  re- 
scind for  fraud  the  defrauded  sub- 
scribers need  not  join  as  plaintiffs, 
although  they  all  purchased  at  the 
same  time  and  on  the  same  terms. 
Moore  v.  Robertson,  11  N.  Y.  Stipp. 
798  (1890).  Where  the  vendors  rep- 
resent that  the  money  will  be  used 
to  buy  a  secret  process,  and  the  pur- 
chasers pay  over  the  money  to  the 
company  for  that  purpose,  and  it  is 
mingled  with  other  funds  and  is  not 
used  to  purchase  the  process  because 
the  process  is  a  fraud,  the  vendees- 
may  rescind  as  to  the  vendors,  but 
caimot  make  the  receiver  of  the  com- 
pany pay  over  the  money.  Moore  v. 
Robertson,  11  N.  Y.  Supp.  798  (1890). 
The  vendor  may  tender  back  the 
stock  and  file  a  bill  in  equity  to 
cancel  the  sale  on  the  ground  that 
he  was  induced  to  purchase  by 
false  statements  that  the  corpora- 
tion owned  the  secret  process;  that 
a  patent  had  been  applied  for;  that 
it  was  ready  to  commence  business, 
and  that  complainant  woidd  be  raade 
president  and  manager.  Benton  v. 
Ward,  47  Fed.  Rep.  353  (1891).  To 
same  effect,  Stainbank  v.  Fernley,  9 
Sim.  556  (1839),  where  a  sale  by  a  di- 
rector who  has  issued  false  reports 
and  declared  illegal  dividends  was  set 
aside.  The  corporation  is  a  proper 
party  to  such  actions,  if  a  registry 
has  been  obtained  by  the  person 
who  has  obtained  the  stock  by  fraud, 
since  a  retransfer  on  the  corporate 
books  is  asked  for.  See  also  Bradley 
V.  Luce,  99  111.  334  (1881).  A  judg- 
ment creditor  of  a  foreign  corpora- 
tion cannot  enjoin  it  from  transfer- 
ring stock  and  bonds  owned  by  it. 
The  remedy  sought  must  be  some- 
thing in  addition  to  the  injunction. 
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acts  or  misrepresentations  suffice  for  tMs  purpose,  although 
they  would  be  insufficient  to  sustain  an  action  for  deceit.  A 
vendee  may  often  have  relief  in  equity  by  reason  of  misrepre- 
sentation based  upon  mistake  or  innocent  misstatements,  where 


Rogers  v.  Michigan,  etc.  R.  R,  28 
Barb.  539  (1858).  An  equitable  suit 
does  not  lie  to  rescind  a  sale  of  worth- 
less bonds.  A  suit  at  law  is  the  proper 
remedy.  U.  S.  Bank  v.  Lyon  County, 
48  Fed.  Eep.  633  (1892).  A  purchaser 
of  stock  who  was  induced  to  purchase 
by  fraud  cannot  maintain  a  suit  in 
equity  when^  he  fails  to  show  more 
than  a  right  to  pecuniary  damages 
for  misrepresentations.  Whitney  v. 
Fairbanks,  54  Fed.  Eep.  985  (1893).  A 
creditor  holding  an  unpaid  promis- 
sory note  cannot  by  bill  in  equity 
bring  in  the  directors  to  hold  them 
liable  for  false  representations  and 
also  claim  that  the  company  was  not 
dxily  incorporated;  and  further  bring 
in  a  subsequent  corporation  that  took 
aU  the  assets  _of  the  first,  and  also 
bring  in  those  persons  who  finally 
obtained  such  assets, — all  in  one  bUl 
brought  to  collect  the  debt.  Jeffer- 
son Nat.  Bank  v.  Texas  Inv.  Co.,  74 
Tex.  421  (1889).  See  to  the  effect  that 
a  court  of  equity  has  jiirisdiction, 
City,^etc.  Corp.  v.  Central  Trust  Co. 
(N.  Y.  L.  J.,  June  12,  1891).  VFhere 
bank  stock  is  sold  by  fraudulent  and 
false  representations,  the  bank  being 
aware  thereof  and  receiving  indi- 
rectly the  money  paid  for  the  stock, 
the  sale  may  be  rescinded  and  the 
money  recovered  back  from  it,  even 
though  it  is  insolvent.  Florida,  etc. 
Co.  V.  Merrm,  53  Fed.  Eep.  77  (1892). 
Several  subscribers  who  have  been 
induced  by  the  same  misrepresenta- 
tions contained  in  a  prospectus  to 
subscribe  for  stock  may  join  in  a 
suit  in  equity  for  the  benefit  of 
themselves  and  others  similarly  de- 
ceived to  set  aside  their  subscriptions. 
Bosher  v.  Eichmond,  etc.  Co.,  89  Va. 
455  (1892).    A  bill  in  equity  Ues  to 


rescind  a  fraudulent  sale  of  stock. 
Merrfil  v.  Florida,  etc.  Co.,  60  Fed. 
Eep.  17  (1893).  A  stockholder  in  a 
national  bank  who  transfers  his 
stock  in  order  to  avoid  the  statutory 
liability  may  be  held  liable,  and  this 
liability  may  be  enforced  by  the  re- 
ceiver of  the  bank.  In  such  a  suit  a 
transferee  cannot  be  held  liable  also, 
nor  can  the  transferee's  claim  that 
he  was  defrauded  be  tried  in  that 
suit.  Stuart  v.  Hayden,  73  Fed.  Eep. 
402  (1895).  If  the  suit  is  in  equity 
and  the  money  went  to  the  corpora- 
tion, an  officer  cannot  be  held  per- 
sonally liable,  inasmuch  as  rescission 
is  the  essence  of  the  suit.  Zimmele 
V.  American,  etc.  Co.,  1  N.  T.  App. 
Div.  827  (1896).  A  promoter  who  has 
taken  a  contract  to  purchase  a  prop- 
erty at  a  certain  price,  based  upon  re- 
ports and  representations  that  the 
business  had  not  decreased  since  the 
reports,  may,  upon  discovering  that 
the  business  has  largely  decreased, 
refuse  to  carry  out  the  contract,  and 
may  hold  the  party  liable  for  his  dis- 
bursements, but  not  for  profits  which 
he  woiild  have  made  if  his  plans  had 
been  carried  out.  Loewer  v.  Harris, 
57  Fed.  Eep.  368  (1893).  Where  a  per- 
son turns  over  stock  and  bonds  to 
another  in  order  that  the  latter  may 
act  for  the  former  in  carrying  out  a 
reorganization,  the  former  may  file 
a  biU  against  the  latter  for  an  ac- 
coimt  and  need  not  resort  to  an  ac- 
tion at  law.  Benedict  v.  Moore,  76 
Fed.  Eep.  473  (1896).  See  also  §  321, 
supra.  The  vendee  may  rescind 
where  false  and  material  representa- 
tions were  made  and  the  plaintiff  re- 
lied upon  them  and  was  injured,  even 
though  he  might  have  made  investi- 
gations which  would  have    shown 
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the  conunoii-law  action  of  deceit  would  require  much,  more 
stringent  proof  .^  A  purchaser  of  "  watered  "  stock  has  various 
remedies  if  he  has  actually  been  defrauded.^  The  remedy 
against  promoters  who  have  absorbed  the  corporate  property 
is  by  a  suit  in  behalf  of  the  corporation  itself.' 

"Where  the  fraud  is  chargeable  to  the  corporate  officers  or 
third  persons,  and  the  vendor  of  the  stock  is  innocent,  the  vendee 
cannot  rescind  the  sale,  unless  such  corporate  officers  or  third 
persons  acted  as  agents  for  the  vendor.* 

Equity  will  sometimes  compel  the  vendor  to  make  good  his 
representations.  Thus,  where  the  vendor  represented  that  the 
corporate  property  was  unincumbered,  equity  will,  at  the  in- 


their  falsity.  Oloott  v.  Bolton,  70 
N.  W.  Rep.  366  (Neb.,  1897).  Several 
purchasers  of  stock  may  contribute 
to  the  bringing  of  a  test  case  to  de- 
cide whether  representations  induc- 
ing the  purchase  were  fraudulent. 
Davies  v.  Stowell,  78  Wis.  334  (1890). 

Where  negotiable  bonds  are  stolen 
from  the  owners  and  they  pass  into 
bona  fide  hands,  and  then  the  thief 
obtains  them  by  fraud  from  such 
bona  fide  hands  and  returns  them  to 
the  first  owners,  the  latter  are  en- 
titled to  keep  them.  London,  etc. 
Co.  V.  London,  etc.  Bank,  L.  E.  21 
Q.  B.  D.  535  (1888).  In  England  this 
remedy  by  bill  in  equity  is  held  to  be 
"  precisely  analogous  to  the  common- 
law  action  for  deceit,"  in  that  dam- 
ages may  be  awarded.  Peek  v.  Gur- 
ney,  L.  R.  6  H.  L.  377,  390  (1878),  the 
court  saying  also:  "There  can  be  no 
doubt  that  equity  exercises  a  concur- 
rent jurisdiction  in  cases  of  this  de- 
scription, and  the  same  principles 
applicable  to  them  must  prevail  both 
at  law  and  iu  equity." 

1  Kountze  v.  Kennedy,  147  N.  T.  124 
(1895);  Arkvrright  v.  Newbold,  L.  R. 
17  Ch.  D.  301  (1881).  A  suit  in  equity 
lies  to  rescind  a  sale  of  stock  induced 
by  fraudulent  representations.  In- 
tent to  defraud  need  not  be  proved. 
Martin  v.  Hill,  41  Minn.  337  (1889); 


Freer  v.  Denton,  61  N.  Y.  493  (1875). 
Actual  intent  to  defraud  need  not  be 
shown  in  a  suit  in  equity  to  rescind. 
In  such  a  suit  similar  frauds  prac- 
ticed on  others  cannot  be  shown  in 
evidence.  Johnson  v.  Gulick,  46  Neb. 
817(1896).    O/.  §  165,  note. 

-  See  ch.  Ill,  supra. 

8  See  ch.  XXXIX  to  XLV,  inclusive, 
infra.  Where  a  promoter  to  whom 
nearly  the  entire  stock  has  been  is- 
sued sells  a  part  of  it  on  the  fraudu- 
lent representation  that  the  stock 
belongs  to  the  company,  and  then 
causes  the  company  to  be  wound  up, 
and  himself  to  be  released  from  cer- 
tain subscriptions,  and  the  property 
to  be  sold  by  a  trustee  named  by 
him,  the  court  will  appoint  a  receiver 
at  the  instance  of  the  party  so  de- 
frauded, for  the  purpose  of  recovering 
back  the  property  of  the  company. 
Du  Puy  V.  Transportation,  etc.  Co.,  83 
Md.  408  (1896). 

*  Moffat  V.  Winslow,  7  Paige,  134 
(1838).  Benjamin  on  Sales  (Bennett's 
ed.,  1888),  §  467a,  says  "the  only 
remedy  of  a  shareholder  in  a  joint- 
stock  company,  who  has  been  in- 
duced to  purchase  shares  by  the 
fraud  of  the  agent  of  the  company, 
is  rescission  of  his  contract  aadresti- 
tutio  in  integrum." 
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stance  of  the  purchaser  of  stock,  enjoin  the  vendor  from  enforc- 
ing a  lien  which  Jie  has  on  such  property.^ 

Although  the  buyer  of  stock  purchased  it  at  a  small  nominal 
price  by  reason  of  fraudulent  misrepresentations,  yet  the  seller 
cannot  maintain  a  bill  in  equity  to  rescind,  where  the  stock 
has  no  "special  value  other  than  its  money  value,  and  the  latter 
can  readily  be  shown.^  The  fraud  may  be  waived  by  the  acts 
of  the  vendee.^  The  right  to  rescind  the  contract  for  fraud  is 
waived  by  taking  a  bond  of  indemnity  against  liability  on  the- 
stock,  such  bond  being  taken  upon  discovery  of  the  fraud.^  A 
party  cannot  rescind  a  purchase  of  stock  on  the  ground  of  false 
representations  as  to  the  company's  having  a  secret  process, 
■where  he  learned  about  the  process  before  completing  his  pur- 
chase, and  had  held  the  stock  a  year,  and  endeavored  to  sell 
the  process.'  A  person  cannot  rescind  for  fraud  a  purchase  of 
stock  from  the  corporation  itself,  where,  subsequently  to  dis- 
covering the  fraud,  he  attended  a  stockholders'  meeting,  and 
voted  to  assess  the  stock,  and  afterward  attended  another  stock- 
holders' meeting  and  paid  the  assessment.' 

cover  the  difference,  even  though  ther 
debts  of  another  class  were  less  than 
a  sum  specified  in  the  contract  of 
sale.  Chicago,  etc.  R'j  v.  Hoyt,  89 
Wis.  314  (1895).   See  74  N.W.  Rep.  685. 

2  Edehnan  v.  Latshaw,  159  Pa.  St. 
644  (1894),  holding  also  that  the  bill 
will  not  lie  where  the  defendant  pur- 
chaser has  already  sold  the  stock  to 
a  bona  flde  purchaser.  An  action 
for  deceit  was  afterwards  sustained. 
See  180  Pa.  St.  419  (1897). 

3  Kingman  v.  Stoddard,  85  Fed.  Eep. 
740  (1898). 

*  Bridge  v.  Penniman,  51  N.  Y. 
Super.  Ct.  183  (1885). 

5  Benton  v.  Ward,  59  Fed.  Eep.  411 
(1894). 

<>  Marten  v.  Paul,  etc.  Co.,  99  CaL  355 
(1893).  Acting  as  a  shareholder  is  a 
waiver  of  the  right  to  rescind  for 
promoter's  misrepresentations.  Pe- 
trie  V.  Guelph,  etc.  Co.,  11  S.  C.  Rep. 
(Can.)  450  (1885).  Where  a  corpora- 
tion issues  stock  and  thereafter  per- 
mits a  transfer  of  the  stock  and  tale- 


1  Jones  V.  BoUes,  9  Wall.  364 
See  also  §§  354  ^nd  771.  Where  a  per- 
son organizes  a  railroad  corporation 
and  takes  a  contract  for  its  construc- 
tion, and  causes  all  the  stock  and  a 
large  quantity  of  bonds  to  be  issued 
to  himself,  and  then  sells  these  stocks 
and  bonds  and  has  knowledge  of  rep- 
resentations made  by  corporate  offi- 
cers to  his  vendee  that  the  company 
owes  nothing  except  the  bonds,  he 
caim.ot  afterwards  enforce  a  claim 
for  doing  extra  work  under  a  con- 
tx'act,  where  such  contract  did  not 
appear  on  the  books  of  the  company. 
The  transaction  is  a  fraud  on  his  part. 
Chicago,  etc.  E'y  v.  Miller,  91  Mich. 
166  (1893).  Where  the  vendor  of  a 
majority  of  the  stock  of  a  corpora- 
tion agrees  that  the  company  owes 
no  debts  except  certain  specific  ones, 
the  vendee  may  recover  back  any  ex- 
cess of  debts  over  those  specified. 
Where  the  debts  of  one  class  were 
not  to  exceed  a  certain  sum,  but  did 
exceed  that  sum,  the  vendee  may  re- 
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Where  a  party  has  a  right  to  return  the  stock  and  receive 
back  his  money,  he  may,  after  making  a  tender,  do  any  acts  in 
regard  to  the  stock  reasonably  necessary  to  protect  his  interest, 
and  yet  not  lose  his  right  to  rescind.  But  where  he  directs  a 
sale  of  the  stock  and  gives  a  proxy  thereon  and  attends  meot- 
ings,  he  waives  his  right  to  rescind.^ 

Laches  is  a  bar.  And  yet  where  a  person  buys  stock  in  1865 
on  the  faith  of  false  representations,  and  discovers  in  1871  that 
the  stock  is  worthless,  and  is  told  by  one  of  the  conspirators  in 
1889  that  the  representations  were  false,  he  may  file  a  bill  in 
equity  for  rescission  of  the  sale  and  for  recovery  of  the  money 
paid.^    Ordinarily,  however,  delay  is  fatal.' 


thereof  to  another  person,  it  cannot 
get  the  stock  back  on  the  ground  of 
fraud  on  the  part  of  the  party  to 
whom  it  first  issued  the  stock.  Te- 
cumseh,  etc.  Bank  v.  Russell,  69  N.  W. 
Eep.  763  (Neb.,  1897).  Delay  ia  re- 
scinding, in  hopes  that  the  stock  will 
be  more  valuable,  is  fatal.  Weisiger 
V.  Richmond  Ice  Mach.  Co.,  90  Va. 
795  (1894).  "Where  the  vendee  of 
stock  becomes  a  director  and  has  ac- 
cess to  the  books,  and  complains  of 
fraud  in  the  sale,  and  then  takes  a 
sum  of  money  from  the  vendor  in 
settlement,  he  cannot  again  com- 
plain upon  the  failure  of  the  com- 
pany. Powell  V.  Adams,  98  Mo.  598 
(1889).  A  vendee  who,  after  the  pur- 
chase, becomes  a  director  and  signs 
statements  similar  to  the  representa- 
tions made  to  him,  and  waits  two 
years  before  repudiating  the  stock, 
cannot  repudiate.  Anderson  v.  Black, 
33  S.  W.  Rep.  468  (Ky.,  1895).  A  per- 
son may  defeat  notes  given  for  stock 
which  he  was  induced  fraudulently 
to  purchase  from  the  corporation, 
even  though  he  became  and  re- 
mained cashier  for  the  corporation 
for  over  a  year  after  the  sale  and  be- 
fore he  set  up  the  defense,  and  was 
a  direcijor  and  voted  the  stock.  He 
did  not  necessarily  learn  the  facts 
from  occupying  these  positions,  nor 
from  the  fact  that  he  made  official 


reports  of  the  condition  of  the  com- 
pany. He  was  not  bound  to  investi- 
gate. He  tendered  the  stock  back 
as  soon  as  he  discovered  the  facts. 
Especially  do  these  rules  apply  where 
no  creditors'  or  other  stockholders' 
rights  have  intervened.  Nat.  Bank 
V.  Taylor,  5  S.  D.  99  (1894). 

iJessop  V.  Ivory,  158  Pa.  St.  71 
(1893).  A  payment  after  repudiating 
the  subscription  for  fraud  is  not  a 
waiver  if  made  expressly  to  save 
money  already  paid.  Fear  v.  Bart- 
lett,  81  Md.  435  (1895). 

2  Higgins  V.  Grouse,  147  N.  Y.  411 
(1895),  rev'g  71  Him,  615. 

3  A  year's  delay  by  the  vendor  of 
stock  after  being  advised  by  Ms  at- 
torney that  he  had  a  good  case  of 
fraud  is  fatal  Perry  v.  Pearson,  135 
IlL  318  (1890).  Delay  of  six  years 
after  knowledge  of  fraud  inducing  a 
purchase  of  stock  is  fatal  Andries- 
sen's  Appeal,  133  Pa.  St.  303  (1889). 
Three  years'  delay  in  tendering  back 
the  bonds  is  not  fatal,  nor  is  the  fact 
that  the  vendee  resold  the  bonds  on 
the  same  terms,  and  the  sub-vendee 
returned  them  to  the  first  vendee. 
Wooster  v.  Sage,  67  N.  T.  67  (1876), 
afE'g  6  Hun,  385.  The  question  of 
laches  may  be  submitted  to  a  jury. 
Mayo  V.  Knowlton,  134  N.  Y.  350 
(1893).  See  also  g§  160-163,  mpra. 
Silence,   delay,  vacillation,    acquies- 
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A  bill  in  equity  to  rescind  a  fraudulent  sale  of  stock  by  a 
corporation  lies,  even  against  the  receiver  of  the  corporation.'  In 
order  to  rescind  a  fraudulent  sale  of  stock,  the  stock  and  also  all 
other  property  received  must  be  tendered  back.^    The  vendee 


cence,  or  the  retention  and  use  of  any 
of  the  fruits  of  a  fraudulent  sale  or 
trade  that  are  capable  of  restoration, 
for  any  considerable  length  of  time 
after  the  discovery  of  the  fraud,  are 
fatal  to  the  right  to  rescind  the  same. 
Stuart  V.  Hayden,  73  Fed.  Eep.  403 
(1895).  Where,  six  months  after  the 
fraud,  the  purchaser  has  every  oppor- 
tunity to  investigate  the  truth  of  the 
statements  and  fails  to  do  so,  he  can- 
not, after  seventeen  years'  delay,  com- 
plain, even  though  he  alleges  con- 
cealment, no  dividends  having  been 
paid  in  the  meantime.  McEaoheran 
V.  Western  Transp.  etc.  Co.,  97  Mich. 
479  (1893).  Eleven  months  after  an 
insolvent  bank  issues  new  stock,  con- 
cealing the  facts,  a  subscriber  or 
purchaser  cannot  repudiate  for  fraud, 
a  receiver  having  gone  in,  even 
though  the  subscriber  had  just  as- 
certained the  facts.  Dunn  v.  State 
Bank,  59  Minn.  331  (1894).  Two  years' 
delay  in  disafiSrming  is  fatal.  Zim- 
raele  v.  American,  etc.  Co.,  1  N.  Y. 
App.  Div.  337  (1896).  Even  after  the 
appointment  of  a  receiver  of  a  bank,  a 
person  who  was  induced  to  buy  stock 
of  the  bank  by  fraudulent  statements 
that  the  stock  was  worth  par  can  re- 
scind by  suit.  Robinson  v.  Dicker, 
36  S.  W.  Eep.  499  (Tex.,  1896).  A  delay 
of  three  years  after  discovery  of  the 
false  statements,  and  one  year  after 
full  knowledge  of  all  the  facts,  is 
fatal.  Byrd  v.  Kautman,  36  AtL  Rep. 
1099  (Md.,  1897). 

1  Merrill  v.  Florida,  etc.  Co.,  60  Fed. 
Rep.  17  (1893).  Even  after  the  corpo- 
ration has  passed  into  the  hands  of  a 
receiver,  a  subscriber  for  stock  may 
rescind  and  sue  for  money  paid, 
fraudulent  representations  having 
been  made  as  to  the  condition  of  the 


company,  the  subscription  being  for 
increased  stock,  and  the  increase  not 
having  been  made  until  some  time 
after  the  subscription.  Newbegin  v. 
Newton  Nat.  Bank,  66  Fed.  Rep.  701 
(1895);  aflf'd,  Newton  Nat.  Bank  v. 
Newbegin,  74  Fed.  Rep.  135  (1896).  A 
stockholder  in  a  national  bani  who 
was  induced  to  become  such  by  fraud 
may  have  his  name  taken  from  the 
list  of  stockholders  except  as  against 
creditors  of  the  bank  who  became 
such  after  he  became  a  stockholder 
and  without  notice  of  the  fraud. 
Stufflebeam  v.  De  Lashmutt,  88  Fed. 
Rep.  449  (1897).  See  §  164,  supra,  and 
86  Fed.  Rep.  558. 

2  Wainwright  v.  Weske,  82  Cal.  193 
(1889) ;  Francis  v.  New  York,  etc.  R.  R., 
108  N.  Y.  93  (1888);  17  Abb.  N.  Cas.  1, 
holding  also  that  where  the  vendee 
has  transferred  said  stock  to  another 
his  action  fails.  The  defrauded  vendee 
must  tender  back  the  stock  uncon- 
ditionally. If  he  has  used  the  stock 
in  another  transaction,  even  with  the 
vendor,  his  right  to  rescind  for  fraudu- 
lent representations  is  barred.  Bridge 
V.  Penniman,  105  N.  Y.  643  (1887). 
But  where  the  vendee  has  sold  part 
of  the  stock  he  cannot  maintain  a 
suit  in  equity  to  collect  money  dam- 
ages for  loss  occasioned  by  misrepre- 
sentations inducing  him  to  purchase. 
His  remedy  is  at  law.  No  cancel- 
lation of  the  contract  is  involved. 
White  V.  Boyce,  31  Fed.  Rep.  238 
(1884).  Selling  some  of  the  stock  be- 
fore repudiating  for  fraud  is  no  bar 
to  repudiation.  1  R'y  &  Corp.  L.  J. 
434.  Rescission  is  not  barred  although 
the  vendee  has  lost  the  stock  by  foi- 
f  eiture,  the  vendor  having  knowledge 
thereof.  Maturin  v.  Tredinnick,  4 
New  Rep.  15  (1864).  If  the  party  sell- 
08 
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must  allege  that  lie  was  damaged  by  tlie  misrepresentations  and 
was  ignorant  of  the  falsity  of  the  same  when  made,  and  if  he 
wishes  to  rescind  must  offer  to  return  the  stock,  or  must  allege  ■ 
that  it  is  worthless,  especially  where  he  is  sued  upon  a  note 
given  in  payment.^    If  the  person  fraudulently  obtaining  stock 


lag  the  stock  states  that  he  is  selling 
stock  owned  by  the  corporation,  when 
as  a  matter  of  fact  he  is  selling  his 
own  stock,  the  vendee,  upon  discover- 
ing the  fraud,  may  rescind  the  sale, 
and  recover  back  the  purchase  price 
paid.  He  need  not  tender  the  same 
stock  which  he  received,  inasmuch  as 
stock  has  no  "ear-mark."  If  he  has 
exchanged  the  stock  for  the  stock  of 
another  company  into  which  his  com- 
pany has  been  merged,  he  may  bor- 
row stock  of  the  first  company  and 
make  a  tender  of  that.  He  must, 
however,  rescind  promptly  upon  the 
discovery  of  the  fraud.  Although  he 
does  not  discover  the  fraud  for  four 
years  he  may  then  rescind.  Mayo  v. 
Knowlton,  134  N.  Y.  350  (1893).  A 
suit  to  cancel  a  sale  of  stocks  and 
bonds,  ou  the  ground  of  fraud  on  the 
part  of  the  purchaser,  wiU  not  lie 
where  the  money  paid  at  the  sale  has 
not  been  returned  or  tendered,  even 
though  the  seller  spent  the  money 
before  he  discovered  the  alleged 
fraud,  and  is  unable  to  obtain  the 
amount  of  money  necessary  for  a 
tender.  Such  is  the  rule  even  though 
the  amount  to  be  distributed  will  be 
due  to  the  plaintiff  in  case  he  suc- 
ceeds ia  the  suit.  Eigdon  v.  Walcott, 
141  111.  649  (1893).  A  stockholder  who 
has  been  induced  to  purchase  stock 
by  fraudulent  representations,  the 
stock  remaining  in  the  hands  of  the 
vendor,  may  file  a  bill  in  equity  to 
rescind.  The  vendee's  offer  to  sur- 
render all  claim  on  the  stock,  together 
with  a  demand  for  the  return  of  the 
money,  is  sufficient.  Zimmele  v. 
American,  etc.  Co.,  31  N.  Y.  Supp. 
846  (1893).  Where  part  of  the  con- 
sideration in  the  sale  of  stock  is  that 


the  vendor  resign  an  office  in  the 
company  and  the  vendee  be  elected 
in  his  place,  and  this  has  been  carried 
out,  the  vendee  cannot  rescind  for 
fraud  unless  he  resigns  the  position 
or  does  something  towards  restoring 
the  vendor  to  his  former  position. 
Gassettu  Glazier,  165  Mass.  473  (1896). 
In  rescinding  for  fraud  the  vendee  of 
stock  must  return  or  tender  the  divi- 
dends back  to  the  vendor,  but  cannot 
demand  repayment  of  assessments 
paid  after  discovery  of  the  fraud. 
Marten  v.  Paul,  etc.  Co.,  99  CaL  355 
(1893).  Where  a  party  has  given  a 
note  in  purchase  of  stock  in  two  cor- 
porations he  cannot  rescind  unless  he 
tenders  back  the  stock  in  both.  Eohr- 
bacher  v.  Kleebauer,  51  Pac.  Eep.  341 
(CaL,  1897).  Where,  according  to  con- 
tract, stock  sold  to  the  corporation  is 
appraised  by  the  corporation,  and  the 
appraised  price  is  actually  paid  to 
and  received  by  the  stockholder,  he 
cannot  maintain  a  biU  to  obtain  a 
larger  price,  but  must  either  rescind 
or  sue  at  law.  Tuttle  v.  Batohelder, 
etc.  Co.,  49  N.  E.  Eep.  640  (Mass.,  1898). 
1  Long  V.  Johnson,  15  Ind.  App.  498 
(1896).  Where  the  vendee  has  dis- 
posed of  some  of  the  stock  before  he 
discovered  the  fraud,  he  need  not  ten- 
der back  all  the  stock,  but  he  must 
allege  that  he  sold  it  before  he  dis- 
covered the  fraud,  and  set  forth  the 
price  and  other  facts.  HiU  v.  Harri- 
man,  9ff  Tenn.  300  (1895).  A  misrep- 
resentation that  large  dividends  and 
profits  are  being  made  by  a  coal  com- 
pany, whereas  in  fact  they  were  made 
by  fraud  practiced  upon  a  railroad 
company,  is  good  ground  for  a  rescis- 
sion of  the  gale.  No  tender  back  of 
the  stock  need  be  made,  if  the  prop- 
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has  transferred  it  to  another  party,  or  is  about  to  transfer  it, 
an  injunction  may  be  obtained.'  The  corporation  should  then 
be  made  a  party.^ 

§  357.  Fraud  in  selling  stocic  may  amount  to  a  conspiracy. — 
A  combination  of  persons  to  fraudulently  raise  the  price  of 
a  stock  by  misrepresentations  and  fraudulent  practices  may 
amount  to  a  criminal  conspiracy.  In  England,  in  1858,  the 
directors  of  a  joint-stock  bank  were  found  guilty  of  a  conspiracy 
to  defraud,  where,  knowing  the  bank  to  be  insolvent,  they  is- 
sued a  balance  sheet  showing  a  profit,  and  declared  a  dividend, 
and  issued  advertisements  inviting  the  public  to  invest  on  such 
representations.'  Under  the  ISTew  York  statutes,  a  person  who 
sells  stock  on  misrepresentations  may  be  guilty  of  grand  lar- 
ceny.^ 


erty  is  worthless.  If  there  was  a 
partial  failure  of  consideration,  the 
defendant  could  reduce  the  recovery 
pro  tanto.  A  court  of  equity  may 
set  aside  the  sale  on  grounds  which 
would  not  be  sufficient  at  law.  The 
court  so  held  in  an  action  at  law  for 
the  purchase  price,  the  answer  set- 
ting up  fraud  as  a  defense.  Boggs  v. 
Wann,  58  Fed.  Eep.  681  (1893). 

1  See  §§  361,  363,  infra. 

2  Although  the  party  seeking  the 
stock  of  which  he  has  been  deprived 
by  fraud  makes  the  party  complained 
of  and  the  corporation  itself  parties 
defendant,  yet  if  the  certificates  are 
not  obtained  from  the  party  holding 
them  the  court  will  not  order  the 
corporation  to  issue  new  certificates. 
The  outstanding  certificates  may  pass 
into  the  hands  of  a  hona  fide  pur- 
chaser. Joslyn  V.  St.  Paul  Distilling 
Co.,  44  Minn.  183  (1890).  Where  a 
citizen  of  Wisconsin  claims  stock  in 
a  Wisconsin  corporation  as  against  a 
citizen  of  Illinois,  in  whose  name  the 
stock  stands  on  the  corporate  books, 
the  corporation  is  a  necessary  party 
defendant,  and  the  case  cannot  be 
removed  to  the  federal  courts.  Eogers 
V.  Van  Nortwick,  45  Fed.  Rep.  513 
(1891).    See  also  §  338,  mpm.   Where 


stock  is  deposited  with  a  trustee  for 
purposes  of  reorganization,  and  trans- 
ferable certificates  are  issued  there- 
for by  the  trustee,  a  claimant  of 
stock  which  another  person  has  depos- 
ited, and  for  which  such  other  per- 
son has  the  trustee's  certificate,  can- 
not compel  the  trustee  to  deliver  up 
the  stock  until  the  trustee's  certifi- 
cate is  returned,  even  though  the 
party  holding  it  is  a  party  defendant. 
Bean  v.  American  L.  &  T.  Co.,  123 
N.  Y.  623  (1890). 

SRegina  v.  Brown,  7  Cox,  Cr.  Cas. 
443  (1858);  Eegina  v.  Esdaile,  1  F.  & 
F.  213  (1858);  Regina  v.  Gurney,  11 
Cox,  Cr.  Cas.  414  See  Hurrell  & 
Hyde  on  Directors  and  Officers,  3d 
(Eng.)  ed.,  pp.  176-182,  citing  cases; 
Burnes  v.  Pennell,  2  H.  L.  Cas.  497 
(1849).  There  cannot  be  such  an  offense 
against  the  United  States  by  the  di- 
rectors of  a  national  bank,  since  the 
offense  is  not  recognized  by  statute. 
United  States  v.  Britton,  108  U.  S. 
199  (1883).  It  is  difficult  for  a  corpo- 
rate creditor  to  seek  collection  by 
making  out  a  conspiracy.  Braokett 
V.  Griswold,  13  N.  Y.  Supp.  192  (1891). 

*  People  V.  Garrahan,  19  N.  Y.  App. 
Div.  347  (1897). 
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CATES OF  STOCK;  CONFISCATION  OF  STOCK 


A.  PUEOHASES  WITHOTJT  A  CERTIFI- 
CATE OF  THE  STOCK. 

§  358.  Rights  of  a  purchaser  of  cer- 
tificate of  stock  where  the 
corporation  has  registered  a 
transfer  to  another  without 
surrender  of  certificate. 

359.  Liability  of  the   corporation 

herein. 

360.  Rights  of  purchaser  of  stock 

without  certificates. 

E.  SALES  OF  STOCK  WHILE  SUITS  ARE 
PENDING  AFFECTING  THAT  STOCK. 

361.  Legal  proceedings  as  affecting 

a  sale  of  an  outstanding  cer- 
tificate of  stock. 
363.  lAs  pendens  as  affecting  a  pur- 
chase of  stock. 

C.  FORGERT. 

363.  Forgery  as  affecting  a  sale  of 
stock. 


364.  Rights  and  liability  of  trans- 

ferees of  forged  certificate 
of  stock,  there  being  no  in- 
tervening registry  on  corpo- 
rate boofc. 

365,  366.  Liability  of  corporation  to 

real  owner  of  stock  for  allow- 
ing registry  of  forged  trans- 
fer. 
867.  Rights  of  transferees  who  pur- 
chase after  a  registry  has 
been  obtained. 


D.  STOLEN  OE  LOST  CERTIFICATE. 

368,  369.  Stolen  or  lost  certificates 
of  stock  indorsed  in  blank. 

370.  Owner  of  a  lost  certificate  of 

stock  may  obtain  new  certifi- 
cates. 

371.  E.  CONFISCATION  OF  STOCK. 


A.    PUEOHASES   WITHOUT  A   OEETIFICATB    OF   THE    STOCK. 

§  358.  Bights  of  a  purchaser  of  certificate  of  stoclc  where  the 
corporation  has  registered  a  transfer  to  another  without  sur- 
render of  certificate. —  It  has  often,  happened  that  an  owner  of 
■stock,  after  selling  his  stock  and  delivering  to  the  vendee  the 
certificate  therefor  indorsed  in  blank,  has  gone  to  the  corpora- 
tion before  such  transfer  is  registered,  and  by  misrepresentation 
■or  other  fraudulent  means  induced  the  corporation  to  issue  to 
■another  purchaser  a  new  certificate  of  stock  without  a  surrender 
•of  the  old  one.  It  is  the  duty  of  the  corporation  to  refuse  to 
registbr  a  transfer  unless  the  old  certificate  is  delivered  up. 
The  outstanding  certificate  is  a  continuing  affirmation  by  the 
corporation  that  no  registry  of'  a  transfer  of  the  stock  repre- 
sented by  that  certificate  will  be  allowed  until  the  certificate 
itself  is  presented  and  surrendered.     This  affirmation  is  some- 
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times  declared  in  a  by-law,'  and  sometimes  it  is  printed  on  the- 
face  of  the  certificate  itself.^  The  obligation  of  the  corpora- 
tion, however,  to  require  a  surrender  of  the  old  certificate  upon 
obtaining  a  registry  is  the  same  whether  there  is  a  by-law  or  a 
statement  on  the  certificate,  or  neither  of  these.  It  exists  with- 
out any  express  declaration.'  "Where  stock  is  transferred  with- 
out a  transfer  of  the  certificate,  and  the  transferrer  afterwards- 
transfers  the  certificate  to  another  party,  the  former  is  liable 
to  the  first  transferee.* 

§  359.  Liability  of  the  corporation  herein. —  It  is  the  duty 
and  right  of  a  corporation  to  refuse  to  allow  a  registry  of  a 
transfer  of  stock  unless  the  outstanding  certificate  representing 
the  stock  is  delivered  up  and  canceled.  And  it  is  a  duty  which 
the  corporation  is  bound  to  fulfill.  If  it  allows  a  transfer  to  be 
registered  without  the  old  certificate  being  produced  and  sur- 
rendered, it  is  liable  to  any  person  who,  without  notice,  pur- 
chases or  has  purchased  the  outstanding  certificate.^   This  rule 


1  Bridgeport  Bank  v.  New  York,  etc. 
E.  R.,  30  Conn.  231  (1861);  Strange  v. 
Houston,  etc.  R.  R.,  53  Tex.  163  (1880); 
New  York,  etc.  R  R.  v.  Schuyler,  34 
N.  Y.  30  (1865). 

2  Cushman  v.  Thayer  Mfg.  Co.,  76 
N.  Y.  365  (1879). 

3  Factors',  etc.  Ins.  Co.  v.  Marine, 
etc.  Co.,  31  La.  Ann.  149  (1879).  As 
I'egards  the  English  rule  herein,  see 
2  R'y  &  Corp.  L.  J.  577  and  625. 

*  Mahaney  v.  Walsh,  16  N.  Y.  App. 
Biv.  601  (1897). 

6  Factors',  etc.  Ins.  Co.  v.  Marine, 
etc.  Co.,  81  La.  Ann.  149  (1879),  where 
a  pledgee  recovered  damages  against 
the  corporation  for  issuing  new  cer- 
tificates without  a  surrender  of  the 
one  which  the  plaintiff  held;  Smith 
V.  American  Coal  Co.,  7  Lans.  317 
(1873),  where  an  unrecorded  trans- 
feree recovered  damages  against  a 
corporation  for  issuing  a  certificate  to 
a  purchaser  at  execution  sale  on  an 
attachment  against  the  transferrer. 
See  also  §  486  et  seq.,  infra;  Cush- 
man V.  Thayer  Mfg.  Co.,  76  N.  Y.  365 
(1879);  Bank  v.  Lanier,  11  Wall  369 


(1870),  the  court  saying:  "It  is  equaUy 
clear  that  the  bank,  in  allowing  this- 
stock  to  be  transferred  to  other  par- 
ties while  the  certificates  were  out- 
standing in  the  hands  of  bona  fide 
holders,  was  guilty  of  a  breach  of 
corporate  duty,"  and  is  liable;  New 
York,  etc.  E.  R.  v.  Schuyler,  34  N.  Y. 
30,  81  (1865);  Holbrooku  New  Jersey 
Zinc  Co.,  57  N.  Y.  616  (1874),  the  court 
saying:  "It  cannot  be  denied  that,  if 
a  corporation  having  power  to  issue 
stock  certificates  does  in  fact  issue 
such  a  certificate,  in  which  it  affirms 
that  a  designated  person  is  entitled 
to  a  certain  number  of  shares  of 
stock,  it  thereby  holds  out  to  persons 
who  may  deal  in  good  faith  with  the 
person  named  in  the  certificate  that 
he  is  an  owner  and  has  capacity  to- 
transfer  the  shares.  This  proposition 
does  not  rest  on  any  view  of  the  ne- 
gotiability of  stock,  but  on  general 
principles  appertaining  to  the  law  of 
estoppel; "  Moores  v.  Citizens'  Nat. 
Bank,  111  U.  S.  156  (1883),  where  the 
court  seemed  to  hold  that  the  person 
receiving  new  certificates  without 
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is  well  established,  and  is  based  on  tbe  usages  and  requirements 
of  trade,  and  on  a  wise  public  policy  which  favors  the  protec- 
tion of  those  who  invest  their  money  in  certificates  of  stock, 
relying  upon  the  corporation  to  protect  the  holder  of  such  cer- 


requiring  a  surrender  of  the  old  ones 
is  not  such  a  bona  fide  transferee  of 
stock  as  may  hold  the  corporation 
liable;  Brisbane  w  Delaware,  etc.  E. 
R.,  94  N.  Y.  304  (1883),  aff'g  25  Hun, 
438,  and  holding  that,  until  the  pur- 
chaser of  the  outstanding  certificates 
presents  them,  the  corporation  is  pro- 
tected in  paying  dividends  to  the 
transferee  without  the  old  certifi- 
cates. If  no  certificate  has  been  is- 
sued the  rule  does  not  apply.  First 
Nat.  Bank  v.  Gifford,  47  Iowa,  575 
(1877).  The  unregistered  holder  of 
the  certificates  is  protected,  since,  if 
he  were  obliged  to  notify  the  corpo- 
ration at  the  time  he  purchases  the 
stock,  "  the  value  of  these  certificates 
as  a  basis  of  credit  would  be  greatly 
impaired,  particularly  where  the 
pledge  is  made  at  a  distance  from 
the  domicile  of  the  corporation." 
Smith  V.  Crescent  City,  etc.  Co.,  30 
La.  Ann.  1378  (1878).  See  also  Bridge- 
port Bank  v.  New  York,  etc.  E.  E,  30 
Conn.  331  (1861),  the  court  saying: 
"  The  bona  fide  holders  of  such  cer- 
tificates had  a  right  to  rely  upon  the 
certificates,  under  the  circumstances, 
as  securing  to  them  the  stock  which 
they  represented,  against  all  trans- 
fers to  other  parties.''  Strange  v. 
Houston,  etc.  E.  E.,  53  Tex.  163  (1880), 
to  the  same  effect,  on  the  ground 
that  the  non-production  of  the  origi- 
nal certificate  "  is  notice  to  the  com- 
pany that  a  superior  title  may  be  in 
a  third  party."  In  Cady  v.  Potter, 
55  Barb.  463  (1869),  a  corporation 
sustained  its  bill  of  interpleader  a^ 
between  a-  person  to  whom  it  had 
issued  stock  on  a  transfer  without  a 
surrender  of  the  old  certificate  and  a 
person  to  wliom  it  afterwards  issued 
the  stock  on  a  surrender  of  the  old 


certificate.  If  a  corporation  allows 
a  transfer  to  be  made  on  its  books 
without  the  transfer  on  the  old  cer- 
tificate being  signed,  it  is  liable  to 
the  owner  of  the  old  certificate,  even 
though  the  old  certificate  is  delivered 
up  and  the  attorney  in  fact  of  the 
owner  shows  his  power  of  attorney  at 
the  time  of  the  transfer  on  the  books. 
TafEt  V.  Presidio,  etc.  E.  E,  84  Cal.  131 
(1890);  Lee  v.  Citizens'  Nat.  Bank,  3 
Cin.  Super.  Ct.  (Ohio),  398  (1873),  hold- 
ing that  the  holder  of  the  old  certifi- 
cates is  entitled  to  have  the  illegal 
registry  canceled.  In  England  there 
seems  to  be  no  decision  directly  in 
point.  A  dictum,  however,  in  Shrop- 
shire Union,  etc.  Co.  v.  Queen,  L.  E. 
7  H.  L.  496,  509  (1875),  does  not  sup- 
port the  rule  which  prevails  in  thia 
country.  The  court  said:  Whether  a 
transfer  of  shares  in  a  company  can 
or  cannot  be  made  without  the  pro- 
duction of  the  certificates  of  the 
shares  is  "  entirely  within  the  discre- 
tion of  the  directors.  They  were  not 
bound  to  permit  a  transfer  without 
the  production  of  the  certificates? 
but,  though  not  bound  to  permit  a 
transfer,  I  apprehend  they  would  not 
be  in  any  way  answerable  if  the 
transfer  should  be  in  any  case  made 
without  the  production  of  the  certifi- 
cates of  the  shares."  The  case  of 
Hart  V.  Frontino,  etc.  Min.  Co.,  L.  E. 
5  Exch.  Ill  (1870),  holds,  however, 
that  where  the  corporation  cancels 
the  stockholdership  of  one  who  pur- 
chased after  registry  without  a  sur- 
render of  the  old  certificates  having 
been  obtained,  he  may  hold  it  liable- 
in  damages.  As  between  two  imre- 
corded  transfers,  one  having  the  cer- 
tificate, and  the  other — a  subsequent 
purchaser  —  not  having  it,  the  former 
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tificates.'  Thus,  the  corporation  has  been  held  liable  where 
■seventeen  years  have  elapsed  since  a  new  certificate  was  ob- 
tained, the  latter  having  been  obtained  on  the  ground  that  the 
outstanding  certificate  has  been  lost.^  The  corporation  need 
not  assume  any  risk,  but  may  refuse  to  permit  a  registry  on  its 
books  of  the  transfer  unless  the  old  certificate  is  produced  and 
surrendered.'    "Where,  however,  the  corporation  is  compelled 


prevails.  Societe  Generale  v.  Tram- 
ways Union  Co.,  L.  E.  14  Q.  B.  D.  424 
•(1884).  See  also  cases  in  §  351,  supra, 
and  §  416,  infra.  In  Canada  the  out- 
standing certificate  of  stock  need  not 
be  surrendered  in  order  to  transfer 
the  stock  on  the  corporate  books;  and 
hence,  where  the  registered  holder 
makes  two  transfers  to  different  per- 
sons, the  company  is  not  liable  for 
allowing  transfer  to  the  one  who  first 
presents  his  transfer,  even  though  he 
has  not  the  old  certificate.  Smith  v. 
WalkerviUe,  etc.  Co.,  23  App.  Eep. 
(Can.)  95  (1896). 

1  Factors',  etc.  Ins.  Co.  v.  Marine, 
■etc.  Co.,  31  La.  Ann.  149  (1879),  the 
court  saying:  "We  think  that,  by 
thus  making  stocks  transferable  by 
mere  delivery  of  the  certificate,  the 
law  has  intended  to  interdict  corpo- 
rations from  transferring  stocks  on 
their  books,  except  upon  surrender 
of  the  certificate  or  upon  proof  of  its 
loss  or  destruction.  These  certificates 
of  stock  have  become  such  important 
factors  in  trade  and  credit  that  the 
law  has  intended  to  surround  those 
who  take  them  with  the  safeguards 
it  accords  to  the  holders  of  the  other 
great  agencies  of  commerce  —  bills, 
notes,  bills  of  lading,  etc." 

2  Cleveland,  etc.  R.  E.  v.  Robbius,  35 
Ohio  St.  483  (1880).  But  the  corpora- 
tion is  not  liable  for  dividends  paid  in 
the  meantime.  It  was  held,  further, 
that  a  by-laW  allowing  such  issue  of 
new  certificates  in  case  of  loss  had  no 
effect  as  regards  the  plaintiff,  and  that 
the  statute  of  limitations  ran  against 
the  plaintiff  only  from  the  time  he 


had  notice  of  the  new  certificate. 
By  statute,  in  New  York,  the  person 
claiming  to  have  lost  his  certificate 
may  be  compelled  to  give  a  bond  of 
indemnity  to  the  corporation  before 
obtaining  new  certificates,  and  a 
holder  of  the  old  certificates  may 
have  the  benefit  of  this  bond.  N.  Y. 
Sess.  Laws,  1873,  ch.  151.  See  §  370, 
infra.  Such  a  subrogation  was  re- 
fused in  Greenleaf  v.  Ludington,  15 
Wis.  558  (1863). 

3  The  corporation  may  refuse  to 
issue  stock  to  the  heirs  of  a  stock- 
holder unless  they  surrender  the  old 
certificates.  State  v.  New  Orleans, 
etc.  E.  E.,  30  La.  Ann.  308  (1878); 
New  London  Nat.  Bank  v.  Lake  Shore, 
etc.  E'y,  31  Ohio  St.  221  (1871),  where 
the  corporation  refused  to  allow  reg- 
istry by  a  purchaser  at  an  execu- 
tion sale,  although  it  was  quite  plain 
that  the  judgment  debtor's  sale  of 
the  certificates  had  been  in  fraud  of 
ci'editors.  As  between  two  unregis- 
tei-ed  transferees,  the  one  with  the 
certificate  is  entitled  to  the  stock, 
especially  where  he  purchased  first. 
Maybin  v.  Kirby,  4  Rich.  Eq.  (S.  C.) 
105  (1851);  Societe  Generale  u  Walker, 
L.  E.  11  App.  20  (1885),  aff'g  L.  E.  14 
Q.  B.  D.  434.  So,  also,  as  between  a 
bona  fide  purchaser,  to  whom  the 
certificates  are  transferred,  and  a 
third  party,  to  whom  the  vendor  had 
given  the  stock  previous  to  the  sale, 
the  vendee  with  the  certificates  is 
protected.  Crawford  v.  Dox,  5  Hun, 
507  (1875).  In  Wilson  v.  Atlantic, 
etc.  E.  E.,  2  Fed.  Rep.  459  (1880), 
where  an  assignee  in  bankruptcy  ap- 
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to  make  the  registry  by  legal  proceedings,  as  in  case  of  execu- 
tion sales,  it  cannot  be  held  liable  to  the  holder  of  the  out- 
standing certificate.'  The  corporation,  when  sued  by  the  holder 
of  the  old  certificate,  is  required  either  to  replace  the  stock 
■which  has  wrongfully  been  taken  from  the  plaintiff,  or  it  is 
•obliged  to  compensate  him  in  damages.  "Where  the  certificate 
which  is  surrendered  to  the  corporation  is  stolen  from  the  cor- 
poration before  its  cancellation,  the  purchaser  thereof  is  not 
protected.^ 

§  360.  Sights  of  purchaser  of  stock  without  certificates. —  A 
purchaser  of  stock  who  does  not  receive  the  certificates  of  the 
■stock  he  has  purchased,  but  who  nevertheless  obtains  a  reg- 
istry on  the  corporate  books,  and  receives  new  certificates  with- 
out a  surrender  of  the  old,  and  who  sells  the  new  certificates, 
is  not  liable  in  damages  to  the  holder  of  the  old  certificates,' 
unless  he  obtained  registry  with  knowledge  that  his  vendor  had 
already  sold  the  old  certificates  to  another.*  The  remedy  of 
the  latter  is  against  the  corporation,  or  he  may  sue  the  corpo- 


plied  for  registry,  the  bankrupt  hav- 
ing fled  with  the  certificates,  it  was 
held  that  the  corporation  was  bound 
to  allow  transfer  and  to  issue  new 
certificates  upon  a  bond  of  indemnity 
being  given.  It  has  been  held,  how- 
ever, that  a  sale  of  a  certificate  of 
stock  to  a  bona  fide  purchaser  is  to 
be  upheld,  even  as  against  a  receiver 
who  has  teen  appointed  and  been 
given  legal  ownership  of  the  regis- 
tered stock.  Dudley  v.  Gould,  6  Hun, 
S7  (1875). 

1  Friedlander  v.  Slaughter-house 
Co.,  31  La.  Ann.  523  (1879).  See  also 
ch.  XXII,  §  388,  infra.  "Where  stock 
is  deposited  with  a  trustee  for  pur- 
poses of  reorganization,  and  transfer- 
able certificates  are  issued  therefor 
by  the  trustee,  a  claimant  of  stock 
which  another  person  has  deposited, 
and  for  which  such  other  person  has 
the  trustee's  certificate,  cannot  com- 
pel the  trustee  to  deliver  up  the  stock 
until  the  trustee's  certificate  is  re- 
turned, even  though  the  party  hold- 
ing it  is  a  party  defendant.    Bean  v. 


American  Loan,  etc.  Co.,  123  N.  Y. 
622  (1890). 

2  In  Knox  v.  Eden  Musee,  etc.  Co., 
148  N.  Y.  441  (1896),  certificates  of 
stock  had  been  delivered  to  the  cor- 
poration for  transfer  and  the  new 
certificates  had  been  duly  issued. 
The  old  certificates  were  put  in  a 
safe  uncanceled,  and  were  illegally 
abstracted  by  an  employee  and  sold. 
The  court  held  that  the  company  was 
not  liable  on  such  certificates  to  a 
person  who  took  them  in  pledge  from 
such  employee.  The  court,  however, 
based  its  decision,  not  on  the  fact 
that  the  pledgee  took  with  notice, 
but  on  the  principle  of  law  that  no 
one  could  acquire  title  to  stolen  cer- 
tificates of  stock.  A  transferee  who 
receives  new  certificates  of  stock  is 
not  affected  by  the  fact  that  the  old 
certificates  are  fraudulently  re-issued 
by  a  corporate  officer.  See  §  292, 
supra. 

3  Baker  v.  Wasson,  53  Tex.  150  (1880). 
*  Scripture  v.  Francestown   Soap- 
stone  Co.,  50  N.  H.  571  (1871). 
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rate  officer  wlio  allowed  the  transfer.^  The  ptircliaser  of  the 
stock  may  insist  on.  the  old  certificate  being  produced  and  sur- 
rendered at  the  time  of  registration,  but  if  he  waives  this  right, 
and  a  registry  is  made,  he  cannot  afterwards  refuse  to  accept 
the  stock  on  that  account.^  The  corporation  is  not  liable  to 
the  person  who  is  registered  as  a  stockholder  without  the  sur- 
render of  the  old  certificate,  at  least  not  where  the  registry  is 
by  the  secretary,  without  special  authority  from  the  board  of 
directors.'  "Where,  however,  the  purchaser  of  stock  without 
the  certificates  obtained  registry  on  the  corporate  book,  the 
corporation  cannot  afterwards  remove  his  name  in  favor  of 
the  purchaser  of  the  old  certificate.  The  former  may  compel 
the  corporation  to  replace  his  name.*  Where  the  company  by 
mistake  allows  a  transfer  and  issues  new  stock  to  a  party  after 
the  vendor  has  already  sold  the  stock  to  another  party,  and 
after  the  latter  has  obtained  a  transfer,  the  company  is  liable 
to  the  second  purchaser.'  A  pledge  made  by  a  separate  writ- 
ten assignment  of  the  stock,  the  certificates  remaining  in  the 
pledgor's  possession  and  continuing  to  stand  in  his  name  on 
the  corporate  books,  is  not  good  as  against  the  pledgor's  re- 
ceiver who  takes  possession  of  the  certificates.* 

1  Baker  uWasson,  59  Tex.  140  (1883).  the  old  certificates,  a  regular  regis- 

2  Boatmen's  Ins.  etc.  Co.  v.  Able,  48  try  with  a  surrender  of  such  certifl- 
Mo.  136  (1871).  A  bank  cashier  may  cates  having  previously  been  ob- 
transf er  bank  stock  standing  in  his  tained  by  another.  Of.  Hart  v.  Fron- 
name  in  the  stock  register,  even  tino,  etc.  Co.,  L.  E.  5  Exch.  Ill  (1870;. 
though  he  does  not  turn  back  the  <CadyuPotter,  55  Barb.  463  (1869). 
certificates.  Finnu Brown,  142 U.  S.  In  Piatt  v.  Birmingham  Axle  Co.,  41 
56  (1891).  In  Indiana,  where  an  ad-  Conn.  255  (1874),  the  corporation  was 
ministrator  cannot  seU  personal  prop-  protected  by  its  lien,  and  the  fact 
erty  except  in  a  certain  way,  the  that  it  bought  the  stock  without  the 
corporation  is  liable  to  the  estate  if  certificates  was  not  the  essential 
it  allows  a  transfer  of  stock  on  its  point  of  the  case.  The  corporation 
books  under  a  sale  by  the  adminis-  cannot  interplead  after  it  has  al- 
trator,  who  has  not  complied  with  the  lowed  the  transfer.  Cady  v.  Potter, 
law.  The  purchaser,  however,  who  55  Barb.  463  (1869);  Mt.  Holly,  etc. 
does  not  see  the  old  certificates,  but  Co.  v.  Ferree,  17  N.  J.  Eq.  117  (1864). 
takes  new  certificates  issued  by  the  But  it  may  interplead  if  it  has  re- 
corporation,  is  protected.  Citizens'  fused  to  transfer  to  any  one.  Mer- 
St.  E'y  V.  Eobbios,  128  Ind.  449  (1891).  chants'  Nat.  Bank  v.  Eichards,  6  Mo. 

3  HaU  V.  Eose  Hill,  etc.  Co.,  70  IlL  App.  454  (1879).  See  also  §  387,  infra. 
673  (1873) ;  Houston  E'y  v.  Van  Al-  5  Balkis  ConsoL  Co.  v.  Tomkinson, 
styne,  56  Tex.  439  (1883),  holding  that  [1893]  A.  C.  396. 

the  corporation  is  not  bound  to  rec-       "  Atkinson  v.  Foster,  184  lU.  472 
ognize  as  a  stockholder  one  who  ob-    (1890). 
tains  registry  without  a  surrender  of 
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B.    SALES    OF    STOCK  WHILE    SUITS    AHE    PENDING    AFFEOTING   THAT 

STOCK. 

§  361.  Legal  proceedings  as  affecting  sales  of  outstanding  cer- 
tificates of  stock. —  It  is  a  well-establislied.  principle  of  law  that 
shares  of  stock  may,  for  certain,  purposes,  have  a  siim,s  at  two 
separate  places  at  the  same  time.  For  the  purposes  of  suits 
concerning  rights  to  its  title,  for  taxation,  and  for  a  few  other 
purposes,  shares  of  stock  follow  the  domicile  of  the  stockholder.' 
On  the  other  hand,  it  has  at  the  same  time  a  situs  where  the 
corporation  exists,  and  this  situs  may  be  for  the  purposes  of 
suits  concerning  the  title  to  the  stock,  for  attachment  and -exe- 
cution, and  for  various  other  similar  purposes.  Great  difficulty 
arises  in  many  instances  of  legal  proceedings  affecting  the  title 
tp  stock  by  reason  of  the  fact  that,  where  the  defendant  has  in 
his  possession  the  certificates  of  stock,  and  is  not  enjoined  from 
transferring  them,  he  may  transfer  them,  either  before  or  after 
suit  has  been  commenced  against  him  to  obtain  possession  of 
the  stock  represented  by  such  certificates  or  to  subject  it  to  his 
debts.  The  question  then  arises  whether  the  bona  fide  trans- 
feree, of  such  certificate  is  to  be  allowed  to  retain  the  stock,  or 
whether  the  successful  plaintiff  in  the  suit  against  the  defend- 
ant who  has  transferred  the  stock  may  follow  such  stock  and 
take  it  from  the  transferee.  This  conflict  of  right  between  the 
purchaser  of  the  outstanding  certificates  and  the  purchaser 
whose  title  is  based  on  judicial  proceedings  arises  most  often  in 
cases  of  attachment  or  execution  issued  against  shares  of  stock 
at  the  domicile  of  the  corporation.  In  such  cases  the  better 
rule  seems  to  be  that  transferees  of  the  certificate  held  by  the 
defendant  are  protected  and  entitled  to  protection  at  the  hands 
of  the  corporation,  if  their  purchase  is  made  before  the  attach- 
ment or  execution  is  levied;  but  that  transfers  made  after  the 
levy  are  not  binding  so  far  as  the  corporation  and  the  plaintiffs 

1  It  is  important  here  to  distinguishi  tion  from  transferring,  the  corpora- 
shares  of  stock  from  the  certificates  tion  must  preserve  the  rights  of  a 
for  those  shares.  Certificates  of  stock  party  who  notifies  it  of  his  rights, 
have  no  sittis  or  domicile.  They  can-  Purchase  v.  Nevr  York  Exoh.  Bank, 
not  be  attached  or  subjected  to  exe-  3  Bob.  (N.  Y.)  164  (1865).  As  regards 
cution.  The  stock  itself  is  not  the  the  rights  and  duties  of  the  corpora- 
same  as  the  certificate  representing  tion  herein  when  stock  is  sold  under 
it.  Winslow  v.  Fletcher,  53  Conn.  3D0  an  execution  or  is  attached,  see  §  189, 
<1886).    Though  prevented  by  injamc-  infra. 
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to  the  suit  are  concerned,  provided  the  suit  itself  is  successful.'' 
The  same  difficulty  and  conflict  of  rights  arise  in  suits  to  re- 
claim stock  which  has  been  taken  from  the  plaintiff  by  fraud, 
or  by  the  torts  of  an  agent  or  pledgee,  or  by  the  breach  of  trust 
of  an  executor,  administrator,  guardian,  or  trustee.^  The  plaint- 
iff seeking  to  recover  his  stock,  certificates  for  which  are  in  the 
hands  of  the  defendant,  seems  to  have  but  two  modes  of  pro- 
cedure whereby  he  may  prevent  the  defendant  from  transfer- 
ring the  certificates.  The  suit  should  be  brought  ta  the  state 
of  the  domicile  of  the  corporation  and  attachment  against  the 
stock  issued,'  or,  when  the  defendant  is  sued  in  another  state, 
an  injunction  restraining  the  defendant  from  transferring  the 
stock  should  be  obtained.  It  is  true  that,  after  judgment  has- 
been  obtained  and  the  decree  of  the  court  executed,  any  subse- 
quent transfer  of  the  certificates  by  the  defendant  is  null  and 
may  be  disregarded  by  the  plaintiff  and  by  the  corporation.* 
But  while  the  salt  is  pending  the  defendant  may  trsinsfer  the 
certificates,  and  the  J)ona  fide  transferee  takes  a  good  title  to 
the  stock.  The  latter  is  not  affected  by  or  bound  to  take  no- 
tice of  a  lis  pendens  in  that  suit.  If  no  temporary  injunction 
is  obtained,  a  transfer  made  on  the  corporate  books  pending 
suit  is  good,  and  the  corporation  cannot  be  made  liable,  al- 
though a  party  defendant.^  Although  the  party  seeking  the 
stock  of  which  he  has  been  deprived  by  fraud  makes  the  party 
complained  of  and  the  corporation  itself  parties  defendant,  yet, 
if  the  certificates  are  not  obtained  from  the  party  holding  them,, 
the  court  will  not  order  the  corporation  to  issue  new  certifi- 
cates. The  outstanding  certificates  may  pass  into  the  hands 
of  a  ionafide  purchaser.*  A  claimant  of  stock  in  a  corporation 
cannot  institute  suit  at  the  place  where  the  company  is  incor- 
porated for  the  purpose  of  obtaining  possession  of  the  stock,, 
where  the  holders  of  the  stock  are  non-residents  and  are  brought 

1  Smith  V.  American  Coal  Co.,  7    BlatcM.  173  (1872);  S.  C,  22  Fed.  Cas. 
Lans.  317  (1873);  Smitli  v.  Crescent    960. 

City,  etc.  Co.,  30  La.  Ann.  1378  (1878);  ^Hawes  v.  Gas  Consumers'  Ben. 

and  oh.  XXVII,  infra.  Co.,  12  N.  Y.  Siipp.  924  (1801).    See 

2  Holbrook  v.  New  Jersey  Zinc  Co.,  also  editorial  N.  Y.  L.  J.,  March  29, 
57'  N.  Y.  616  (1874);  Leitch  v.  Wells,  1890.     Of.  §  387,  infra. 

48  N.  Y.  585  (1872).  sjoslyn  v.  St.  Paul  Dist.  Co.,  44 

SQuarlu.  Abbett,102Ind.233(1885).    Minn.  183  (1890);  Bean  v.  American 
<Sprague  v.  Cocheco  Mfg.  Co.,  10    Loan,  etc.  Co.,  123  N.  Y.  622  (1890). 
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into  the  case  only  by  publication  and  substituted  service.  The 
court  does  not  acquire  jurisdiction  over  the  defendants.'  If, 
however,  the  certificates  of  stock  are  within  the  jurisdiction, 
the  case  is  different,  and  jurisdiction  may  be  obtained  over  non- 
resident defendants  by  publication.^ 

§  362.  Lis  pendens  as  affecting  a  purchase  of  stocJc. — A  pur- 
chaser of  certificates  of  stock  is  not  chargeable  with  construct- 
ive notice  that  a  suit  is  pending  in  which  his  vendor  is  defendant,, 
and  the  plaintiff  is  endeavoring  to  obtain  possession  and  title 
to  the  stock  which  the  purchaser  is  buying.  The  doctrine  of 
Us  pendens  has  no  application  to  sales  of  shares  of  stock.  The 
purchaser  is  bound  to  know  that  a  judgment  or  decree  has  been 
rendered  and  executed  affecting  the  certificates  he  is  buying, 
if  such  a  judgment  or  decree  exists;  but  he  is  not  bound  to 
know  that  a  suit  is  pending  in  which  judgment  has  not  yet 
been  rendered.  That  a  Us  ^pendens  in  a  suit  involving  shares 
of  stock  does  not  affect  a  purchaser  of  the  certificate  represent- 
ing those  shares,  the  purchase  being  made  while  the  suit  is 
pending,  was  clearly  established  by  the  court  of  appeals  of 
]S"ew  York  in  the  case  of  Holbrook  v.  New  Jersey  Zinc  Com- 
pany.' 

0.    FOEGEET. 

§  363.  Forgery  as  affecting  a  sale  of  stoch — An  owner  of 
shares  of  stock  cannot  be  deprived  of  his  property  by  a  forgery 
through  which  his  certificates  of  stock  pass  into  the  hands  of 
innocent  purchasers.  He  may  be  deprived  of  his  stock,  but  has 
in  lieu  thereof  the  right  to  collect  the  value  of  that  stock,  either 
from  the  corporation  or  from  parties  who  have  held  the  stock. 
The  rights  and  remedies  of  the  stockholder  who  has  lost  pos- 
session of  certificates  of  stock  by  forgery  vary  according  to 
the  extent  to  which  his  certificate  has  been  transferred.  This 
remedy  may  be  against  the  transferees  of  the  certificate  before 

1  Jellenik  v.  Huron,  etc.  Co.,  83  Fed.  (1881),  where  the  court  refused  ta 

Eep.  778  (1897).  pass  upon  this  question;  also  Bank 

'^  Ryan  v.  Seaboard,  etc.  R.  R.,  83  of  Virginia  v.  Craig,  6  Leigh  (Va.), 
Fed.  Rep.  889  (1897);  Merritt  w.  Amer-  399,  435  (1835),  holding  that  a  lis 
ican,  etc.  Co.,  79  Fed.  Eep.  338  (1897).  peTidens  in  a  suit  by  sureties  to  re- 
See  also  §§  13,  13,  supra;  §  475,  infra,  strain  guardian  from  selling  stock  is 

3  57  N.  Y.  616  (1874),  following  not  notice  to  the  corporation  to  re- 
Leitch  V.  Wells,  48  N.  Y.  586  (1873).  fuse  to  allow  him  to  register  a  trans- 
See  Dovey's.  Appeal,  97  Pa.  St.  153  fer. 

719 


§  364. J  FOEGEET STOLEIT   STOCK.  [CH.  XXI. 

a  registry  has  been  obtained,  or  it  may  be  against  the  corpora- 
tion for  allowing  a  registry,  or  it  may  be  against  the  person 
obtaining  the  registry.  The  forgery  itself  may  consist  of  any 
writing  on  the  certificate  of  stock,  whereby,  with  intent  to  de- 
fraud, it  is  falsely  and  materially  so  made  or  altered  as  to  have 
an  apparent  legality.^  Generally  the  forgery  is  of  the  name  of 
the  stockholder  to  the  transfer  on  the  back  of  the  certificate.^ 
The  forgery  may,  however,  be  committed  by  changing  the 
number  of  shares  of  stock  which  the  transferrer  has  written 
out  in  the  transfer,^  or  by  inserting  the  numbers  of  shares  of 
stock  of  one  corporation  in  a  blank  transfer  duly  signed  by  the 
stockholder,  but  signed  for  the  purpose  of  transferring  shares 
of  stock  in  another  and  different  corporation.* 

The  subject  of  forgery  by  one  or  more  corporate  officers, 
whereby  spurious  and  overissued  stock  is  issued,  there  being  no 
old  certificates  returned  to  the  company  at  that  time,  is  con- 
sidered elsewhere.^ 

The  subject  now  under  consideration  is  where  the  name  of  a 
stockholder  is  forged  to  an  assignment  of  the  certificate  or  the 
certificate  itself  is  modified. 

§  364.  Rights  andliaMlities  of  transferees  of  forged  certificates 
of  stoclc,  there  'being  no  intervening  registry  on  corporate  hoolcs. 
The  position  of  a  transferee  of  a  certificate  of  stock  which  is 
invalid  by  reason  of  forgery  depends  largely  on  whether  there 
has  been  an  intervening  registry  of  transfer  on  the  corporate 
books  after  the  former  owner  was  deprived  of  his  stock  by  the 
forgery.    The  forger  himself  is  of  course  liable,  not  only  to  the 

iSee  1  Bouvier's  L.  Diet,  p.  679;  3  L.  Cas.  751  (1862),  aff'g  Taylor  u  Md- 

Bish.  Cr.  L.,  §  523.  land  R'y,  39  L.  J.  (Ch.)  731  (1860). 

2  Nearly  all  of  the  cases  in  the  sev-  3  Matthews  v.  M§issachusetts  Nat. 

eral  foUowing  sections  are  oases  of  a  Bank,  Holmes,  396  (1874) ;  S.  C,  16  Fed. 

forgery  of  the  stockholder's  name  to  Cas.  1113;  SewaU  u  Boston  Water- 

a   transfer.    It  is  forgery  for   one  power  Co.,  86  Mass.  377  (1863),  where 

trustee  to  write   in  the  names   of  the  alteration  was  treated  as  a  for- 

the  other  trustees  without  authority,  gery  so  far  as  legal  rights  were  con- 

Cottam  V.  Easteim  Counties  K'y,  1  J.  cerned,  although  the  alteration  was 

&  H.  243  (1860);  Sloman  v.  Bank  of  due  to  an  innocent  misunderstand- 

England,  14  Sim.  475  (1845).    Or  for  ing  of  a  clerk. 

one  partner  to  write  in  the  name  of  *  Swan  v.  North  British,  etc.  Co.,  7 

the  other  partner  without  authority,  H.  &  N.  603  (1862),  practically  OTer- 

where  the  stock  stood  in  their  joint  ruling  Ex  parte  Swan,  7  C.  B.  (N.  S.) 

names.    Midland  E'y  v.  Taylor,  8  H.  400  (1859). 

5See§§  391-398,  supra. 
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real  stockholder,  but  also  to  any  other  person  who  has  been  in- 
jured by  the  forgery.  If  the  purchaser  of  stock  from  one  who 
has  forged  a  transfer  of  the  same  sells  the  same  after  being 
notified  by  the  real  owner  that  the  latter  claims  the  stock  and 
has  been  deprived  of  it  by  forgery,  the  real  owner  may  recover 
damages  in  trover  for  the  value  of  the  stock  from  the  person 
who  so  sells,  although  he  purchased  in  good  faith  and  without 
notice  of  the  forgery.^  If  the  forgery  is  committed  by  a  mem- 
ber of  a  firm,  the  real  owner  may  sue  the  firm  for  money  had 
and  received,  and  may  recover  the  value  of  the  stock  and  divi- 
dends.^ Where  the  forger  has  sold  the  stock  to  a  purchaser 
without  notice,  and  the  latter  has  sold  to  another  purchaser 
without  notice,  and  the  latter  is  deprived  of  his  apparent  owner- 
ship on  account  of  the  forgery,  the  second  transferee  may  hold 
the  first  transferee  liable.'  This  principle  grows  out  of  the 
well-established  rule  of  law  that,  in  a  sale  of  chattels,  there  is 
an  implied  warranty  of  title,  unless  the  circumstances  are  such 
as  to  give  rise  to  a  contrary  presumption.  A  person  who  signs 
as  a  witness  a  forged  transfer  of  stock  is  personally  liable,  even 
though  he  did  so  without  knowledge  of  the  fraud.*  The  broker 
and  auctioneer  of  stock  which  passes  through  their  hands  cannot, 
it  seems,  be  held  liable,  though  it  turns  out  that  on  account  of 
a  forgery  there  was  no  title  to  the  stock  in  the  party  whom  they 
represented."  The  transferee  whose  title  is  based  on  a  forgery 
has  no  rights  as  against  the  corporation,  where  there  has  been 
no  registry  on  the  corporate  books  after  the  forgery.    He  can- 

iMonk  V.  Graham,  8  Mod.  9  (1731).  Andrews  v.  Clark,  73  Md.  396  (1890). 

2  Marsh  v.  Keating,  1  Bing.  N.  Cas.  Compare,  however,  §  296,  supra.  A 
198  (1834);  Stone  v.  Marsh,  6  B.  &  C.  purchaser  without  notice  of  a  forged 
551  (1837).  bond  may  recover  back  the  price 

3  Matthews  v.  Massachusetts  Nat.  paid  by  him  to  the  vendor,  even 
Bank,  Holmes,  396  (1874);  S.  C,  16  though  the  vendor  was  himself  a 
Fed.  Cas.  1113.  This  was  an  ex-  bona  fide  purchaser  and  without  no- 
tremely  harsh  case,  involving  a  rigid  tice  of  the  illegahty  of  the  bond, 
application  of  the  principle,  since  the  There  is  an  implied  warranty  of  i  den- 
defendant's  name  appeared  on  the  tity  of  the  thing  sold.  Meyer  v.  Rich- 
back  of  the  certificate  of  stock  as  a  ards,  163  U.  S.  385  (1896). 

transf eiTer,  when  in  fact  it  had  only  *  Second  Nat.  Bank  v.  Curtiss,  3 

been  a  pledgee,  and  on  payment  of  the  N.  Y.  App.  Div.  508  (1896). 

pledgfe  had  retransferred  the  stock.  *  jiadunists' Nat.  Bank  u  Field,  136 

As  to  the  liability  of  brokers  for  the  Mass.  345  (1879).    See  also  Isham  v. 

forgery  of  their  employee  in  deliver-  Post,  141  N.  Y.  100  (1894),  as  to  the 

ing  spurious  stock  to  a  customer,  see  liability  of  a  trustee. 
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not  compel  tlie  corporation  to  allow  him  to  register  his  transfer. 
If  the  corporation  has  already  registered  him  as  transferee,  it 
may  repudiate  its  registry  so  far  as  he  is  concerned,  and  refuse 
to  recognize  him  as  a  stockholder  or  as  having  the  right  ta 
transfer  the  stock.'  Such  a  registered  transferee  has  no  right 
of  action  against  the  corporation  by  reason  of  its  rescission  of 
his  registry,^  although  the  rule  may  be  different  if  he  purchased 
by  reason  of  the  fact  that  he  was  allowed  such  registry  on  the 
corporate  books.'  On  the  other  hand,  it  is  the  transferee  ob- 
taining registry  who  warrants  the  validity  of  his  title  and  right 
to  transfer;  and  if  the  corporation  is  compelled  to  pay  dam- 
ages to  the  real  owner  on  account  of  allowing  such  registry,  it 
may  have  recourse  to  and  collect  the  same  damages  from  the 
transferee  who  obtained  the  registry,  however  innocent  th& 
latter  may  have  been.*  The  person  who  first  obtains  a  registry 
after  a  forgery  has  deprived  the  real  owner  of  his  stock  cannot 
retain  the  new  certificates  as  against  the  real  owner  of  the  old 
ones.' 

§  365.  Liability  of  corporation  to  real  owner  of  stock  for 
alloiving  registry  of  forged,  transfer. — It  is  the  duty  of  a  cor- 

iSimm  V.  Anglo- American  Tel.  Co.,  in  its  name,  which  was  accordingly 

L.  R  5  Q.  B.  D.  188  (1879);  White-  done.    Held,  that  the  bank  lost  the 

Wright   V.   American  Tel.  etc.   Co.,  first  loan,  but  had  recourse  to  the 

N.  Y.  Daily  Eeg.,  Aug.  6,  1886  (Supe-  corporation  for  the  second  loan, 

rior  Ct.) ;  Waterhouse  v.  London,  etc.  *  Boston,  etc.  E.  R.  v.  Richardson, 

R'y,  41  L.  T.  Rep.  503  (1879);  Hamble-  135  Mass.  473  (1883),  the  court  saying 

ton  V.  Central  Ohio  R.  R.,  44  Md.  551  also,  in  a  dictum,  that  the  defendant 

(1876);  Brown  v.  Howard  F.  Ins.  Co.,  has  a  remedy  over  against  the  par- 

43  Md.  384  (1875);  Hildyard  v.  South  ties  that  sold  to  him. 

Sea  Co.,  3  P.  Wms.  76  (1733).     Of.  »  Johnston  u  Renton,  L.  R.  9  Eq.  181 

Ashby  V.  Blaokwell,  3  Eden,  399  (1765),  (1870).    In  Scarlett  v.  Ward.  53  N.  J. 

holding  the  corporation  liable  not  Eq.  197,  210  (1893),  the  court  said,  in 

only  to  the  real  owner,  but  also  to  regard  to  the  exception  as  to  one 

the   transferee    obtaining   registry,  who  applies  hoKa  fide  for  a  transfer 

See  §  307,  infra,  for  rights  of  trans-  of  stock  that  has  beenfoTged:  "This 

feree  of  the  first  registered  holder.  exception,  I  take  it,  is  foimded  on 

^  See  §  867,  infra.  the  fact  that  the  person  who  so  ob- 

3  Metropolitan  Sav.  Bank  v.  Haiti-  tains  registry  has  had  possession  of 

more,  63  Md.  6  (1884).    In  this  case  the  certificate  and  forged  indorse- 

the  plaintiff  took  the  forged  certifl-  ment,  and  has  thus  been  put  on  in- 

cates   in    pledge    from  the    forger,  quiry  as  to  whether  it  is  genuine. 

Afterwards,  upon  the  forger's  apply-  and  has  used  it  without  such  in- 

ing  for  a  further  loan  on  the  same  quiry,  and  still  holds  the  fruit  of  the 

pledge  of  stock,  the  corporation  re-  fraud  effected  by  the  forgery." 
fused  unless  the  stock  was  registered 
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poration  to  prevent  and  refuse  a  registry  of  transfer  of  stoek 
■where  that  transfer  has  been  forged.  If  the  corporation  fails 
to  detect  the  forgery  it  is  liable  to  the  real  owner  of  the  stock 
who  has  been  deprived  of  it  by  the  forgery.^  The  owner  of 
the  stock  may  compel  the  corporation  to  cancel  the  illegal  reg- 
istry and  restore  the  name  of  the  plaintiff.^    Inasmuch,  how- 


1  Pratt  V.  Taunton  Copper  Mfg.  Co., 
123  Mass.  110  (1877);  Sewall  v.  Bos- 
ton Water-power  Co.,  86  Mass.  277 
(1862);  Pratt  v.  Boston,  etc.  R.  E.,  126 
Mass.  443  (1879);  Johnston  w  Eenton, 
L.  B.  9  Eq.  181  (1870);  Cottam  v.  East- 
ern Counties  R'y,  IJ.  &  H.  243  (1860); 
Midland  E'y  v.  Taylor,  8  H.  L.  Cas. 
751-  (1862),  aff' g  Taylor  v.  Midland 
R'y,  29  L.  J.  (Ch.)731  (1860);  Davis 
V.  Bank  of  England,  2  Bing.  393 
(1824);  Swan  v.  North  British,  etc. 
Co.,  7  H.  &  N.  603  (1862),  substan- 
tially overruling  sanae  case  in  court 
of  law.  Ex  parte  Swan,  7  C.  B.  (N.  S.) 
400  (1859);  PoUook  v.  National  Bank, 
7  N.  Y.  274  (1852);  Day  v.  American 
Tell  etc.  Co.,  53  N.  Y.  Super.  Ct.  128 
(1835);  Dalton  v.  Midland  R'y,  13  C.  B. 
458  (1852);  Baltimore  v.  Ketchum,  57 
Md.  23  (1881);  Coates  v.  London,  etc. 
R'y,  41  L.  T.  Rep.  553  (1879);  Blaisdell 
V.  Bohr,  68  Ga.  56  (1881);  Sloman  v. 
Bank  of  England,  14  Sim.  475  (1845). 
For  a  careful  analysis  of  the  English 
cases  to  the  effect  that  the  corpora- 
tion is  liable  to  a  person  who  actu- 
ally pays  money  or  loses  money  in 
reliance  upon  the  "  certification  "  or 
act  of  the  corporation  directly  with 
the  purchaser  of  a  certificate,  even 
though  there  has  been  no  interven- 
ing transfer,  see  6  Judicial  Review 
(Eng.),  58.  See  also  Telegraph  Co. 
V.  Davenport,  97  U.  S.  369  (1878), 
where  the  court  said :  "  Upon  the  facts 
stated  there  ought  to  be  no  question 
as  to  the  right  of  the  plaintiffs  to 
have  their  shares  replaced  on  the 
books  of  the  company  and  proper 
certificates  issued  to  them,  and  to  re- 
cover the  dividends  accrued  on  the 
shares  after  the  unauthorized  trans- 


fer; or  to  have  alternative  judgments 
for  the  value  of  the  shai-es  and  the 
dividends.  Forgery  can  confer  no 
power  nor  transfer  any  rights.  The 
oflicers  of  the  company  are  the  cus- 
todians of  its  stock-books,  and  it  is 
their  duty  to  see  that  all  transfers  of 
shares  are  properly  made,  either  by 
the  stockholders  themselves  or  per- 
sons having  authority  from  them. 
If  upon  the  presentation  of  a  certifi- 
cate for  transfer  they  are  at  all  doubt- 
ful of  the  identity  of  the  party  offer- 
ing it  with  its  owner,  or  if  not  satisfied 
of  the  genuineness  of  a  power  of  at- 
torney produced,  they  can  requixe 
the  identity  of  the  party  in  the  oae 
case,  and  the  genuineness  of  the  doc- 
ument in  the  other,  to  be  satisfac- 
torily established  before  allowing  the 
transfer  to  be  made.  In  either  case 
they  must  act  upon  their  own  i-e- 
sponsibiUty.  .  ..  Neither  the  absence 
of  blame  on  the  part  of  the  officers 
of  the  company  in  allowing  an  un- 
authorized transfer  of  stock,  nor  the 
good  faith  of  the  purchaser  of  stolen 
property,  will  avail  as  an  answer  to 
the  demand  of  the  true  owner."  A 
corporation  is  liable  to  the  owner  of 
stock  if  it  allows  a  transfer  of  the 
stock  to  be  made  to  a  transferee  who 
forged  the  owner's  name  to  the  trans- 
fer on  tbe  back  of  the  certificate  of 
stock.  Pennsylvania  Co.  v.  Phila- 
delphia, etc.  R.  R.,  153  Pa.  St.  160 
(1893). 

2  Johnston  v.  Renton,  L.  R  9  Eq. 
181  (1870);  Cottam  v.  Eastern  Coim- 
ties  R'y,  1  J.  &  H.  243  (1860);  Sloman 
V.  Bank  of  England,  14  Sim.  475 
(1845).  Where  a  person's  stock  has 
been  transferred  on  the   corporate 
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ever,  as  a  lonafde  transferee  of  tlie  illegally  registered  trans- 
ferrer is  entitled  to  retain  the  stock,  the  former  owner  of  the 
stock,  in  suing  the  corporation,  should  demand  relief  in  the 
alternative,  that  the  stock  be  restored  to  him,  or  that  he  be 
given  damages  in  Ueu  thereof.'  Or  he  may  demand  that  the 
corporation  replace  the  stock  by  going  into  the  market,  if 
necessary,  and  purchasing  similar  stock.^  If  the  stoclcholder 
sues  the  corporation  for  a  dividend  on  stock  which  by  a  forged 
assignment  has  been  registered  in  the  name  of  another  person, 
the  cox'poration  cannot  interplead.'  A  court  of  equity  has  con- 
current jurisdiction  with  law  in  remedying  a  forged  transfer 
of  stock.*  The  corporation,  the  co-conspirators,  and  the  trans- 
ferees of  the  forged  certificate  are  all  proper  parties  to  the 
suit;'  but  the  only  necessary  party  is  the  corporation  itself.^ 
Where  the  corporation  is  sued  by  the  real  owner  of  the  stock  for 
allowing  the  registry  of  a  transfer  based  on  forgery,  it  cannot 


books  on  a  forged  power  of  attorney, 
he  may  file  a  bill  to  compel  the  cor- 
poration to  cancel  the  transfer  and 
re-issue  the  stock  to  him,  or  else  to 
pay  him.  the  value  thereof.  The  court 
also  held  in  this  case  that  the  fact 
that  the  stockholder  gave  a  person 
access  to  the  safe-deposit  box  contain- 
ing such  certificates  of  stock  was  no 
defense  to  the  corporation,  and  also 
the  fact  that  the  stockholder  had 
authorized  such  person  to  sign  the 
stockholder's  name  to  other  certifi- 
cates of  stock,  was  no  defense  to 
the  corporation.  Pennsylvania  Co. 
V.  Franklm  Ins.  Co.,  37  Atl.  Rep.  191 
(Pa.,  1897).  A  corporation  cancel- 
ing a  certificate  of  stock  and  issuing 
another  certificate  to  the  assignee 
under  a  forged  assignment  will  be 
required  to  re-issue  to  the  original 
owner  a  certificate  in  lieu  of  the  one 
canceled.  The  holder  of  the  certifi- 
cate which  was  illegally  issued  is  not 
a  necessary  party  to  the  suit  unless 
it  is  shown  that  the  plaintiff  is  insolv- 
ent, or  that  there  will  be  an  overissue 
by  the  corporation  if  the  certificate 
is  issued  to  the  plaintiff.  Chicago 
Edison  Co.  v.  Fay,  164  III  323  (1896). 


1  This  is  the  usual  prayer  for  relief 
in  this  country. 

2  Pratt  V.  Boston,  etc.  R.  R,  136 
Mass.  448  (1879). 

3  Dalton  V.  Midland  R'y,  13  C.  B.  458 
(1852). 

4  BlaisdeU  v.  Bohr,  68  Ga.  56  (1881). 
^Blaisdell  v.  Bohr,  68  Ga.  56  (1881). 

As  to  a  statutory  criminal  liability 
of  an  officer  forging  and  issuing  stock, 
see  State  v.  Haven,  59  Vt.  399  (1887). 
« Chicago  Edison  Co.  v.  Fay,  164  lU. 
323  (1896);  Baltimore  v.  Ketchum,  57 
Md.  33  (1881);  Pratt  v.  Boston,  etc. 
E.  R.,  136  Mass.  443  (1879).  The  stat- 
ute of  limitations  in  behalf  of  the 
corporation  begins  to  run  against  a 
cause  of  action  for  forged  transfer 
only  from  the  time  when  the  corpo- 
ration denies  its  liability  therefor. 
Barton  v.  North  Staffordshire  R'y, 
L.  R.  38  Ch.  D.  458  (1888).  In  a  stock- 
holders' action  to  compel  the  corpora- 
tion to  retransf  er  stock  to  them  which 
has  been  transferred  on  the  corporate 
books  by  forgery,  the  holders  of  the 
new  certificates  are  not  allowed  to 
come  in  and  defend.  Barton  v.  Lon- 
don, etc.  R'y,  L.  R.  38  Ch.  D.  144  (1888). 
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institute  an  independent  action  bringing  in  all  the  parties  in- 
terested and  enjoining  the  action  of  the  owner  of  the  stock.* 
The  latter  is  entitled  to  his  action  at  law  without  delay  and 
without  involving  or  settling  the  respective  rights  of  others. 
The  liability  of  the  corporation  on  stock  which  was  forged  by 
,  corporate  officers  or  fraudulently  issued  by  them  is  considered 
elsewhere.^  Where  a  trust  company,  as  registrar  of  stock,  al- 
lows a  transfer  on  a  forged  assignment,  it  is  liable  to  the  owner 
for  the  value  of  the  stock,  less  any  amount  which  he  may  have 
recovered  from  other  parties.' 

§  366.  The  right  of  the  rightful  owner  of  the  stock  to  com- 
plain of  the  forgery  whereby  his  certificate  has  passed  into  the 
possession  of  another  may  be  barred  by  estoppel  or  ratification. 
Formerly  it  was  held  that  the  negligence  of  the  owner  of  the 
stock  would  be  a  bar  to  his  remedy.*  Later  decisions,  however, 
have  firmly  established  the  rule  that  "there  must  be  either 
something  that  amounts  to  an  estoppel,  or  something  that 
amounts  to  a  ratification,  in  order  to  make  the  negligence  a  good 
answer." '  Accordingly,  the  rightful  owner  of  the  stock  is  held 
not  to  be  barred  of  his  remedy  by  the  fact  that  the  stockholder, 
a  corporation,  allowed  its  corporate  seal  to  be  in  the  possession 
of  its  secretary,  whereby  he  sold  the  stock  owned  by  the  cor- 
poration,^ or  by  the  fact  that  the  owner  delayed  several  months, 
during  which  time  the  forger  escaped,'  or  that  he  transferred 
on  the  back  of  the  certificate  only  part  of  the  shares  specified 
in  the  certificate;'  or  that  he  gave  his  address  wrong,  and 
thereby  a  letter  of  inquiry  did  not  reach  him;"  or  that  he  al- 
lowed his  clerk,  the  forger,  to  have  access  to  his  papers,  and 

J  American  Tel.  etc.  Co.  v.  Day,  53  « Bank  of  Ireland  v.  Evans  Chari- 

K  Y.  Super.  Ct.  138  (1885).  ties,  5  H.  L.  Cas.  389  (18S5);  and  Mer- 

2  See  g  393,  supra.  chants  of  the  Staple  v.  Bank  of  Eng- 

sWiechers  v.  Central  Trust  Co.,  80  land,  56  L.  T.  Eep.  665  (1887),  where 

Hun,  576  (1894).  the  preceding  case  was  reluctantly 

<  Coles  V.  Bank  of  England,  10  Ad.  followed. 

&  E.  437  (1839),  where  the  continuous  '  Davis  v.  Bank  of  England,  3  Bing. 

receipt  of  dividends  on  a  less  quantity  D98  (1834). 

of  stock  than  she  was  entitled  to  was  8  SewaU  v.  Boston  Water-power  Co., 

held  a  bar,  though  the  stockholder  86  Mass.  377  (1863). 

was  old  and  infirm.  9  Johnston  v.  Ronton,  L.  B.  9  Eq.  181 

5  Bank  of  Ireland  v.  Evans  Chari-  (1870). 
ties,  5  H.  L.  Cas.  389  (1855). 
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gave  him  blahk  transfers  duly  signed  to  use  in  transferring  other 
stock;'  or  that  the  guardian  of  the  plaintiff  was  negligent.^ 

§  367.  Rights  of  transferees  who  purchase  after  a  registry 
h.as  heen  oMained. —  It  has  already  been  shown  that  the  trans- 
ferees of  a  certificate  of  stock  which  has  been  put  in  circulation 
by  forgery  are  not  allowed  to  retain  such  stock  where  there  has 
not  been,  at  some  time  subsequent  to  the  forgery,  a  transfer 
roistered  on  the  corporate  books.  It  has  also  been  shown  that 
he  who  applies  to  the  corporation  for  a  registry  of  transfer,  such 
registry  being  the  jfirst  one  since  the  forgery  was  committed,  is 
not  allowed  to  retain  the  stock.  An  entirely  different  rule 
prevails  as  regards  all  subsequent  honafide  holders  of  the  new 
certificate  obtained  by  the  first  registry.  The  person  who  ob- 
tains the  first  registry  has  no  rights  except  as  against  his  trans- 
ferrer. But  all  subsequent  purchasers  without  notice  are  fully 
protected.  They  cannot  be  compelled  to  give  up  the  stock, 
either  to  the  corporation  or  to  the  person  who  lost  it  by  for- 
gery.' This  rule  arises,  not  from  the  law  of  negligence,  but 
from  the  law  of  estoppel  operating  against  the  corporation. 
It  is  in  accord  with  the  demands  of  trade  and  the  constant 
tendency  of  the  law  to  protect  'bona  fide  purchasers  of  certifi- 
cates of  stock. 

D.     STOLEN   OE   LOST   CBETrFICATES. 

§  368.  Stolen  or  lost  certificates  of  stock  indorsed  in  Manic. — 
One  of  the  most  important  elements  of  the  negotiability  of 
promissory  notes  is  that,  if  the  holder  of  such  note  loses  it  or 

'  Swan  V.  North  British,  etc.  Co.,  the  world  that  the  person  in  whose 

7  H.  &  N.  603  (1863),  substantially  over-  name  the  certificate  is  made  out  and 

ruling  Ex  parte  Gwan,  7  C.  B.  (N.  S.)  to  whom  it  is  given  is  a  shareholder 

400  (1859).  in  the  company,  and  it  is  given  by 

2  Telegraph  Co.  v.  Davenport,  97  the  company  with  the  intention  that 
XJ.  S.  369  (187^.  it  shall  be  so  used  by  the  person  to 

3  Machinists'  Nat.  Bank  v.  Field,  126  whom  it  is  given,  and  acted  upon  in 
Mass.  345  (1879);  Re  Bahia,  etc.  E'y,  the  sale  and  transfers  of  sliares."  A 
L.  R.  3  Q.  B.  684  (1868),  where,  how-  purchaser  of  certificates  of  stock 
ever,  the  corporation,  having  can-  need  not  look  back  of  the  last  reg- 
celed  all  the  registries  made  subse-  istry  of  transfer  on  the  corporate 
quent  to  the  forgery,  was  held  liable  books.  A  breach  of  trust  back  of 
in  damages  to  a  purchaser  subse-  that  does  not  invalidate  his  title, 
quent  to  the  first  registry.  The  court  Winter  v.  Montgomery  Gaslight  Co., 
said  the  giving  of  a  certificate  "  is  a  89  Ala.  544  (1889).  A  corporation 
declaration  by  the  company  to  all  cannot  refuse  to  transfer  stock  on 
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it  is  stolen  from  him  when  it  is  indorsed  in  blank,  a  subseqraent 
•bona  fide  purchaser  of  such  note  is  protected  as  against  the  per- 
son who  lost  it.  A  difPerent  rule  seems  to  prevail  as  regards 
certificates  of  stock  indorsed  in  blank  and  then  lost  or  stolen. 
In  this  respect  certificates  of  stock  are  not  negotiable.  It  has 
been  clearly  held  that  a  purchaser  from  a  thief  of  certificates 
of  stock  indorsed  in  blank  is  not  protected,  nor  is  any  subse- 
<juent  purchaser  of  that  identical  certificate  allowed  to  claim  the 
stock.  The  real  owner  of  the  certificate  may  compel  the  cor- 
poration, which  has  refused  to  recognize  the  thief's  transferee's 
title,  to  register  the  stock  as  his,  or  he  may  have  damages 
against  a  honafide  transferee  of  the  thief  where  such  transferee 
has  sold  the  stock.^  Where  certificates  of  stock  indorsed  in 
blank  are  deposited  in  a  bank,  and  the  cashier  fraudulently 
abstracts  and  disposes  of  them,  he  is  guilty  of  embezzlement 
at  common  law,  and  there  can  be  no  lonafide  purchaser  of  such 
stock.^    In  Nevada  it  is  held  that  the  purchaser  and  vendor  of 


the  ground  that  the  vendor  fraudu- 
lently induced  the  company  to  issue 
the  stock  to  him,  where  the  company 
has  been  guilty  of  laches  in  not  seek- 
ing a  remedy  before  the  transfer. 
The  vendee  in  this  case  was  a  di- 
rector. American  Wire  Nail  Co.  v. 
Bayless,  91  Ky.  94  (1891). 

iBarstow  v.  Savage  Min.  Co.,  64 
CaL  388  (1883),  substantially  overrul- 
ing  Winter  v.  Belmont  Min.  Co.,  53 
CaL  438  (1879);  Andersons  Nicholas, 
28  N.  Y.  600  (1864),  where  the  pur- 
chaser of  the  stolen  certificate  was 
not  a  bona  Jide  piirchaser.  The  court 
said  that  even  if  he  had  been  a  bona 
Jide  purchaser  he  would  not  be  pro- 
tected. Cf.  Aull  V.  Colket,  33  Leg. 
Int.  44  (Pa.,  1876),  where  the  question 
of  negligence  was  submitted  to  the 
jury.  The  mere  fact  of  losing  it  is 
no  proof  of  negligence.  Biddle  v.  Bay- 
ard, la  Pa.  St.  150  (1850).  The  pur- 
chaser of  a  certificate  indorsed  in 
blank  and  stolen  is  not  protected. 
Given's  Appeal,  16  AtL  Rep.  75  (Pa., 
1888).  The  bona  fide  purchaser  of  a 
certificate  of  stock  indorsed  in  blank, 
but  which  was  stolen  from  the  owner. 


is  not  protected.  East  Birmingham 
Land  Co.  V.  Dennis,  85  Ala.  565  (1888), 
A  stock  broker  is  liable  to  the  owner 
for  the  value  of  mining  shares  re- 
ceived for  sale  from  one  who  had 
stolen  them,  although  he  acted  in 
good  faith,  without  notice,  and  paid 
the  proceeds  to  the  thief,  relying  on 
his  representations  of  ownership. 
Swim  V.  Wilson,  90  CaL  136  (1891). 
In  KJiox  V.  Eden  Mus§e,  etc.  Co.,  148 
N.  Y.  441,  456  (1896),  the  court  said 
that  there  was  "no  case  entitled  to 
be  regarded  as  authority  which  de- 
nies to  the  owner  of  a  stock  certifir 
cate  which  has  been  lost  without  his 
negligence,  or  stolen,  the  right  to 
reclaim  it  from  the  hands  of  any 
person  in  whose  possession  it  subse- 
quently comes,  although  the  holder 
may  have  taken  it  in  good  faith  and 
for  value."  .  .  .  "The  title  of  the  true 
owner  of  a  lost  or  stolen  certificate 
may  be  asserted  against  any  one  sub- 
sequently obtaining  its  possession, 
although  the  holder  may  be  a  bona 
fide  purchaser.'' 

2  0'Herron  v.  Gray,  168  Mas&  573 
(1897). 
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the  stolen  certificate  is  liable  in  damages  to  its  real  owner,  al- 
though the  former  acted  as  a  broker  and  without  notice.^  The 
lonafide  purchaser  of  a  stolen  certificate  of  stock  indorsed  in 
blank  cannot  compel  the  corporation  to  register  him  as  a  stock- 
holder.^ The  person  stealing  certificates  of  stock  is  guilty  of 
larceny,  and  may  be  convicted  for  the  same.'  The  corporation 
cannot  obtain  an  injunction  against  a  possible  action  by  the 
purchaser  of  stolen  certificates  who  has  applied  for  registry  and 
been  refused  it.* 

§  369.  Where,  however,  certificates  of  stock  indorsed  in  blanlc 
have  been  stolen,  and  the  thief  or  his  transferee  has  obtained 
a  registry  on  the  corporate  books  and  obtained  new  certificates 
of  stock,  and  these  new  certificates  have  been  sold,  the  pur- 
chaser is  protected  in  his  possession  of  the  stock.^    In  Michigan 


I  Bercich  v.  Marye,  9  Nev.  312  (1874) ; 
Barstow  v.  Savage  Min.  Co.,  64  Cal. 
388  (1883).  According  to  the  Califor- 
nia decision  tlie  same  rule  would  be 
applied  to  negotiable  instruments. 
In  another  case,  where  a  broker  inno- 
cently sold  for  a  principal  a  stolen 
negotiable  government  bond,  the  bro- 
ker was  held  liable  to  the  true  owner. 
Kimball  u  Billings,  55  Me.  147  (1867). 
The  court  expressly  refused,  ia  this 
case,  to  place  the  broker  in  the  same 
position  as  an  innocent  purchaser  for 
value.  In  Zuliok  u  Markham,  6  Daly, 
139  (1875),  it  was  sought  to  extend 
this  doctrine  to  the  sale  of  certifi- 
cates of  stock  which  had  only  been 
misapplied.  Here  defendant,  a  bro- 
ker, had  innocently  sold  for  a  fraudu- 
lent principal  indorsed  certificates 
of  stock,  which  had  not  been  stolen 
from  the  owner,  but  had  been  deliv- 
ered by  him  to  defendant's  fraud- 
ulent principal,  who  had  sold  the 
certificates  to  defendant  through  an- 
other innocent  broker.  The  New 
York  court  held  the  broker  in  this 
case  to  stand  on  the  same  footing  as 
an  innocent  purchaser  and  not  liable 
to  the  owner  for  the  proceeds;  but 
no  opinion  was  expressed  as  to  the 
rule  of  liability  if  the  stock  had  been 
stolen  instead  of  misappb'ed. 


2  Sherwood  v.  Meadow  Valley  Min. 
Co.,  50  Cal.  413  (1875).  Although  two 
persons  have  a  safety-deposit  box  in 
common,  and  one  of  them  steals 
therefrom  a  certificate  of  stock 
owned  by  the  other  and  indorsed  in 
blank  by  the  latter,  yet  a  purchaser 
even  in  good  faith  of  such  stolen  cer- 
tificate is  not  protected.  Bangor, 
etc.  Co.  V.  Eobinson,  53  Fed.  Eep.  530 
(1893).  See  also  Knox  v.  Eden  Mus§e, 
etc.  Co.,  148  N.  Y.  441  (1896),  where 
certificates  of  stock  which  had  been 
returned  to  the  corporation  were  sto- 
len before  they  had  been  canceled. 
This  case  came  before  the  court  again' 
in  17  N.  Y.  App.  Div.  365. 

3  People  u  Griffin,  38  How.  Pr.  475 
(1869).  A  criminal  statute  against 
fraudulently  issuing'  stock  does  not 
apply  to  a  transaction  where  the 
treasurer  obtained  a  certificate  which 
he  as  an  individual  had  pledged, 
and  after  obtaining  it  canceled  it  as 
treasurer  and  issued  a  new  certificate 
to  himself  in  place  thereof.  State  v. 
Moore,  39  Atl.  Eep.  584  (N.  H.,  1897). 

<  Buffalo  Grape  Sugar  Co.  v.  Alber- 
ger,  33  Hun,  349  (1880). 

5  Approved  in  Scarlett  v.  "Ward,  53 
N.  J.  Eq.  197  (1893);  Mandlebaum  v. 
North  Am.  Min.  Co.,  4  Mich.  465  (1857). 
A  purchaser  of  certificates  of  stock 
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this  is  held  to  be  the  rule,  even  though  such  purchaser  took  the 
stock  with  full  knowledge  of  all  the  facts.^  This  decision  may- 
have  gone  too  far,  but  it  is  in  accordance  with  the  general  rule 
that  the  rights  and  equities  of  all  holders  of  stock  back  of  the 
registry  and  issue  of  the  certificates  in  existence  are  not  al- 
lowed to  affect  the  stockholdership  or  rights  of  purchasers  of 
these  new  certificated. 

§  370.  Oivner  of  a  lost  certificate  ofstocic  may  oltain  new  cer- 
tificate.—  An  owner  of  a  certificate  of  stock  who  has  lost  it  or 
had  it  stolen  from  him  may,  by  taking  proper  proceedings  or  by 
giving  proper  security  to  the  corporation,  have  new  certificates 
issued  to  him.  In  Louisiana  it  is  held  that,  upon  satisfactory 
proof  of  the  loss  of  certificate  of  stock,  a  writ  of  mandamMs 
will  issue  to  compel  the  corporation  to  issue  new  certificates, 
and  that  no  bond  of  indemnity  need  be  given.^  But  the  better 
rule  seems  to  be  that,  except  in  cases  of  the  clearest  proof  of 
loss,  the  corporation  shall  not  be  required  to  issue  new  certifi- 
cates unless  a  bond  of  indemnity  against  its  liability  to  possible 
legal  holders  of  the  lost  certificate  shall  be  given.'  In  JSTew 
York,  by  statute,  security  may  be  required  in  all  such  cases.*  A 
stockholder  may  file  a  bill  in  equity  to  compel  the  corporation 
to  issue  to  him  a  new  certificate  of  stock  in  place  of  one  that  is 

need  not  look  back  of  tlie  last  reg-  lost  unless  a  bond  of  indemnity  be 

istry  of  transfer  on  the  corporate  given.    Guilford  v.  Western  U.  Tel. 

books.  A  breach  of  trust  back  of  that  Co.,  43  Minn.  434  (1890).    No  bond  of 

does  not  invalidate  his  title.    Winter  indemnity   will  be  required  where 

V.  Montgomery  Gaslight  Co.,  89  Ala.  twelve  years  have  elapsed  since  the 

544  (1889).  certificate  of  stock  was  lost.    A  citi- 

1  Mandlebaum  v.  North  Am.  Min.  zen  of  Minnesota  may  sue  in  its 
Co.,  4  Mich.  465  (1857).  courts  to  compel  a  foreign  corpora^ 

2  State  V.  New  Orleans  Gas  Light  tion  to  issue  a  new  certificate  if 
Co.,  25  La.  Ann.  413  (1873).  proper  service  can  be  had.    The  fact 

3  Galveston  City  Co.  v.  Sibley,  56  that  two  prior  judgments  in  New 
Tex.  269  (1882),  where  one  who  be-  York  and  Minnesota  required  an  in- 
came  a  stockholder  in  1841  died  in  demnity  bond  to  be  given  is  no  bar 
1865,  and  his  heirs  applied  for  a  new  to  a  third  suit  five  years  later.  Guil- 
certificate  in  1878;  Sooiete  Generale  ford  v.  Western  U.  TeL  Co.,  59  Minn.. 
V.  Walker,  L.  E.  11  App.  Cas.  (H.  L.)  332  (1894). 

20  (1885),  affirming  Societe  Gfenerale  *  This  statute  does  not  give  a  rem- 

V.  Tramways  Union  Co.,  L.  R.  14  Q.  B.  edy  to  a  purchaser  of  stock  at  a  re- 

D.  424;  Butler  v.  Glen  Cove  Starch  ceiver's  sale.    If  he  is  unable  to  ob- 

Co.,  18  Hun,  47  (1879).    A  corporation  tain  the  outstanding  certificates  his 

need  not  issue  new  certificates  of  remedy  is    different     Re  Biglin  v. 

stock  in  place  of  those  which  are  Friendship  Assoc,  46  Hun,  223  (1887)- 
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lost,  even  tliougli  the  statute  gives  an  additional  remedy.'  It 
would  seem  reasonable  that  a  bond  of  indemnity  should  be 
given  to  the  corporation,  since,  in  case  the  old  certificate  has 
not  been  lost,  but  has  been  sold  by  its  owner,  the  corporation 
is  Liable  in  damages,or  to  replace  the  stock  to  the  purcliaser,for 
issuing  new  certificates  without  a  surrender  of  the  old.^  Where 
certificates  of  stock  have  been  lost,  and  a  party  turns  up  with 
them  and  applies  for  transfer  on  the  corporate  books,  the  real 
owner  may  enjoin  a  transfer  of  the  certificate,  and  also  any 
transfer  by  the  corporation  on  its  books,  pendente  Ute? 

E.    CONFISCATION   OF   STOCK. 

§  371.  During  the  late  Eebellion,  acts  of  confiscation  were 
passed,  both  by  the  United  States  government  and  by  the  Con- 
federate government,  and  shares  of  stock  owned  by  parties  in 
one  section  of  the  country  in  corporations  domiciled  in  the 
other  section  were  confiscated.  The  result  of  the  war  having 
established  that  the  Confederate  government  was  an  illegal 
one,  all  its  acts  of  confiscation  became  null  and  void,  and  all 
transfers  and  registers  of  stock  thereunder  were  held  to  be  void 
utterly.  The  whole  line  of  transactions  based  on  the  confisca- 
tion fell  with  the  confiscation  itself.*  The  corporation  was  held 
not  liable  to  purchasers  whose  title  was  based  on  the  confisca- 
tion, since  it  acted  under  compulsion  of  a  power  temporarily 
greater  than  the  law  itself.^  If  the  corporation  neglects  to  rem- 
edy the  confusion  and  claims  growing  out  of  the  illegal  confis- 

1  Kinnan  v.  Forty-second,  etc.  E'y,  write  upon  the  new  certificate  the 

140  N.  Y.  183  (1893).  word  "  duplicate."    The  issue  by  a 

-  See  §§  358-360,  SM^wcf-   Persons  re-  corporation   of  new  certificates  of 

ceiving  a  duplicate  certificate  on  the  stock  in  place  of  lost  certificates  does 

ground  of  loss  of , the  original  maybe  not  constitute  an  overissue  of  stock, 

compelled  by  the  company  to  return  Kinnan  v.  Forty-seoond,  etc.  E.  K.,  31 

it  where  the  original  ttims  up  in  an-  N.  Y.  Supp.  789  (1893) ;  afE'd,  140  N.  Y. 

other  person's  hands,  the  certificate  183. 

having  been  sold  to  the  latter  by  the  ^  Sierra  Nevada,  etc.  Co.  v.  Sears,  10 

former  owner.     New  York  Cent.  etc.  Nev.  346  (1875). 

R.  R.  V.  Stokes,  N.  Y.  L.  J.,  Nov.  16,  « Dewing  v.  Perdicaries,  96  U.  S.  193 

1888,  p.  1091.    In  Keller  v.  Eureka,  (1877). 

«tc.  Co.,  43  Mo.  App.  84  (1890),  the  « Dewing  u  Perdicaries,  96  IT.  S.  193 

court  held  that  the  corporation  need  (1877);  also  Central  R.  E.  etc.  Co.  v. 

not  issue  an  ordinary  certificate  in  Ward,  37  Ga.  515  (1868). 
place  of  one  that  was  lost,  but  might 
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cation  of  stock,  any  stockholder  may  institute  an  action  in  its 
behalf  for  that  purpose.'  The  stock  is  to  be  restored  to  the 
owner  against  whom  the  confiscation  proceedings  were  had ; 
and  if  the  corporation,  during  the  EebeUion,  voluntarily  paid 
dividends  to  the  illegal  holders  of  the  stock,  it  must  pay  the 
same  to  the  plaintiff,  even  though  it  would  have  been  compelled 
to  pay  such  dividends  to  the  Southern  holder  if  it  had  not  done 
so  voluntarily.^  On  the  other  hand,  proceedings  for  the  con- 
fiscation of  stock  under  the  confiscation  acts  of  the  United  States 
government,  passed  by  reason  of  the  late  EebeUion,  are  held  to 
have  been  effective  if  in  accordance  with  established  rules  of 
procedure.  "Where,  however,  no  notice  of  the  proceedings  was 
given  to  the  defendant,  and  her  name  and  the  stock  were  not 
accurately  described,  the  proceedings  were  void;  and  the  cor- 
poration, having  obeyed  the  illegal  judgment  of  confiscation, 
was  held  liable  in  damages  to  the  Southern  owner  of  the  stock.' 

iPerdicaxis  v.  Charleston  Gas-light        '  Chapman  v.  Phoenix  Nat.  Bank, 

Co.,  Chase's  Deo.  435  (1869);  S.  C,  19  85  N.  Y.  437  (1881),  reversing  S.  C, 

Fed.   Cas.  217;    affirmed    sub  nom.  44  N.  T.  Super.  Ct.  340.    See  also  Avil 

Dewing  v.  Perdicaries,  96  U.  S.  193  v.  Alexandria  Water  Co.,  1  Hughes, 

(1877).  408  (1877);  S.  C,  2  Fed.  Cas.  254 

2Keppel  V.  Petersburg  R.  R,  Chase's 
Dec.  167  (1868);  S.  C,  14  Fed.  Cas.  357. 
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SALES  OF  STOCK— FOEMAL  METHOD  OP  TKANSPEREESTG  CER- 
TIFICATES AND  REGISTRY  THEREOF. 


§  373.  Subject  treated  herein. 

373.  The  two  iisual  steps  in  perfect- 

ing a  transfer  of  stock., 

374.  Omission   of   either  or  both 


A.  METHOD    OF    TRANSFEEEINa    THE 

CEETIPICATE. 

375.  Usual  forms  of  assignment 
and  powers  of  attorney 
whereby  the  transferrer  as- 
signs the  certificate  of  stock 
to  his  transferee. 

876.  Questions  which  arise  herein. 

377.  A  seal  is  not  necessary  to  a 

transfer  of  stock. 

378.  The  assignment  of  the  certifi- 

cate of  stock  estops  the 
transferrer  from  claiming 
any  further  title  in  the  stock 
as  against  subsequent  iona 
fide  transferees,  although 
such  assignment  be  not  reg- 
istered. 

379.  Effect  of  charter  provision  re- 

quiring registry. 

380.  Certificate  of  stock  maybe  as- 

signed with  the  name  of  the 
transferee  left  blank. 

B.  METHOD  OF  KEGISTEKING  A  TRAUS- 

FEE  OF  STOCK. 

381.  Registry  an  important  part  of 

a  transfer  of  stock. 


§  382.  Formalities  of  making  regis- 
try — Stock  ledger  not  neces- 
sary. 

383.  Formalities  of  registry  may  be 
waived  by  the  corporation. 

384  Either  the  transferrer  or  the 
transferee  may  apply  to  the 
corporation  for  a  registry  of 
transfer. 

C.  EIGHTS  AND  DUTIES  OF  THE  COR- 
PORATION IN  ALLOWING  OB 
REFUSING  EEGISTEY. 

885.  Corporation  may  require  proof 
of  identity;  also  of  gentiine- 
ness  of  signature,  etc. 

386.  Corporation  cannot  refiose  reg- 

istry on  account  of  the  mo- 
tive of  the  transferrer  or 
transferee  in  the  transaction. 

387.  Corporation   may   intei-plead 

between  two  claimants  to 
stock. 

888.  Corporation  must  obey  man- 

date of  court  ordering  regis- 
try and  issue  of  new  certifi- 
cates. 

889.  Remedies  of  a  transferee  of 

stock  against  the  corpora- 
tion for  refusal  to  allow  reg- 
istry. 

390.  Remedy  by  mandanms. 

391.  Remedy  by  suit  in  equity. 
393.  Remedy  by  an  action  for  dam- 
ages. 


§  3Y2.  Subject  treated  lierein. — Having  considered  the  com- 
petency of  parties  to  enter  into  a  contract  of  sale  of  stock;' 
the  legality,  enforceability,  and  character  of  that  contract;* 
and  the  rights  of  third  parties  as  affecting  the  contract  be- 
tween the  transferrer  and  transferee,' — it  is  now  necessary  to 
discuss  certain  formalities  whereby  the  title  to  stock  is  trans- 
ferred.   These  formalities  are  peculiar  to  sales  of  stock.    The 


1  Ch.  XIX,  supra. 

2  See  ch.  XX,  supra. 


3  Ch.  XXI,  supra. 
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only  analogy  to  them  is  perhaps  that  arising  from  the  making 
of  a  deed  of  real  estate,  and  a  registry  of  the  same  at  a  record- 
er's oflB.ce.  In  many  respects,  however,  this  analogy  does  not 
apply.  Thus,  the  corporation  itself  has  many  rights  and  duties 
herein  which  a  register  of  deeds  has  not.  The  principles  of  law 
governing  the  formalities  of  transfer  of  stock  have  occasioned 
great  diflBlculties  and  much  litigation.  The  rules  given  herein 
have  arisen  for  the  most  part  out  of  the  necessities  and  demands 
of  business  as  sanctioned  by  the  courts.  They  have  been  gradu- 
ally formed,  and  still  bear  the  imprints  of  the  transition  stage 
of  a  newly-created  law. 

§  3Y3.  The  two  ustial  steps  in  perfecting  a  transfer  of  stoelc. — 
To  transfer  a  share  of  stock  there  are  generally  two  distinct 
steps  to  be  taken:  First,  the  certificate  is  assigned  by  the  trans- 
ferrer to  the  transferee ;  and  second,  that  assignment  and  trans- 
fer are  perfected  and  completed  by  delivering  the  assigned 
certificate  to  the  corporation,  obtaining  an  entry  on  the  corpo- 
rate transfer  book  to  the  effect  that  the  transferee  has  purchased 
the  stock  of  the  transferrer,  and  taking  from  the  corporation 
new  certificates  of  stock  certifying  that  the  newly-recorded 
stockholder  owns  a  specified  amount  of  stock.  The  corporation 
then  cancels  the  old  certificate  of  stock  ^  and  posts  the  transfer 
iuto  the  stock-book.^ 

§  374.  Omission  of  either  or  toth  steps. — Either  and  even  both 
of  these  two  steps  in  the  complete  transfer  of  stock  may  be 
omitted;  and  yet,  where  the  facts  estop  the  various  parties  from 
denying  that  a  transfer  has  been  made,  it  wiU  be  held  to  be 
complete.  Thus,  it  has  been  held  that  an  owner  of  stock  may 
transfer  his  stock  to  another  by  a  delivery  of  the  certificate 
without  any  assignment.'  This  happens  when  a  registry  of 
transfer  is  made  without  any  surrender  of  the  old  certificate.* 

1  In  Knox  v.  Eden  Mus6e,  etc.  Co.,  from    such   employee.     The   court, 

148  N.  y.  441  (1896),  certificates  of  however,  based  its  decision,  aot  on 

stock  had  been  delivered  to  the  cor-  the  fact  that  the  pledgee  took  vrith 

poration  for  transfer,  and  the  new  notice,  but  on  the  principle  of  law 

certificates   had  been    duly  issued,  that  no  one  could  acquire  title  to 

The  old  certificates  were  put  in  a  safe  stolen  certificates  of  stock, 

uncanceled,  and  were  illegally  ab-  ^xhe  purposes  of  the  stock-book 

stracted  by  an  employee  and  sold,  are  explained  in  §  14,  supra. 

The  court  held  that  the  company  was  ^  See  §  808,  465,  note,  infra. 

not  liable  on  such  certificates  to  &,  *  See  §  360,  supra. 
•person  who  took  them   in   pledge 
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So  far  as  the  transferrer  is  concerned  such  a  method  of  transfer 
is  effectual.  Such  cases  also  arise  where  the  corporation  has 
never  issued  certificates  of  stock.  The  stockholder  may  then 
transfer  his  stock  without  assigning  a  certificate.^ 

A.   METHOD   OF   TEANSFEEEING  THE   CEETIFICATE. 

§  375.  Usual  forms  of  assignment  and  powers  of  attorney 
ivhereVy  the  transferrer  assigns  the  certificate  of  stoeJc  to  Ms 
transferee. — A  certificate  of  stock  is  a  paper  issued  by  the  cor- 
poration to  a  stockholder,  stating  that  the  person  specified  therein 
is  the  owner  of  a  certain  number  of  shares  of  its  capital  stock. 
The  assignment  of  this  certificate  is  made,  it  seems,  in  three 
different  ways :  First,  it  has  been  held  that  it  may  be  made  by 
a  simple  delivery  of  the  certificate  without  any  writing."  Again, 
it  may  be  made  by  a  formal  instrument  of  assignment  duly 
signed  by  the  transferrer.  This  instrument  may  be  separate 
from  the  certificate  of  stock  or  may  be  printed  in  blank  on  the 
back  of  it.  In  either  case,  in  order  to  make  the  transfer  com- 
plete by  a  registry  of  it  on  the  corporate  books,  it  is  necessary 
for  the  transferrer  to  go  to  the  office  of  the  corporation  and 

1  Brigham  v.  Mead,  92  Mass.  245  Dunn  v.  Commercial  Bank,  11  Barb. 
(1865) ;  First  Nat.  Bank  v.  Gifford,  47  580  (1852).  A  deed  of  release  of  shares 
Iowa,  575  (1877).  See  also  §  382,  in/ra.  of  stock  is  a  sufficient  transfer.  Has- 
Although  the  charter  prescribes  that  tings  v.  Blue  Hill  Tump.  Corp.,  26 
stock  shall  be  transferred  in  such  Mass.  80  (1839).  If  a  corporation  al- 
manner  as  the  by-laws  direct,  yet,  if  lows  a  transfer  to  be  made  on  its 
the  by-laws  do  not  provide  for  trans-  books  without  the  transfer  on  the 
fers,  a  common-law  transfer  is  sufiS-  old  certificate  being  signed,  it  is  lia- 
cient.  An  oral  transfer  is  sufficient  ble  to  the  owner  of  the  old  certifi- 
where  no  certificates  have  been  is-  cate,  even  though  the  old  certificate 
sued,  and  where  such  transferee  is  is  delivered  up  and  the  attorney  in 
entered  on  the  corporate  books  as  fact  of  the  owner  shows  his  power  of 
a  stockholder.  Bliely  v.  Smyth,  27  attorney  at  the  time  of  the  transfer 
Grant's  Ch.  (Can.)  220  (1879).  on  the  books.    Tafft  v.  Presidio,  etc. 

2  See  §  308,  supra,  where  a  delivery  Co.,  84  CaL  131  (1890).  A  decision  of 
of  a  certificate  of  stock  causa  mortis  a  state  court  that  a  donatio  causa 
was  held  good,  without  any  writing  mortis  of  bank  stock  was  effective, 
assigning  the  certificate;  and  §  465,  although  the  donor  merely  delivered 
note,  infra.  See  also  Fraser  v.  the  certificates  of  stock  without 
Charleston,  11  S.  C.  486  (1878).  Cf.  transferring  the  same  on  the  back 
Sitgreaves  v.  Farmers',  etc.  Bank,  49  thereof,  does  not  raise  a  federal  ques- 
Pa.  St.  359  (1865) ;  Davis  v.  Bank  of  tion,  even  though  the  stock  was  nar 
England,  2  Bing.  393  (1824);  BurraU  tional-bank  stock.  Leyson  v.  Davis, 
V.  Bushwick  R.  E.,  75  N.  Y.  211  (1878) ;  170  U.  S.  36  (1898). 

734 


CH.  XXII.]      rOEMALITIES    OF   TEANSFEK   AUTO   EEGISTET.  [§  375. 

sign  the  transfer  in  the  corporate  transfer  book,  whereby  the 
transfer  is  recorded.  The  third  and  most  usual  method  of 
assigning  a  certificate  of  stock  is  by  a  formal  instrument  of 
assignment,  similar  to  the  one  explained  above,  united  with  a 
power  of  attorney  authorizing  a  person,  whose  name  is  gen- 
erally left  blank,  to  be  subsequently  filled  in,  to  sign  the  cor- 
porate transfer  book,  whereby  the  transfer  is  recorded.  This 
instrument  of  transfer  and  the  power  of  attorney  are  generally 
printed  in  blank  on  the  back  of  the  certificate  of  stock.  It  en- 
ables the  transferee  to  obtain  a  registry  without  the  presence 
of  the  transferrer,  provided  the  corporate  registry  agent  is  sat- 
isfied with  the  signature  and  intent  of  the  transferrer  to  assign 
the  stock.  Although  a  transfer  is  on  a  separate  piece  of  paper, 
and  is  not  acknowledged  as  required  by  a  rule  of  the  stock 
exchange,  nevertheless  a  pledgee  may  be  a  lona  fide  holder.' 
A  person  who  signs  as  a  witness  a  forged  transfer  of  stock  is 
personally  liable,  even  though  he  did  so  without  knowledge  of 
the  fraud.^  The  blank  power  of  attorney  is  generally  filled  in 
by  the  transfer  clerk,  who  inserts  his  own  name  and  thereby 
becomes  the  attorney.'  This  power  of  attorney  is  not  revoked 
by  the  death  of  the  transferrer  before  it  is  used.*  A  general 
power  of  attorney  to  sell  land  and  build  houses  does  not  justify 
a  sale  of  stock."  A  general  power  of  attorney  authorizing  an 
agent  to  sell  and  transfer  stocks,  etc.,  authorizes  him  to  sign  the 
stockholder's  name  to  a  transfer,  but  not  a  transfer  to  himself.* 
Permitting,  without  inquiry,  a  transfer  under  a  power  of  attor- 

1  Smith  V.  Savin,  141    N.  T.  315  N.  J.  L.  189  (1890),  holding  also  that 
(1894).  the  corporation  is  liable  for  allowing 

2  Second,  etc.  Bank  v.   Curtiss,  2  a  transfer  of  stock  where  the  stock- 
N.  Y.  App.  Div.  508  (1896).  holder  did  not  sign  the  transfer  nor 

3  The  fact  that  the  ofScer  of  the  authorize  another  to  transfer  it. 
corporation  fills  in  his  own  name  as  ^Tafift  v.  Presidio,  etc.  Co.,  84  CaL 
agent  to  transfer  does  not  make  him  131  (1890),  rev'g  33  Pac.  Kep.  485 
the  agent  of  the  stockholder  as  re-  (1889).  A  stockholder's  power  of  at- 
gards  notice  of  the  agent's  frauds,  torney  to  his  agent  "to  exchange  old 
Allen  w.  South  Boston  E.  E.,  150  Mass.  issues  or  certificates  [of  stock],  and 
200  (1889).  receive  new  issues  or  certificates  in 

*  Fraser  u  Charleston,  11  S.  C.  486  lieu  thereof,"  does  not  authorize  the 

(1878);    Leavitt   v.    Fisher,   4   Duer  agent  to  sell  or  pledge  the  stock. 

(N.  Y.),   1  (1854);  United  States  v.  The  corporation  is  liable  for  allow- 

Cutts,  1  Sunm.  133  (1832);  S.  C,  35  ing  a  transfer  to  a  third  person  on 

fed.  Cas.  745.  such  aiithority.     Quay  v.  Presidio, 

s  Camden  F.  Ins.  Assoc,  v.  Jones,  53  etc.  E.  E,  83  CaL  1  (1889). 
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ney  thirteen  years  old  is  not  proper  vigilance  on  the  part  of  a 
■corporation.^  An  agent's  written  authority  to  transfer  stock 
is  revoked  by  death.^  A  transferee  who  receives  new  certifi- 
cates of  stock  is  not  affected  by  the  fact  that  the  old  certificates 
are  fraudulently  re-issued  by  a  corporate  officer.' 

§  376.  Questions  which  arise  herein. —  The  assignment  of  a 
certificate  of  'stock  by  the  transferrer  to  the  transferee,  consid- 
ered apart  from  the  actual  registry  of  such  assignment  on  the  cor- 
porate books,  involves  the  question  whether  such  an  assignment 
should  be  under  seal;  whether,  after  the  assignment,  the  trans- 
ferrer can  claim  any  rights  of  ownership  as  against  the  trans- 
feree, even  though  there  be  no  registry  of  the  transfer;  and 
whether  a  transfer  and  power  of  attorney  duly  signed  by  the 
transferrer,  but  left  in  blank  as  to  the  name  of  the  transferee 
and  attorney,  are  legal  and  may  pass  from  hand  to  hand  until 
some  holder  cares  to  fill  up  the  blanks.  These  and  incidental 
questions  are  discussed  in  the  following  sections. 

§  377.  A  seal  is  not  necessary  to  a  transfer  of  stoclc. —  In 
America  an  assignment  or  transfer  of  a  certificate  of  stock  need 
not  be  imder  seal.*  Formerlj''  it  was  the  custom  to  have  all 
such  transfers  made  by  deed,  duly  sealed.  As  the  nature  of 
stock  and  certificates  of  stock,  however,  came  to  be  understood 
more  clearly,  it  became  a  rule  of  law  that  a  transfer  of  the 
certificate,  like  the  transfer  of  choses  in  action,  did  not  require 
a  seal.  Not  even  the  presence  of  the  seal  gives  the  transfer  the 
character  of  a  sealed  instrument.  The  seal  is  a  superfluity  and 
is  disregarded.^ 

In  England,  on  the  other  hand,  transfers  of  railway  stocks 

1  Pennsylvania  R  E.'s  Appeal,  86  Atkinson,  90  Mass.  15  (1864).   If,  how- 
Pa.  St.  80  (1878).  ever,  the  by-laws  require  it,  the  trans- 

2  In  re  Kern's  Estate,  176  Pa.  St.  373  f er  must  be  under  seal    Bishop  v. 
<1896).  Globe  Co.,  135  Mass.  133  (1883),  hold- 

3  See  §  293,  supra.  Where  a  person,  ing  also  that  the  word  "  seal "  is  in- 
as  prehminary  to  making  a  loan  with  sufficient. 

stock  as  collateral,  indorses  his  stock  *  German  Union,  etc.  Assoc,  v.  Send- 
over  to  the  lender  and  leaves  it  with  meyer,  50  Pa.  St.  67  (1863);  Commer- 
the  corporate  secretary,  and  then  the  cial  Bank  v.  Kortright,  23  Wend.  348 
loan  is  abandoned,  the  secretary  is  (1839) ;  McNeil  v.  Tenth  Nat.  Banl;:, 
bound  to  deliver  back  the  stock.  46  N.  Y.  325  (1871);  Bridgeport  Bank 
Galvin  v.  Mao  Mining,  etc.  Co.,  14  v.  New  York,  etc.  R.  R.,  30  Conn.  ?3), 
Mont.  508  (1894).  274  (1861);   Easton  v.  London  J.  a 

*  Quiner  v.  Marblehead  Social  Ins.  Bank,  L.  R.  34  Ch.  D.  95  (1886). 
Co.,  10  Mass.  476  (1813);  Atkinson  v. 
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are  generally  required  by  charter  to  be  under  seal.  This  is  held 
to  give  the  instrument  the  character  of  a  deed ;  and  hence,  in 
accordance  with  the  ancient  technical  rule  of  law  that  a  deed 
must  be  fiUed  out  as  to  the  grantee  and  other  essential  particu- 
lars before  it  is  sealed  in  orcjer  to  be  valid,  it  has  been  held  in 
England  that  a  transfer  of  a  certificate  of  stock,  duly  signed  and 
isealed,  but  with  the  name  of  the  transferee  in  blank,  is  void 
absolutely.'  In  those  English  companies,  however,  whose  char- 
ters do  not  require  transfers  to  be  sealed,  the  transfer  may  be 
by  an  or<Jinary  instrument  in  writing,  and  the  presence  of  a  seal 
will  be  disregarded.^ 

§  378.  The  assignment  of  the  certificate  of  stoclc  estops  the 
transferrer  from  claiming  any  further  title  in  the  stock  as 
against  subsequent  iqna  fide  trfinsferees,  although  such  assign- 
ment he  not  registered,^ — There  is  no  case  which  denies  this 
principle  of  law.  On  close  examination  of  tjie  cases  which 
seem  to  militate  against  it,  it  will  be  found  that  the  issue  in-  • 

Bank,  46   N.  Y.   335 


1  pibblewhite  u  j^cMorine,  6|M.  & 
W.  2()0  (1840),  per  Parke,  k;  Tayler 
^.  Great  India'ri,  etc.  E'y,  4  De  (x.  & 
J.  559  (1859);  Societe  Gfenerale  v. 
Tramways  Union  Co.,  L.  E.  14  .Q.  B. 
D.  434  (1884),  where  transfer  was  to 
be  by  deed;  afE'd,  Societe  G6nerale  v. 
Walker,  L.  R.  11  App.  20  (1885).  Cf. 
§  325,  supra,  and  §§  380,  416,  infra. 

2iJe  Tees  Bottle  Co.,  33  L.  T.  Eep. 
834  (1876);  Walker  v.  Bartlett,  36 
Eng.  L.  &  Eq.  369  (1856);  Be  Barned's 
Banking  Co.,  L.  'R.  8  Ch.  App.  105 
<1867);  Ex  parte  Sargent,  L.  R  17 
Eq.  278  (1874);  Ortigosa  v.  Brown,  47 
!L.  J.  (Ch.)  168  (1878).  Transfer  of  cer- 
tificates in  England  must  be  under 
seal.  Be  Balkis  ConsoL  Co.,  58  L.  T. 
Rep.  300  (1888).  The  American  oases 
incline  to  the  opinion  that,  even 
though  a  seal  were  required,  the 
sealed  transfer  would  not  be  void  be- 
cause of  the  blanks  left  in  it.  Bridge- 
port Bank  v.  New  York,  etc.  El.  R.,  30 
Conn.  231,  274  (1861);  Commercial 
Bank  v.  Kortright,  22  Wend.  348 
.  (1839>;  Matthews  v.  Massachusetts 
Nat.  Bank,  1  Holmes,  396,  407  (1874); 
S.  C,  16  Fed.  Cas.  1113, 1118;  McNeil 
47  73' 


V.  Ten^i  Nat. 
(1871). "     ' 

'Scott  V.  Pequonnock  Nat.  Bank 
(U.  S.  C.  Ct.),  15  Fed.  Rep.  494  (1883); 
Brown  v.  Smith,  123  Mass.  589  (1877); 
Fitchburg  Sav.  Bank  v.  Torrey,  134 
Mass.  389  (1883);  Duke  v.  Cahawba 
Nav.  Co.,  10  Ala.  83  (1846);  Chouteau 
Spring  Co.  v.  Harris,  20  Mo.  382  (1855); 
St.  Louis  P.  Ins.  Co.  v.  Goodfellow,  9 
Mo.  149  (1845);  Gilbert  v.  Manchester 
Iron  Mfg.  Co.,  11  Wend.  637  (1834); 
Sargent  v.  Essex  Marine  R'y  Corp.,  26 
Mass.  203  (1829);  Nesmith  v.  Wash- 
ington Bank,  23  Mass.  324  (1838);  Sar- 
gent V.  Franklin  Ins.  Co.,  25  Mass.  90 
(1829);  Conant  v.  Reed,  1  Ohio  St.  203 
(1853);  Baltimore,  etc.  R'y  v.  Sewell, 
35  Md.  238  (1871);  Bank  of  America 
V.  McNeil,  10  Bush  (Ky.),  54  (1873); 
U.  S.  V.  Vaughan,  3  Binn.  (Pa.)  394 
(1811);  Beokwith  v.  Burrough,  13  R.  I. 
394  (1881);  Farmers',  etc.  Bank  v. 
Wasson,  48  Iowa,  336  (1878);  GarroU 
V.  MuUanphy  Sav.  Bank,  8  Mo'.  App. 
349  (1880);  Broadway  Bank  v.  McEl- 
rath,  13  N  J.  Eq.  24  (1860);  Smith  v. 
Crescent  City,  etc.  Co.,  80  La.  Ann. 
1378  (1878);  People's  Bank  v.  Gridley, 
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Tolved  -was  whether  the  unregistered  transferee  was  protected 
against  third  persons  who  claimed  title  back  of  the  transf  errer. 
The  transferrer  himself  is  not  allowed  to  impeach  his  unregis- 
tered transferee's  title.  Even  in  Connecticut,  where  at  an  early 
day  the  court  held  that  the  registry  was  the  originating  act  of 
the  title  of  the  transferee,  the  court  was  considering  the  rights 
of  third  persons,  and  not  the  rights  of  the  transferrer  himself.* 
That  the  transferrer  cannot  question  the  completeness  of  his 
transfer  of  title  is  a  rule  binding  not  only  on  himself,  but  also 
upon  his  assignees  in  bankruptcy  or  insolvency.^  The  trans- 
feree is  estopped  also  from  attacking  the  assignment  of  the  cer- 
tificate on  the  ground  of  informalities  in  the  transfer.^  A  'bona 
fide  pledge  of  stock  indorsed  in  blanlc  on  the  back  is  protected.* 
In  MLi,ryland,  however,  a  distinction  is  drawn  between  the  rights 
of  a  Ijona  fide  purchaser  and  a  hona  fide  pledgee.  It  is  held 
that  the  usual  form  of  transfer  on  the  back  of  certificates  of 
stock,  signed  by  the  stockholder,  with  the  name  of  the  trans- 
feree left  blank,  does  not  protect  a  lona  fide  pledgee.  The 
pledgee  is  chargeable  with  notice  of  aU  the  facts  and  equities.* 

91  m.  457  (1879).  Nor  can  the  trans-  (1863);  Sibley  v.  Quinsigamond  Nat. 
ferrer  avoid  the  assignment  before  Bank,  133  Mass.  515  (1883). 
registry  on  the  ground  that  no  con-  3  Holyoke  Bank  v.  Goodman  Paper 
sideration  passed.  Hall  u  U.  S.  Ins.  Mfg.  Co.,  68  Mass.  576  (1852);  Ma- 
Co.,  5  GUI  (Md.),  484  (1847);  Cushman  guire's  Case,  3  De  G.  &  S.  31  (1849); 
V.  Thayer  Mfg.  Co.,  76  N.  Y.  365  (1879).  Sheffield,  etc.  E'y  v.  "Woodcock,  7  M. 
Such  an  assignment  satisfies  a  con-  &  W.  574  (1841);  Cheltenham,  eta. 
tract  to  sell  stock.  White  v.  Salis-  R'y"- Daniel,  2  Q.B.  381  (1841);  Home 
bury,  33  Mo.  150  (1863);  Merchants'  Stock  Ins.  Co.  v.  Sherwood,  72  Mo. 
Nat.  Bank  v.  Richards,  6  Mo.  App.  461  (1880).  The  legal  sufficiency  of 
454  (1879).  The  fact  that  the  corpo-  the  instrument  of  transfer  cannot  be 
ration  subsequently  refuses  to  regis-  questioned  by  the  transferrer.  Che-w 
ter  the  transfer  does  not  prevent  v.  Bank  of  Baltimore,  14  Md.  299 
title  passing,  as  between  transferrer  (1859). 

and  transferee.    Crawford  u  Provin-       <  Gilbert  u  Erie  Bldg.  Assoc.,  39  AtL 

cial  Ins.   Co.,  8  Up.  Can.  C.  P.  263  Rep.  291  (Pa.,  1898). 
(1859).  5  Under  this  decision  it  would  seem 

1  Northrop  v.  Newtown,  etc.  Co.,  3  to  be  necessary  to  enlarge  the  terms 

Conn.  544,  553(1831);  Fisher  u  Essex  and  form  of  the  usual  assignment 

Banl^  71  Mass.  373  (1855),  the  rights  and  power  of  attorney  on  the  back 

of  attaching  creditors  being  involved,  of  certificates  of  stock.    German  Sa v. 

"iEx  parte  Dobson,  3  Mont,  D.  &  Bank  v.  Renshaw,  28  AtL  Rep.  281 

DeG.  685(1842);  Dickinson  u  Central  (Md.,  1894),  a  case  wherein  a  broker 

Nat.  Bank,  139  Mass.  279  (1880);  Mor-  holding  stock  on  a  margin  repledged 

ris  V.  Cannan,  4  De  G.,  F.  &  J.  581  it  at  a  bank. 
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§  3T9.  Effect  of  charter  provision  requiring  registry. —  This 
rule  prevails  even  though  the  certificate  or  by-laws,  or  charter 
itself,  declares  that  a  transfer  shall  not  be  legal  or  complete  or 
effectual  until  it  is  registered  on  the  corporate  books.^  As 
between  the  transferrer  and  transferee,  the  unregistered  assign- 
ment is  complete  and  effectual  in  contradiction  of  such  decla- 
rations. The  courts  construe  these  provisions  of  the  certificate 
or  by-laws  or  charter  to  be  intended,  not  to  affect  the  rights 
of  the  transferee  as  against  the  transferrer,  but  to  affect  the 
rights  of  the  transferee  as  against  attaching  creditors  of  his 
transferrer  and  other  third  parties  claiming  an  interest  in  the 
stock,  and  also  to  affect  his  right  to  claim  dividends,  the  priv- 
ilege of  voting,  and  other  rights  of  a  stockholder.^ 

§  380.  Certificate  of  stock  may  he  assigned  with  the  name  of 
the  transferee  left  Manic. —  By  a  commercial  usage,  which  has 
been  repeatedly  recognized  as  valid  by  the  courts,  certificates 
of  stock  may  be  assigned  by  a  transfer  duly  signed  by  the  trans- 
ferrer, but  with  the  name  of  the  transferee  left  blank.'    Gen- 


1  Johnston  v.  Laflin,  103  IT.  S.  800, 
804  (1880;,  affirming  5  DilL  65  (1878); 
S.  C,  13  Fed.  Cas.  758;  Noyes  v. 
Spaulding,  37  Vt.  430  (1855),  where 
the  conrt  said:  "That  provision  is 
similar  to  the  statute  in  tliis  state  in 
relation  to  the  transfer  of  real  es- 
tate, under  which  it  has  uniformly- 
been  held  that  the  title  passes  to  the 
grantee  as  between  the  parties  to  the 
conveyance,  though  the  deed  is  un- 
recorded. .  .  .  The  object  of  having 
the  transfer  recorded  on  the  books 
of  the  corporation  is  notice,  and  that 
is  the  only  object.  For  that  reason 
the  transfer,  though  unrecorded,  is 
good  against  the  party  and  all  those 
who  have  notice  in  fact  of  the  trans- 
fer." U.  S.  V.  Cutts,  1  Sumn.  183 
(1833);  S.  C,  35  Fed.  Cas.  745;  First 
Nat.  Bank  v.  Oifford,  47  Iowa,  575 
(1877).  The  same  provision  was  in- 
volved in  nearly  all  the  cases  cited 
in  preceding  sections.  See  also  John- 
son V.  Underbill,  53  N.  Y.  303  (1878); 
Bank  of  Utica  v.  Smalley,  3  Cow.  770 
(1834);  Baldwin  v.  Canfleld,  36  Minn. 


43  (1879),  where  the  court  said  that 
charter  "  provisions  of  this  kind  are 
intended  solely  for  the  protection 
and  benefit  of  the  corporation;  they 
do  not  incapacitate  a  shareholder 
from  transferring  his  stock  without 
any  entry  upon  the  corporation 
books." 

^Continental  Nat.  Bank  v.  Eliot 
Nat.  Bank,  7  Fed.  Rep.  369  (1881); 
Merchants',  etc.  Bank  v.  Richards,  6 
Mo.  App.  454  (1879);  and  cases  cited 
supra,  and  §  465,  infra. 

3  Walker  v.  Detroit  Transit  R'y,  47 
Mich.  388  (1883);  Pennsylvania  R.R's 
Appeal,  86  Pa.  St  80  (1878);  Cutting 
V.  Damerel,  88  N.  Y.  410  (1883);  Ger- 
man Union,  etc.  Assoc,  v.  Sendmeyer, 
50  Pa.  St.  67  (1865) ;  JEx  parte  Sargent, 
L.  R.  17  Eq.  373  (1874);  Ortigosa  v. 
Brown,  47  L.  J.  (Ch.)  168  (1878);  Re 
Bamed's  Banking  Co.,  L.  R.  3  Ch. 
App.  105  (1867).  Cf.  §§  335, 377,  supra; 
§  416,  infra.  A  power  of  attorney  on 
the  back  of  a  certificate  of  stock 
signed  in  blank  is  sufficient  to  trans- 
fer shares  of  stock  in  a  corporation. 
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erally  tlie  combined  instrument  of  transfer  and  power  of  attor- 
ney on  the  back  of  the  certificate  is  signed  by  the  stockholder 
and  delivered  to  the  purchaser,  with  the  names  of  the  trans- 
feree and  of  the  attorney  left  blank.  Such  a  certificate  of  stock, 
transferred  in  blank,  may  be  sold  and  passed  from  hand  to 
hand ;  and  each  purchaser  of  it  is  entitled  to  the  same  rights 
against  his  tr9,nsferrer  or  previous  transferrers  as  he  would 
have  if  the  names  of  the  successive  holders  appeared  on  the 
certificate  itself.  Any  purchaser  of  the  certificate,  duly  signed 
but  transferred  in  blank,  may  fill  up  the  blanks  and  insert  his 
own  name.'  He  may  fill  in  his  own  name  as  transferee,  and 
th,e  name  of  an  agent  as  the  attorney  to  make  the  registry,  or 
he  may  leave  the  latter  blank  and  allow  the  registry  clerk  to 
fill  in  his  own  name,  as  is  frequently  (done. 

B.    METHOD   OF   EEGISTEEING  A   TEANSFEE   OF   STOCK. 

§  381.  Registry  an  important  part  of  a  transfer  ofstoclc. — 
The  effect  of  obtaining  a  registry  or  of  neglecting  to  obtain  a 
registry  of  the  transfer  on  the  corporate  books,  immediately 
after  purchasing  the  same  from  the  vendor,  has  given  rise  to 
niuch  litigation  and  much  apparent  confusion.  A  registry  of 
the  transfer  is  important  in  two  respects:  First,  as  regards  the 
rights  of  the  purchaser  in  reference  to  the  corporation;  second, 

Aiidrews  V.  Worcester,  etc.  R.  R,  159  (1874).  As  to  the  English  rule,  where 
Mass.  64  (1893).  "  Even  in  the  ab-  the  charter  requires  transfers  to  be 
sence  of  such  usage,  a  blank  transfer  under  seal,  see  §  377,  supra.  See  also 
ou  the  back  of  the  certificate,  to  Colonial  Bank  v.  Hepworth,  L.  R.  36 
which  the  holder  has  aflSxed  his  Ch.  D.  36(1887);  Williams  u  Colonial 
name,  is  a  good  assignment;  and  a  Bank,  L.  R.  36  Ch.  D.  659  (1887);  Nan- 
party  to  whom  it  is  delivered  is  au-  ney  v.  Morgan,  L.  R.  35  Ch.  D.  598 
thorized  to  fill  it  up  by  writing  a  (1887). 

transfer  and  power  of  attorney  over  '  Broadway  Bank  v.  McElrath,  13 
the  signature."  McNeil  u  Tenth  Nat.  N.  J.  Eq.  24(1860);  Matthewsv.  Massa- 
Bank,46N.y.335,331(1871).  "There  ohusetts  Nat.  Bank,  1  Hohnes,  396 
is  no  force  in  the  suggestion  that  the  (1874) ;  S.  C,  16  Fed.  Cas.  1113 ;  Bridge- 
power  of  attorney  in  the  present  case  port  Bank  v.  New  York  &  N.  H.  R.  R, 
was  incomplete,  because  there  were  30  Conn.  231  (1861);  Kortright  v.  Buf- 
blanks  for  the  number  of  shares  falo  Com.  Bank,  20  Wend.  91  (1838); 
and  for  the  name  of  the  attorney.  -  affd,  Commercial  Bank  v.  Kortright, 
Any  holder  might  fill  up  the  blanks  23  Wend.  348  (1839);  Otis  v.  Gardner, 
and  constitute  himself  the  attorney.  105  111.  436  (1883) ;  Mount  Holly,  etc. 
These  points  are  too  well  settled  to  Co.  v.  Ferree,  17  N.  J.  Eq.  117  (1864); 
need  discussion."  Holbrook  v.  New  Prall  t'.  Tilt,  28  N.  J.  Eq.  479  (1877); 
Jersey  Zinc  Co.,  57  N.  Y.  616,  633  Leavitt  v.  Fisher,  4  Duer,  1,  20  (1854)! 
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in  regard  to  the  rights  of  the  purchaser  as  regards  third  per- 
sons who  are  either  creditors  of  the  old  registered  stockholders 
or  have  claims  upon  the  stock  in  question.  So  far  as  the  cor- 
poration is  concerned,  it  is  bound  io  recognize  only  the  regis- 
tered stockholder.^  To  him  is  accorded  the  right  to  vote,  draw 
dividends,  and  exercise  the  general  rights  of  stockholdership. 
The  unregistered  purchaser  of  stock  cannot  claim  such  rights. 
All  the  cases  agree  in  this  result  of  a  hfeglect  to  register  a 
transfer.  As  regards  the  rights  of  third  persons,  however,  the 
courts  of  the  different  statfes  vary  widely  in  their  opinions. 
Generally  iUe  question  arises  by  reason  of  an  attachment  or 
execution  levied  by  a  creditor  of  the  transferrer  against  the 
stock  standing  on  the  corporate  books  in  the  name  of  the  trans- 
ferrer, who  has  already  sold  and  assigned  the  certificate  of 
stock  to  another.  As  a  general  rule,  it  may  be  said  that  a  pur- 
chaser of  a  certificate  of  stock  is  usually  protected  as  fully 
without  a  registry  on  the  corporate  books  as  he  would  be  by  a 
registry,  so  lar  as  subsequent  attachments  and  most  other  pos- 
sible equities  against  the  stock  are  concerned.^  This  is  the  rule 
in  N"ew  York  and  most  of  the  states.  In  Connecticut  and  some 
other  states  a  contrary  rule  prevails.  In  Massachusetts,  Illi- 
nois, JSTew  Hampshire,  and  elsewhere,  statutes  have  changed 
the  old  rule  so  that  it  now  accords  with  that  of  New  York.' 

§  382.  Formalities  of  making  registry  —  Stock  ledger  not 
necessary. —  The  customary  method  of  registering  a  transfer  of 
stock  on  the  corporate  books  is  simple.  The  registered  stock- 
holder, or  his  attorney  in  fact,  whose  name  is  written  in  the 
blank  power  of  attorney,  applies  to  the  corporate  officer  having 
charge  of  the  transfer  books,  and  requests  a  registry  of  the 
transfer  to  a  person  designated  by  a  name  written  in  the  form 
of  transfer.  Books  of  transfer  are  kept  for  pm-poses  of  regis- 
tering, and  upon  such  an  application  and  a  sm'render  of  the  old 
certificate  the  old  stockholder  or  his  attorney  makes  the  regis- 
try and  a  new  certificate  is  issued.* 

1  Eegistry  herein  means  not  only  an    ered  in  chs.  XXI,  supra,  and  Xx  Vll, 
actual  registry,  but  also  a  request  to    infra. 

the   corporation   to   allow  registry,  3  This  statute  is  referred  to  in  i^  488, 

where  improperly  refused  by  it.    See  infra. 

§  383,  infra.  ^  Burrall  v.  Bushwick  R.  R.,  75  N.  Y. 

2  These  various  questions  are  consid-  311  (1878);  Green  Mount,  etc.  Co.  v. 

BuUa,  40  Ind.  1  (1873). 
741 


§  3S2.] 


FOEMALITIES   OF   TEA^SFEE   AKD   EEGISTEY.       [CH.  XXn. 


Any  suitable  registry  or  stock  list,  or  formal  entry  on  the 
corporate  books,  suffices.  Xo  special  book  need  be  kept  for 
that  purpose.'  TThere  the  stock  book  of  the  corporation  is 
locked  up  and  cannot  be  reached,  the  directors  may  adopt  a 
new  stock  book  and  minute  book,  and  make  transfers  of  stock.^ 
Where  the  company  does  not  keep  a  transfer  book,  the  trans- 
fer of  stock  is  complete  when  the  owner  of  stock  transfers  the 
certificate  on  the  back  and  delivers  it  to  the  secretary  in  order 
that  a  new  certificate  may  be  issued  to  the  transferee.'  The 
demand  for  registry  should  be  made  upon  the  principal  oiBcer 
•or  clerk  at  the  office  of  the  corporation.  When  so  made  it  is 
sufficient.*    The  method  of  registry  may  be  regulated  by  the 


1 "  All  that  is  necessary,  when  the 
transfer  is  required  by  law  to  be 
made  upon  the  books  of  the  corpora- 
tion, is  that  the  fact  should  be  appro- 
priately recorded  in  some  suitable 
register  or  stock  list,  or  otherwise 
formally  entered  upon  its  books. 
For  this  purpose  the  account  in  a 
stock  ledger,  showing  the  names  of 
the  stockholders,  the  number  and 
amount  of  the  shares  belonging  to 
each,  and  the  sources  of  their  title, 
whether  by  original  subscription  and 
payment  or  by  derivation  from  others, 
is  quite  suitable,  and  fully  meets  the 
requirements  of  the  law."  National 
Bank  v.  Watsontown  Bank,  105  IT.  S. 
217  (1881). 

2  Be  Argus  Co.,  138  N.  Y.  557  (1893). 

3  Chemical  Xat.  Bank  v.  Colwell,  133 
N.  T.  250  (1892).  A  stockholder  is 
liable  by  statute  on  stock  where  he 
has  merely  transferred  the  certificate 
and  no  effort  has  been  made  to  com- 
plete the  transfer  on  the  corporate 
books.  Where  there  is  no  transfer 
book,  but  certificates  are  merely  can- 
celed and  new  ones  issued,  this  is 
sufficient  to  effect  a  transfer  on  the 
corporate  books.  Plumb  v.  Bank  of 
Enterprise,  48  Kan.  484  (1892).  Where 
the  corporation  keeps  a  stock-cer- 
tificate book  but  no  transfer  book,  a 
transfer  on  the  back  of  a  certificate, 
which  is  then  canceled  and  pasted 


back  in  the  certificate  book,  and  a 
new  certificate  issued  to  the  trans- 
feree, is  a  sufficient  transfer  to  con- 
stitute a  transferee  a  stockholder.  He 
may  vote  at  elections,  and  an  assign- 
ment by  the  corporation  on  the  direc- 
tion of  officers  elected  by  such  a 
transferee  is  valid.  Such  a  transfer 
is  valid  also,  although  a  by-law  pro- 
vided that  before  selling  his  stock  a 
stockholder  must  offer  it  to  other 
stockholders  for  purchase.  Ameri- 
can Kat  Bank  v.  Oriental  Mills,  17 
R  L  551  (1891).  A  certifioate-of-stock 
book  is  sufficient  to  show  stockholder- 
ship,  if  there  are  no  transfer  or  stock 
books,  even  though  the  statute  re- 
quires the  latter  to  be  kept.  Knowles 
V.  Sandercock,  107  CaL  629  (1895).  A 
mere  memorandum  of  a  sale  of  stock, 
made  by  the  corporation  in  the  cer- 
tificate book,  was  held  a  sufficient 
transfer  to  sustain  a  lien  in  Bank  of 
Commerce  v.  Bank  of  Nevrport,  63 
Fed.  Rep.  898  (1894):  50  X.  E.  Rep.  903. 
*  "  It  is  sufficient  for  tn'm  to  apply 
at  the  bank  during  the  usual  hours  of 
business,  and  make  his  demand  upon 
the  officers  and  clerks  who  may  be  in 
attendance  there;  and,  in  case  they 
are  not  authorized  to  transact  that 
particular  business,  they  must  either 
refer  him  to  the  proper  officer  in  the 
bank  or  procure  the  attendance  of 
such  officer,  or  of  the  board  of  direct- 
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-by-laws  of  the  corporation.  Thus,  a  hy-law  that  the  stock  shall 
be  transferable  by  indorsement  in  writing,  made  in  the  pres- 
ence of  the  cashier  or  two  other  witnesses,  has  been  sustained 
as  valid,  and  is  complied  with  only  by  the  presence  and  signa- 
ture of  the  cashier  or  of  the  witnesses.^  So,  also,  of  a  by-law  re- 
quiring registry  in  the  presence  of  the  president  and  secretary 
of  the  company.'  But  a  bj-'-law  requiring  the  assent  of  the 
president  of  the  corporation  to  the  registry  of  a  transfer  would 
be  in  restraint  of  trade  and  void.'  A  delivery  of  certificates  to 
the  corporation,  and  a  mere  request  to  the  corporate  oiScers 
to  make  the  transfer,  is  not  a  registry  until  the  entry  is  actually 
made.* 

The  fact  that  the  registry  clerk  marks  on  the  instrument  of 
transfer  the  words  "  received  for  record  "  does  not  constitute  a 
registry.^  A  memorandum  on  the  stock-book  that  the  stock  has 
been  transferred  r.s  collateral  security  is  sufficient  to  give  the 
transfer  precedence  over  an  attachment.^   It  has  been  held  that, 


ors,  if  necessary,  without  any  tm- 
reasonable  delay.  .  .  .  In  the  absence 
of  any  proof  to  the  contrary,  it  may 
he  fairly  presumed  that  the  principal 
officer  or  clerk  in  attendance  at  the 
bank,  during  the  usual  hours  of  busi- 
nesss,  is  authorized  to  permit  such  a 
transfer  when  proper."  Commercial 
Bank  v.  Kortright,  22  Wend.  348, 
351  (1839);  Case  v.  Bank,  100  U.  S. 
446  (1879).  where  application  to  the 
cashier  was  held  to  be  proper:  Mc- 
Murrich  v.  Bond  Head  Harbor  Co.,  9 
Up.  Can.  Q.  B.  333  (1852),  where  the 
application  was  to  the  secretary; 
Goodwin  v.  Ottawa,  etc.  R'y,  13  U.  C. 
C.  P.  254  (1863),  where  an  application 
to  secretary  and  treasurer  was  sus- 
tained; Green  Mount,  etc.  Co.  v. 
Bulla,  45  Ind.  1  (1873),  where  the 
application  was  to  the  president. 
Presentation  of  the  certificate  of 
stock,  duly  indorsed,  to  the  person  in 
charge  of  the  office  of  the  corpora- 
tion is  a  sufficient  demand  of  trans- 
fer. Dunn  V.  Star  F.  Ins.  Co.,  19  N.  Y. 
Week.  Dig.  531  (1884). 
1  Dane  v.  Young,  61  Me.  160  (1873). 


2  Planters',  etc.  Ins.  Co.  v.  Sehna 
Sav.  Bank,  63  Ala.  585  (1879). 

3  Sargent  v.  Franklin  Ins.  Co.,  25 
Mass.  90  (1829). 

<  Brown  v.  Adams,  5  Biss.  181  (1870); 
S.  C,  4  Fed.  Cas.  350.  Nor  wiU  a  mere 
entry  of  credit  to  the  transferee,  on 
the  treasurer's  books,  suffice.  Marl- 
borough Mfg.  Co.  V.  Smith,  2  Conn. 
579  (1818).     Cf.  §  258,  supra. 

5  Northrop  v.  Newtown,  etc.  Co.,  3 
Conn.  544  (1821);  Northrop  v.  Curtis, 
5  Conn.  246  (1834).  But  a  memoran- 
dum entered  on  the  stub  in  the 
stock  book  opposite  to  the  certificate 
issued,  that  that  certificate  has  been 
transferred,  is  a  sufficient  registry 
as  against  attaching  creditors  of  the 
transferrer.  Fisher  v.  Jones,  83  Ala. 
117  (1887).  A  mere  letter  from  the 
transferee  to  the  corporation  that  he 
has  purchased  the  certificate  is  in- 
sufficient, even  though  such  letter  is 
pinned  to  the  transfer  book.  Newell 
V.  Wilhston,  138  Mass.  240  (1885). 

6  Moore  v.  Marshalltown,  etc.  Co., 
81  Iowa,  45  (1890). 
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-    .;        , 

■where  the  corporation  has  a  branch  registry  office  in  another 
state,  a  registry  in  the  branch  office  is  not  an  etfectual  registry 
ilntil  it  has  been  reported  ahd  eit&red  in  the  books  Of  the  main 
office  of  the  corporation. ^  If  the  corporation  does  hot  keep  books, 
for  the  registry  of  transfers  of  stock,  a  mere  notice  to  the  corpo- 
ration that  a  transfer  has  been  made  conStitiitfes  a  registi-y.^  But 
if  the  statute  or  charter  requires  a  transfer  to  be  made  on  the 
corporate  books,  ho  registry  is  possible  until  such  books  are  ob- 
ta,ined  and  opened.'  If  the  corporation  liever  issues  certificates 
of  stock,  the  stockholder  cannot  demand  them.''  If  the  corpo- 
ration cannot  allow  the  i-egistry  on  account  of  an  injunction,  it 
is  nevertheless  bound  to  respect  the  rights  of  a  transferee  who 
^iveS  hotice  to  it  of  the  transfer.'  The  issue  of  a  hew  certifi- 
cate of  stock  is  not  essehti^l  to  the  completeness  of  a  registry 
of  the  traH^fer.*  If  the  corporaition  delays  unreasonably  in 
allowing  a  registry,  it  is  liable  in  damages  to  the  applicant  for 
registry.'' 

The  instrument  of  transfer  must  be  in  proper  form.'    Unless 
the  old  stockholder  or  his  duly-authorized  attorney  offers  to 


^Pinkerton  v.  Manchester,  etc.  R. 
E.,  43  N.  H.  424  (1861). 

^  Crawford  v.  Provincial  Ins.  Co.,  8 
U.  C.  C.  P.  263  (1859):  Agricultural 
Bank  v.  Wilson,  34  Me.  273  (1844), 
holding  that  a  transfer  on  the  books 
of  a  corporation  of  stock  for  which 
certificates  had  not  been  issued  is 
sufficient  to  pass  the  property  in  the 
stock,  and  a  valid  consideration  for 
a  note  given  in  pajmient. 

3  McCourry  v.  Dorenius,  10  N.  J.  L. 
245  (1828).  Where  the  corporation 
keeps  no  stock  ledger,  a  transfer  is 
sufficiently  registered  when  the  old 
certificate  is  surrendered,  a  new  one 
issued,  and  the  new  name  entered 
on  the  subscription  list.  Stewart  v. 
Walla  Walla,  etc.  Co.,  1  Wash.  St.  531 
(1889). 

1  Thorp  V.  Woodliull,  1  Sandf.  Ch. 
411  (1844).    See  §§  61,  192,  supra. 

5  Purchase  v.  New  York  Exch. 
Bank,  3  Bob.  (N.  Y.)  164  (1863). 

6  First    Nat.   Bank   v.   Gifford,  47 


Iowa,  575  (1877);   Chouteau  Spring- 
Co.  V.  Harris,  20  Mo.  383  (1855). 

'  Sutton  V.  Bank  of  England,  1  Car. 
&  P.  193  (1834),  where  the  bank  de- 
layed longer  than  one  day^  the  cus- 
tomary time,  and  refused  to  give  any- 
reason  therefor:  Catchpole  u  Amber- 
gate,  etc.  Ry,  1  El.  &  B.  Ill  (1853), 
where,  by  reason  of  the  delay,  the 
stock  was  forfeited,  notice  of  forfeit- 
ure going  to  the  old  stockholder.  See- 
also  Healey,  Cona.panies  Law,  3d  ed., 
p.  93.  Although  the  directors  are  en- 
titled to  reasonable  time  to  decide 
whether  to  make  a  transfer,  yet,  if 
they  have  '  already  made  up  their 
minds,  the  measure  oi  damages  for 
refusal  is  the  price  of  the  stock  on 
the  day  when  the  application  was 
made.  Re  Ottos,  etc.  Mines,  [1893] 
1  Ch.  618. 

8  Queen  v.  General  Cemetery  Co.,  6 
El.  &  B.  415  (1856),  holding  that  the- 
deed  of  transfer,  where  a  deed  is 
necessary,  must  be  properly  drawn.. 
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make  the  registry,  fixe  corporation  may  refuse  to  allow  it.'  The 
power  of  attorney  musf  run  from  the  previous  registered  stock- 
holder, and  not  from  an  intermediate  unregistered  transferee 
of  the  certificate.^  Transfers  under  banlcruptcy  or  insolvent 
laws  are  to  be  registered  like  voluntary  transfers.'  In  England 
a  written  acceptance  of  the  stock  by  the  transferee  is  required.* 

A  mere  notice  to  the  corporation  that  an  assignment  has 
been  made  need  not  be  considered  by  the  corporation.'  Where, 
however,  the  transferee  giving  such  notice  does  not  obtain 
registry  because  the  corporation  refuses,  for  any  reason,  to 
make  the  registry,  the  mere  notice  must  be  borne  in  mind  by 
the  corporation,  and  the  rights  of  the  applicant  preserved  by 
it,  as  regards  future  registries.* 

§  383.  Formalities  of  registry  may  he  ibaived  hy  the  corpo- 
ration.—  The  corporation  may  waive  the  formalities  connected 
with  a  registry  of  transfer,  and  when  it  does  so  the  transferee 
becomes  a  stockholder  as  completely  as  though  registry  had 
been  regularly  made.''    Frequently  the  wdiver  arises  by  plac- 


See  also  Sooiete  Gfenferale  v.  Walker, 
L.  R.  11  App.  20  (1885). 

1  Mechanics',  Banking  Assoc,  v. 
Mariposa  Co.,  3  Eob.  (N.  Y.)  395  (1865). 

2Dmin  u.  Commercial  Bank,  11 
Barb.  580  (1853). 

^Duttpn  V.  Connecticut  Bank,  18 
Conn.  493  (1840);  State  v.  Ferris,  43 
Conn.  560  (1875). 

*  Ortigosa  v.  Brown,  47  L.  J.  (Ch.) 
168  (1878).  The  Joint-stock  Compa- 
nies Act  of  1856  required  such  an  ac- 
ceptance. The  act  of  1863,  repealing 
the  act  of  1856,  prescribed  that  trans- 
fers should  be  made  as  was  custom- 
ary, unless  the  by-laws  prescribed 
otherwise.  Hence,  in  the  absence  of 
by-laws,  the  written  acceptance  is 
held  to  be  customary  and  necessary. 
In  England,  where  a  transfer  of  stock 
is  made  by  first  applying  to  the  com- 
pany, and  having  the  company  cer- 
tify that  the  certificate  of  stock  had 
been  lodged  with  the  company,  and 
then  the  money  is  paid,  it  is  held  that 
the  party  purchasing  the  stock  on  the 
faith  of  this  certificate  of  the  com- 


pany cannot  hold  the  company  liable 
although  it  turns  out  that  the  vendor 
was  not  entitled  to  the  stock,  and 
consequently,  the  whole  capital  stock 
being  already  issued,  that  the  trans- 
fer could  not  be  made.  The  court 
held  that  the  certification  was  ultra 
vires  and  hence  not  enforceable. 
Bishop  V.  Balkis  Consol  Co.,  L.  R.  35 
Q.  B.  D.  77,  513  (1890),  the  court,  how- 
ever, dissenting  from  the  view  that 
the  certification  was  ultra  vires,  but 
holding  that  the  certification  did  not 
warrant  the  title  nor  the  validity  of 
the  various  documents. 

5  Stockwell  V.  St.  Louis  Merc.  Co., 
9  Mo.  App.  133  (1880). 

6  See  p.  744,  note  5,  supra.  See  also 
§  532,  infra. 

'  Richmondville  Mfg.  Co.  v.'  Prall, 
9  Conn.  487  (1888);  Clowes  v.  Brettell, 
11  M.  &  W.  461  (1843);  Sadler's  Case, 
3  De  G-.  &  S.  36  (1849);  Chambers- 
burg  Ins.  Co.  V.  Smith,  11  Pa.  St.  120 
(1849);  Walters's  Case,  3  De  G.  &  S. 
149  (1850);  Bain  v.  Whitehaven,  etc. 
E'y,  3  H.  L.  Cas.  1  (1850);  Wills  v. 
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ing  the  transferee's  name  on  the  list  of  stockholders,  although 
no  formal  registry  has  been  had.'  Even  a  charter  requirement 
that  the  consent  of  the  directors  to  a  registry  of  transfer  shall 
he  obtained  may  be  waived  by  the  corporation.*  The  corpo- 
ration, by  paying  dividends  to  an  unregistered  transferee  of 
stock,  thereby  waives  the  formalities  of  registry.'  When  the 
corporation  refuses  to  allow  a  registry  for  reasons  other  than 
those  connected  with  the  mere  formalities  of  registry,  or  for 
reasons  not  given  to  the  applicant,  it  waives  its  right  to  insist 
on  them,  and  cannot  afterwards  claim  that  the  applicant  did 
not  conform  to  such  technicalities.*    A  failure,  however,  on  the 

Murray,  4  Exch.  843  (1850);  YeUand's    Telland's  Case,  5  De  G.  &  Sm.  395 


Case,  5  De  G.  &  Sm.  395  (1858);  Powis 
V.  Harding,  1  C.  B.  (N.  S.)  533  (1857); 
Henderson  v.  Royal  British  Bank,  7 
El.  &  B.  356  (1857);  DanieU  v.  Royal 
British  Bank,  1  H.  &  N.  685  and  note 
(1857);  East  Gloucestershire  R'y  v. 
Bartholomew,  L.  R.  3  Exch.  15  (1867); 
Ind's  Case,  L.  R.  7  Ch.  App.  485  (1872); 
Weber  v.  Fickey,  53  Md.  500,  516 
<1879);  Home  Stock  Ins.  Co.  v.  Sher- 
wood, 72  Mo.  461  (1880);  Isham  v. 
Buckmgham,  49  N.  Y.  216  (1872). 
"Where  a  party  about  to  take  stock 
in  pledge  inquires  of  the  corpora- 
tion as  to  its.value,  and  as  to  whether 
there  was  any  lien  upon  the  stock, 
and  no  lien  is  claimed,  and  he  then 
takes  the  stock  in  pledge  and  causes 
an  indorsement  thereof  to  be  made 
on  the  stub  of  the  stock  book  of  the 
corporation,  the  corporation  cannot 
thereafter  claim  a  lien  as  against 
him;  and,  moreover,  a  subsequent 
transfer  of  the  stock  by  the  pledgor 
to  the  corporation  as  security  for  a 
debt  due  from  him  to  it  does  not 
take  precedence  over  the  first  pledge, 
the  certificates  themselves  having 
been  transferred  to  the  first  pledgee, 
but  not  transferred  on  the  books. 
Des  Moines,  etc.  Co.  v.  Des  Moines, 
etc.  Bank,  66  N.  W.  Rep.  914  (Iowa, 
1896).  See  also  §§  258, 260, 262.  supra. 
1  Upton  V.  Burnham,  3  Biss.  431, 
630  (1873);  S.  C,  28  Fed.  Cas.  831, 833; 


(1853). 

^  Ex  parte  Walton,  36  L.  J.  (Ch.) 
545  (1857).  Likewise  where  the  by- 
laws contain  such  a  provision. 
Chambersburg  Ins.  Co.  v.  Smith,  11 
Pa.  St.  120  (1849),  holding  also  that 
an  oversight,  whereby  the  attorney 
who  makes  the  registry  omits  to  sign 
the  registry,  is  immaterial 

3  Cutting  V.  Damerel,  88  N.  Y.  410 
(1883).  Where  a  person  buys  cer- 
tificates of  stock  in  a  national  bank, 
the  certificates  being  indorsed  in 
blank,  and  the  bank  makes  a  mem- 
orandum ia  the  certificate-of-stock 
book  that  it  had  been  transferred  to 
him,  and  sends  him  dividends,  he  is 
liable  thereon,  although  no  transfer 
of  the  certificate  is  made  on  the  cor- 
porate books,  and  although  he  bought 
the  stock  for  the  cashier  of  the  bank 
and  was  merely  a  nominal  holder. 
He  is  not  such  a  trustee  as  is  exempt 
from  liability  under  the  National 
Bank  Act.  Horton  v.  Mercer,  71  Fed. 
Rep.  153  (1895). 

estate  V.  Mclver,  3  S.  C.  25  (1870); 
Bond  V.  Mt.  Hope  Iron  Co.,  99  Mass. 
505  (1808),  holding  that  the  corpora- 
tion must  put  the  refusal  on  the 
ground  of  non-conformity  with  for- 
malities at  the  time  of  the  applica- 
tion, and  cannot  afterward  raise  such. 
Chouteau  Spring  Co.  v.  Harris,  20 
Mo.    383    (1855);   Robinson   v.    New 
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part  of  the  corporation  to  notify  the  transferee  of  a  refusal  to 
allow  registry  is  no  waiver  of  such  registry.* 

§  384.  Either  the  transferrer  or  the  transferee  may  apply  to 
the  corporation  for  a  registry  of  transfer. —  A  person  who  ap- 
pears on  the  corporation  books  as  the  holder  of  stock,  but 
who  in  fact  has  sold  the  stock,  has  a  right  to  have  his  transfer 
recorded  on  the  corporate  books,  thereby  releasing  him  from 
liability  on  the  stock.^  The  vendor  may  request  the  corporation 
to  register  the  transfer,  and  the  corporation  may  make  it  at  his 
request.  If  the  vendee  refuses  to  cause  registry  to  be  made, 
the  vendor  may  bring  suit  in  a  court  of  equity  to  compel  the 
registry  of  the  transfer.^  It  has  been  held  also  that  an  inter- 
mediate vendor  of  the  stock,  whose  name  has  never  appeared 
on  the  corporate  books,  may  likewise  compel  a  registry  to  be 
made.*  After  an  ultimate  vendee  has  been  registered,  the  orig- 
inal vendor  cannot  have  an  intermediate  vendee  and  vendor 
registered  as  the  stockholder.*  The  corporation  may  register 
the  transfer,  even  against  the  wishes  of  the  transferee.*  The 
transferee  also  has  a  right  to  apply  for  and  compel  a  registry  of 
the  transfer  of  stock  to  himself.' 

Berne  Nat.  Bank,  95  N.  Y.  637  (1884),  idan,  33  Beav.  660  (1864);  Eustace  v. 

where  the  court  said:  "  The  require-  Dublin,  etc.  E'y,  L.  R  6  Eq.  182  (1868). 

ment  of  a  registry,  existing  only  for  *  Paine  v.  Hutchinson,  L.  R.  3  Ch. 

its  own  protection  and  convenience,  App.  388  (1868). 

must  be  deemed  waived  and  non-  ^  ghaw  v.  Fisher,  5  De  G.,  M.  &  Gr. 

essential  when  it  wrongfully  refuses  596  (1855). 

to  obey  its  own  rule."  6  XJpton  v.  Burnham,  3  Biss.  530, 525 

iGustard's  Case,  L.  E.  8  Eq.   438  (1873);  S.  C,  28  Fed.  Gas.  833,  835. 

(1869).  '  Norris  v.  Irish  Land  Co.,  8  El.  &  B. 

2 "The  ijurchase  was  in  itself  au-  512  (1857);  Daly  v.  Thompson,  10  M. 

ttority  to  the  vendor  to  malse  the  &  W.  309  (1842);  Johnson  v.  Laflin,  5 

transfer.  .  ,  .  A  court  of  equity  will  DHL  65  (1878);  S.  C,  13  Fed.  Gas.  758; 

compel  a  transferee  of  stock  to  record  S.  G,  103  U.  S.  800 ;  Hill  v.  Pine  Ei ver 

thetransfer,  and  to  pay  all  calls  after  Bank,  45  N.  H.  800(1864);  Presbyte- 

the  transfer.  ...  If  so,  it  is  clear  rian  Cong.  v.  Carlisle  Bank,  5  Pa.  St. 

that  the  vendor  may  himself  request  345  (1847);  Mechanics'  Bank  v.  Seton, 

the  transfer  to  be  made."    Webster  1  Pet.  299  (1838) ;  Arnold  v.  Suffolk 

V.  Upton,  91  U.  S.  65,  71  (1875).     "  If  Bank,  27  Barb.  424  (1857);  Sargent  v. 

a  subsequent  transfer  of  the  certifl-  Franklin  Ins.  Co.,  35  Mass.  90  (1839); 

cate  be  refused  by  the  bank,  it  can  Cushman  v.  Thayer  Mfg.  Co.,  76  N.  Y. 

be  compelled  at  the  instance  of  either  365  (1879).    But  the  complaint  must 

of  them."    Johnston   v.  Laflin,  103  bs  full  and  accurate  in  its  averments. 

U.  S.  800,  804  (1880).  .  Edwards  v.  Sonoma  Valley  Bank,  59 

3Wynneu  Price,  3De  G.  &S.  310  Gal.   130  (1881).    Where  a  contract 

(1849).    See  also  BerminghamuSher-  does  not  merely  pledge  stock,  but 
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C.     EIGHTS   And' DUTIES   OF   THE    COEPOEATION  IN   ALLOWING   OE   EF- 
FUSING  EEGISTET. 

§  385.  Corporation  may  require  proof  of  identity;  also  of 
genuineness  of  signature^  etc. —  When  a  transfer  of  stock  is  pre- 
sented to  the  corporation  for  registry,  if  the  corporation  is  in 
doubt  as  to  the  identity  of  the  person  presenting  it,  whether 
he  be  the  stockholder  already  registered  on  the  books  or  the 
attorney  of  such,  the  corporation  may  require  proof  of  such 
identity.^  If  it  is  in  doubt  as  to  the  competency  of  the  trans- 
ferrer to  sell  the  stock,^  legal  proof  of  such  competency  must 
be  given.  If  the  applicant  for  registry  applies  as  the  attorney 
of  the  registered  stockholder,  the  corporation  may  require  sat- 
isfactory evidence  of  the  genuineness  of  the  latter's  transfer,  or 
may  require  the  presence  of  the  stockholder  himself.' 

§  386.  Corporation  cannot  refuse  registry  on  account  of  the 
motive  of  the  transferrer  or  transferee  in  the  transaction. — 
The  corporation  has  nothing  to  do  with  the  motive  or  purpose 
of  the  vendor  or  vendee  of  the  stock.*    It  can  refuse  a  registry 

may  be  a  f  raiid  on  other  Stockholders 
and  will  be  set  aside.  Academy  of 
Music's  Appeal,  108  Pa.  St.  510  (1885). 
Equity  will  not  cortipel  a  corporation 
to  register  a  transfer  of  stock  when 
the  purpose  of  the  transfer  is  to  ob- 
tain the  control  of  the.  corporation 
and  wreck  it.  Gould  v.  Head,  il  Fed. 
Eep.  340,  348  (189"6).  In  an  action  to 
compel  the  unincorporated  Standard 
Oil  "  trust "  to  transfer  on  its  books 
trust  certificates  which  the  plaintiff 
has  purchased,  the  defendants,  who 
allege  that  the  plaintiff  is  a  compet- 
itor of  the  trust  and  purchased  the 
certificates  in  order  to  break  up  the 
trust  and  compel  it  to  buy  the  plaint- 
iff out,  may  be  compelled  to  give  a 
bill  of  particulars.  Rice  v.  Rockefel- 
ler, N.  Y.  Daily  Reg.,  May  29,  1888. 
The  plaintiff  in  this  case  .Inally  suc- 
ceeded. (134N.Y.  174  — 1892.)  Where 
a  corporation  is  sued  for  damages  for 
a  refusal  to  transfer  stock,  the  com- 
pany cannot  set  vip  that  the  plaintiff 
acquired  his  stock  by  an  illegal  gam- 
bling contract,  there  being  nothing 


gives  the  creditor  the  legal  title  and 
unlimited  power  of  disposition,  the 
creditor  may  by  suit  in  equity  com- 
pel the  Compskiif  to  allovv  a  transfer, 
and  the  transferrer  heed  not  be  made 
a  party  to  the  suit.  Skinner  v.  Fort 
'W'ayne,  etc.  R.  R.,  58  Fed.  Rep.  53 
(1893). 

iTelegTaph  Co.  v.  Davenport,  97 
U.  S.  369  (1878);  tiavis  v.  Bank  of 
England,  3  Bing.  393  (1834),  where  the 
court  say  the  corporation  "may take 
i-easonable  tirhe  to  make  inquiries, 
and  require  proof  that  the  signature 
to  a  power  of  attorney  is  the  writing 
of  the  person  whose  signature  it  pur- 
ports to  be."  Bayard  v.  Farmers',  etc. 
Bank,  53  Pa.  St.  333  (1866). 

2  See  §§  318,  319,  supra. 

3  See  note  1,  sitpra;  and  §§  363-367, 
supra. 

<  State  V.  Mclver,  3  S.  C.  25  (1870); 
People  V.  Paton,  5  N.  Y.  St.  Rep.  316 
(1887).  But  a  transfer,  merely  nomi- 
nal, to  obtain  for  the  transferee  cer- 
tain special  privileges,  such  as  free 
admission  to  a  place  of  amusement. 
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only  wlien.  there  is  doubt  as  to  the  legal  right  of  the  applicant 
to  have  such  registry.  It  cannot  refuse  on  the  ground  that  the 
transfer  would  injure  the  corporation,  iior  on  the  theory  that 
the  object  of  the  transfer  is  to  increase  the  votes  of  the  trans- 
feree.^ In  England  often  the  directors  are  by  pharter  given  a 
discretionary  power  to  refuse  a  transfer.^ 

I  387.  Cofj^oration  may  interplead  ietfveen  two  claimants  to 
stocli.—  The  task  iippoged  upon  a  corporation  in  determining 
whether  to  refuse  or  to  allow  a  registry  of  stock  is  a  difficult 
and  dangeroiis  one.  It  is  easy  to  avoid  the  risk  of  forgery  or 
>of  failure  of  the  applicant  to  identify  himself.  But  circum- 
stances frequently  are  such  that  the  corporation  dare  not  aUow 
registry  to  either  of  two  parties,  e%ch  of  whom  claims  to  be  the 
sole  and  absolute  owner  of  the  stock,  and  each  of  whom  claims 
the  right  of  registry  or  notifies  the  corporation  not  to  register 
the  other  claimant  as  a  stockholder.  These  cases  arise  on 
various  occasions,  but  most  often  where  the  stock  has  been  at- 
tached or  sold  on  execution  by  the  transferrer's  creditors  before 
the  transferee  has  olstainecj  registry;  or  where,  by  the  fraud 
of  the  old  stockholder's  agent,  the  certificate  has  passed  into  the 
hands  of  a  honafide  purchaser;  or  where,  by  a  breach  of  trust, 
an  executor  ox  administrator,  or  trustee  or  guardian,  has  sold 
the  trust  stock  and  appropriated  the  proceeds ;  or  under  other 
states  of  fact  wherein  there  are  two  claimants  of  the  stock,  each 

to  showthat  the  prior  owner  objected  is,  legitimately  for  the  purpose  for 

or  made  any  claim  upon  the  com-  which  it  is  confeiTed.    It  must  not 

pany;  nor  is'  it  any  defense  that  the  be  exercised  corruptly,  or   fraudu- 

stock  was  held  as  collateral  security  lently,  or  arbitrarily,  or  capriciously, 

for  a  debt  which  was  barred  by  the  or  wantonly.    It  may  not  be  exer- 

statute  of  limitations,  that  defense  cised  for  a  collateral  purpose.     In 

being  personal  to  the  debtor.    Miller  exercising  it  the  directors  must  act 

V.  Houston,  etc.  E'y,  55  Fed.  Eep.  366  in  good  faith  in  the  interest  of  the 

(1893).  company  and  with  due  regard  to  the 

1  MofEatt  V.  Farquhar,  L.  K.  7  Oh.  D.  shareholder's  right  to  transfer  his 
591  (1878).  shares,  and  they  must  fairly  consider 

2  See  Healey,  Companies  Law,  3d  the  question  of  the  transferee's  fit- 
ed.,  p.  90.  Where  the  directors  are  ness  at  a  board  meeting."  It  is  not 
autborized  by  the  articles  of  incorpo-  a  sufficient  reason  that  the  trans-. 
ration  to  reject  a  transfer  of  stock  on  f eree  is  not  a  member  of  a  particular 
the  ground  that  they  do  not  approve  family,  and  the  directors  will  be  or- 
of  the  transferee,  "  the  discretionary  dered  to  make  the  transfer.  He  Bell, 
■power  is  of  a  fiduciary  nature  and  65  L.  T.  Eep.  245  (1891). 

imist  be  exercised  in  good  faith ;  that 
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having  rights  which  can  be  clearly  ascertained  only  by  litiga- 
tion. It  is  not  incumbent  on  the  corporation  to  decide  between 
these  conflicting  parties  and  rights.^  Such  a  requirement  would 
expose  it  to  unreasonable  risks  and  compel  it  to  assume  the 
functions  of  a  court.  "Where  there  is  a  reasonable  doubt  as  to 
the  facts  involved  or  as  to  the  respective  rights  of  the  claim- 
ants of  the  stock,  and  the  corporation  is  sued  by  one  of  the 
claimants  for  refusing  to  allow  a  registry  by  him,  the  coi-pora- 
tion  may  interplead,  and  thus  compel  the  claimants  to  ascertain 
their  rights  through  the  medium  of  a  court  of  justice.^    A  simi- 


1  The  discussion  of  the  duty  of  the 
corporation  in  various  circumstances 
is  given  under  chapters  devoted  to 
them.    See  also  §  361,  supra. 

2  Mechanics'  Bank  v.  Eiohards,  6 
Mo.  App.  454  (1879);  ag'd,  74  Mo.  77; 
State  Ins.  Co.  v.  Gennett,  2  Tenn.  Ch. 
100  (1874);  Leavitt  v.  Fisher,  4  Duer 
(N.  Y.),  1  (1854).  In  Lovell  u  Jacobs, 
150  N.  Y.  84  (1896),  a  trust  company, 
acting  as  depositary  for  stock  which 
had  been  sold  on  certain  conditions, 
sustained  a  bill  of  interpleader,  the 
vendor  having  claimed  that  the  stock 
should  not  be  delivered  and  the 
vendee  claiming  the  contrary.  In 
Equity  Gas  Light  Co.  v.  MoKejge,  139 
N.  Y.  237  (1893),  where  a  bailee  of 
stock  was  sued  by  one  of  the  claim- 
ants for  the  return  of  the  stock,  the 
court  said:  "The  defendant  may 
ordinarEy  protect  himself  by  bring- 
ing suit  in  the  nature  of  a  bill  of 
interpleader,  making  the  different 
claimants  parties."  If  the  court  de- 
cides that  the  iaterpleader  is  properly 
filed  by  the  corporation  herein,  it 
generally  on  a  motion  dismisses  the 
proceeding  with  costs  to  the  corpora- 
tion, and  the  court  also  decides  be- 
tween the  defendants  if  the  case  is 
ready  as  between  them.  If  not  ready, 
it  directs  an  action  or  an  issue,  or  a 
reference  to  a  master,  to  ascertain 
contested  facts,  as  may  be  best  suited 
to  the  nature  of  the  case;  "or  the 
court  may  leave  it  to  the  defendants 
to  prepare  the  case  between  them  as 


they  may  be  advised,  which  would 
be  the  effect  of  a  general  order  to  in- 
terplead." State  Ins.  Co.  v.  Gennett, 
2  Tenn.  Ch,  100  (1874;,  citing,  as  cases 
on  above  rules  of  practice,  East,  etc. 
Co.  V.  Littledale,  7  Hare,  57, 62  (1848); 
Martinius  v.  Helmuth,  2  Vea  &  B. 
412,  note  (1817);  Horton  v.  Baptist 
Church,  84  Vt.  309,  317  (1861);  Rowe 
V.  Matteson,  7  N.  J.  Eq.  131  (1848); 
Crawford  v.  Fisher,  1  Hare,  436,  441 
(1843);  Condict  v.  King,  13  N.  J.  Eq, 
375,388  (1861);  Hendrickson  u  Shot- 
weU,  1  N.  J.  Eq.  505  (1803) ;  City  Bank 
-y.  Bangs,  2  Paige,  570(1831);  AngeU^ 
V.  Hadden,  16  Ves.  Jr.  203  (1809). 

In  State  Ins.  Co.  v.  Gennett,  2  Tenn. 
Ch.  82  (1874),  the  coui-t  also  said :  "  The 
law  is  that  the  mere  pretext  of  a  con- 
flicting claim  is  not  sufficient;  the 
court  must  be  able  to  see  from  the 
facts  stated  that  there  is  a  question 
to  be  tried."  In  England,  by  section 
35  of  the  Companies  Act,  1863  (35  & 
26  Vict.,  c.  89),  a  corporation  may  in- 
terplead between  two  claimants  of 
stock,  and  need  not  pay  costs.  Re 
Kimberley,  etc.  Min.  Co.,  58  L.  T.  Eep. 
305  (1888).  An  interpleader  was  sus- 
tained in  Bangor,  etc.  Co.  v.  Eobinson, 
52  Fed.  Eep.  520  (1892).  Where  a 
judgment  creditor  levies  on  stock 
standing  in  the  name  of  a  diunmy 
for  the  debtor,  the  corporation  may 
practically  interplead  between  such 
creditor  and  an  alleged  bona  fide 
holder  of  the  stock.  A  court  of  equity 
has  jurisdiction  in  order  to  decree  a 
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lar  interpleader  may  be  made  where  the  corporation  is  sued 
for  dividends  which  are  claimed  by  two  opposing  parties.^ 

There  is  some  doubt  and  considerable  diiRculty  in  laying 
down  rules  as  to  when  a  corporation  may  safely  claim  a  right 
to  refuse  to  act,  and  to  compel  the  claimants  to  litigate  between 
themselves  before  it  allows  a  registry  to  either.  The  policy  of 
the  law  doubtless  is  to  go  very  far  in  allowing  the  corporation 
to  refuse  to  incur  responsibility  by  taking  action.  Where,  how- 
ever, the  rights  of  one  claimant  are  reasonably  clear,  the  corpo- 
ration should  suspend  action  for  a  reasonable  time  within  which 
the  contesting  party  may  apply  to  the  courts ;  and  if  no  such 
action  is  brought,  it  should  allow  a  registry  by  the  first-named 
claimant.^  Any  other  rule  would  enable  any  person  to  practi- 
cally deprive  a  stockholder  of  the  possession  of  his  stock  tem- 


transfer.  Spencer  v.  James,  10  Tex. 
Civ.  App.  337  (1895).  In  Langstoa  v. 
Boylston,  3  Vesey,  Jr.  101  (1793),  where 
a  bailee  of  bonds  was  sued  by  the 
bailor  for  conversion  for  not  deliver- 
ing up  the  bonds  to  the  latter,  al- 
though attachments  had  been  levied 
on  them,  the  bailee  sustained  a  bill 
of  interpleader.  In  Cady  v.  Potter, 
53  Barb.  463  (1869),  a  corporation  sus- 
tained its  bill  of  interpleader  as  be- 
tween a  person  to  whom  it  had  issued 
stock  on  a  transfer  without  a  surren- 
der of  the  old  certificate  and  a  person 
to  whom  it  afterwards  issued  the 
stock  on  a  surrender  of  the  old  cer- 
tificate. The  author  himself,  as  re- 
cently as  1897,  has  maintained,  in  the 
New  York  supreme  court,  a  suit  of 
interpleader  by  a  corporation  as 
between  two  claimants  of  stock,  to- 
gether with  an  injimction  against 
the  prosecution  of  a  suit  at  law  com- 
menced by  one  of  the  claimants 
against  the  corporation  for  damages 
for  refusal  to  transfer  the  stock. 

1  Salisbury  MiUs  v.  Townsend,  109 
Mass.  115  (1871);  Todd  v.  Diamond 
State  Iron  Co.,  8  Houst.  (DeL)  373 
(1889).  Quere,  as  to  whether  an  ac- 
tion for  dividends  can  be  maintained 
befoi-e  the  right  of  the  claimant  to 
the  stock  ia  established.    Hughes  v. 


Vermont  Copper  Min.  Co.,  73  N.  Y. 
207  (1878).    See  also  §  538,  infra. 

2  State  V.  Mclver,  3  S.  C.  35  (1870). 
A  corporation  cannot  interplead  as 
between  stockholders  for  the  purpose 
of  determining  the  ownership  of 
stock,  there  having  been  no  claim 
made  upon  it  in  regard  to  registry  or 
in  regard  to  dividends.  It  must  be 
shown  also  that  the  company  has 
not  acted  in  a  partisan  manner  as 
between  the  different  claimants. 
Hinckley  v.  Pfister,  83  Wis.  64  (1893). 
If  the  corporation  allows  a  transfer 
to  be  made  during  the  pendency  of 
a  suit  between  two  claimants  there- 
for, and  the  corporation  has  notice,  it 
is  not  liable  to  the  successful  party, 
who  is  thereby  deprived  of  the  stock, 
there  having  been  no  injunction  pen- 
dente lite.  Hawes  v.  Gas,  etc.  Co.,  13 
N.  Y.  Supp.  924  (1891).  An  inter- 
pleader is  proper  even  though  no  suit 
has  been  actually  commenced  against 
the  corporation.  See  Story's  Eq.  Juris., 
§  808;  Daniell,  Ch.  PI.  &  Pr.,  pp.  1561, 
1564,  notes.  In  New  York,  imder  the 
Code  of  Civil  Procedure,  an  order 
for  interpleader  can  only  be  granted 
after  a  suit  has  been  commenced 
against  the  corporation.  Buffalo 
Grape  Sugar  Co.  v.  Alberger,  33  Hun, 
349  (1880).    As  to  the  proper  aUega^ 
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porarily,  bj  simply  notifying  tlie  corporation  that  he  claims 
the  stock.^  Where,  however,  the  corporation  has  allowed  one 
claimant  to  register  his  transfer,  or  has  recognized  him  as  a 
stockholder,  the  right  of  the  corporation  to  interplead  is  gone.^ 
It  cannot  afterwards  remove  the  name  of  the  registered  stock- 
holder, especially  where  such  stockholder  has  acted  in  reliance 
upon  such  registry.' 

§  388.  Cpr;poration  rnvst  obey  mandate  of  court  ordering 
registry  and  issue  of  new  certificates. —  The  authorities  on  this 
proposition  of  law  are  few  in  number,  but  they  are  decisive  in 
pi;otecting  the  corporation  from  liability  where  it  proceeds 
under  mandate  of  a  court.  Tlius,  where  a  decree  is  obtained 
commanding  the  corporation  to  register  a  transfer,  the  corpo- 
ration is  protected  in  obeying  the  decree,  even  though  it  is  re- 
versed on  appeal,  there  having  been  no  stay  of  proceedings.* 
Cases  herein  may  arise  also  where  the  registered  stockholder 
a,lleges  that  he  has  los,t  his  certificate,  and  the  court  compels 
the  corporation  to  issue  to  him  a  new  one ; '  also  where  an  at- 
tachment or  execution  has  been  levied,  the  old  certificate  of 

tions,  see  Crane  v.  Macdonald,  118    Cohen  v.  Gwynn,  4  Md.  Ch.  357  (1848). 


N.  Y.  648  (1890),  involving  a  suit. 

^Ex  parte  Sargentj  L.  E.  17  Eq. 
273  (1874). 

2Dalton  V.  Midland  E'y,  12  C.  B. 
458  (1853);  Mt.  HoUy,  etc.  Co.  v.  Fer- 
ree,  17  N.  J.  Eq.  117  (1864).  If  the 
party  has  favored  one  of  the  two  par- 
ties, as  by  voluntarily  agreeing  with 
the  sheriff  to  recognize  an  execution, 
an  interpleader  will  not  lie.  Crom- 
weU  V.  American  Loan,  etc.  Co.,  57 
Hun,  149  (1890).  See  also  American 
Tel.  etc.  Co.  v.  Day,  20  J.  &  S.  (N.  Y.) 
128  (1885).  A  corporation  cannot  re- 
fuse to  transfer  stock  on  the  ground 
that  the  vendor  fraudulently  induced 
the  company  to  issue  the  stock  to  him, 
where  the  company  has  been  guilty  of 
laches  in  not  seeking  a  remedy  before 
the  transfer.  The  vendee  in  this  case 
was  a  director.  American,  etc.  Co. 
V.  Bay  less,  91  Ky.  94  (1891). 

3  Ward  V.  Southeastern  R'y,  2  El. 
&  El.  812  (I860):  Hart  v.  Frontino, 
€tc.  Co.,  L.  E.  5  Exch.   Ill  (1870); 


Unless  there  clearly  is  a  clerical  mis- 
take and  the  issue  is  to  the  vsrrong 
party.  Smith  v.  North  Am.  Min.  Co., 
1  Nev.  433  (1865).  The  corporation  is 
liable  for  such  mistakes.  Harrison 
V.  Pryse,  Barn.  Ch.  324  (1740). 

*  Chapman  v.  New  Orleans,  etc. 
Co.,  4  La.  Ann.  153  (1849).  See  also 
Purchase  v.  New  York  Exch.  Bank, 
3  Rob.  (N.  Y.)  164  (1865).  But  when 
the  court  directs  the  corporation  to 
issue  a  certificate  to  the  life  tenant 
of  stock,  the  corporation  is  still  bound 
to  notify  a  purchaser  of  that  certifi- 
cate that  it  represents  a  life  interest 
only;  otherwise  the  corporation  is 
liable  to  the  remainder-man.  Caulk- 
ius  V.  Gaslight  Co.,  85  Tenn.  683  (1887). 
A  corporate  officer  is  guilty  of  con- 
tempt if  he  refuses  to  obey  an  order 
of  coui-t  requiring  him  to  make  cer- 
tain transfers  of  stock  upon  the  sur- 
render of  the  old  certificates.  King 
V.  Barnes,  113  N.  Y.  476,  655  (1889). 

5  See  §g  368-370,  supra. 
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stock  being  outstanding.^  There  is  a  limit,  however,  to  the 
power  of  courts  in  these  matters.  If  the  whole  capital  stock 
has  been  issued  and  the  certificates  therefor  are  outstanding,  a 
court  cannot  order  the  issue  of  other  certificates,  unless  the  de- 
cree at  the  same  time  practically  nullifies  a  corresponding  out- 
standing certificate.^ 

§  389.  Remedies  of  a  transferee  of  stock  against  tlie  corimra- 
tion  for  refusal  to  alloiv  registry. —  Where,  for  any  reason,  the 
corporation  refuses  to  allow  the  registry  of  a  transfer  of  stock, 
when  it  is  the  duty  and  obligation  of  the  corporation  to  allow 
it,  the  transferrer  or  the  transferee  who  applies  for  registry 
may,  in  general,  pursue  one  of  three  remedies.  He  may  apply 
to  a  court  of  law  for  a  mandamus  to  the  corporation  to  compel 
it  to  open  its  books  and  allow  the  registry;  or  he  may  bring  a 
suit  in  equity,  praying  that  the  corporation  be  decreed  to  allow 
the  registry,  or  to  pay  him  damages  if  registry  is  impossible ; 
or  he  may  sue  the  corporation  at  law  for  damages,  on  the 
ground  that  by  its  refusal  it  has  been  guilty  of  a  conversion  of 
his  stock. 

§  390.  Remedy  'by  mandamus. —  The  authorities  are  in  irrec- 
oncilable confiict  on  the  question  whether  a  mandamus  lies  to 
compel  a  corporation  to  allow  a  registry  on  its  books  of  a  trans- 
fer of  stock.  The  weight  of  authority  holds  very  clearly  that 
the  mandamus  will  not  lie  under  such  circumstances.'    This 

1  See  §  490,  infra.  if  the  bank  have  unduly  refused  to 

2  See  §  284,  supra.  Where  stock  is  transfer  it.  There  is  no  need  of  the 
deposited  with  a  trustee  for  purposes  extraordinary  remedy  by  mandamus 
«f  reorganization,  and  transferable  in  so  ordinary  a  case.  It  might  as 
certificates  are  issued  therefor  by  the  well  be  required  in  every  case  where 
trustee,  a  claimant  of  stock  which  trover  would  lie.  It  is  not  a  matter 
another  person  has  deposited,  and  of  public  concern,  as  in  the  case  of 
for  which  such  other  person  has  the  public  records  and  documents;  and 
trustee's  certificate,  cannot  compel  there  cannot  be  any  necessity,  or 
the  trustee  to  deliver  up  the  stock  even  a  desire,  of  possessing  the  iden- 
until  the  trustee's  certificate  is  re-  tical  shares  in  question."  Ex  parte 
turned,  even  though  the  party  hold-  Fireman's  Ins.  Co.,  6  Hill  (N.  Y.),  343 
ing  it  is  a  party  defendant.  Bean  v.  (1843);  People  v.  Parker  Vein  Coal 
American  Loan,  etc.  Co.,  123  N.  Y.  Co.,  10  How.  Pr.  543  (1854);  State  v. 
633  (1890).  Eombauer,  46  Mo.  155  (1870);  State  v. 

3  The  leading  case  in  this  country  St.  Louis,  etc.  Co.,  31  Mo.  App.  526 
is  Shipley  v.  Mechanics'  Bank,  10  (1886);  Rex  v.  London  Assiu-.  Co.,  1 
Johns.  484  (1813),  where  the  court  said:  Dowl.  &  R.  510  (1833);  Stackpole  v. 
"The  applicants  have  an  adequate  Seymour,  137  Mass.  104  (1879):  Rex  v. 
remedy,  by  a  special  action  on  the  Bank  of  England,  2  Boug.  534  (1780) ; 
case,  to  recover  the  value  of  the  stock  Curry  v.  Scott,  54  Pa.  St.  370,  378 
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rule  is  based  largely  on  the  historical  origin  of  the  writ  of  man- 
damus, and  on  the  theory  that  the  stock  of  a  private  corpo- 
ration has  no  peculiar  value,  and  may  be  readily  obtained 
in  open  market  or  fully  compensated  for  in  damages.    It  is 


(1867);  Gray  v.  Portland  Bank,  3 
Mass.  364,  381  (1807);  State  v.  Guer- 
rero, 12  Nev.  105  (1877);  People  v. 
Miller,  39  Hun,  557  (1886);  Baker  v. 
Marshall,  15  Minn.  177  (1870),  where 
the  stock  had  already  been  issued  to 
another;  Wilkinson  v.  Providence 
Bank,  3  R.  I.  23  (1853);  Kimball  v. 
Union  Water  Co.,  44  Cal.  173  (1873); 
Birmingham  F.  Ins.  Co.  v.  Common- 
wealth, 93  Pa.  St.  73  (1879),  where  the 
court  says  that,  even  if  the  courts 
'■were  inclined  to  enlarge  the  rem- 
edy, it  could  not  be  done  in  a  case 
where  the  right  is  disputed,  where 
no  public  interest  is  involved,  where 
no  reason  is  shown  for  a  transfer  of 
a  speciflo  and  favorite  thing,  and 
w^here  the  remedy  by  action  is  fully 
adequate;"  Tovsmes  u  Nichols,  73 
Me.  515  (1883),  where  the  court  vigor- 
ously says:  "All  the  authorities  de- 
clare that  the  remedy  by  mandamus 
cannot  be  resorted  to  in  a  case  like 
this,  unless  the  legal  right  of  the 
petitioner  to  the  possession  of  the 
thing  sought  for  is  clear  and  unques- 
tionable. If  there  be  doubt  as  to 
what  his  legal  right  may  be,  involv- 
ing the  necessity  of  litigation  to  set- 
tle it,  mandamus  must  be  withheld. 
Mandamus  is  the  right  arm  of  the 
law.  Its  principal  office  is,  not  to  in- 
quire and  investigate,  but  to  com- 
mand and  execute.  It  is  not  designed 
to  assume  a  part  in  ordinary  law- 
suits or  equitable  proceedings.  It  is 
properly  called  into  requisition  in 
cases  where  the  law  has  been  settled, 
or  in  cases  where  questions  of  law  or 
equity  cannot  properly  and  reason- 
ably arise.  Its  very  nature  implies 
that  the  law,  although  plain  and 
clear,  fails  to  be  enforced  and  needs 
its  assistance."  See  also  Rex  v.  Wor- 
cester, etc.  Nav.  Co.,  1  Man.  &  R.  539 
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(1838);  Regina  v.  Liverpool,  etc.  R'y, 
21  L.  J.  (Q.  B.)  284  (1852);  Murray  v. 
Stevens,  110  Mass.  95  (1873),  where- 
the  court  said,  in  refusing  a  manda- 
mus to  compel  a  registry  of  stock- 
"Without  undertaking  to  lay  down 
an  invariable  rule  on  the  subject,  we 
think  it  must  be  said  that  this  pro- 
cess was  not  intended  and  is  not  well 
adapted  for  the  trial  of  mere  ques- 
tions of  property; "  State  v.  Warren 
Foundry,  etc.  Co.,  33  N.  J.  L.  439' 
(1868),  where  a  previous  transfer  had 
been  registered,  although  possibly  in 
fraud  of  creditors;  Freon  v.  Carriage 
Co.,  42  Ohio  St.  30  (1884),  refusing  a 
mandamus,  although  it  is  said  "that 
tills  stock  has  no  market  value,  that 
the  coi-poration  is  doing  a  growing 
and  profitable  business,  that  its  good- 
will enhances  the  value  of  the  stock,, 
and  that  by  reason  of  these  things- 
damages  will  not  be  an  adequate 
remedy.  These  facts  do  not  change 
the  rule.  They  are  elements  in  as- 
sessing damages,  which  may  be  fully 
ascertained  in  an  action  at  law."  See 
also  Pomeroy,  Eq.  Jur.,  §  1413 ;  State  v.. 
People's  Bld'g,  etc.  Assoc,  43  N.  J.  L. 
389  (1881);  State  v.  Timken,  48  N.  J. 
L.  87  (1886) ;  Tobey  v.  Hakes,  54  Conn. 
274  (1886),  refusing  a  mandamus  on 
the  corporate  secretary;  Bank  of 
State  V.  Harrison,  66  Ga.  696  (1881). 
See  also  Lindley,  Company  Law, 
pp.  61, 604.  Mandamus  does  not  issue 
to  compel  a  corporation  to  transfer 
stock  when  there  is  no  written  trans- 
fer of  the  certificate,  and  another 
party  claims  it.  BurnsviUe  Tm-np. 
Co.  V.  State,  119  Ind.  382  (1889).  Man- 
damus does  not  lie  to  compel  a  cor- 
poration to  ti-ansfer  stock.  People  v. 
Brandis  Mfg.  Co.,  N.  Y.  L.  J.,  Dec.  11, 
1889.  Mandamus  does  not  lie  against 
the  Bank  of  England  to  compel  it  to- 
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doubted,  however,  whether  these  reasons  will  be  sufficient  to 
restrain  the  manifest  tendency  to  enlarge  the  scope  of  this 
writ,  particularly  with  reference  to  stock  transactions.  There 
is  a  strong  line  of  decisions  which  holds  that  a  mandamus  lies 
to  compel  a  corporation  to  allow  a  registry  of  a  transfer  of 
stock,  particularly  where  the  corporation  has  no  good  and  suffi- 
cient reason  for  refusing  the  registry.^  Perhaps  the  strongest 
argument  against  granting  a  mandamus  for  this  purpose  lies 
in  the  fact  that  by  a  bill  in  equity  not  only  can  a  registry  be 
specifically  decreed  and  ordered  by  the  court,  but  the  rights  of 
the  corporation  and  any  other  claimant  can  be  fully  and  finally 
heard  and  disposed  of. 

§  391.  Remedy  iy  suit  in  equity. —  This  is,  it  seems,  the  surest, 
most  complete,  and  most  just  remedy  for  compelling  a  corpora- 
tion to  register  a  transfer  of  stock,  and  for  adjusting  the  various 
conflicting  rights  or  claims  of  other  ^parties.^    It  is  a  remedy 

harshly  in  states  where  the  purchaser 
of  the  outstanding  certificate  may- 
have  some  rights.  Where  such  a  pos- 
sibility exists  the  mandamus  should 
be  denied.  State  v.  First  Nat.  Bank, 
89  Ind.  303  (1883);  Bailey  v.  Stro- 
heoker,  38  Ga.  259  (1868);  Durham  w. 
Monumental,  etc.  Co.,  9  Oreg.  41 
(1880).  Mandamus  will  Ue  to  com- 
pel the  corporation  to  transfer  the 
stock  on  its  books  where  any  other 
record  would  be  inadequate  because 
there  is  no  market  value  for  the 
stock,  and  because  the  company  has 
fraudulently  transferred  its  property 
for  the  purpose  of  injuring  the  value 
of  the  stock.  The  mandamus  will 
lie  although  a  suit  is  pending  in 
equity  to  accomplish  the  same  pur- 
posa  Slemmons  v.  Thompson,  33 
Oreg.  315  (1893). 

2  Cushman  v.  Thayer  Mfg.  Co.,  7ft 
N.  Y.  365  (1879);  Walker  v.  Detroit 
Transit  E'y,  47  Mich.  338  (1883);  lasigi 
V.  Chicago,  etc.  R.  R,  139  Mass.  4ft 
(1880);  Mechanics'  Bank  v.  Seton,  1 
Pet.  399  (1838);  Wilson  v.  Atlantic, 
etc.  E.  R,  3  Fed.  Eep.  459  (1880); 
Middlebrook  v.  Merchants'  Bank,  3 
Abb.  App.  Dec.  395  (1866);  Buck- 
master  V.  Consumers'  Ice  Co.,  5  Daly, 


register  a  transfer  of  stock  to  an  in- 
dividual and  a  corporation  jointly. 
Law  Guarantee,  etc.  Soc.  v.  Bank  of 
England,  L.  R  34  Q.  B.  D.  406  (1890). 
Mandamus  is  not  the  proper  remedy 
to  compel  the  issue  of  a  certificate  of 
stock.  State  v.  Carpenter,  51  Ohio 
St.  83  (1894). 

1  People  V.  Goss,  etc.  Co.,  99  lU.  355 
(1881);  State  v.  First  Nat.  Bank,  89 
Ind.  303  (1883);  Green  Mount,  etc.  Co. 
V.  Bulla,  45  Ind.  1  1873);  People  v. 
Crockett,  9  CaL  113  (1858);  State  v. 
Mclver,  3  S.  C.  35  (1870) ;  State  v.  Che- 
raw,  etc.  E.  R,  16  S.  C.  524  (1881); 
Cooper  V.  Dismal  Swamp,  etc.  Co.,  3 
Murph.  (N.  C.)  195  (1813);  Norris  v. 
Irish  Land  Co.,  8  EL  &  BL  513  (1857); 
Regina  v.  Carnatic  E'y,  L.  E.  8  Q.  B. 
299  (1873);  Crawford  v.  Provincial 
Ins.  Co.,  8  U.  C.  0.  P.  368  (1859);  Good- 
win V.  Ottawa,  etc.  E'y,  13  U.  C.  C.  P. 
354  (1868),  holding  also  that  the  man- 
damus may  run  to  the  corporation 
itself  without  specifying  any  officers, 
and  that  an  evasive  answer  by  them 
is  equivalent  to  a  refusal  to  register. 
'It  has  been  held  that  mandamus  will 
issue  to  aid  the  sheriff  in  transfer- 
ring stock  sold  on  an  execution 
sale.  This  rule,  however,  would  work 
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applicable  to  almost  all  cases  arising  under  a  refusal  of  the  cor- 
poration to  allow  a  registry  of  transfer.  The  case  will  be  de- 
cided on  equitable  principles,  however,  and  a  transfer  will  not 


313  (1874).  In  Eice  v.  EookefeUer,  134 
N.  T.  174  (1892,  reversing  9  N.  Y.  Supp. 
866),  a  court,  of  eqtdty  compelled  the 
trustees  of  a  trust  to  transfer  on  their 
books  trust  certificates  which  had 
been  purchased  in  open  market  by  a 
person  who  then  applied  to  the  trust- 
ees for  a  transfer.  The  court  based 
its  decision  on  the  similarity  of  such 
trust  certificates  to  stock  certificates, 
and  said:  "  The  denial  of  the  right  to 
transfer  upon  the  books  is  not  con- 
sistent with  the  transferable  quality 
of  the  shares,  which  imports  that  the 
purchaser  taking  an  assignment  of 
them  in  a  duly  formal  manner  has  the 
right  to  become  a  transferee  within 
the  meaning  of  the  agreement  upon 
which  the  trust  was  formed.  ...  In 
such  case  it  is  within  the  equitable 
power  of  the  court  to  compel  such 
transfer  to  be  made."  The  court 
held  also  that  it  was  immaterial  that 
the  piu'chaser  who  applied  for  the 
transfer  was  hostile  to  and  a  com- 
petitor of  the  trust.  The  court  said 
that  although  it  would  have  been 
legal  in  the  beginning  to  have  vested 
a  discretion  in  the  trustees  as  to  al- 
lowing transfers,  yet  that,  such  dis- 
cretion not  having  been  reserved,  it 
could  not  be  exercised  by  the  direct- 
ors. Suit  in  equity  lies.  White  v. 
Pi-ice,  39  Hun,  395  (1886);  aflE'd,  108 
N.  Y.  661  (1888);  Iron  E.  E.  v.  Fink, 
41  Ohio  St.  321  (1884),  the  court  say- 
ing that  the  power  of  equity  to  decree 
a  registry  is  well  settled.  As  regards 
the  pleadings,  see  BurraU  v.  Bush- 
wick  E.  R,  75  N.  Y.  211  (1878).  See 
also  §  579,  infra.  Suits  herein  fre- 
quently arise  wherein  a  complainant 
claims  stock  which  is  registei-ed  in 
the  name  of  another.  The  chief  de- 
fendant is  that  other  party.  But  it 
is  necessary  also  that  the  corporation 
be  made  a  party  defendant,  in  order 
that  a  transfer  may  be  decreed  on  the 


corporate  books.  For  equitable  action 
to  compel  a  corporation  to  issue  stock 
to  a  purchaser  of  the  same  from  one 
of  the  parties  defendant,  see  Tanner 
V.  Gregory,  71  Wis.  490  (1888);  Kendig 
V.  Dean,  97  U.  S.  423  (1878);  Budd  v. 
Munroe,  18  Hun,  316  (1879),  the  latter 
case  holding  also  that  the  corpora- 
tion may  recover  costs  against  a  co- 
defendant  who  is  defeated  in  the 
suit;  Johnson  v.  Kirby,  65  CaL  482 
(1884).  In  such  cases  the  corporation 
is  but  nominally  concerned  in  the 
result  of  the  suit.  It  cannot  appeal 
from  the  judgment  when  both  of  the 
real  parties  in  interest  are  satisfied 
and  do  not  appeaL  Board  of  Liquida- 
tion V.  New  Orleans  Water-works  Co., 
39  La.  Ann.  203  (1887).  If  the  com- 
plainant is  a  citizen  of  the  same  state 
as  the  corporation,  one  of  the  parties 
defendant,  another  defendant  cannot 
remove  the  case  into  a  United  States 
court.  Crump  v.  Thurber,  115  U.  S. 
56  (1885).  In  an  action  against  the 
secretary  of  a  corporation  to  compel 
him  to  register  a  transfer  of  stock,  the 
corporation  is  not  a  necessary  party. 
Gould  V.  Head,  41  Fed.  Eep.  240  (1890). 
The  federal  courts  have  jurisdic- 
tion of  a  suit  in  equity  brought  by  a 
citizen  of  one  state  to  compel  a  cor- 
poration of  another  state  to  transfer 
on  its  books  certain  shares  of  stock 
which  the  complainant  piu-chased 
from  a  citizen  of  the  same  state  as 
the  defendant.  Jewett  v.  Bradford, 
etc.,  Co.,  45  Fed.  Eep.  801  (1891).  If 
the  holder  of  a  certificate  of  stock 
has  applied  for  transfer  and  been  re- 
fused, he  may  sue  for  the  dividend 
before  bringing  a  suit  in  equity  to 
obtain  a  transfer  of  his  stock.  Hill 
V.  Atoka,  etc.  Co.,  21  S.  W.  Eep.  508 
(Mo.,  1898).  This  case  arose  again  in 
124  Mo.  153.  An  agreen^ent  of  the 
holder  of  a  majority  of  the  stock  that 
he  win  retain  control  is  no  defense 


756 


en.  XXII.J       FOEMALITIES    OF   TEANSFEE   AITO   EBGISTEY.  [§  391. 


be  decreed  if  it  involves  bad  faitli.^  The  relief  usually  de- 
manded is  in  the  alternative,  being  either  for  a  registry  of  the 
transfer  or  damages  in  lieu  thereof.-'  If  aU  the  stock  has  already 
been  issued,  equity  has  no  power  to  compel  a  further  issue.' 
Laches  or  the  statute  of  limitations  may  also  be  a  bar.* 


by  the  corporation  to  an  action  by 
the  receiver  of  such  stockholder  to 
transfer  the  stock  on  the  corporate 
books.  Weller  v.  Pace  Tobacco  Co., 
35  N.  Y.  Week.  Dig.  581  (1886).  A 
pledgee  of  a  certificate  of  stock  is 
not  bound  by  an  agreement  of  all 
the  stockholders  to  surrender  to  the 
corporation  a  part  of  their  stock, 
which  part  is  to  be  then  considered 
preferred  stock,  and  is  to  be  sold  by 
the  corporation  for  the  purpose  of 
paying  corporate  debts.  Although 
all  the  other  stock  has  had  this  agree- 
ment stamped  on  the  certificates, 
yet  the  corporation  cannot  insist 
that  the  purchaser  of  the  stock  so 
pledged  shall  allow  the  same  agree- 
ment to  be  stamped  on  the  new  cer- 
tificate issued  to  such  purchaser. 
The  court  will  order  a  transfer  free 
from  the  agreement.  Campbell  v. 
American  Zylonite  Co.,  133  N.  Y.  455 
(1890).  Even  though  the  charter  of 
an  irrigation  company  provides  that 
no  one  shall  hold  stock,  except  an 
owner  of  land  to  the  amount  of  one 
acre  for  each  share  of  stock  held  by 
him,  yet  where  the  stock  is  sold  for 
non-payment  of  assessments  the  pur- 
chaser at  such  sale  is  entitled  to  a 
transfer  on  the  corporate  books,  al- 
though he  owns  no  land.  The  pur- 
chaser may  file  a  biU  in  equity  to 
determine  his  rights.  The  court 
found  it  imnecessary  to  pass  on  the 
question  as  to  whether  such  a  restric- 
tion as  to  the  stock  is  legaL  Spur- 
geon  V.  Santa  Ana,  etc.  Co.,  53  Pac. 
Eep.  140  (Cal.,  1898). 

1  Eegina  v.  Liverpool,  etc.  E'y,  31 
L.  J.  (Q.  B.)  384  (1853).  Cf.  Eice  v. 
Eockefeller,  134  N.  Y.  174  (1893). 

2  Quoted  and  approved  in  State  v. 
Carpenter,  51  Ohio  St.  83  (1894).    "A 


bill  in  equity  may  be  maintained  by 
a  bona  fide  purchaser  of  stock  agaicst 
the  corporation  to  compel  a  transfer 
of  the  stock  upon  the  corporate 
books."  The  biU  may  be  in  the  al- 
ternative for  a  transfer  of  the  stock 
or  for  damages,  and,  if  the  company 
has  already  issued  its  whole  capital 
stock,  damages  will  be  granted.  Bir- 
mingham Nat.  Bank  v.  Eoden,  97 
Ala.  404  (1893).  Where  a  corporation 
refuses  to  issue  the  stock  to  a  sub- 
scriber, he  may  file  a  bill  in  tjie  alter- 
native to  compel  the  issue  of  the 
shares  or  the  payment  of  their  value 
with  damages.  If  during  the  pend- 
ency of  the  suit  the  company  be- 
comes insolvent,  the  court  can  give 
him  damages  payable  pro  rata  out 
of  the  assets  of  the  corporation.  Me 
Eeading  Iron  Works,  149  Pa.  St.  183 
(1893).    See  §  61,  supra. 

3  Smith  V.  North  Am.  Min.  Co.,  1 
Nev.  438  (1865);  and  see  §  384,  supra. 

*  In  New  York  the  ten-year  statute 
of  limitations  runs  against  an  equi- 
table action  against  the  corporation 
for  a  transfer  of  the  certificates  on 
its  books,  from  the  time  when  the 
outstanding  certificate  was  issued. 
Eyder  v.  Bushwick  E.  E,  10  N.  Y. 
Supp.  748  (1890).  In  Ware  v.  Galves- 
ton City  Co.,  146  U.  S.  103  (1893),  the 
bill  of  a  claimant  of  stock  against 
the  company  to  hold  it  liable  for  al- 
lowing a  transfer  of  the  stock  in  fraud 
of  his  rights  was  barred  by  laches, 
the  suit  having  been  brought  thirty- 
five  years  after  the  cause  of  action 
had  accrued.  The  holders  of  full-paid 
stock  cannot  be  assessed  on  such  stock 
even  under  a  reorganization  agree- 
ment of  the  majority  of  the  stock- 
holders. Where,  however,  for  four 
years  the  stockholder  does  not  object. 


7S7 


§  3y2.]  FORMALITIES    OF   TEANSFEF   AND   EEGISTEY.       [CH.  XXII. 


§  392.  Remedy  "by  an  action  for  damages. —  An  action  at  law 
for  damages  is  an  old  and  "well-established  remedy  of  a  stock- 
holder who  has  applied  to  the  corporation  for  a  registry  of  a 
transfer  and  has  been  refused.^  The  form  of  the  action  is  not 
definitely  fixed,  and  in  different  states  different  forms  seem  to 
have  been  passed  upon  without  any  question  being  raised  as  to 
their  technical  nature.^  Conversion  lies  against  a  corporation 
at  the  instance  of  a  purchaser  of  certificates  of  stock  for  refusal 
to  transfer  the  stock  on  the  books  of  the  company,  and  the 
common-law  action  of  trover  is  a  proper  remedy.'  A  trans- 
feree's action  upon  the  case  for  damages,  instead  of  in  trover 
for  convension,  against  the  corporation  for  refusal  to  register 
the  transfer,  entitles  him  to  nominal  damages  only,  unless  he 
proves  special  damage.*  Where  the  corporation  has  been  held 
liable  for  conversion,  it  cannot  then  tender  the  stock  back  to 
the  stockholder  and  avoid  the  payment  of  the  damages.^  The 
statute  of  limitations  runs  only  from  the  time  when  a  demand 
for  registry  was  made.* 

and  then  applies  for  a  transfer  of  his 
stock,  a  court  of  equity  may  refuse 
to  grant  the  transfer,  but  may  give 
him  damages  for  the  value  of  his 
stock  at  the  time  of  the  demand 
of  transfer,  together  with  interest. 
Gresham  v.  Island  City  Sav.  Bank, 
2  Tex.  Civ.  App.  52  (1893). 

iHussey  v.  Manufacturers',  etc. 
Bank,  27  Mass.  414  (1830);  Helm  v. 
Swiggett,  12  Ind.  194  (1859).  Cases 
supporting  this  rule  abound  in  all  the 
states.  They  wiU  be  found  together 
virith  others  in  ch.  XXXV,  infra.  If 
the  corporation  illegally  refuses  to 
allow  a  registry,  but  afterwards  does 
allow  it,  the  corporation  is  not  liable 
in  damages  for  the  decline  of  the 
market  value  of  the  stock  in  the 
meantime.  Skinner  v.  City  of  Lon- 
don M.  Ins.  Co.,  L.  R.  14  Q.  B.  D.  882 
(1885).  Even  in  England,  if  the  com- 
pany has  completed  a  transfer  upon 
its  books  and  then  repudiates  the 
transfer  on  the  ground  that  it  had 
prior  to  that  time  transferred  the 
same  stock  to  others,  the  company  is 
liable  in  damages  to  the  party  to 


whom  the  last  trancfer  was  made. 
Tomkinson  v.  Balkis  Consol.  Co., 
[1891]  2  Q.  B.  614.  A  corporation  is 
liable  in  damages  for  refusing  to 
allow  a  transfer  of  the  stock  where 
such  refusal  is  unjustifiable.  Doty  v. 
First  Nat.  Bank  of  Larimore,  3  N.  Dak. 
9  (1892).  If  the  company  illegally  re- 
fuses to  transfer  stock  it  is  a  conver- 
sion. Eio  Grande  Cattle  Co.  v.  Burns, 
82  Tex.  50  (1891).  The  appropriate 
remedy  of  a  purchaser  to  compel  a 
corporation  to  register  a  transfer  to 
himself  is  an  action  on  the  case, 
wherein  the  measui-e  of  damages  is 
the  value  at  the  timie  of  refusal  to 
transfer.    See  §  573,  infra. 

2  See  ch.  XXXV,  infra. 

3  Ralston  u  Bank  of  California,  112 
Cal.  208  (1896). 

4  McLean  v.  Charles,  etc.  Co.,  96 
Mich.  479  (1893).  On  this  subject,  see 
ch.  XXXV,  infra. 

5  Carpenter  v.  American,  etc.  Assoc, 
54  Minn.  403  (1893). 

6  Cleveland,  etc.  R.  R.  ■«.  Robbins,  35 
Ohio  St.  483  (1880);  Iron  R  R.  u  Fink, 
41  Oliio  St.  321  (1884). 
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EULES  FOR  CORPORATIONS  IN  REGARD  TO  REFUSING  OR  AL- 
LOWING REGISTRIES  OP  TRANSFERS  OF  STOCK 


1  393.  Pui'pose  of  tlie  chapter. 
394  Right  to  refuse  tmtii  the  trans- 
ferrer pays  the  unpaid  sub- 
scription price. 

395.  Whether  the  corporation  may 

refuse  to  register  a  transfer 
to  an  irresponsible  trans- 
feree. 

396.  Corporation  may  refuse  to  reg- 

ister as  ti'ansferees  persons 
who  are  incompetent  to  con- 
tract. 

397.  Trustees,  executors,  guardians, 

agents,  and  pledgees. 

398.  Sales  of  stock  by  executors  or 

administrators. 

399.  Sales  by  trustees. 

400.  Sales  by  guardians. 

401.  Forgery  of  transfer. 


403.  Corporation  must  require  a 
surrender  of  the  outstand- 
ing certificate. 

403.  Alleged  loss  of  the  old  certifi- 

cate. 

404.  Attachment  or  execution. 

405.  Decree  of  a  court  that  certifi- 

cates be  issued. 

406.  Theft  of  certificates  indorsed 

in  blank. 

407.  Interpleader  by  the  corpora- 
tion. 

Restrictions  by  corporation  on 

stockholder's  right  to  sell  or 

transfer. 
Lien  of  the  corporation. 
Formalities  of  registry  which 

the  corporation  may  insist 

upon. 


408. 


409, 
410. 


§  393.  Purpose  of  the  chapter. —  It  is  proposed  in  this  chap- 
ter, as  a  continuation  of  the  last,  and  as  a  recapitulation  of  the 
various  rights,  liabilities,  and  duties  of  the  corporation  in  refus- 
ing or  allowing  a  registry  of  a  transfer  of  stock,  to  state  briefly 
the  rules  which  prevail  herein.  The  standpoint  taken  is  that 
of  the  corporation.  The  minute  and  particular  application  of 
the  general  rules  governing  this  subject  are  not  stated  here  at 
length;  but  an  effort  has  been  made  to  give,  in  systematic 
^order,  certain  directions  which  wUl  enable  a  corporation,  when 
in  doubt  as  to  whether  to  allow  or  refuse  a  registry,  to  decide 
the  question  intelligently  and  safely. 

§  394.  Right  to  refuse  until  the  transferrer  pays  the  unpaid 
siibscription  price} —  A  corporation  cannot  refuse  to  register  a 
transfer  of  stock  merely  because  the  subscription  price  has  not 
been  fully  paid  in,  unless  the  charter  or  the  statutes  of  the  state 
expressly  give  that  right.  Nor  can  it  refuse  registry,  even 
though  a  call  lor  part  of  the  subscription  price  has  been  made, 
is  due,  and  remains  unpaid.    It  must  allow  a  registry,  but  may 

1  See  ch.  XV,  supra. 
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continue  to  hold  the  transferrer  liable  for  the  call.  The  corpo- 
ration has  no  lien  on  the  stock  for  the  subscription  price,  nor 
has  it  a  right  to  restrict  transfers  until  calls  or  parts  of  the  sub- 
scription price  not  yet  called  are  paid.  The  policy  of  the  law 
is  to  favor  the  right  of  transfer,  and  no  impediments  by  the 
corporation  are  allowed  to  restrict  that  right.  As  regards 
parts  of  the  subscription  not  yet  called  in,  the  transferrer  is 
released  from  and  the  transferee  assumes  the  liability.  As  re- 
gards calls  made  before  the  application  for  registry,  but  not  yet 
due,  the  transferrer  is  liable,  but,  it  seems,  not  the  transferee. 
As  regards  calls  made  before  the  application  and  due  before 
such,  the  transferrer  and  not  the  transferee  is  liable.  As  re- 
gards calls  made  after  the  application  the  transferee  alone  is 
liable.  In  Pennsylvania,  however,  a  different  rule  prevails,  and 
by  statute  the  transferrer,  if  he  is  the  original  subscriber,  is  lia- 
ble until  the  whole  subscription  is  paid.  In  Ifew  York,  by  stat- 
ute, both  railroad  and  manufacturing  corporations  may  refuse 
to  allow  registry  of  transfers  until  unpaid  calls  have  been  paid. 

§  395.  Whether  the  corporation  may  refuse  to  register  a 
transfer  to  an  irresponsible  transferee} —  Greater  difficulty  is- 
experienced  in  finding  a  working  rule  on  this  subject.  On  one 
point,  however,  all  the  authorities  agree.  If  the  corporation  is 
insolvent,  or  in  such  a  state  of  decline  that  insolvency  seems  in- 
evitable, the  corporation  may  refuse  to  allow  a  registry  of  trans- 
fer from  a  responsible  to  an  irresponsible  insolvent  transferee. 
The  policy  of  the  law  is  to  protect  corporate  creditors,  even  at 
the  expense  of  restricting  the  right  of  transfer.  The  above  rule 
applies  not  only  where  the  subscription  is  unpaid,  but  also 
where  it  has  been  paid  and  only  a  statutory  liability  exists. 
"Where,  however,  the  corporation  is  solvent,  and  a  stockholder 
applies  for  a  registry  of  transfer  from  himseli  to  an  irresponsi- 
ble transferee,  it  seems  that  the  corporation  cannot  refuse  to 
make  the  registry. 

§  396.  Corporation  may  refuse  to  register  as  transferees  per- 
sons who  are  incompetent  to  contract} —  If  the  transferee  of  a 
certificate  of  stock  is  an  infant  or  person  of  unsound  mind,  the 
corporation  may  refuse  to  register  such  transferee  as  a  stock- 
holder.   The  reason  of  the  rule  is  that  such  persons  would  not 

1  See  ch.  XV,  supra.  2  gge  ch.  XIV,  siipra, 
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be  obliged  at  law  to  respond  to  the  obligations  of  a  stockholder, 
and  consequently  are  not  entitled  to  its  privileges.  With  mar- 
ried -women  at  the  present  day  the  law  is  different.  At  com- 
mon law  they  were  incompetent  to  become  stockholders,  as  is 
an  infant  at  the  present  time.  But  the  statutes  of  all  the  states 
have  substantially  removed  these  disabilities,  and  enabled  a 
married  woman  to  transact  business  as  difeme  sole,  so  far  as  her 
separate  estate  is  concerned.  She  may  become  a  stockholder 
in  a  corporation,  but  cannot  bind  her  husband's  estate  for  the 
liabilities  of  such  stockholdership. 

§  397.  Trustees^  executors,  guardians,  agents,  pledgees} — la 
registering  transfer  to  a  trustee,  executor,  or  guardian,  the  cor- 
poration may  be  required  to  register  the  transferee  as  holder 
in  his  official  capacity.  A  trustee  who  purchases  or  receives 
stock  to  hold  in  trust  for  the  benefit  of  another  may,  it  seems, 
require  the  corporation  to  register  the  transfer  and  issue  new 
certificates  to  himself  in  his  own  name  as  "  trustee."  In  Eng- 
land the  rule  appears  to  be  different.  The  reason  of  this  rule 
is  that  the  liability  of  a  trustee  on  stock  is  in  many  of  the  states 
different  from  that  of  a  complete  owner  of  the  stock,  and  also 
because,  where  stock  is  held  by  a  trustee  as  such,  it  is  the  duty 
of  the  corporation  to  refuse  to  allow  the  trustee  to  seL.  and 
register  a  sale  of  the  stock  unless  the  instrument  creating  the 
trust  authorizes  such  sale.  So  also  an  executor  or  administra- 
tor or  guardian  may  compel  the  corporation  to  place  his  official 
title  after  his  name  in  the  stock  registry.  Pledgees,  however, 
and  agents  have  not  this  right.  The  corporation  may,  but  is 
not  obliged  to,  write  the  word  "  pledgee  "  after  the  transferee's 
name  either  in  the  stock  registry  or  on  the  certificate.  Such 
is  the  rule,  for  the  reason  that  the  corporation  is  not  obliged 
to  protect  the  rights  of  the  pledgor,  nor  to  recognize  the  pledgee- 
ship  of  the  transferee.  The  same  rule  applies  to  transferees 
who  take  as  agents  of  the  transferrer. 

§  398.  Sales  of  stock  iy  executors  or  administrators.^ — A  cor- 
poration may  vrith  safety,  and  in  fact  is  obliged  to,  allow  an 
executor  or  administrator  to  register  a  transfer  of  the  sale  of 
stock  belonging  to  the  estate  upon  presentation  by  the  execu- 
tor or  administrator  of  the  letters  testamentary  or  letters  of 
administration.     The  executor  or  administrator  may  then  reg- 

1  See  ch.  XIV,  supra.  2  gge  ch.  XIX,  supra. 
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ister  a  transfer  of  the  stock  to  himself,  or  directly  from '  the 
name  of  the  deceased  to  a  purchaser  from  the  executor ;  or  from 
the  deceased  to  the  executor,  and  then  from  the  executor  to 
the  purchaser.  One  executor  may  seU  and  register  a  transfer 
of  the  stock.  The  corporation  is  not  bound  to  inquire  whether 
it  is  necessary  that  the  sale  be  made  in  order  to  pay  the  debts 
of  the  estate,  nor  to  see  to  it  that  the  executor  actually  applies 
the  proceeds  of  the  sale  to  that  purpose.  Where,  however,  the 
corporation  has  actual  knowledge  through  its  officers  that  a 
breach  of  trust  is  contemplated  by  the  executor,  it  is  bound  to 
refuse  registry,  and  will  be  liable  to  the  estate  for  neglecting 
so  to  do.  So  also,  where  such  a  long  time  has  elapsed  between 
the  taking  out  of  the  letters  and  the  sale  by  the  executor  that 
the  latter  has  become  practically  a  trustee,  the  corporation 
must  use  the  same  precaution  as  in  sales  by  a  trustee.  In  the 
■case  of  specific  legacies  of  stock,  the  corporation  need  take  no 
notice  of  them,  but  must  allow  the  executor  to  transfer  the 
stock  into  his  own  name,  since  he  may  need  it  to  pay  debts, 
.and  the  corporation  is  not  bound  to  investigate  such  questions. 

§  399.  Sales  'by  trustees} —  A  trustee  who  holds  stock  belong- 
ing to  the  trust  estate  has  no  right  to  sell  and  transfer  such 
;stock  unless  he  is  expressly  authorized  so  to  do  by  the  instru- 
ment creating  the  trust.  Consequently  the  law  imposes  upon 
the  corporation  the  duty  of  refusing  to  allow  a  trustee  to  trans- 
fer the  stock  unless  he  clearly  has  a  right  so  to  do.  If  the  cor- 
poration neglects  this  duty  it  is  liable  to  the  trust  estate,  and, 
in  case  of  a  breach  of  trust  by  the  trustee,  may  be  compelled 
to  replace  the  stock  or  pay  damages.  If  the  trustee  has  an  ex- 
press power  given  to  him  to  sell,  the  corporation  may  allow 
him  to  make  the  transfer.  If  no  such  power  is  given,  the  cor- 
poration must  refuse.  The  trustee  is  bound  to  reasonably  sat- 
isfy the  corporation  of  his  right,  but  the  corporation  cannot 
permanently  retain  the  papers  submitted  to  it  for  that  purpose. 

§  400.  Sales  iy  guardians.^ — A  guardian  has  a  right  to  change 
the  investment  of  the  funds  in  his  charge,  and  consequently  has 
a  right  to  sell  stock  held  by  him  in  his  official  capacity.  Ac- 
cordingly, the  corporation  may  allow  him  to  register  a  transfer 
■of  stock  held  by  him  as  guardian,  and  cannot  require  the  guard- 
ian to  obtain  an  order  or  decree  from  a  court  authorizing  such 

1  See  ch.  XIX,  supra.  2  gge  ch.  XIX,  supra. 
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transfer.  An  order  or  decree  is  often  obtained  by  the  guard- 
ian, however,  for  his  own  protection,  and  is  to  be  commended. 
In  New  York  the  rights  and  duties  of  guardians  are  regulated 
by  statute,  and  other  states  have  similar  statutes. 

§401.  Forgery  of  transfer} — A  corporation  is  bound  and 
required  to  detect  a  forgery  whereby  the  name  of  the  owner 
of  a  certificate  of  stock  is  signed  to  it  and  a  transfer  made  which 
the  corporation^  is  requested  to  register.  The  stockholder  in 
whose  name  the  old  certificate  was  made  out,  and  whose  name 
was  forged  to  the  transfer,  may  hold  the  corporation  liable  if 
it  fails  to  detect  the  forgery  and  allows  a  registry  of  the  forged 
transfer.  He  may  compel  it  to  replace  the  stock  or  pay  dam- 
ages. This  rule  is  due  to  the  fact  that  the  corporation  is  a 
custodian  of  the  books  whereby  a  stockholder  obtains  his  rights 
of  stockholdership,  and  it  cannot  deprive  him  of  these  rights 
by  allowing  others  to  take  them  from  him  by  the  aid  of  the 
corporation  and  without  his  consent.  It  is  in  the  power  of 
the  corporation  to  require  the  presence  of  the  transferrer  at  the 
time  of  registry,  or  at  least  clear  proof  that  the  signature  is 
genuine.  The  corporation,  however,  has  recourse  over  against 
the  person  who  applied  for  registry  on  the  forged  transfer,  how- 
ever innocent  the  latter  may  be.  He  is  held  to  have  impliedly 
represented  that  the  transfer  was  genuine. 

§  402.  Corporation  must  require  a  surrender  of  the  outstand- 
ing certificate.^ —  If  a  corporation  permits  a  registry  of  a  trans- 
fer of  stock,  and  issues  new  certificates  to  the  transferrer 
without  requiring  a  surrender  of  the  old  certificate,  it  assumes 
a  dangerous  position,  and  one  which  it  is  not  obliged  to  assume. 
If  the  certificate  which  is  not  delivered  up  is  in  the  hands  of  a 
bona  fide  purchaser  for  value  and  without  notice,  he  may  hold 
the  corporation  liable  for  allowing  a  registry  of  transfer  to  an- 
other without  requiring  a  delivery  of  the  certificates.  It  is 
negligence  and  a  breach  of  duty  on  the  part  of  the  corporation 
to  allow  a  registry  without  a  surrender  of  the  old  certificate. 
It  generally  refuses  to  do  so,  as  is  its  duty,  and  is  sustained 
by  the  law  in  its  refusal.  There  are  occasions,  however,  where 
the  law  compels  the  corporation  to  register  the  transfer  with- 
out a  surrender  of  the  old  certificate.  When  so  compelled 
to  do,  the  corporation  cannot  be  held  liable  by  the  purchaser 

1  See  ch.  XXI,  supra.  ^  See  ch.  XXI,  supra. 
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of  the  outstanding  certificate,  but  he  must  seek  his  remedy 
against  others.  Such  compulsory  registry,  excusing  the  corpo- 
ration, may  exist  in  cases  of  alleged  loss  of  the  old  certificate, 
a  decree  of  a  court  compelling  the  registry,  and,  under  the  lat- 
ter, an  attachment  or  execution  against  the  stock.^ 

§  403.  Alleged  loss  of  the  old  certificate.^ — According  to  the 
rule  of  nearly  aU  the  states,  a  corporation  is  not  obliged  to 
issue  a  new  certificate  of'  stock  to  the  owner  of  an  old  one, 
which  he  alleges  he  has  lost,  unless  such  person  gives  to  the 
corporation  a  sufficient  bond  of  indemnity  to  protect  it  against 
liability  in  case  it  turns  out  that  the  old  certificate  was  not  lost, 
but  was  sold  and  passed  into  iona  fide  hands.  In  ISTew  York 
this  rule  is  fixed  by  statute.  The  corporation  is  liable  to  the 
holder  of  the  outstanding  certificate,  if  it  is  outstanding,  and 
consequently  should  be  protected  against  that  liability  by  a 
bond  from  the  applicant  for  registry.  In  Louisiana  a  statu- 
tory advertisement  is  made  and  a  bond  of  indemnity  dispensed 
with.  But  in  the  other  states  the  court  compels  the  loser  to 
give  a  bond,  varying  in  amount  according  to  the  amount  of 
the  stock  and  the  clearness  of  the  proof  of  loss. 

§  404.  AttacTiment  or  execution.^ —  Nearly  all  the  states  have 
laws  whereby  shares  of  stock  are  rendered  subject  to  levy  of 
attachment  and  to  sale  on  levy  of  execution.  Such  attachment 
or  execution  can  be  levied  only  at  the  domicile  of  the  corpora- 
tion, since  the  certificates  are  mere  evidences  of  title,  and  the 
res  itself  of  the  stock  exists  only  where  the  corporation  is  cre- 
ated. When,  therefore,  an  execution  sale,  or  an  attachment 
followed  by  an  execution  sale,  takes  place  where  the  corporation 
exists,  the  purchaser  at  such  sale  generally  has  not  the  out- 
standing certificate,  but  nevertheless  demands  registry  of  him- 
self as  stockholder  in  accordance  with  the  law  authorizing  the 
attachment  and  execution.  In  the  meantime  the  judgment 
debtor  whose  stock  is  thus  attached  or  sold  under  an  execution 
generally  has  sold  or  will  sell  his  certificate  of  stock  to  a  Iona 
fide  purchaser  for  value.  If  it  happens  that  both  parties  claim 
the  stock,  the  duty  and  privilege  of  the  corporation  is  plain.  It 
may  refuse  to  decide  between  them,  and  when  sued  by  either 
may  interplead  and  compel  the  claimants  to  settle  the  right  be- 

1  But  see  §  489,  infra.  3  See  ch.  XXVII,  infra. 

2  See  ch.  XXI,  supra, 
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tween  them,  in  the  courts.  Eut  frequently  it  happens  that  the 
corporation  does  not  know  whether  the  judgment  debtor  has 
sold  the  outstanding  certificate  or  not.  By  the  law  of  most  of 
the  states,  if  such  certificate  was  sold  before  the  attachment  or 
execution  was  levied,  the  purchaser  would  be  protected,  and  the 
corporation  would  be  liable  to  him  for  registering  as  a  stock- 
holder the  purchaser  at  the  execution  sale.  Accordingly,  in  that 
case,  it  is  the  duty  of  the  corporation  to  refuse  to  register  the 
purchaser  at  the  execution  sale.  It  cannot  afford  to  take  the 
risk,  and  is  not  obliged  to  take  it.  If  the  court  then  compels  it 
to  make  the  registry  of  transfer  to  the  execution  purchaser,  the 
court  will  also,  probably,  compel  such  purchaser  to  give  a  bond 
of  indemnity  to  protect  the  corporation.  If  such  a  bond  is  not 
required  by  the  court,  the  corporation  must  nevertheless  obey 
the  decree.  What  rights  the  purchaser  of  the  outstanding  cer- 
tificate would  then  have,  has  not  as  yet  been  passed  upon  by 
the  courts. 

§  405.  Decree  of  a  court  that  certificates  ie  issued.^ —  A  corpor 
ration  must  of  course  obey  the  decree  of  a  court  that  it  issue  a 
certificate  of  stock  to  a  specified  person.  But  a  court  will  rarely 
resort  to  such  an  extreme  remedy  where  it  is  probable  or  posr 
sible  that  there  may  be  an  outstanding  certificate  in  the  hands 
of  an  innocent  holder  representing  the  same  shares.  As  a  prin- 
ciple of  law  the  court  has  no  power  to  decree  such  an  issue  or- 
dinarily, since  the  whole  capital  stock  has  been  issued,  and  its 
decree  amounts  practically  to  an  order  to  make  an  overissue  of 
stock.  Generally  the  court  decrees  damages  to  be  paid,  or 
directs  the  corporation  to  purchase  stock  for  the  purpose  of  re- 
issuing it  to  the  specified  party.  This  occurs  frequently  where 
the  corporation  has  unjustly  deprived  a  person  of  his  stock.  A 
different  class  of  cases  arises  where  the  corporation  has  refused 
to  allow  a  registry  because  the  outstanding  certificate  is  not 
surrendered.  Such  cases  include  those  of  alleged  loss  of  certifi- 
cate, an  execution  sale  of  the  stock,  and,  possibly,  a  suit  in 
equity  at  the  domicile  of  the  corporation  to  recover  from  an- 
other stock  which  the  complainant  claims.  A  decree  in  such 
a  suit  in  most  states  would  be  ineffectual  to  deprive  of  his 
rights  one  who  purchased  from  the  defendant  his  certificate  of 
stock  before  the  decree  was  rendered.    It  would  accordingly 

1  See  ch.  XXII,  supra. 
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be  a  harsh  decree  that  compelled  the  corporation  to  register 
the  successful  complainant  as  a  stockholder.  The  corporation 
should  not  be  compelled  to  assume  the  risk  of  being  sued  by 
the  purchaser  of  the  outstanding  certificate.  The  complainant 
should  be  compelled  to  give  a  bond  of  indemnity,  or  else  be 
contented  with  a  personal  judgment  against  the  defendant. 
The  demands  of  trade  and  of  an  investing  public  require  that 
the  safety  of  a  purchaser  of  a  certificate  of  stock  should  be  as- 
sured, except  against  attachments,  execution  sales  or  decrees 
duly  obtained  and  notified  to  the  corporation  before  the  iona 
fide  purchaser  received  the  certificate  of  stock. 

§  406.  Theft  of  certificates  indorsed,  in  ilanh.^ —  The  corpora- 
tion has  a  duty  to  perform  as  regards  certificates  of  stock  which 
have  been  stolen  from  the  owner  who  held  them  indorsed  in 
blank. 

If  the  owner  notified  the  corporation  of  the  theft  it  must  re- 
fuse to  register  a  transfer  to  a  purchaser  of  such  stolen  certifi- 
cate. Since  the  owner's  negligence  may  have  estopped  him 
from  reclaiming  the  stock,  the  corporation  may  refuse  to  recog- 
nize either  party  as  a  stockholder,  where  there  is  a  reasonable 
question  of  negligence,  and  when  sued  by  either  may  inter- 
plead. If  the  corporation  allowed  a  registry  before  it  was  noti- 
fied of  the  theft,  it  is  difficult  to  see  on  what  principle  it  is  to- 
be  held  liable  to  the  owner.  Such  a  case  seems  not  yet  to  have- 
arisen.  If  notified  of  the  theft  before  anything  is  learned  con- 
cerning the  whereabouts  of  the  certificate,  the  case  is  to  be 
treated  the  same  as  when  the  certificate  is  alleged  to  have  been 
lost. 

§  407.  Interpleader  hy  the  corporation.'^ — "Whenever  there 
are  two  or  more  conflicting  claims  made  to  stock,  and  demands 
are  made  on  the  corporation  to  allow  registry,  it  is  the  privi- 
lege of  the  corporation,  if  there  is  a  reasonable  legal  doubt  as  to 
the  rights  of  the  parties,  to  refuse  to  register  either  party,  and, 
when  sued  by  one,  to  interplead  and  compel  the  parties  to  con- 
test the  matter  between  themselves  in  the  courts.  The  law 
does  not  oblige  the  corporation  to  turn  itself  into  a  court  of 
justice  and  decide  the  rights  of  the  parties.  The  corporation, 
however,  cannot  interplead  if  it  has  already  committed  itself 
by  registering  one  of  the  claimants  as  the  stockholder.  Noi" 

1  See  ok  XXI,  supra.  2  gee  oh.  XXII,  supra. 
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can  the  corporation  resort  to  an  interpleader  where  one  of  the 
claimants  is  clearly  wrong.  The  right  of  interpleader  and  the 
power  of  the  corporation  to  refuse  to  register  a  transfer  until 
compelled  to  do  so  by  the  courts,  where  an  outstanding  certifi- 
cate is  not  surrendered,  constitute  the  two  most  effective  safe- 
guards of  the  corporation  in  allowing  or  refusing  registry. 

§  408.  Restrictions  hy  corj)oration  on  stockliolder^ s  right  to 
sell  or  transfer. ^ —  The  law  has  uniformly  and  decisively  dis- 
countenanced and  overruled  all  attempts  of  a  corporation  to 
prevent  the  sale  and  transfer  of  its  stock  by  the  stockholder. 
Such  attempted  restrictions  are  generally  made  by  means  of 
by-laws.  Thus,  a  by-law  requiring  the  consent  of  the  directors- 
or  other  corporate  officers  to  a  transfer,  or  a  by-law  requiring 
the  stockholder,  when  he  sells,  to  sell  his  stock  to  specified  per- 
sons, is  null  and  void.  Kestrictions  may  be  created  by  a  con- 
tract mutually  agreed  to  by  the  stockholders,  but  cannot  be 
imposed  upon  them  by  the  majority  of  the  stockholders  nor  by 
the  board  of  directors.  When,  however,  such  restrictions  are 
created  by  the  charter,  they  are  valid,  since  they  arise  with 
the  corporation  and  stock  itself.  Thus,  in  England,  the  charter 
frequently  authorizes  the  directors  to  refuse  a  registry  unless 
the  transferee  is  satisfactory  to  them.  Even  here,  however,, 
the  directors  must  be  reasonable  in  the  use  of  their  discretion.. 
In  this  country  the  most  frequent  restriction  created  by  charter 
is  that  of  a  lien  for  debts  due  to  the  corporation  from  the  trans- 
ferrer. 

§  409.  Lien  of  the  corporation.^ — The  charters  of  many  cor- 
porations contain  an  express  provision  that  the  corporation  may 
refuse  to  allow  a  stockholder  to  register  a  transfer  of  his  stock 
until  he  has  paid  any  and  all  debts  which  he  may  at  that  time 
owe  to  the  corporation.  Such  a  lien  need  not  be  stated  in  the 
certificate  of  stock.  "While  it  may  not  be  created  generally  by 
a  by-law,  yet  certain  phrases  in  charters  have  been  held  to  up- 
hold a  lien  that  is  declared  and  made  effectual  by  a  by-law. 
"Where  the  lien  exists  the  corporation  may  refuse  to  allow  a 
registry  of  transfer  of  any  stock  owned  by  the  debtor  until  all 
debts  due  from  him  to  the  corporation  are  paid,  whether  due 
or  not  due,  including,  it  seems,  unpaid  subscriptions.  It  does 
not  apply,  however,  to  debts  due  from  a  transferee  of  the  cer- 

1  See  ch.  XXXVII,  infra.  2  See  ck  XXXI,  infra. 
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tificate  who  never  obtained  registry  or  appeared  as  a  stockholder 
on  the  corporate  books.  Nor  does  it  apply  to  debts  due  from 
the  registered  stockliolder,  but  incurred  after  the  corporation 
was  given  notice  that  he  had  sold  his  stock  to  another.  The 
corporation  may  waive  its  lien  and  allow  registry  without  the 
debts  of  the  old  stockholder  being  paid.  A  registry  without 
requiring  payment  is  a  waiver  in  itself. 

§  410.  Formalities  of  registry  which  the  corporation  may  in- 
sist ii])on} — Where,  as  is  ordinarily  the  case,  the  owner  of  stock 
has  sold  it  by  signing  the  transfer  and  power  of  attorney  on  the 
back  of  the  certificate,  leaving  the  names  of  the  transferee  and 
of  the  attorney  blank,  the  corporation  may  require  the  names 
of  the  transferee  and  of  the  attorney  to  be  filled  in  before  it 
allows  a  registry.  If  it  is  in  doubt  as  to  the  genuineness  of  the 
signature  of  the  former  owner  of  the  certificate,  it  may  require 
his  presence  or  reasonable  proof  that  he  actually  made  the  sig- 
nature. It  cannot  compel  the  transferrer  to  be  present,  but 
may  require  the  presence  of  the  attorney  authorized  to  make 
the  registry.  The  registry  itself  is  generaUymade  by  the  cor- 
porate officer,  but  he  may  require  the  attftrney  to  make  it.  A 
surrender  of  the  old  certificate  is  required,  and  new  certificates 
in  the  name  of  the  transferee  are  issued.  The  by-laws  may  pre- 
scribe that  the  registry  shall  be  in  the  presence  of  certain  cor- 
porate officers.  A  mere  request  to  register  is  not  registry, 
although  the  old  certificate  is  left  with  J;he  clerk,  together  with 
the  transfer,  and  he  marks  "  received  for  record  "  on  the  same. 
If  the  corporation  does  not  keep  a  transfer  book  or  stock  book, 
a  surrender  of  the  old  certificate  and  the  issue  of  a  new  one  is 
sufficient  to  constitute  a  transfer  and  registry.  The  applicant 
may  inquire  of  the  corporate  officer  in  charge  for  the  registry 
clerk,  and  is  not  bound  to  ascertain  the  individual  himself.  Eeg- 
istry  at  a  branch  office  may  not  be  a  legal  registry  until  entered 
at  the  main  office.  The  corporate  registry  may  be  on  its  ledger 
without  any  issue  of  certificate.  If  it  keeps  no  registry  at  aU, 
mere  notice  to  it  of  a  transfer  constitutes  a  legal  registry.  The 
corporation  has  no  right  to  delay  registry  unreasonably  for  the 
purpose  of  obtaining  advice  or  for  any  other  reasons.  It  may 
require  that  the  power  of  attorney  run  directly  from  the  former 
registered  stockholder  and  not  from  an  intermediate  one.    A 

1  See  ch,  XXII,  supra. 
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written  acceptance  of  the  stock  by  the  transferee  cannot  be  in- 
sisted on  by  the  corporation.  The  formalities  of  registry  may 
be  waived  by  the  corporation,  and  any  act  which  indicates  that 
it  considers  a  transferee  to  be  a  stockholder  is  effectual  to  make 
him  such  so  far  as  the  corporation  is  concerned,  though  no  reg- 
istry was  had. 

Either  the  transferrer  or  the  transferee  or  an  intermediate 
unregistered  transferee  may  apply  to  the  corporation  for  the 
purpose  of  obtaining  a  registry.  The  corporation  cannot  refuse 
it  merely  because  of  the  motive  of  the  transferrer  or  of  the 
transferee  in  making  the  sale  and  transfer.  Whenever  the  cor- 
poration refuses  to  allow  a  registry  the  applicant  may  sue  it  for 
damages,  or  he  may  go  into  a  court  of  equity  and  ask  that  the 
corporation  be  decreed  to  allow  registry  or  to  pay  damages  in 
lieu  thereof.  A  few  cases  hold  that  he  may  compel  registry  by 
a  mandamus  against  the  corporation,  but  the  weight  of  author- 
ity holds  otherwise. 
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CHAPTER  XXIY. 

NON-NEGOTIABILITY  OF  STOCK  AND   DANGERS   INCURRED  IN 
THE  PURCHASE  OF  CERTIFICATES  OF  STOCK. 


■A.    NON-NEGOTIABILITY. 

§  411.  Natiire  and  kinds  of  negotia- 
ble instruments. 

412.  Certificates  of  stock  are  not 

negotiable  instruments,  but 
have  been  given  many  of 
the  elements  of  negotiabil- 
ity in  America  —  In  Eng- 
land they  are  not  negotiable 
in  any  sense. 

413.  The   term   "quasi-negotiabil- 

ity,"  as  applied  to  certificates 
of  stock,  throws  little  light 
upon  the  subject. 
414i  The  distinction  between  the 
"  legal "  and  the  "  equitable  " 
title  in  the  transfer  of  cer- 
tificates of  stock  is  unsatis- 
factory. 

415.  The  only  method  of  treatment 

of  the  subject  seems  to  be  by 
inquiring  under  what  facts 
the  holder  or  purchaser^  is 
protected. 

416.  The  particular  rules  protect- 

ing a  bona  fide  purchaser 
of  certificates  of  stock  are 
based  on  estoppel. 

B.  DANGERS  INCURRED  IN  PURCHASING 
STOCK. 

417.  Liabilities,  risks,  and  rights  of 

one  who  owns  or  purchases 
a  certificate  of  stock. 

418.  Liability  on  unpaid  par  value, 

that  is,  the  unpaid  subscrip- 
tion price  of  the  stock. 

419.  Forfeiture  for  non-payment  of 

calls. 

420.  Statutory  liability. 

421.  Liability  where  the  purchaser 

has  the  transfer  made  to  a 
nominal  holder. 

422.  No  liability  for   assessments 

after  the  par  value  of  stock 
has  been  paid  in. 


5  423.  Liability  when  stock  was  is- 
sued for  property, 
424  Liability  as  partners  by  reason 
of  defective  incorporation  or 
for  other  reasons. 

425.  Danger  of  corporate  lien. 

426.  Overissued  stock. 

427.  Danger  that  transferrer  or  pre- 

vious holder  is  an  infant^ 
married  woman,  or  lunatic. 

428.  Purchase  of  stock  by  or  from, 

a  corporation. 

429.  Purchase  from,  joint  owners, 

partners,  and  agents, 

430.  Purchase  of  stock  at  sheriff's^ 

execution  sale,  or  from  as- 
signee in  bankruptcy,  or  for 
benefit  of  creditors. 

431.  Purchase  from  a  pledgea 

432.  Pledgee  is  protected  in  the 

same  way  as  purchaser  of 
stock. 

433.  Danger  of  purchasing  from  an 

executor,  administrator,  or 
guardian. 

434.  Purchase  from  a  trustee. 

435.  Sale  by  vendor  to  another  pur- 

chaser without  delivery  of 
certificates  of  stock. 

436.  Danger  of  forgery. 

437.  Loss  or  theft  of  certificates  in- 

dorsed in  blank. 

438.  Danger  that  a  previous  holder 

has  been  deprived  of  that 
same  stock  by  fraud. 

439.  Statute  of  frauds. 

440.  Gambling  sales  of  stock. 

441.  Method  of  assigning  a  certifi- 

cate of  stock. 

442.  Registry  of  transfer. 

443.  Purchaser    not    affected    by 

rights  of  holders  of  that 
stock  back  of  the  last  regis- 
try. 

444.  Summary. 


A.    NON-NEGOTIABILITT. 


§  411.  Nature  and  hinds  of  negotiable  instruments. — Nego- 
tiable instruments  at  the  present  day  are  promissory  notes^. 
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bills  of  exchange,  checks,  bank-notes,  bonds  of  the  United  States, 
of  states,  of  foreign  governments,  of  cities  and  counties  and 
municipalities  generally,  certificates  of  deposit,  interest  cou- 
pons, and  bonds  of  corporations.'  Bills  of  lading  have  only  a 
quasi-negotiability.^  These  different  instruments,  however,  are 
not  necessarily  negotiable,  but  are  so  only  when  in  writing; 
when  containing  an  unconditional  promise  or  order  to  pay ; 
when  the  payment  is  to  be  in  money  bnly ;  when  the  amount 
is  certain;  when  it  is  payable  to  a  specific  person,  and  not  in 
the  alternative ;  when  it  is  payable  at  a  certain  time ;  when  it 
contains  words  such  as  "  to  A.  or  order,"  or  "  to  bearer,"  or 
their  equivalent;  and  when  delivery  has  been  duly  made.  If 
the  instrument  is  lacking  in  any  one  of  these  qualities,  it  falls 
back  into  the  category  of  non-negotiable  —  that  is,  merely 
assignable — instruments.  Again,  a  holder  of  one  of  the  above- 
named  negotiable  instruments  can  have  the  benefit  of  its  nego- 
tiability only  when  he  has  purchased  it  in  good  faith,  for  value, 
before  the  instrument  was  due,  and  without  notice  of  the  equi- 
table rights  of  previous  holders  or  makers;  that  is,  he  must  be 
a  ionafide  holder.^  When  all  these  elements  of  negotiability 
and  ownership  co-exist,  the  advantage  of  negotiability  over 
non-negotiability  is  this :  that  the  holder  of  the  instrument  is 
entitled  to  the  face  value  thereof,  and  his  right  cannot  be  af- 
fected, decreased,  or  defeated  by  any  facts  or  equities  between 
previous  holders  which  would  defeat  the  security  as  between, 
them,  unless  it  be  void  for  usury  or  other  similar  cause. 

§  412.  Certificates  of  stock  are  not  negotiable  instruments, 
hut  have  heen  given  many  of  the  elements  of  negotiaMlity  in 
America  —  In  ^England  they  a/re  not  negotiable  in  any  sense. — 
It  is  very  clear,  and  it  is  well  established,  that  certificates  of 
stock  are  not  negotiable  instruments.''    A  certificate  of  stock 

1  Daniel,  Neg.  Inst.,  3d  ed.,  book  VI;  tiable.  Hammond  v.  Hastings,  134 
Dos  Passos  on  Stock  Brokers,  ch.  IX.  U.  S.  401  (1890).  "  Certificates  o£ 
As  to  bonds  of  corporations,  see  ch.  stock  are  not  securities  for  money  in 
XLVI, -irj/ra.  any  sense;  much  less  are  they  nego- 

2  Pollard  u  Eeardoii,  65  Fed.  Rep.  tiable  securities."  Mechanics' Bank 
848  (1895).  See  also  Bank  of  Batavia  v.  New  York,  etc.  R.  R,  13  N.  Y.  599, 
fe  New  York,  etc.  E.  E.,  33  Hun,  589  637  (1856);  Barstow  v.  Savage  Min. 
(1884).  Co.,  64  Cal.  388  (1883) ;  Clark  v.  Ameri- 

3  As  to  who  is  a  bona  fide  holder,  can  Coal  Co.,  86  Iowa,  436  (1892). 
see  §  767,  infra.  Weaver  v.  Barden,  49  N.  Y.  386,  388 

*  Certificates  of  stock  are  not  nego-    (1873),  says  that  a  certificate  of  stock 
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is  not  a  promise  or  order  to  pay  money,  nor  has  it  any  of  the 
essentials  of  a  negotiable  instrument.  Moreover,  it  has  been 
repeatedly  decided  by  the  courts  that  a  certificate  of  stock  is 
not  negotiable,  and  no  custom  of  trade  or  of  brokers  can  give 
to  it  that  character.  Nevertheless  the  'New  York  court  of  ap- 
peals has  well  said  that  while  certificates  of  stock  are  not 

has  none  of  the  qualities  of  commer- 
cial or  negotiable  paper.  Leitch  v. 
'  "Wells,  48  N.  Y.  585,  613  (1873),  says: 
"Since  the  decision  of  the  case  of 
McNeil  V.  Tenth  Nat.  Bank,  .  .  .  cer- 
tificates of  stock,  with  blank  assign- 
ments, and  powers  of  attorney  at- 
tached, must  be  nearly  as  negotiable 
as  commercial  paper."  Weyer  v.  Sec- 
ond Nat.  Bank,  57  Ind.  198,  208  (1877), 
says:  "The  difference  between  a 
promissory  note  and  a  certificate  of 
bank  stock  is  so  wide  and  marked 
that  a  rule  of  law  governing  the 
transfer  of  the  former  is  by  no  means 
applicable  to  the  latter."  Sewall  v. 
Boston  Water-power  C!o.,  86  Mass.  377 
(1863),  says:  "The  authorities  cited 
show  that  a  certificate  of  stock  is 
not  a  negotiable  instrument,  and 
without  any  authorities  it  is  appar- 
ent that  it  has  not  a  negotiable  char- 
acter." To  same  effect,  Mandlebaum 
V.  North  Am.  Min.  Co.,  4  Mich.  465, 
473  (1857),  holding,  however,  that  by 
statute  in  that  state  certificates  of 
stock  are  practically  negotiabla 
Shaw  V.  Spencer,  100  Mass.  383  (1868), 
says:  "It  is  clear  that  a  certificate 
of  stock  transferred  iu  blank  is  not 
a  negotiable  instrument.  .  .  .  No 
commercial  usage  can  give  to  such 
an  instrument  the  attributes  of  ne- 
gotiability." Sherwood  v.  Meadow 
Valley  Min.  Co.,  50  CaL  413  (1875); 
Bridgeport  Bank  v.  New  York,  etc. 
E.  E.,  30  Conn.  331,  275  (1871),  hold- 
ing that  "the  certificate  accompar 
nied  by  the  assignment  and  power 
of  attorney  thus  executed  in  blank 
has,  perhaps,  a  species  of  negotia- 
bility, although  of  a  peculiar  char- 
acter, but  one  necessaiy  to  the  pub- 


lic convenience."  In  First  Nat.  Bank 
V.  Lanier,  11  Wall.  369, 377  (1871),  the 
court  say  that  although  certificates 
of  stock  are  "neither  in  form  or 
character  negotiable  paper,  they  ap- 
proximate to  it  as  nearly  as  practi- 
cable." Brinkerhoff-Farris,  etc.  Co. 
V.  Home  Lumber  Co.,  118  Mo.  447 
(1893).  In  a  recent  case  iu  Maryland 
an  important  distinction  is  drawn 
between  the  rights  of  a  bona  fide 
purchaser  and  a  bona  fide  pledgee. 
It  is  held  that  the  usual  form  of 
transfer  on  the  back  of  certificates 
of  stock  signed  by  the  stockholder 
with  the  name  of  the  transferee  left 
blank  does  not  protect  a  bona  fide 
pledgee.  The  pledgee  is  chargeable 
with  notice  of  all  the  facts  and  equi- 
ties. Under  this  decision  it  would 
seem  to  be  necessary  to  enlarge  the 
terms  and  form  of  the  usual  assign- 
ment and  power  of  attorney  on  the 
back  of  certificates  of  stock.  Ger- 
man Sav.  Bank  v.  Eenshaw,  88  Atl. 
Eep.  381  (Md.,  1894),  a  case  wherein 
a  broker  holding  stock  on  a  margin 
repledged  it  at  a  bank.  Compare 
§  433,  infra.  In  Hampton,  etc.  R  E. 
V.  Bank,  36  S.  E.  Eep.  338  (S.  C,  1897), 
where  a  railroad  had  issued  stock 
and  bonds  to  a  finance  company  for 
money  to  be  paid  in  the  future,  and 
the  finance  company  had  not  paid 
the  money,  but  on  the  contrary  had 
pledged  some  of  the  stock  to  a  bank, 
the  court  held  that  the  bank  was 
bound  to  take  notice  of  a  provisirai 
in  the  charter  to  the  effect  that  no 
sale  of  stock  should  relieve  an  orig- 
inal owner  from  his  obligations  to 
the  company,  and  hence  was  not 
protected  as  pledgee. 
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negotiable  in  form  and  represent  no  debt  and  are  not  securi- 
ties for  money,  yet  "  the  courts  of  tliis  country,  in  view  of  the 
extensive  dealings  in  certificates  of  shares  in  corporate  enter- 
prises, and  the  interest,  both  of  the  public  and  of  the  corpora- 
tion which  issues  them,  in  making  them  readily  transferable 
and  convertible,  have  given  to  them  some  of  the  elements  of 
negotiability."  ^ 

In  England  an  entirely  different  rule  prevails.  Certificates 
of  stock  in  that  country  are  merely  evidences  of  ownership  of 
stock,  and  this  muniment  of  title  is  not  negotiable  nor  quasi- 
negotiable.  The  purchaser  of  it  is  not  protected  against  equi^ 
ties  involved  In  the  title  of  prior  owners  of  the  certificate. 
Only  a  transfer  on  the  corporate  books  shuts  off  those  equities. 
Indeed,  this  rule  is  insisted  upon  in  England  so  rigidly  that 
not  even  the  certificates  of  stock  issued  by  American  corpora- 
tions and  held  by  Englishmen  are  given  the  quasi-negotiability 
of  the  American  law.^ 


1  Knox  V.  Eden  Musee  Co.,  148  N.  Y. 
441  (1896),  rev'g  74  Hun,  483. 

^  The  English,  courts  refuse  to  fol- 
low the  American  rule  in  regard  to 
the  practical  negotiability  of  certifi- 
cates of  stock  transferred  ia  blank, 
although  such  certificates  of  stock 
are  issued  by  an  American  corpora- 
tion. Hence,  where  the  English 
owner  of  such  certificates  delivered 
them  to  a  broker  to  forward  to  Amer- 
ica for  a  transfer,  and  the  broker 
fraudulently  sold  them  for  his  own 
purposes  to  other  persons,  it  was  held 
that  no  title  was  conveyed  to  such 
other  persons,  and  that  the  Ameri- 
can law  did  not  apply.  The  court 
said,  however,  that  there  was  suffi- 
cient m  the  case  to  put  the  purchas- 
ing party  upon  notice.  Colonial  Bank 
V.  Cady,  L.  E.  15  App.  Cas.  267(1890). 
As  between  the  trustee  in  bank- 
ruptcy of  a  defaulter  and  the  party 
to  ivhom.  the  defaulter  has  trans- 
ferred shares  of  stock  without  a  trans- 
fer on  the  corporate  books,  the  latter 
is  entitled  to  the  stock.  Re  Dodds, 
64  L.  T.  Rep.  476  (1891).  In  Moore  v. 
Northwestern  Bank,  [1891]  2  Ch.  599, 


the  rules  of  the  company  provided 
that,  when  certificates  were  sent  in 
for  transfer,  the  particulars  should 
be  entered  in  a  book,  which  must 
be  brought  before  the  directors  for 
approval  and  be  signed  by  three 
members  of  the  board,  after  which 
the  registry  of  transfer  was  com- 
pleted. The  real  owner  of  the  cer* 
tificates  was  permitted  to  reclaim 
them  before  approval  by  the  direct- 
ors, the  court  saying  that  the  notice 
thus  given  to  the  company  gave  the 
court  seisin  for  purposes  of  adjudi- 
cation. In  Simmons  v.  London  J.  S. 
Bank,  [1891]  1  Ch.  270,  the  court 
held  that  a  bank  to  whom  a  broker 
had  pledged  stocks  belonging  to 
his  customer  was  not  a  bona  fide 
purchaser,  under  the  facts  in  that 
case,  and  consequently  was  not  pro- 
tected, even  though  a  bona  fide  pur- 
chaser might  have  been.  Although 
in  England  an  unregistered  trans- 
feree of  stock  is  not  protected  against 
another  transfer  which  is  registered, 
yet  he  is  protected  where  he  lodged 
his  transfer  with  the  corporate  sec- 
retary, and  the  latter  accepted  it  for 


773 


§§  413,  414.]  EISK   IN   PtIECHASING   STOCK.  [CH.  XXIV. 

§  413.  The  term  "  qnasi-negotiaMlity,'"  as  aj^lied  to  certifi- 
cates of  stoclc,  throws  little  liglit  upon  the  suhject} — It  is  little 
satisfaction  to  the  court,  tke  practitioner,  the  student,  or  the 
owner  of  stocks  to  be  told  that  certificates  of  stock  have  a  quasi- 
negotiability.  The  term  itself  has  been  coined  to  describe  the 
character  of  certain  things  which  can  be  understood  only  by  a 
study  and  knowledge  of  the  characteristics  of  the  thing  de- 
scribed. Especially  is )  this  true  of  certificates  of  stock.  The 
information  sought  is  not  whether  the  certificate  is  quasi- 
negotiable,  but  whether  the  holder  of  it  is  protected  under 
different  states  of  fact  and  circumstances.  He  who  intends  to 
purchase  such  certificates  wishes  to  know  what  dangers  or 
risks  he  incurs  by  the  purchase.  The  practitioner  is  interested, 
not  in  the  general  character  of  the  instrument,  but  in  the  law 
as  applicable  to  his  particular  ease.  Many  of  the  cases  con- 
cede to  certificates  of  stock  a  quasi-negotiability;  but  it  is  ex- 
tremely doubtful  whether  such  discussions  do  not  confuse  any 
understanding  of  the  character  of  such  an  instrument  more 
than  they  explain  it. 

§  414.  The  distinction  hetiveen  the  "  legal "  and  the  "  equi- 
tdble "  title  in  the  transfer  oj  certificates  of  stooJc  is  unsatisfac- 
tory.—  Many  of  the  cases  involving  the  rights  of  a  transferee 
of  stock  discuss  and  treat  the  subject  from  the  point  of  view 

transfer  before  the  second  transfer  (1874).    But  this  is  generally  not  the 

was  made.     Nanney  v.  Morgan,  L.  R.  case.     Ortigosa  v.   Brown,  47  L.  J. 

35  Ch.  D.  598  (1887).    In  England  an  (Ch.)  168  (1877);  Donaldson  v.  GiUot, 

American   certificate    of  stock   in-  L.  R.  3  Eq.  274  (1866) ;  and  France  v. 

dorsed  in  blank  gives  no  more  rights  Clark.  L.  R.  23  Ch.  D.  830  (1883),  gives 

to  a  bona  fide  purchaser  than  to  a  no  protection  to  the  hona  fide  piix- 

mala  fide  purchaser.    Until  a  regis-  chaser  until  he  is  registered.    See 

try  is  made,   the  registered  owner  also  Shropshire,  etc.  Co.  v.  Queen,  L. 

noay  claim  his  property  and  set  up  R.  7  H.  L.  496  (1875);  Briggs  v.  Mas- 

aU    equities   to    regain    possession,  sey,  42  L.  T.  49  (1880).    See  also  §§  325, 

Williams  v.  Colonial  Bank,  L.  R.  38  351,  359,  377,  380,  supra. 
Ch.  D.  388  (1888);  Dodds  v.  HiUs,  2        'Daniel,  Neg.  Insts.,  §  1708,  says: 

H.  &  M.  424  (1865) ;  Roots  v.  William-  "  The  phrase  '  quasi-negotiable '  has 

son,  L.  R.  88  Ch.  D.  485  (1888).     In  been  termed  an  unhappy  one,  and 

England    cei'tificates    of   stock   in-  certainly  it  is  far  from  satisfactory,  , 

dorsed  in  blank  convey  title  by  es-  as  it  conveys  no  accurate,  well-de- 

toppel  to  a  boiia  fide  pujchaser  when  iined  meaning.    But  still  it  describes 

the  transfer  need  not  be  by  deed  better  than  any  other  short-hand  ex- 

under  seal.     Rumball  v.  Metropoli-  pression  the  nature  of  those  instru- 

tan  Bank,  L.  R.  2  Q.  B.  D.  194  (1877);  ments  which,  while  not  negotiable 

JEx  parte  Sargent,  L.  R.  17  Eq.  273  in  the  sense  of  the  law  merchant, 
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that  the  transferee  is  protected  in  his  ownership  when  the  legal 
title  passes  to  him,  but  is  not  so  protected  when  only  the  eqni- 
tahle  title  passes.  Unfortunately  it  happens  that,  under  the 
same  state  af  facts,  one  court  will  hold  that  only  the  equitable 
title  passes;  another  that  the  legal  title  passes;  and  a  third 
court  will  hold  that  both  the  legal  and  the  equitable  titles  pass. 
The  result  is  confusion,  doubt,  and  difficulty,  with  little  light 
as  to  the  real  status  of  certificates  of  stock.' 


are  so  framed  and  so  dealt  with  as 
frequently  to  convey  as  good  a  title 
to  the  transferee  as  if  they  were  ne- 
gotiabla'' 

iSiioh  also  seems  to  be  the  view 
taken  in  LoweU  on  Transfer  of  Stock 
(1884),  pp.  104, 105,  where  the  learned 
^Tithore  say:  "It  is  often  supposed, 
for  example,  that  the  right  of  a  cred- 
itor to  seize  stock  which  has  been 
:sold  before  it  is  transferred  upon  the 
books  depends  upon  the  passing  of 
the  legal  title;  but  we  shall  attempt 
to  prove  that  the  legal  title  has  in 
reality  no  effect  upon  the  matter." 
The  same  authority  shows  the  con- 
fusion resulting  from  this  distinction 
of  the  legal  from  the  equitable  title 
in  the  following  note  to  page  103: 
"That  the  legal  title  passes  before 
the  transfer  on  the  books.  In  the 
following  oases  this  is  made  part  of 
the  ratio  decidendi:  Ross  v.  South- 
western E.  R,  53  Ga.  514,  533  (1874); 
Merchants'  Nat.  Bank  v.  Richards,  6 
Mo.  App.  454,  468  (1879);  S.  C,  74  Mo. 
77  (1881);  Carroll  v.  Mullanphy  Sav. 
Bank,  8  Mo.  App.  249, 253  (1880);  Scrip- 
tiire  V.  Francestown  Soapstone  Co.,  50 
N.  H.  571  (semble);  McNeil  v.  Tenth 
Nat.  Bank,  46  N.  Y.  325  (1871);  Leitch 
V.  Wells,  48  N.  Y.  585  (1872);  Smith 
V.  American  Coal  Co.,  7  Lans.  317 
(1873);  Noyes  v.  Spaulding,  27  Vt.  420 
(1855);  Cherry  u  Frost,  7  Lea  (Tenn.), 
1  (1881).  In  the  following  cases  the 
same  principle  was  laid  dovm  obiter: 
State  V.  Leete,  16  Nev.  242,250  (1881); 
Eastman  v.  Fiske,  9  N.  H.  182  (1838); 
JSTew  York,  etc.  R.  R.  v.  Schuyler,  34 


N.  Y.  30,  80  (1865);  Grymes  v.  Hone, 
49  N.  Y.  17  (1872);  Johnson  v.  Under- 
bill, 52  N.  Y.  203  (1873);  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616 
(1874);  Cushman  v.  Thayer  Mfg.  Co., 
76  N.  Y.  365  (1879);  and  see  Purchase 
V.  Exchange  Bank,  3  Rob.  (N.  Y.)  164 
(1865).  .  .  .  That  the  legal  title  does 
not  pass  until  transfer  on  the  books. 
In  the  following  cases  this  principle 
is  made  a  part  of  the  ratio  decidendi: 
Union  Bank  v.  Laird,  3  Wheat.  390 
(1817);  Lowry  v.  Commercial,  etc. 
Bank,  Taney,  310  (1848);  S.  C,  15  Fed. 
Cas.  1040;  Brown  v.  Adams,  5  Biss. 
181  (1870);  S.  C,  4  Fed.  Cas.  350; 
Williams  v.  Mechanics"  Bank,  5 
Blatchf.  59  (1862);  S.  C,  29  Fed.  Cas. 
1376;  Becher  v.  Wells,  etc.  Co.,  1  Fed.' 
Rep.  376  (1880);  Marlborough  Mfg. 
Co.  V.  Smith,  2  Conn.  579  (1818) 
Northrop  v.  Newtown,  etc.  Tiimp, 
Co.,  3  Conn.  544  (1821);  Oxford  Tump. 
Co.  V.  Bunnel,  6  Conn.  553  (1837); 
Button  V.  Connecticut  Bank,  13  Coim. 
493  (1840);  Vansands  v.  Middlesex 
County  Bank,  36  Conn.  144  (1857); 
Coleman  v.  Spencer,  5  Blackf.  197 
(1839);  Helm  v.  Swiggett,  13  Ind.  194 
(semble)  (1859) ;  Weyer  v.  Second  Nat. 
Bank,  57  Ind.  198  (1877);  Fisher  v. 
Essex  Bank,  71  Mass.  373  (1855);  Boyd 
V.  Rockport  Steam  Cotton  Mills,  73 
Mass.  406  (1856);  Blanchard  v.  Ded- 
hara  Gas  Light  Co.,  78  Mass.  213  (1858) ; 
McCourry  v.  Suydam,  10  N.  J.  L.  245 
(1828);  .  .  .  Stebbins  v.  Phoenix  Ins. 
Co.,  3  Paige,  350  (1833);  Mechanics' 
Bank  v.  New  York,  etc.  R  R.,  13  N.  Y. 
.599  (1856);  New  York,  etc.  R.  R.  v. 
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§  415.  The  only  method  of  treatment  of  the  subject  seems  to 
ie  iy  inquiring  under  wimt  facts  the  holder  or  purchaser  is^ 
protected. —  The  court,  the  practitioner,  the  purchaser,  or  the 
holder  of  certificates  of  stock  wishes  to  know  what  liability 
and  what  dangers  are  incurred  by  the  purchase  and  ownership 
of  a  certificate  of  stock.  It  becomes  important  for  him  to  as- 
certain whether  forgery  or  theft ;  or  improper  registry  by  the 
corporation ;  or  breach  of  trust  by  a  trustee,  executor,  or  agent 
formerly  holding  that  particular  stock;  or  fraud  whereby  a 
former  owner  was  deprived  of  that  same  stock ;  or  legal  pro^ 
ceedings,  such  as  attachment,  execution,  mandamus,  and  decrees 
of  the  court;  or  any  other  fact  or  equitable  right  between 
former  owners  of  the  stock  which  he  purchases,  can  aflfect  him, 
a  hona  fide  purchaser  for  value  and  without  notice  of  those- 
rights.  These  questions  cannot  be  solved  or  answered  by  any 
general  rules  or  theories,  since  certificates, of  stock  have  a  law^ 
an  origin,  and  a  nature  different  from  other  kinds  of  securities. 
The  fact  that  a  registry  of  transfer  is  required  to  be  made  on 
the  corporate  books  adds  further  complication  to  the  rights  of 
a  holder.  General  rules  derived  from  and  applicable  to  other 
instruments  or  securities  cannot,  with  any  certainty,  clearness, 
or  satisfactory  results,  be  applied  to  certificates  of  stock.  They 
should  be  treated  of  by  themselves.  The  future  character  and  , 
status  of  certificates  of  stock  wiU  be  much  clearer,  better,  and 
more  satisfactory  to  the  investing  public  if  the  law  governing: 
them  be  formed  on  its  own  basis. 

§  416.  The  particular  rules  protecting  a  lonafide  purchaser 
of  certificates  of  stock  are  based  on  estoppel. —  Nearly  all,  if  not 
all,  of  the  rules  whereby  a  purchaser  of  stock  is  protected  against 

Schuyler,  38  Barb.  534  (1860);  Lock-  (1874);  People's  Bank  v.  Gridley,  91 

wood  V.  Mechanics'  Nat.  Bank,  9  R.  I.  lU.  457  (1879) ;  Bruce  v.  Smith,  44  Ind. 

808,  331,  335  (1869).    In  the  foUowing  1  (1873);  State  v.  First  Nat  Bank,  89 

cases  the  same  doctrine  is  laid  down  Ind.  302  (1883);  Shaw  v.  Spencer,  100 

obiter:    Black  u  Zaoharie,  3  How.  Mass.  382  (1868);  Sibley  v.  Quinsiga- 

(U.  S.)  483  (1845);  U.  S.  v.  Cutts,  1  mond  Nat.  Bank,  133  Mass.  515(1882); 

Sumn.  133  (1832);  S.  C,  25  Fed.  Cas.  White  v.  Salisbury,  33  Mo.  150  (1862); 

745  (this  was,  however,  a  case  of  gov-  Boatmen's  Ins.  Co.  v.  Able,  48  Mo.  136 

ernraent  debt,  not  of  corporate  stock);  (1871);  .  .  .  Conantu  Seneca  County 

Planters",  etc.  Ins.  Co.  v.  Selma  Sav.  Bank,  1  Ohio  St.  298  (1853);  U.  S.  v.. 

Bank,  63  Ala.  585  (1879);  Otisi;.  Gard-  Vaughan,  3  Binn.  (Pa.)  394  (semhle) 

ner,  105  IlL  436  (semble)  (1883);  and  (1811);  Bank  of  Commerce's  Appeal, 

see  Kellogg  v.  StockweU,  75  IlL  68  73  Pa.  St.  59  (1873);  Fraser  u.  Charles- 
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the  rights  of  previous  holders  grow  out  of  the  fact  that  such 
previous  holder  or  holders  have  enabled  persons  to  sell  the 
stock,  and  consequently  are  estopped  from  claiming  that  they 
did  not  intend  so  to  do.^  This  law  of  estoppel  protects  the 
purchaser  against  not  only  the  rights  of  previous  holders,  but 
against  the  claims  of  the  corporation  itself.^  Indeed,  to  such 
an  extent  has  the  law  of  estoppel  been  applied  to  protect  a 
'bona  fide  purchaser  of  stock,  that,  excepting  in  cases  of  certifi- 
cates transferred  in  blank  and  lost  or  stolen  without  negligence 
on  the  part  of  the  owner,  a  bona  fide  purchaser  is  protected  now 
in  almost  every  instance  where  he  would  be  protected  if  he 
were  purchasing  a  promissory  note  or  other  negotiable  instru- 
ment.' The  courts  are  steadily  extending  the  application  of 
the  law  of  estoppel  herein,  and  in  the  course  of  time  it  is  pos- 
sible that  certificates  of  stock  may  become  more  negotiable  than 
negotiable  instrmnents  themselves. 

B.   DAJ^TGEES    INCUEEED   TS   PUECHASING   STOCK. 

§  417.  Uabilities,  rishs,  and  rights  of  one  wJio  owns  or  pur- 
cJmses  a  certificate  of  stock. —  It  is  proposed  to  state  separately 
and  in  detail  the  liabilities  on  the  subscription  price  and  by 
statute  incmTed  by  one  who  owns  or  purchases  a  certificate  of 

ton,  11  S.  0.  486  (serrible)  (1878)."    As  purchaser  of  the  certificate.    Hill  v. 

to  the  reason  for  the  distinction  be-  Atoka,  etc.   Co.,  21  S.  W.  Eep.  508 

tween  the  legal  and  equitable  title,  (Mo.,  1893).   Other  phases  of  this  case 

see  1  University  Law  Rev.  318  (1894).  are  jjassed  on  in  134  Mo.  153. 

1  Wood's  Appeal,  93  Pa.  St.  379,  390        2  Many  instances  of  the  liabiUty  of 

(1880);  McNeil  v.  Tenth  Nat.  Bank,  the    corporation    on   certificates  of 

46  N.  Y.  325,  339  (1871);  Weaver  v.  stock  which  it  has  issued,  and  which 

Harden,  49  N.  Y.  286, 388  (1872) ;  Moore  have  been  sold  or  pledged  to  an  inno- 

V.  Metropolitan  Nat.  Bank,  55  N.  Y.  cent  person  for  value,  are  given  in 

41,  47  (1873);  Mount  Holly,  etc.  Co.  v.  chs.  XVII,  XIX,  XXI,  XXII,  XXIII, 

Ferree,  17  N.  J.  Eq.  117  (1864) ;  Walker  supra,  and  ch.  XXVI,  infra.  The  pur- 

V.  Detroit  Transit  'R'j,  47  Mich.  338,  chaser,  however,  is  not  bona  fide,  un- 

.347  (1883).  See  also  Fatman  v.  Lobach,  less  he  actually  parted  with  the  con- 

1  Duer,  854  (1852) ;  Moodie  v.  Seventh  sideration  before  he  knew  of  defects 

Nat.  Bank,  8  W.  N.  Cas.  118  (1876);  as  to  the  stock.    See  §  768,  infra,  as 

Matthewsu  Massachusetts  Nat.  Bank,  to  bona  fides,  and  Hayden  v.  Charter 

Holmes,  396  (1884);  S.  C  16  Fed.  Cas.  Oak,  etc.  Park,  63  Conn.  9  (1898). 
1118.  The  agreement  of  a  stockholder        ^^  Quoted  and  approved  in  Cincin- 

to  surrender  his  stock  in  liquidation  nati,  etc.  E'y  v.  Citizens'  Nat.  Bank, 

of  an  unpaid  assessment  is  without  47  N.  E.  Eep.  249  (Ohio,  1897). 
consideration,  and  does  not  bind  a 
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stock;  also  the  risks  or  dangers  incurred  by  a  purchase  of  stock 
as  affected  by  the  rights  of  previous  holders  of  that  stock ;  also 
a  few  of  the  rights  of  an  owner  or  purchaser  of  a  certificate  of 
stock  as  regards  the  general  incidents  appertaining  to  stock- 
holdership.  These  subjects  are  discussed  in  full  in  other  parts 
of  this  Avork,  and  consequently  the  authority  for  rules  laid 
down  herein  must  be  sought  for  in  those  parts.  The  purpose 
here  is  to  state  succinctly  and  in  language  free  from  technical 
phraseology  the  position  occupied  by  a  lonafide  purchaser  of 
a  certificate  of  stock. 

§  418.  LiaMUty  on  unpaid  par  value,  that  is,  the  unpaid  siib- 
scription  price  of  the  stocli.^ — In  general  the  purchaser  of  a 
certificate  of  stock  is  immediately  liable  on  the  subscription 
price  of  the  stock  so  far  as  it  has  not  been  paid  by  previous 
holders  of  the  stock  purchased  and  has  not  been  called  by  the 
corporation.  The  transferrer  is  bound  to  pay  all  calls  made 
before  the  transferee  purchases.  If  the  transferee  does  not  im- 
mediately register  his  transfer  on  the  corporate  books,  he  is 
liable  to  pay  to  the  transferrer  such  calls  as  are  made  after  the 
transfer  and  which  the  corporation  compels  the  latter  to  pay. 
The  transferee  who  buys  supposing  the  stock  to  be  full  paid  is 
not  liable  for  uncalled  and  unpaid  parts  of  the  subscription, 
even  though  the  certificate  is  silent  as  to  whether  the  par  value 
of  the  stock  has  been  paid  in  or  not.  Especially  is  this  the  rule 
where  the  certificate  states  that  the  stock  is  paid-up  stock,  or 
the  transferee,  before  purchasing,  inquires  of  the  corporation 
and  is  told  that  the  stock  is  paid  up.  He  may  purchase  in  re- 
liance thereon,  and  cannot  afterwards  be  held  liable,  even 
though  the  stock  turns  out  not  to  have  been  fully  paid  up. 

§  419.  Forfeiture  for  non-payment  of  calls? — Where  the  cor- 
poration is  given  by  its  charter  or  by  statute  the  right  to  forfeit 
and  sell  stock  for  non-payment  of  the  subscription  price  when 
called  in  by  the  corporation,  a  notice  to  the  stockholder  of  the 
intended  forfeiture  is  always  required.  This  notice,  however, 
is  given  always  to  him  who  appears  by  the  corporate  registry 
to  be  the  stockholder.  Accordiugly,  a  transferee  or  owner  of 
stock  who  has  not  obtained  a  registry  of  his  transfer  on  the 
corporate  books  is  liable  to  lose  his  stock  by  a  forfeiture  for 
non-payment  of  calls,  and  may  lose  it  without  knowledge  of  the 

1  See  ch.  XV,  supra.  2  gge  oh.  VIII,  supra. 
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call  or  forfeiture,  unless  he  appears  on  the  registry  of  the  cor- 
poration as  the  owner  of  the  stock. 

§  420.  Statutory  lidbility} —  The  liability  by  statute  of  a  pur- 
chaser of  certificates  of  stock  to  corporate  creditors,  in  addition 
to  the  subscription  price  which  is  treated  of  above,  exists  in  a 
great  many  cases.  In  the  first  place  this  liability  may  not  exist 
at  all  against  any  one,  either  transferrer  or  transferee.  It  rarely 
exists  in  the  case  of  railroad  corporations.  "Where  the  statutory 
liability  exists,  the  liability  of  a  purchaser  of  stock  is  as  follows : 
If  the  transferee  immediately  registers  his  transfer  on  the  cor- 
porate books,  he  becomes  at  once  liable  by  statute  for  debts  of 
the  corporation  contracted  after  such  registry,  and  the  trans- 
ferrer is  not  liable  thereon.  The  transferee  may  or  may  not 
be  liable  on  corporate  debts  contracted  before  he  purchased, 
according  to  the  words  of  the  statute  creating  the  liability. 
The  transferrer  is  liable  on  corporate  debts  contracted  after  he 
sold  the  stock  but  before  the  transfer  was  registered.  In  the 
latter  case  the  transferrer  has  recourse  to  the  transferee. 

§  421.  Liability  ^vhere  the  purchaser  lias  the  transfer  mads 
to  a  nominal  holder? — Whei'e  a  person  purchases  stock  and 
takes  it  in  the  name  of  a  "  dummy,"  the  stock  never  having  been 
registered  in  the  name  of  the  real  owner,  the  latter  is  not  liable 
on  such  stock,  according  to  the  English  rule.  In  America  a 
contrary  rule  prevails,  and  the  courts  hold  him  liable  on  the 
ground  that  he  is  a  principal,  and  as  such  is  liable  as  an  undis- 
closed principal  for  the  acts  of  his  agent,  the  "  dummy." 

§  422.  No  liability  for  assessments  after  the  par  value  of  the 
stoclc  has  been  paid  in? — By  well-established  principles  of  law 
stockholders  are  liable  on  their  stock  only  to  the  extent  of  the 
unpaid  par  value  of  the  stock,  unless  the  statute  expressly  pro- 
vides otherwise.  ^Neither  the  directors,  nor  all  the  other  stock- 
holders combined,  in  corporate  meeting  assembled  or  otherwise, 
can  compel  a  dissenting  stockholder  to  pay  any  more  money 
into  the  corporation  or  subject  him  to  further  liability  on  his 
stock.  Nor  can  the  legislature,  subsequently  to  his  purchase  of 
the  stock,  pass  a  law  increasing  his  liability,  unless  the  power 
to  alter  or  amend  the  charter  is  reserved  to  it,  in  which  case 
such  a  law  would  be  constitutional. 

1  See  ch.  XII,  supra.  3  gee  ch.  2III,  supra. 

2  See  §§353,  365,  supra. 
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§  423.  Liability  when  stocli  was  issued  for  ^property} — Shares 
of  stock  may  be  issued  under  an  agreement  that  payment  is  to 
be  made  in  labor,  services,  material,  or  contract  work.  If  so 
issued,  and  the  labor  or  material  received  by  the  corporation 
is  fairly  equal  in  value  to  the  par  value  of  the  stock,  the  trans- 
feree of  such  stock  takes  it  as  full-paid  stock,  and  cannot  be 
held  liable  for  any  further  amount,  even  though  the  value  of 
the  property  turns  out  subsequently  to  liave  been  overestimated, 
but  was  made  in  good  faith.  Where,  however,  the  property  is 
intentionally  overvalued  and  stock  is  issued  for  it,  the  persons 
originally  receiving  the  stock  are  liable  to  have  the  transaction 
set  aside,  the  value  of  the  property  or  work  done  credited  to 
them,  and  the  real  value  of  the  stock,  not  necessarily  the  par 
value,  charged  to  them,  or  be  compelled  to  return  the  stock. 
As  to  transferees  the  case  may  be  different.  If  they  purchased 
with  notice  of  the  fraud  they  are  not  protected;  but  if  they 
purchased  without  notice  Or  knowledge  that  the  property  was 
intentionally  overvalued,  but  supposed  that  the  stock  was  issued 
as  paid  up  by  payment  in  property  or  work  taken  at  a  'bona  fide 
value,  or  if  they  have  no  knowledge  of  how  the  stock  was  paid, 
but  take  it  as  paid-up  stock,  they  may  retain  the  stock,  and  are 
not  liable  for  any  further  amount  thereon. 

§  424.  LiaMlity  as  partners  by  reason  of  defective  incorpora- 
tion or  for  other  reasons.^ —  Where  a  supposed  corporation  has 
not  been  duly  incorporated,  or  where  a  corporation  for  that 
business  is  not  provided  for,  the  supposed  corporation  has  been 
held  to  be  but  a  partnership,  and  all  the  stockholders  held  lia- 
ble as  partners.  But  a  failure  to  file  the  articles  of  association, 
or  to  sign  and  publish  them,  or  the  omission  from  them  of  any 
of  the  essential  facts  required  to  be  stated,  does  not  ordinarily 
defeat  the  attempted  incorporation  and  render  the  stockholders 
liable  as  partners.  Again,  the  stockholders  are,  in  some  juris- 
dictions, liable  to  be  held  to  be  partners,  as  regards  creditors 
of  the  enterprise,  where  the  corporation  organizes  in  one  place 
and  proceeds  to  do  all  its  business  in  another  place.  In  most 
cases,  however,  the  corporation  has  been  recognized  and  upheld, 
and  the  stockholders  protected  in  their  limited  liability.  The 
latter  class  of  decisions  is  the  stronger,  and  certainly  more  to 
be  commended  and  followed.    In  any  case  a  transferee  is  not 

1  See  chs.  11  and  III,  supra.  2  gee  cli.  XIII,  supra. 
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liable  for  all  precedent  debts  of  the  concern,  but  only  for  those 
incurred  subsequently  to  the  registry  of  his  transfer. 

§  425.  Danger  of  corporate  lien} —  Frequently  corporations 
are  given  by  charter  or  statute  a  lien  on  a  stockholder's  stock 
for  debts  due  from  him  to  the  corporation.  "When  such  lien 
exists,  a  purchaser  of  the  certificate  in  open  market  buys  subject 
to  the  risk  that  the  one  from  whom  he  buys  owes  the  corpora- 
tion a  debt,  and  that  the  corporation  will  not  allow  the  trans- 
feree of  the  certificate  to  obtain  a  registry  until  such  debt  is 
paid.  In  many  of  the  states  the  lien  of  the  corporation  cannot 
be  created  by  by-law.  Generally  it  exists  by  reason  of  a  pro- 
vision of  the  charter.  When  It  does  legally  exist  it  extends  to 
all  debts  owed  by  the  last  registered  stockholder,  whether  the 
debt  be  due  or  not  due,  and  includes  uncalled  parts  of  the  sub- 
scription price  of  the  stock.  It  does  not,  however,  apply  to 
debts  due  from  one  who  has  bought  and  sold  the  certificate 
without  appearing  on  the  registry  as  a  stockholder.  The  cor- 
poration may  waive  the  lien,  and  a  registry  without  insisting 
on  the  lien  is  such  a  waiver.  The  lien  of  the  corporation  ex- 
tends to  debts  incurred  by  the  transferrer  after  the  transfer,  but 
before  the  corporation  is  notified  thereof. 

§  426.  Overissued  stock? —  The  capital  stock  of  a  corporation 
i-s  fixed  by  statute.  There  is  no  power  in  the  corporation  itself 
to  increase  that  amount.  It  can  be  done  only  by  a  legislative 
enactment.  Accordingly,  if  the  corporation  issues  certificates 
of  stock  when  the  whole  capital  stock  has  already  been  issued, 
the  new  issue,  if  an  equivalent  amount  of  outstanding  certifi- 
cates is  not  surrendered,  is  an  overissue,  and  is  void.  Any  issue 
of  stock  in  excess  of  the  amount  of  the  capital  stock  as  fixed  by 
the  charter  is  nuU  and  void.  The  purchaser  of  such  certificates,, 
however,  is  not  without  his  remedy.  His  certificate  is  so  much 
waste  paper,  and  he  is  not  a  stockholder;  but  he  may  sue  the 
corporation  for  damages,  and  recover  to  the  extent  of  his  in- 
jury. The  purchaser  may  also  sue  the  corporate  officers  who 
participated  in  the  issue  of  the  spurious  stock,  and  may  recover 
damages.  He  cannot,  however,  hold  an  innocent  transferrer 
liable.  The  latter,  if  he  knew  nothing  of  the  overissue,  is  not 
to  be  held  as  a  guarantor  of  the  validity  of  the  stock  which  he 
sells.  , 

1  See  ch,  2XXI,  infra,  2  gee  ch.  XVII,  supra. 
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§  42'r.  Danger  that  transferrer  or  previous  liolder  is  an  in- 
fant, married  woman,  or  lunatic} — -A  purchase  of  stock  from 
an  infant  is  a  dangerous  investment.  When  the  infant  comes 
of  age  he  may  elect  to  disaflftrm,  and  may  hold  the  transferee 
liable  for  the  stock.  There  is  less  danger,  however,  in  accept- 
ing a  transfer  of  stock  from  an  infant  who  has  previously  pur- 
chased the  stock  which  he  sells.  This  previous  purchase,  and 
also  his  sale  of  the  stock,  are  technically  voidable  acts ;  but  after 
the  stock  has  passed  from  his  control  the  law  disregards  the 
doubtful  medium  of  title,  and  considers  the  purchaser  from  the  , 
infant  as  the  legal  stockholder.  As  regards  married  women, 
the  common  law  allowed  the  husband  to  sell  her  stock  after  he 
had  reduced  it  to  possession  by  registering  it  in  his  own  name 
on  the  corporate  books.  In  modern  times,  however,  the  right 
of  a  married  woman  to  hold  and  convey  personal  property  as 
though  unmarried  has  been  established  in  most  states  by  stat- 
ute. Her  right  to  sell  shares  of  stock  owned  by  herself  exists 
where  she  may  sell  other  personal  property  similarly  owned, 
and  this  right  depends  upon  the  law  and  statutes  of  her  domi- 
cile.   A  purchase  of  stock  from  a  lunatic  is  void. 

§  428.  Purchase  of  stock  iy  or  from  a  corporation.^ —  In 
England  a  corporation  cannot  purchase  shares  of  its  oAvn  capi- 
tal stock.  In  this  country  there  is  a  difference  of  opinion  as  to 
the  law.  The  statutes  governing  the  corporation,  however, 
sometimes  prohibit  such  purchases.  Such  is  the  case  with  na- 
tional banks.  In  any  case,  however,  whether  the  corporation 
purchased  the  stock  legally  or  illegally,  a  purchaser  of  the 
same  stock  from  the  corporation  itself  is  not  affected  by  the 
invalidity  of  the  title  of  the  corporation.  Again,  it  is  a  gen- 
eral rule,  both  in  England  and  America,  that  one  corpora- 
tion has  no  right  to  purchase  stock  in  another  corporation. 
Sometimes  the  statutes  allow  such  purchases,  but  more  often 
expressly  provide  to  the  contrary  by  prohibiting  them.  Never- 
theless, whatever  rule  applies  to  a  purchase  by  a  corporation  of 
stock  in  another  corporation,  the  law  is  very  clear  that  a  pur- 
chaser of  such  stock  from  the  corporation  is  protected  in  his 
purchase.  The  unauthorized  act  of  the  corporation  in  purchas- 
ing has  no  effect  upon  the  legality  of  its  sale  of  the  stock. 

1  See  §§  66,  67,  350,  308, 310,  318, 310,   2  See  oh.  XIX,  suprcu 

supra. 
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§  429.  Purchase  from  joint  owners,  •partners,  and  agents} — 
One  Joint  owner  cannot  sell  stock  standing  in  the  name  of  two 
or  more  as  joint  owners.  One  partner  may  sell  and  convey 
stock  standing  in  the  partnership  name.  As  regards  purchases 
of  stock  from  agents,  greater  difficulty  occurs.  If  the  purchaser 
does  not  know  that  the  vendor  is  selling  as  an  agent,  but  sup- 
poses he  is  buying  stock  owned  by  the  person  with  whom  he  is 
dealing,  the  purchaser  is  always  protected.  The  same  rule, 
after  considerable  doubt  and  discussion,,  has  been  established, 
even  though  the  pui-chaser  knows  that  the  agent  is  selling  as 
agent.  The  sale  is  valid,  and  the  purchaser  is  ;^rotected,  pro- 
vided he  has  no  reason  to  suspect  that  the  agent  is  selling  in 
fraud  of  the  owner's  rights  or  in  contradiction  of  his  orders. 

§  430.  Purchase  of  stock  at  sheriff's  execution  sale,  or  from 
assignee  in  hanhruptcy,  or  for  tenefit  of  creditors.'^ — A  purchase 
of  stock  at  an  execution  sale  by  the  sheriff  is  a  dangerous  in- 
vestment. Almost  always  the  judgment  debtor  has  already 
sold  and  transferred  his  certificates  of  stock  to  a  iona  fide  par- 
chaser.  If  such  honafide  purchaser  has  registered  the  transfer 
on  the  corporate  books  before  the  attachment  or  execution  is 
levied,  the  purchaser  at  the  execution  sale  gets  nothing.  If  no 
such  registry  has  been  made,  but  the  judgment  debtor  sold  and 
transferred  the  certificate  before  the  levy  of  attachment  or 
execution,  in  most  of  the  states,  including  JSTew  York,  such  a 
purchaser  takes  title  and  the  execution  purchaser  none.  In 
Connecticut  and  a  few  other  states  a  contrary  rule  prevails. 
If,  however,  the  judgment  debtor  sells  the  certificate  after  the 
attachment  or  execution  is  levied,  the  purchaser  takes  no  title — 
the  execution  purchaser  is  entitled  to  the  stock.  A  purchaser 
of  stock  from  an  assignee  in  bankruptcy  or  insolvency,  or  for 
the  benefit  of  creditors,  takes  a  good  title  if  he  obtains  the  cer- 
tificates of  stock.  If,  however,  the' insolvent  has  sold  such  cer- 
tificates to  another,  the  latter  is  entitled  to  the  stock. 

§  431.  Purchase  from  a  pledgee.^ — A  pledgee  of  stock  has  no 
right  to  sell  or  repledge  the  stock  held  as  collateral  by  him, 
unless  the  pledgor  intended  that  he  should  do  so.  If,  however, 
the  pledgee  sells  or  repledges  the  stock  to  one  who  takes  it  in 
good  faith,  for  value,  and  without  notice  of  the  fact  that  he  is 

1  See  ch.  XIX,  supra.  '  See  ch.  XIX,  supra,  and  ch.  XXVi^ 

2  See  cb,  XXVII,  infra.  infra.. 
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dealing  witli  a  pledgee  of  the  stock,  such  a  lona  fide  purchaser 
is  protected.  He  is  protected  absolutely,  and  can  keep  the 
stock  if  he  purchased  it.  If,  however,  he  merely  took  it  in 
pledge  from  the  pledgee,  he  is  obliged  to  give  up  the  stock  to 
the  real  owner,  where  the  latter  tenders  to  the  repledgee  the 
amount  of  the  debt  owed  by  the  pledgee  to  the  repledgee,  for 
which  the  stock  was  given  as  security.  Where,  however,  a  per- 
son buys  or  takes  in  pledge  stock  from  one  who  makes  known 
the  fact  that  he  is  holding  the  stock  as  pledgee,  the  former  is 
not  a  'bona  fide  purchaser.  Moreover,  he  is  not  a  honafide  holder 
where  he  would  not  be  a  honafide  holder  of  a  promissory  note 
transferred  under  similar  circumstances,  as,  for  instance,  where 
he  loans  the  money  at  an  usurious  rate  of  interest ;  or  where  he 
knows  that  the  person  with  whom  he  is  dealing  is  but  an  agent, 
and  is  pledging  his  principal's  stock.  In  aU  these  cases,  where 
the  purchaser  or  pledgee  of  stock  is  not  a  hona  fide  holder,  the 
real  owner  and  original  pledgor  of  the  stock  may  reclaim  his 
stock  from  the  repledgee,  or  purchaser  from  the  pledgee,  where 
the  original  pledgor  could  recover  it  from  the  first  pledgee.  The 
repledgee  or  purchaser  from  the  pledgee  stands  in  the  shoes  of 
the  first  pledgee,  and  has  no  better  rights  than  the  latter. 

§  432.  Pledgee  is  protected  in  the  same  way  as  purchaser  of 
stock} — The  rules  contained  in  this  chapter  explain  the  rights, 
dangers,  and  liabilities  incurred  by  the  purchaser  of  stock.  The 
same  rules  prevail  for  the  most  part  in  favor  of  one  who  re- 
ceives stock  in  pledge.  A  purchaser  and  a  pledgee  are  treated 
in  the  cases  as  being  similarly  protected  or  similarly  not  pro- 
tected. There  is,  however,  one  important  exception  to  this 
rule.  If  a  person  who  is  about  to  take  stock  from  another 
knows  that  the  latter  is  disposing  of  the  stock  as  an  agent, 
the  former  may  purchase  the  stock  and  be  protected,  but  can- 
not take  it  in  pledge  and  be  similarly  protected.  An  agent  to 
sell  is  not  an  agent  to  pledge.  Another  exception  to  the  simi- 
larity of  position  of  the  vendee  and  pledgee  of  stock  is  that  by 
statute,  frequently,  the  latter  is  not  liable  on  stock  where  the 
former  is  liable. 

§  433.  Danger  of  purchasing  from  an  executor,  administra- 
tor, or  guardian.'^ —  There  is  practically  little  danger  incurred 

1  See  ch&  XIX,  supra,  and  XXVI,        2  See  ch.  XIX,  supra. 

infra. 
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in  purchasing  stock  from  any  one  of  these.  It  is  the  duty  and 
right  of  the  executors  or  administrators  to  sell  the  personal 
property  and  convert  it  into  money.  As  regards  guardians,, 
they  have  the  right  to  change  the  funds  from  one  investment 
to  another,  unless  a  statute  prescribes  otherwise.  Accordingly^ 
a  purchaser  of  stock  from  any  one  of  those  is  protected  in  his 
purchase,  even  though  he  knows  that  his  vendor  is  selling  in 
his  official  capacity.  If,  however,  the  vendee  knows  that  a 
breach  of  trust  is  involved  or  contemplated,  he  is  not  a  hfinafida 
purchaser  and  is  not  protected.  All  the  executors  or  adminis- 
trators need  not  join  in  a  sale  of  the  stock  owned  by  the  estate. 
A  sale  and  transfer  by  one  is  sufficient. 

§  434.  Purchase  from  a  trustee} — An  entirely  different  rule 
prevails  as  regards  stock  held  by  a  trustee  as  trustee.  A  pur- 
chaser of  stock  which  he  knows  the  vendor  holds  as  belonging 
to  a  trust  estate  is  bound  to  ascertain  whether,  by  the  instru- 
ment creating  the  trust,  the  trustee  has  a  power  to  sell.  If  he 
has  no  such  power,  and  the  vendee  knows  that  he  is  buying 
trust-estate  stock,  the  latter  is  not  protected,  but  is  a  party  to 
any  breach  of  trust  that  may  be  involved  by  the  sale.  If,  how- 
ever, the  purchaser  has  no  notice  or  Icnowledge  that  his  vendor 
is  selling  trust  stock,  the  former  is  a  honafide  purchaser  to  that 
extent.  He  is  not  bound  to  know  that  the  stock  is  trust-estate 
stock,  and  consequently  he  is  protected  in  his  purchase.  Any 
facts  that  would  put  an  ordinarily  intelligent  man  on  inquiry 
as  to  whether  the  stock  belongs  to  a  trust  estate  is  notice,  and 
prevents  the  purchaser  from  claiming  to  be  a  'bona  fide  pur- 
chaser. Thus,  such  a  notice  is  held  to  be  given  by  the  fact 
that  on  the  face  of  the  certificate  of  stock,  and  following  the 
name  of  the  stockholder,  the  word  "trustee"  or  equivalent 
words  are  written.  In  California,  however,  the  mere  word 
"  trustee  "  conveys  no  notice. 

§  435.  Sale  ly  vendor  to  another  purchaser  without  delivery 
of  certificate  of  stock? —  A  purchaser  of  certificates  of  stock  has 
no  reason  to  fear  that  the  vendor  can  seU  the  stock  to  another 
person  and  thereby  defeat  the  rights  of  the  purchaser  with  the 
certificates.  If  the  purchaser  without  certificates  does  not  ob- 
tain registry  on  the  corporate  books,  he  obtains  nothing  as 
against  the  purchaser  with  the  certificates,  even  though  the 

1  See  ch.  XIX,  supra.  -  See  ch.  XXI,  supra. 
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latter's  transaction  was  siibsequent  in  time  to  the  former.  If, 
liowever,  tlie  former  obtains  registry'  on  the  corporate  books, 
the  corporation  is  at  fault,  and  is  liable  to  the  pm'chaser  with 
the  certificates.  The  corporation  must  either  issue  new  certifi- 
cates to  the  latter  or  pay  damages. 

§  436.  Danger  of  forgery} — Forgery  cannot  be  the  source  of 
a  good  title  to  any  chose  in  action,  whether  a  promissory  note, 
bond  and  mortgage,  or  a  certificate  of  stock.  Consequently  a 
purchaser  of  stock  takes  the  risk  tliat  some  previous  owner  of 
the  stock,  whose  name  appears  on  the  certificate  either  as  the 
registered  owner  or  as  transferee,  was  deprived  of  his  title  by 
forgery.  If  the  forgery  has  been  made,  the  purchaser  cannot 
claim  or  hold  the  stock,  although  he  had  no  actual  knowledge 
of  the  forgery.  He,  however,  has  recourse  to  his  vendor,  and 
may  compel  him  to  repay  the  amount  paid  for  the  stock. 
Where,  however,  the  forgery  was  committed  prior  to  the  last 
registered  transfer  of  that  stock,  a  honajide  purchaser  from  or 
subsequent  to  the  last  re^isteredholder  of  that  stock  is  protected. 
AU  rights  and  equities  to  particular  shares  of  stock  are  cut  off 
by  a  registry  and  sale  of  the  new  certificates.  The  party  whose 
name  was  forged  has  recourse  then  only  to  the  corporation,  or 
to  the  party  obtaining  registry,  or  to  previous  holders.  This 
limitation  to  the  dangers  incident  to  the  purchase  of  stock  ex- 
tends to  other  rights  and  wrongs  as  well  as  to  a  case  of  forgerj^, 
and  is  of  great  importance  in  protecting  a  honajide  purchaser 
of  stock. 

§  437.  Loss  or  theft  of  certificates  indorsed  in  Manic} — It  is 
extremely  doubtful  whether  a  purchaser  of  a  certificate  of  stoclc 
which  was  indorsed  in  blank,  and  which  has  been  lost  by  the 
owner  and  found  by  another  who  sells  it,  or  which  has  been 
stolen  by  the  latter,  would  be  protected  in  his  purchase,  even 
though  he  buys  in  good  faith.  In  a  case  of  negotiable  paper, 
such  a  purchaser  would,  of  course,  be  protected.  But  probably 
the  purchaser  of  the  certificate  of  stock  would  not  be.  No  case 
holds  that  he  would  be  protected,  while  many  hold  that  he 
would  not.  If  the  real  OA^^ler  was  guilty  of  gross  negligence, 
perhaps  the  purchaser  from  the  thief  or  finder  of  the  certificate 
indorsed  in  blank  would  be  protected.  In  one  case  this  ques- 
tion of  negligence  was  submitted  to  the  jury.     Again,  some- 

i  See  cli.  XXI,  supra. 
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times  a  person  sells  stock  without  delivering  the  certificate, 
the  vendor  telling  the  vendee  that  the  certificates  have  been 
lost.  Such  a  title  is  very  precarious.  The  purchaser  should  re- 
fuse to  buy  unto,  new  certificates  are  issued  by  the  corporation 
to  the  vendor, —  an  issue  which  the  corporation  wiR  make  upon 
a  suitable  bond  of  indemnity  being  given  to  it  by  the  person 
Avho  alleges  a  loss.  If  the  purchaser  does  not  take  this  precau- 
tion, he  buys  subject  to  having  his  title  defeated  by  another 
purchaser  who  obtained  the  certificates  which  are  alleged  to 
have  been  lost. 

§  438.  Danger  that  a  previous  liolder  has  teen  deprived  of 
that  same  stock  ly  frauds —  Shares  of  stock  are  the  same  as 
other  kinds  of  property,  in  that  a  person  who  has  been  deprived 
of  his  stock  by  fraud  cannot  follow  the  stock  and  take  it  from 
the  hands  of  a  bona  fide  purchaser  for  value.  The  remedy  of 
the  defrauded  person  is  for  damages  against  the  person  defraud- 
ing him,  or  for  a  retransf er  of  the  stock,  if  the  latter  stiU  holds 
it,  together  ivith  an  injunction  against  the  transfer  of  the  latter. 
But  if  the  person  obtaining  the  stock  by  fraud  sells  it,  even  in 
violation  of  an  injunction,  the  'bona  fide  purchaser  for  value  and 
without  notice  is  protected.  The  defrauded  party  may,  how- 
ever, sue  the  person  defrauding  him  in  the  state  of  the  corpo- 
ration, and,  by  an  attachment  or  execution,  obtain  the  stock  if 
it  has  not  passed  into  bona  fide  hands.  Such  a  danger,  however, 
is  the  ordinary  danger  of  an  attachment  or  execution.  A  Us 
pendens  of  a  suit  involving  stock  never  charges  the  vendor  of 
the  stock  with  notice,  as  is  the  case  of  a  lis  pendens  affecting 
real  estate.  Cases  of  fraud  in  the  sale  of  stock  frequently  arise 
in  cases  of  sales  by  agents  and  an  appropriation  of  the  proceeds ; 
also  when  fraudulent  representations  are  made  to  the  vendor. 

§  439.  Statute  of  frauds} —  The  statute  of  frauds  requires 
that  sales  of  personal  property  exceeding  in  value  a  certain 
amount,  generally  fiity  dollars,  shall  be  valid  and  enforceable 
only  when  the  property  is  partly  or  wholly  delivered,  or  partly 
or  wholly  paid  for  at  the  time  of  the  sale,  or  the  terms  of  the 
sale  are  reduced  to  writing.  In  this  country  a  sale  of  stock 
must  conform  to  this  statute.  Generally  the  sale  is  made  by  a 
delivery  of  the  certificate  indorsed  in  blank.  Such  a  sale  con- 
stitutes a  delivery,  and  is  legal,  and  is  not  void  by  the  statute 

1  See  ch.  XX,  supra. 
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of  frauds.  The  statute  applies  both,  to  sales  of  stock  which 
are  considered  as  completed  and  to  sales  which  are  to  be  com- 
pleted in  the  future. 

§  440.  GamMing  sales  of  stock} — A  gambling  sale  or  contract 
to  sell  stock  is  void  absolutely,  and  cannot  be  enforced.  As  a 
matter  of  practical  experience,  however,  it  is  difficult  to  prove 
that  a  stock  sale  is  a  gambling  sale.  It  is  such  only  when  both 
the  vendor  and  vendee  intend,  not  to  actually  have  a  delivery 
of  the  stock,  but  to  wait  and  see  whether  the  stock  rises  or  falls 
in  the  market,  and  then  to  settle  the  contract  by  the  loser  pay- 
ing the  loss.  An  intent  by  one  of  the  parties  that  there  shall 
be  no  delivery  will  not  make  the  sale  a  gambling  one.  It  must 
be  the  intent  of  both. 

§  441.  Metliod  of  assigning  a  certificate  of  stoclt? — A  certifi- 
cate of  stock  is  generally  assigned  by  the  owners  signing  thei 
blank  transfer  and  power  of  attorney  on  the  back  of  the  cer- 
tificate. The  transfer  gives  title  to  him  whose  name  is  after- 
wards filled  into  the  blank  transfer  thus  signed.  The  blank 
power  of  attorney  is  for  an  entirely  different  purpose.  It  en- 
ables the  person  whose  name  is  filled  in  to  register  the  trans- 
feree as  a  stockholder  in  the  corporate  books.  Generally 
the  power  of  attorney  is  filled  in  with  the  name  of  a  clerk  or 
agent  of  the  transferee,  or  a  clerk  of  the  corporation  who  has 
charge  of  the  registry  books.  After  the  registered  holder  has 
signed  the  transfer,  leaving  the  transferee's  name  in  blanlv,  the 
certificate  passes  from  hand  to  hand  until  some  holder  cares  to 
fill  his  name  into  the  blank.  He  may  then  obtain  registry,  or 
he  may  execute  another  transfer  and  sell  the  certificate.  Trans- 
fers need  not  be  under  seal  in  this  country.  In  England,  by 
statute,  they  generally  are  required  so  to  be. 

§  442.  Registry  of  transfer.'^ — ^A  registry  of  transfer  is  made 
by  surrendering  an  old  certificate  of  stock  to  the  corporation, 
making  an  entry  of  the  transfer  on  the  corporate  registry,  and 
taking  from  the  corporation  a  new  certificate  issued  ia  the  name 
of  the  transferee.  The  entry  is  generally  made  by  a  corporate 
officer,  but  he  may  insist  on  its  being  made  by  the  person  ap- 
plying for  transfer.  The  object  of  obtaining  the  registry  is  to 
obtain  a  right  to  vote,  to  receive  dividends,  and  various  other 
incidental  stockholders'  rights ;  also  to  cut  off  corporate  liens 

See  ch.  XX,  supra.  2  gee  ch.  XXII,  supra, 
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and  tlie  rights  of  third  parties  who  may  attach  or  claim  the 
stock.  If  there  is  a  reasonable  legal  doubt  as  to  the  right  of 
the  applicant  to  obtain  registry,  the  corporation  may  refuse  it, 
and  thus  obtain  the  protection  of  being  compelled  to  make  it 
by  legal  proceedings.  If  two  parties  claim  the  stock,  each  deny- 
ing the  right  of  the  ot;her,  the  corporation  may  interplead,  pro- 
vided there  is  a  reasonable  legal  doubt  as  to  who  is  entitled  to 
the  stock.  If  the  corporation  improperly  refuses  to  register  a 
transfer  when  requested,  the  applicant  may  have  his  remedy  in 
damages,  but  in  most  states  cannot  have  a  mandamus. 

§  443.  Purcliaser  not  affected  dy  rights  of  holders  of  that 
stocTc  haclt  of  the  last  registry} — This  rule  is  peculiar  to  stock 
■certificates,  and  outs  off  rights  even  of  a  former  owner  who  has 
been  depraved  of  the  stock  by  forgery.  In  this  respect  certifi- 
cates of  stock  are  more  negotiable  than  negotiable  paper  itself. 
The  person  who  obtains  registry  first,  after  the  illegal  act  has 
been  done,  is  not  protected  by  this  rule. .  Eut  his  lonajide  pur- 
chaser of  the  new  certificates  and  all  subsequent  purchasers  are 
protected,  and  cannot  be  compelled  to  give  up  the  stock  to  the 
prior  owner  who  was  deprived  of  it  illegally. 

§  444.  Summary. —  It  will  be  seen,  by  a  review  of  the  sec- 
tions of  this  chapter,  that  the  dangers  of  loss  incurred  by  the 
purchase  of  a  certificate  of  stock  are  not  serious  or  numerous ; 
and  it  is  well  that  such  is  the  result.  Perhaps  the  most  strik- 
ing industrial  feature  of  modern  times  is  the  accumulation  of 
personal  property,  and  the  investment  of  that  property,  not  in 
landed  estates,  but  in  the  stocks  and  bonds  of  corporations. 
Such  investments  are  made,  not  alone  by  capitalists,  but  by 
thousands  whose  savings  have  no  other  satisfactory  mode  of 
disposition.  The  constant  tendency  of  the  statutes  and  of  the 
decisions  of  the  courts  to  protect  "bona  fide  purchasers  of  certifi- 
cates of  stock  is  to  be  commended  and  aided.  Beyond  all  ques- 
tion, the  surplus  wealth  of  the  future  wiU  be  invested  in  cor- 
porate bonds  and  stocks.  It  is  well,  then,  in  these  days  of  the 
formative  period  of  the  law  governing  stock,  that  the  principles 
governing  the  transfer  of  certificates  should  be  formed  for  the 
protection  and  security  of  an  investing  public,  and  should  be 
against  secret  Kens,  attachments,  claims,  and  negligence  of  both 
.the  corporation  and  third  persons. 

1  See  §§  367,  369,  swpra. 
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